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PRIVY COUNCIL. 
APPEAL FROM THE NAGPUR JUDIOIAL 
CoMaMISSIONER'S COURT. 
RE May 9, 1929. 
Present :—Lord Shaw, Lord Oarson and 
Bir Lancelot Sanderson. 
RAMJI PATEL-—PLAINTIFF—APPRLLANT 


versus 
Rao KISHORE SINGH—Dzranpant— 
RESPONDENT, 

Civil Procedure Code (Act V of 1908), se. 100, 101— 

rroneous finding of fact by fust Appellate Court— 
Interference 4n second appeal, when justifiable—Spe- 
cific Relief Act (I of 1877), ss. 12, £21—" Bzplana- 
tion " to s. 12—Compensation in money, when ade- 
quate relief for breach of contract to transfer immove- 
able property—Presumption—Refusal to pass decree 
for specific performance. 


Having regard tothe provisions of the Civil Pro- 
cedure Code, 1908, ss 100 and 101, there i8 no Jurisdic- 
tion toentertain a second appeal on the ground ofan 
erroneous finding offact, however gross or inexcusable 
the error may seem tobe. [p.4, col 2.] 

Durga Choudhrain v. Jawahir Singh Choudhri (1), 
followeg. ` 


Where, therefore, the first Appellate Court comes 
to a clear finding of fact, and there is evi- 
dence on which it could properly arrive at such 
finding, it is not open to the High Court in second 
appeal to interfere with the Anding of fact thus ar- 
rived at, [ibid.] 


In a suit for specific performance of a contract to 
transfer immoveable property, where the Court finds 
that compensation in money sis an adequate relief to 
the plaintiff for the non-performance of the contract 
by the defendant, a decree for specific performance 
cannot be passed in the plaintiff's favour. [p. 5, col. 


The presumption created bys the “ Explanation " 
jo s. 12 of the Specific Relief Act, 1877, that“ unless 
and until the contrary is profed, the Oouyt shall 
presume that the breach of a Sontract to transfer 
immoveable property cannot be adequately relieved 
by compensation in money is a rebuttable one, and 
is rebutted on proof that the breach of the contract 
could b» adequately relieved by compensation in 
money. [p. 5,col. 3; p. 6, col. 1.] 


Appeaf from a judgment and decree of 
tha Court of the Judicial Commissiéner, 
Oentral Provinces (Messra. Findlay and 
Prideaux), dated ‘the 22hd August, 1925, 

. 1 . i 


which reversed a judgment and decree of 
the District Judge of Nimar, datede the 
8th May, 1924, and restored a judgment 
and decree of the Oourt of the Subordinate 
Judge of Khandwa, datedthe 20th Novem- 
ber, 1923. 


FAOTS.—The material facts of the case 
appear sufficiently from their Lordships’ 
judgment, « 


The main questions for determination’ on 
the appeal to His Majesty in Council were: 
—(1) Whether in second appeal the learned. 
Judicial Commissioners had power to 
reverse findings of fact of the lower ap- 
pellate Oourt (Court of the District Judge); 
and (2) whether the appellant was entitled to 
specifically enforce against the respondent 
&n agreement, dated the llth November, 
1912, for sale of & village called Khedi. 


Messrs. Dunne, K. C., and Parikh, for the 
Appellant. 


Mr, Kyffin, for the Respondent, 

Mr. Dunnz, K. C.,—Section 100 of the 
Oivil Procsdure Code restricts the grounds 
upon which the second Appellate Court 
could disturb the judgment of the first 
appellate Court: see s. 101 and Durga 
Choudhrain v. Jawahir Singh Choudhri 


(1). 

The finding of the District Judge that 
the agreement was not a hard and uncon- 
scionable bargain, was binding upon thee 
learned Judicial Commissioners, 


As to cases when specific performance 
of a contract should be enforced, see tha 
Specific Relief Act, 1877, Ohap. II, ss. 12, 
et seq, Under the "Explanation" to s. 12 
of the Act, there is a presumption that 
in case of a contract to transfer immove- 
able property, mere compensation in money 
would not afford an adequate relief to the 


(1) I2. A, 122; 18 O. 2g; 5 Sar. P. O, J, $60 (P. C). 
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party. aggrieved, and the Court should not 
ordinarily refuse specific performance. 
There ds a prima facie presumption created 
by the ‘explanation,.” A 

(Siz LANOBLOT Sanpgrson: There is no 
suggestion that there was no evidence to 
justify the District Judge's ,finding that 
damages were an adequate relief to 
the -plaintiff.] 

[Sre LANOELOT BANDERSON refers to s, 21 
of the Specific Relief Act.) 

A presumption can only be rebutted by 
proof. There is nota particle of evidence 
here in support of the finding of the 
District Judge. The Act expressly pro- 
vides that it must be proved that com- 
pensation would be an adequate relief in 
case Of a contract to sell immoveable pro- 
perty. Refers to illustrations to cl, (c) of 
B. 12. 

[Sir LanorLot SaNDERSON : 
of proof do you expect ?} . 

The "Explanation" positively requires 
that there must be some kind of proof. 

Mr. Parikh follows, and refers to s. 19 of 
the Act. . à 

Mr. Kyffin, for the Respondent.—In view 
of the District Judge’s finding that com- 
pensation in money was an adequate relief, 
Bpecific performance was rightly refused. 
The Court had no power to make a decree 
for specific performance, even in the alter- 
native. 

The finding of the District Judge that 
the bargain was not a harsh and extor- 
ixonate one, is badin law. 


JUDGMENT. 

B Sir Lancelot Sanderson.—This 
is an appeal by the plaintiff in the suit 
from a decree of the Court of the Judicial 
Commissioner, Central Provinces, setting 
aside a decree of the District Judge, Nimar. 
The date of the first-mentioned decree was 
22nd August, 1925, and the date of the 
gecond-mentioned, namely, that of the Dis- 
» trict Judge, was the sth May, 1924, 

In 1908 the defendant-respondent had 
instituted a suit against two widows to 
recover possession of an estate known as 
the Bhamgarh Zemindari, and after having 
obtained a decree in his favour, that decree 
as reversed by the Court of the Judicial 
Commissioner. He desired to prosecute an 
appeal to His Majesty in Council, and to 
enable him to do so he had to raise money, 
He entered into,an agreement with the 
plaintiff on the lith November, 1912, with 
regard to the advance of the sum of 
Re. 9,000eby the ptaintiff on the terms 


What sort 


follows: . 4 

"I have brought from you Rs. 5,000 in 
words fiveethousand cash in order ta filè 
my appeal to the Privy Council, and at 
this time I am very badly in need of this 
anfount, because if you do not pay me the 
amount now it will be extremely difficult 
for me to file the appeal. Therefore, I lay 
down in writing and bind myself by this 
agreement that whenI may win my case 
in the Privy Council in England and a 
decree may be passed in my favour, I 
shall at once sell, in lieu of this amount, 
the full sixteen-annas proprietary rights of 
Mauza Khedi out of my villages, Settlement 
No. 387, Tahsil Harsud, District” Nimar, 
area 3,030:87, Government demand Ra. 125, 
with all rights, under a duly registered 
sale-deed and put you in possession of the 
Mauza. lf I fail to do so, you may take 
possession of the Mauza and get a sale-deed 
duly executed through a Oivil Court. If 
unfortunately the decree benot passed in 
my favour and the case decided against me, 
1 shall pay interest at eight annas per cent. 
per mensem on this amount from the date of 
the decision of appeal, and execute a 
separate bond forthe same agreeing to pay 
the amount by instalments. I shall not 
raise any objection. And on winning the 
case, I shall execute a sale-deed of Mauza 
Khedi, Tehsil Harsud, in lieu of this amount 
without fail. Therefore, I have executed 
this deed of agreement with my irge will 
and pleasure on receiving the amount in 
cash. Itis true. It may remain ag a record 
and beof use when necessary." 

Bhortly stated, the facts arethat he won 
his case before the Judicial Committee of 
the Privy Qounceil, which allowed his 
appeal and ihat herefused to carry outthe 
agreement above quoted, hence the present 
suit. . 

The remedy sought by the plaint was for 
a deoree as follows :— 


“(a) Ordering the defendant to execute’ 


properly a registered eale-dged conveying 
validly to the plgintiff his ertire interest 
consisting of 16 eannas, in Mauza Khedi as 
described in list A herewith attached, with 
all rights appurtenant thereto and to 
TENE possession of the same to the plaint- 


"(b) It is also prayed in the alternative 
that if the Court does not think fitto grant 
the above relief to, this plaintiff for any 
reason the Court be pleased to order the 
defendant to refund the- sum of Rs, 5,000, 
with interest at 2eper cent. per month on 
° .? S ha) 4 
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therein mentioned. The agreement ‘was ag” 
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vie, íróm the date of ‘agréement till regliza- 
. tion, plus such amount by way of compen- 
satior to the plaintiff for the loss of the 
.. Immovable property which he will thus 
suffer, : 

“(c) The plaintiff prays for his costs of 

the pt and such other relief as the Oourt 
8 fit.” 

The defendant pleaded that the plaintiff 
was not entitled to a decree for specific 
performance for the following.reasons :— 

E (b That the village Khedi yields a 
profit of nearly Rs. 1,100 a year, and is now 
and was at the time of the agreement worth 
not less than Rs. 20,000. 

(2) The distress and distracted state 
of mind which the defendant was in 
at the time of the agreement gave 
the plaintiff an unfair advantage to secure 
the village for one-fourth of its value. 
The discretion to decree specific perfor- 
mance should not be exercised in plaint- 
ifs favour under s. 22, Specific Relief 








at there has been undue delay in 

g the suit. 

4) Phatthe plaintiff himself, after the 
decision of the Privy Council appeal, 
agreed to take the money with interest in- 
stead of the village, and thereby induced 
the defendant to deposit part of the money 
with Gopal Rao and his son for payment to 
plaintiff and to agree to the plaintiff's 
retaining Rs, 1,161 as stated above. The 
plaingiff is estopped from claiming specific 
performance,” 

The suit on remand was tried by the 
learned Subordinate Judge of Khandwa, 
who declined to make a decree for specific 
performance. He held that the village of 
Khedi was worth at least Rs, 20,000, that 
the agreement entered into was highly 

*speculative, that it was unfair and extor- 
tionate and he made æ decree in favour of 
the plaintiff for Rs, 10,000, with irfterest at 
the rate of 6 per cent. per annum as stated 

“in the decree. The plaintiff appealed to 
the learned, District Judge, who held that 
the defentant was èn serious money 
difficulties and was distressed in ‘mind at 
the time the agreement of the 11th Novem- 
ber, 1912, was made, but that he was not 

y . overwhelmed by distress, that the value of 

the village Khedi at the date of the said 

agreement had not been proved to be more 

than w&s admitted by the plaintiff viz, 

Rs. 9,000, that the ‘hargain was not &xtor- 

tionate, that the trial Oourt was wrong in 
_holdiog that the defendant had been 

imposed upon by the plaintif and hi$ 
i Y "AME 


«- 


RAMJI PATBÍ v. RISHORR SINGH, 


3 

supposed confederates and that the ‘rial 
Oourt was wrong in refusing specific 
performance. 

Accordingly the learüed District Judge 
made a decree for specific performance, e 
and he directed that the defendant should 
execute a sale-deed conveying the village 
Khedi to the plaintiff, : 

It is necessary to refer to two other 
findings of the learned District Judge, viz., 
(y that damages would have been an 
adequate relief to the plaintiff and (2) that 
such damages should be Rs. 20,000. 

In dealing with this question the learned 
Judge referred to the ninth ground of the 
appeal in his Oourt, which was as fol- 
lows:— A 

“That it should have been held that 
under the circumstances of the case 
damages was not an adequate relief to the 
plaintiff, and that at any rate the damages 
awarded by” the lower Court are grossly 
inadequate.” The learned District Judge 
in this respect said as follows:— 

“No special damages have been proved 
by the plaintiff. Hesimply fnvedted money 
anda return of money should normally be 
sufficient. Itis not shown that he had any 
pressing need for land. On the contrary 
from the very nature of the contract it is 
evident that there was no hurry at all and 
that not only might plaintiff fail to get the 
land, but in any case he could not expect 
to get it for several years. Indeed the only 
reason for insisting upon specific par- 
formance is that the value of the village 
now is probably more than the money 
advanced plus reasonable interest, Plaintiff 
can certainly say that he tooka risk and 
that he should becompensatedfor such 
risk, But compensation could be given in 
money. This ground of appeal must fail.” 

In their Lordships’ opinion, the learned 
District Judge came to aclear finding that 
compensation in money was an adequate 
relief to the plaintiff and having regard to 
the provisions contained in the material” 
sections of the Specific Relief Act (ActI of 
1877), to which reference will presently ba 
made, it is difficrlt to understand how tha 
learned Judge came to make adecree for 
specife performance of the contract in view 
of the above-mentioned firfding. ii 

On the hearing of the appedl before thia 
Board it was admitéed by the learned 
Counsel for the plaintiff that he was bound by 
the above-mentioned findmgunleashe could 
show that there was no evidence in support 
thereof, and he argued that there was ng 
sucl evidence, 
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It “will be convenient to dispose of this 
question at once. . 


Thetr Lordships are of opinion that there 
was evidence; the nature of the *transaction 


e the terms of the agreement itself and the 


other matters mentioned by the learned 
District Judge in the passage of his judg- 
ment already cited are sufficient to show 
that there was evidence on which the 
learned District Judge could properly 
arrive at the above-mentioned finding. In 
their Lordships’ opinion, therefore, it must 
be taken for the purposes of this appeal that 
compensation in money was an adequate 
relief to the plaintiff for the non-per- 
formance of the contract by the defendant, 
and that the amount of such compensation 
should be Rs. 20,000. 

The defendant appealed to the Court of 
the Judicial Commissioner and the appeal 
was heard bythe Judicial Commissioner 
and the Additional Judicial Commie- 
sioner. 

The learned Judicial Commissioners on 
the hesring of the appeal entered into the 
consideration of questions which were not 
epen to them having regard to the pro- 
visions ofs. 100and 101 of the Civil Pro- 
gedure Code (Act V of 1908), 


The sections are as follows: — 

*100.—(1) Save where otherwise expressly 
provided in the body of this Code or by 
any other lawfor the time being in force, 
an appeal shall lie to the High Court from 
eyery decree passed in appeal by any Court 
subordinate to a High Court, on any of the 
following grounds, namely:— 

(a) the decision being contrary to law 

or to some usage havingtthe force of law; 

(b) the decision having failed to deter- 
mine some material issue of law or usage 
having the force of law; 

(c) & substantial error or defectin the 
procedure provided by this Code or by any 
other law for the time being in force which 

. may possibly have produced error or 
defect in the decision of the case upon the 
merits, : 

"(2) An appeal may lig under this section 
from an appellate decree passed ex parte, 

“101, No second appeal shall lie except on 
the grounds mentioned in g. 100." 


With refprence to these sections their 
Lordships find it necessary once more to 
refer to the well-Énown passage in the 
judgment of „Lord Macnaghteg in 
Durga  Choudhrain v. Jawahir Singh 
Choudhri (1) which dealt with the material 
sections relating to second appeals ir the 
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Code of Oivil Procedure, 
passage is as follows:— 

“It is enough in the present’ case 
to say that an erroneous finding o 
fact is a different thing from an error or 
defect in procedure, and that there 
is” no jurisdiction to entertain a 
second appeal on the ground of an erroneous 
finding of fact, however gross or inexcusa- 
ble the error may seem to be. Where there 
is no error ar defect in the procedure, the 
finding of the first Appellate Court upon 
a question of fact id final, if that Court 
had before it evidence proper for its 
consideration in support of the finding.” 
The provisions of the above-mentioned 
sections of the Oode of 1908 and.the above- 
mentioned ruling, which is applicable to 
the present Oode, were disregarded in the 
present case. . 

As, for instance, the firat Appellate Court 
held that the value of the property at the 
time of the agreement in 1912 was not 
more than was admitted by the plaig 
viz., Rs. 9,000, The Judicial Commig 
did not accept this finding of tac 
they held on the evidence that in 1912 the 
value of the village was not far below 
Rs, 20,000, 

Again, the first Appellate Court held that 
the bargain was not extortionate, that it 
was not even harsh, but thatit was fair. 

The Judicial Commissioners Held that it 


"1882," The 


was & hard and unconscionable bargain, . 


of which specific performance should be 
refused. 

It was not open to the Oourt of the 
Judicial Oommissioner to interfere with 
either of the above-mentioned findings of 
fact of the first Appellate Court, inasmuch 
as there was ample evidence in support of 
the findings of the first Appellate Oourt 
which was proper for its consideration. 

For these reasong*alone the judgment of 
the Ooutt of the Judicial Oommissioner 
cannot be supported. 


There ig, however, a further difficulty in 


the way of supptrting the -judgment of 
the Oourt of thee Judicial Commissioner. 


U7 1.0.19299 . *. 


The Jüdieial Odmmissionera agreed with . 


the first Appellate Oourt in the finding that 
compensation in money was an adequate 
relief to the plaintiff, and they further 
held that the value of the village was 
not far below Rs, 20,000 in 1912; the date 
of the agreement. 

Yet the decree of she Court of the Judicial 
Commissioner was not for Rs. 20,000, as 
would have been *expeoted, but a sum of 
Rs, 11,555-13-4 only was awarded. 

> .? M ~~ 4 
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. reljef; or 


e Their Lordships understand that this 


: ‘such was arrived at on the basis that the 


agreement was a hard and unconscionable 
bargain, and that the plaintiff was entitl- 
ed to no more than a return of the 
money advanced by him, together with 
interest thereon. 

It has already been mentioned that it was 
not open to the Oourt of the Judicial 
Commissioner to disturb the finding of the 
first Appellate Court that the agreement 
was not harsh or extortionate, and that it 
was a fair bargain. 

It is obvious, therefore, that the judg- 
ment and decree of the Court of the Judicial 
Commissiofer should not be allowed to 
stand. 

It remains to consider what is the proper 
decree on the facts of this case. 

In viewof the finding of thefirst Appellate 
Court it must be taken that the agreement of 
the 11th November, 1912, was not extortion- 
te, harsh or unconscionable, and that it was 
id and binding agreement. It is clear 
efendant committed & breach of 
eement by his failure to carry out 
ihe terms thereof, when his appeal to the 
Judicial Committee of the PrivyOouncil, 
referred to in the agreement, was successful. 
The only other question is to what relief was 
the plaintiff entitled in the guit. 

It was found, as already mentioned by 
the learned District Judge, that compensa: 
tion in money was an adequate relief to 
the pfaintiff, and this finding was affirmed 
by the Court of the Judicial Commissioner. 
. Their Lordships have already stated that 
there was evidence before the learned Dis- 
trict Judge, who was the fret Appellate 
Court, which would entitle him to arrive 
at such a finding. 


< Consequently it must,be taken for the 
purpose of this appeal-that the above-men- 
tioned finding stands. Their Lordships desire 
to add that they see no reason for thinking 
‘that the finding of the Oourts in India 
in this respect was in any way incorrect. 


The material provisidns of the Specific 
Relief Act (I of 1877) are 5s. 12 (c) (d) and 
the Explanation thereto, 19, 21 (a) and 22 
and are as follows :— 

“12. Except as otherwise provided in this 
Ohapter, the specific performance of any 
sontract may in the discretion of the Court 
be enforced :— 

“(c) When the act agreed to be done is 
such that pecuniary compensation for its 
non-performance would ‘fot afford adequate 

. 
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part 
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“(d) when itis ptobable that pecuniary 
compensation céonot be got forthe non-per- 
formance of the act agreed to be done. 

"Explanation. Unless and until the cen- 


trary is proved, the Court shall presume * 


that the breach ofa contract to transfer 
immoveable property cannot be adequately 
relieved by compensation in money, and 
that the breach of a contract to 
transfer moveable property can be thus 
relieved.” 

“19, Any person suing for the specific 
performance of a contract may also ask for 
compensation for its breach, either if ad- 
dition to, or in substitution for, such per- 
formance. 

“Ifin any such suit the Court decides 
that specific performance ought not to be 
granted, but that there is a contract bet- 
ween the parties which has been broken by 
the defendant and that the plaintiff is entitl- 
ed to compensation for that breach, it shall 
award him compensation accordingly. - 

"Ifin any such suit the Court decides 
that specific performance oani to be grant- 
ed, but that itis not sufficient to satisfy the 
justice of the case, and that some compensa- 
tion for breach of the contract should also 
be made to the plaintiff, it shall award hime 
such compensation accordingly.” 

“21. The following contracts cannot be 
specifically enforced :— 

(a) A contract for the non-performance 
of which compensation in money is an 
adequate relief." : 


“23, The jurisdiction to decree specific 
performance is discretionary, and the Court 
is not bound to grant such relief merely 
because it is lawful to do 80; but the 
discretion of the Oourt is not arbitrary 
but sound and reasonable,guided by judicial 
principles and capable of correction by a 
Court of Appeal. 


“The following are cases in which the 
Court may properly exercise a discretion not 
to decree specific performance :— 

L Where the circumstances, under which 
the contract is made are such as to give the 
plaintiff an unfait advantage over the 
defendant though there may be no fraud 
or misrepresentation on the plaintiff's 


Reliance was placed by ‘the learned 
Counsel for the plainti# on the Explanation 
to s. 12, and urged that the learned District 
Judge was right in makinga decree for 
specific performance. | | 

The obvious ansyer is that 


1 je this case 
the presumption referred tọ in the 


Explana- 
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tion -was rebutted begause it was proved 
and found that the breach of the contract 
could be adequately relieved by compensa- 
tion in money.  * . 

It was further argued that it was pro- 
bable that pecuniary compensation-'eould 
not be got for the non-performance of the 
act agreed to be done, and that consequently 
‘the case fell within s. 12 (d). 

This point, as faras their Lordships can 
discover, was not t&ken in the Courts in India, 
nor was it mentioned in the reasons set 
out in the plaintiff-appellant's case on ap- 
pead to this Board. 


The learned Counsel for the plaintiff was 
not able to draw their Lordships’ attention 
to apy evidence which would justify them 
in holding that there is a probability that 
pecuniary compensation, if awarded, cannot 
be recovered. If there were any substance 
in this point, it would undqubtedly have 
been relied on by the plaintiff, because, 
if:proved,it would have afforded a good 
ground for obtaining the deoree for specific 
performance which he desired. 

In view of the finding that compensation 
in money is an adequate relief to the 
plaintiff and in view of the express pro- 
visions contained in ss. 12 (c) and 21 (a), 
their Lordships are of opinion that a 
decree for specific performance of the con- 
tract should not be made. 


The deeree, therefore, must be for com- 
pensation in money, and the only remaining 
Question is one of amount. 

There is no difficulty in this respect. It 
is clear that atthe date of the breach of 
the contract the value of the village was 
about Rs. £0,000, and the learned District 
Judge held that the amount of the “dama- 
ges,” which he thought would have been 
an adequate relief, was Rs 20,000. 

The proper order, therefore, is that a 
decree in favour ofthe plaintiff should be 
made for Rs. 20,000, with interest thereon 
at the rate of 6 per cent. per annum until 
realization. 

Oonsequently, their Lordships are of 
opinion that the plaintiffs appeal should 
be allowed, and that the decrees of the 
Oourts in India should be set aside except 


< in so far, as tle said decrees relate to the 


payment ef costs, that a decree should be 
made in favour ofthe plaintiff as above- 
mentioned, that the defendant should pay 
the costs of this appeal, and that the order 
of the Oourt of the Judicial Commissioner 
as to payment of tosts contained in the 


decree ofthe 22nd August, 1925, Should ° 


a 
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stand, and they will humbly advise. His’. 
Mejesty accordingly. ee 
K.J R. Appeal allowed. . 
Solicitors for the Appellant:—Messrs. »: 
T. L. Wilson & Co. 


Solicitors for the Respondent:—Messrs. 
Valpy, Peckham & Chaplin. 


PRIVY COUNCIL. 
APPEAL FROM THE ALLAHABAD Hian Court. 
May 2, 1929. . 
Present :—Lord Carson, Lord Afkin and 
Lord Salvesen. 
NUH ULLAH KHAN AND OTHBRS 
—DaHFENDANTS—ÀPPBLLANTS 


versus 
MUHAMMAD SHAFIQ ULLAH KHAN 
— PLAINTIFF—RusPONDENT. 

Muhammadan Law—Legitimacy—Sons of Sh 
Pathan by Hindu married woman, 

The question for determination bein, 
appellants were the legitimate sons 
Ullah Khan, a Sherwani Pathan, it was é 
evidence that Enayat Ullah Khan key 
married woman (Musammat Durga, the EN 
Obata, dhobi)as his mistress and the ày, 
werethe children of Enayat Ullah Khan 
woman, whose husband (Oheta dhobi) w 
alive at the time of their birth: 

Held, bythe Privy Oouncil, (congnrrin 
judgment of the learned Judges of the Hi 
passed on Letters Patent appeal) that in the teeth 
of the above finding no rules of presumption of 
legitimacy or marriage could avail the appellants, 
whose claim to be re ed as the legitimate 
children of Knayat Ullah could not be sustained, 
notwithstanding that they were brought up and 
treated by Enayat Ullah Khan as his legitimate 
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gong. 
Mohammad Shafiq Ullah Khan v. Nuhullah Khan, 
88 Ind. Oas. 954, affirmed. 


Appeal from a judgment, and decree of 
the Allahabad, High Oourt, (Mears, O. J. 
and Mookerji, J.) “dated the 8th June, 
1925, and reported as 88 Ind. Oas. 954, 
under s. 10 of the Letters Patent, reversing a 
judgment and decree of the High Oourt, 
dated the 16th df April, 1924, passed by 
Mr. Justice Sulaiiman and confirming the 
judgment of thB same date passed by Mr. | 
Justice Kanhaiya Lal, and also reversing “~ | 
a judgment and decree of the Court of the 
First Additional Subordinate Judge of ° e 
Aligarh, dated the 21st April, 1921. 

FAOTS.—The principal point, for deter- 
mination on the appeal to the Privy 
Oouneil was whether the defendants- ap- 
pellants were the legitimate sons of one 
Enayat Ullah Khfn. i 

The Subordindte Judge decided. in 
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."lavour'of the defendahts. He thought that 
: “the mere fact that the defendants’ mother 
was in'the beginning a Hindu and wife of 
..& Hindu does not help the plaiatiff"...... 
“It is, no doubt, true that the evidence 
called on, defendants! behalf to show that 
their mother was a daughter of Pathan 
parente is not very satisfactory...... For 
reasons given above I am of opinion that 
the defendants’ mother was a duly married 
wife of Enayat Ullah Khan apd that the 
defendants are their legitimate sons. And 
if there is any doubt about the marriage 
and legitimacy the acknowledgments 
made by  Enayat Ullah Khan, by the 
plaintiff himself and by their near relatives 
are conclusive”. 
Against the said judgment of the Sub- 
ordinate Judge, the plaintiff appealed to 
the High Court and his appeal was hearl 
bya Bench composed of Sulaiman and 
Kanhaiya Lal,JJ.,whoon the 16th April; 
; delivered separate judgments. Mr. 
ice Sulaiman was of opinion that the 
hould be dismissed whereas Mr. 
sce Kanhaiya Lal thought that the 
appeal should be allowed. In the result 
theappeal was dismissed in accordance with 
the provisions of s. 98, cl. (2) of the Code of 
Civil Procedure, 1908. 

Mr. Justice Kanhaiya Lal, observed as 
follows in the course of his judgment:— 

"There “is no suggestion that Oheta, 
dhobi, had ever divorced Musammat Durga 
or thab such a divorce was recognized by 
custom inthe caste to which Musammat 
Darga and Oheta belonged. So long as 
Cheta was alive, no valid marriage 
or lawful connection could have been 
established between Enayat Ullah Khan 
and Mugammat Durga, and no children 
born of the latter could, therefore, be 
tieemed tohave been boyn ofa lawful con- 
nection between them. Im fact, as 
pointed out in In the matter of Ram 
Kumari (1) and Sundari Letani v. Pitam- 
‘bari Letant (2),no lawful marriage between 
the wife of a Hindu dhobi anda 
Muhammadan is possible so long as the 
husband of the former isealive. Even if 
Musammat Durga had embraced Islam 
after she had gone into the keeping of 
Enayat Ullah Khan her marital relations 
with Oheta could nót have been absolved 
till thedeath of Oheta which took place 
14 or 15 "years ago, i.e, till long after the 
defendants were born. , . 

"The evidence of treatment and ao- 

1) 180. 264. ° 

n 39 Q.871; 2 Q. L, J.9799 O. W.N, 1008. . 
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knowledgment produged by the defendants 
is of little value, because a person who keeps 
a mistress and has children born of her is 
not likely to.describe his.children by her in 
the presenceof his sons by hisfirst wife and 
other relations as illegitimate.  . 

“No presumption of lawful wedlock can 
arise in the circumstances, because the 
woman was known to have beenand did: 
remain the wife of  Oheta, dhobi when 
she went into the keeping of Enayat 
Ullah Khan or when the defendants 
were born. The marriage of Musammat 
Durga with Oheta can be presumed. 
During the lifetime of Oheta, Musammat 
Darga, his wife, could not have been law- 
fully married to  Enayst Ullah Khan. 
The decree for dower obtained by the 
defendants against Enayat Ullah Khan 
after the death of their mother was mani- 
festly collusive. The plaintiff could not 
have been reasonably expected to contest 
that claim, as no relief was claimed against 
him. The claim was fora small amount 
and Enayat Ullah Khan evidently ad- 
mitted his liabilityin order tọ make it 
appear that the defendants were legitimate 
and to enable them to obtain mutation of 
namesin their favour after his death. 
The manœuvre was, however, futile, ag” 
illegitimate children could not be legiti- 
matedin that way. In Muhammad Allahadad 
Khan v. Muhammad Ismail Khan (3) it 
was held that lawful paternity could not 
be established by acknowledgment where no 
lawful marriage was possible between the 
parents of the person acknowledged. In 
Habibur Rahman v. Altaf Ali (4) their 
Lordships of the Privy Council, after 
pointing out the distinction between 
ligitimacy and legitimation, observed:— 

“No evidence of treatment can be of 
any avail wherethe antecedent circum- 
stances are known or patent as in this 
case. A person who runs away with the 
wife of another and has children by her 
must run the risk of having his ehildren , 
branded as illegitimate”. 

Against the said judgment and decree 
of the High Oourt, dated the 16th April, 
1924, the plaintiff filed an appeal under 
s. l0of the Letters Patent. This appeal 
was heard by Mears, O. J, and Mookerji,, 
J., who delivered judgment op 8th June, 


4) 60 Ind. Oas. 837; 10A. L. J, 414; 40 M. L 
"320. L J. 479; 23 Bom. L.*R. 636; (1921) M. 
N. 366: 20 M. L. T. 354; 14 L. W.175; 26 Q. W. 
81; 48 O. 856; A, I. R, 192? P. O. 159; 481. A, 
* e 
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"The plaintiff-respondent is the 
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1925. They agreed witH the judgment of 
Kanhaiya Lal, J., and held that the defend- 
ants werethe children of Enayat Ullah 
Khan by a Hindu woman whom he kept as 
his mistress, and that, therefore, no pre- 
sumption of legitimacy or marriage could 
arise. They, therefore, , allowed the 
plaintiff's appeal and passed a decree in 


- his favour, 


The learned Judges, Mears, O, J. and 
Mookerji, J., inconcurring generally with 
the observations of Kanhaiya Lal, J. con- 
cluded their judgment as follows:— 

"It is only where direct proof of mar- 
riabe is not available that indirect proof 
of marriage by way of acknowledgment of 
legitimacy in favour of a son is allowed to 
takeethe place of direct proof of marriage. 
Where direct proof is available to 
establish that marriage was impossible or 
a marriage would be. invalid, no question 
of presumption of marriage qn account of 
an alleged acknowledgment can arise. 
See Privy Council caseof Habibur Rahman 
v. Altaf Ali (4) and also Muhammad Allaha- 
dad Khan v. Muhammad Ismail Khan (3)." 

Mr. Dunne, K C.,and Wallach, for the 
Appellants. 

Mr. H. R. Abdul Majid, for the Respond- 
ents. 

Mr. Dunne, K. C., argued that there 
was no satisfactory evidence that the ap- 
pellants' mother was the wife of Oheta, 
dhobi. 

Mr. Abdul Majid for the Respondent:— 
Aecording to the Hindu Law, divorce is 
unknown. Ithas not been shown in this 
case that Musammat Durga was divorced or 
that a divorce was recognized by custom 
&mong the parties. 

[Lorn SALvESBN.—You have to rebut the 
presumption of marriage by showing that 
this lady was the wife of a Hindu gentle- 
man, who deserted ber husband and went 
to live with Enayat Ullah Khan]. 


JUDGMENT. 

Lord Carson, J.—The only point for 
determination in this appeal is whether 
the defendant- pidge are the legitimate 
sons of one Enayat Ullah Khan. The 
said Enayat Ullah Khan, who was a Sher- 
wani Pathan, died on the 30th April, 1916. 
son of 
Enayat Ulláh Khan, and he brought the 
present action agfinst the appellants to 
recover possession of ‘certain property of 
his father, Enaydt Ullah Khan, the downer- 
ship eof which they claimed as being 
the sons of, Enayat Ulah Khan by the 
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second wife, and, ` thexeforo, thé -stap:. 
brothers, of the respondent, =e ex 

Whatever may have been the ‘earlier 
contentions of the respondent, the case one- 
the evidence atthe trial was that the ap- 
pellants were the sons of Enayat Ullah 
by Musammat Durga, the wife of one 
Cheta dhobi, who used to live in the Mauza 
Enayati and who was still alive at the 
time of the births of the appellants 
respectively. 

The appellants, onthe other hand, claim- 
ed and made the substantive claim that 
they were the children of one Mahmuda 
Begam,a ladyof Sherwani Pathani clan, 
to which Enayat Ullah Khar admittedly 
belonged, and nota dhobin, that she was 
the daughter of Mansur Khan, and was the 
lawful wife of Enayat Ullah Khan. 

The Additional Subordinate Judge of 
Aligarh, before whom the case was first 
tried, decided in favour of the appellants 
that they were the legitimate go 
Ensyat Ullah, holding that the appe 
mother was a duly married 
Enayat. From the judgment ands P 
of the Additional Subordinate Jue’ 
plaintiff-respondent appealed to the Hig. j 
Court, and his said appeal was heard by ~~ - 

a Bench composed of Sulaiman and Kan- 
haiya Lal, JJ., who on the 16th April, 
1924, delivered separate judgments, The 
former Judge was of opinior that the 
appeal should be dismissed, whereas the 
latter thought that the appeal should be 
allowed; in the result the appeal was 7 
dismissed and a decree passed accordingly. 

Against the said judgment and decree 
of the High Oourt the plaintiff appealed 
under s, 10 of Letters Patent, and by a 
judgment dated 8th June, 1925, the plaint- 
iffs (respondent's) appeal was allowed, 
and a decree was, made establishing hid 
title to the property, the subject-matter of 
the actien. 

The matter now comes before the Board, 
on an appeal by the appellants defendants 
against such decsee. . 

All the facts agd circumstances of the 
case have been so fully considered from 
all aspects in the several judgments ‘ 
which have been delivered that their 
Lordships do not think it necessary to go 
at any great length’ into the details of 
the evidence. Their Lordships are of 
opinion thatthe judgment appealed from 
is right and that the learned Judges who 
delivered judgments had ample evidence 
before them to came to the conclusion at 
which they arrived, that the defendants 
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were not the legitineste children of Enayat 
Ullah Khan, but were his children by a 
woman who was at the time proved to 
have been married, and that, therefore, no 
rules of presumption of legitimacy or 
marriage could avail the defendants. 


It must be conceded upon the evidence * 


and indeed noneof the Judges who have 
tried the case have found otherwise, that 
the connection between the defendante' 
mother and Enayat had commenced many 
years, probably fifty years, before the trial 
and that it continued .regularly for about 
forty years till the woman's death at 
Enayat Ullah Khan's house, about four 
years before the commencement of the 
action, that the defendants were brought 
up and treated b; Enayat Ullah Khan 
as his legitimate sons,and that the corres- 
pondence produced shows that the plaint- 
iffcrespondent himself treated them in 
every way during his father's lifetime as 
i were his step-brothers. It was 
not an unreasonable finding by 
übordinate Judge that this fact 
ised a very strong presumption in favour 
of the marriage of defendant's mother 
and Enayat Ullah Khan, or, to use his 
own words, “a semblance of marriage." 
Their Lordships are of opinion that the 
Subordinate Judge was so impressed by 
this branch of the case that he failed to 
give full wefght to the evidence of the 
substantive case proved upen behalf of 
the respondent. They agree with the 
appellate tribunal that whatever pre- 
sumption may be raised from these 
facts cannot prevail against the conclusions, 
if they are supported by the evidence, that, 
as alleged by the respondent, the defendants 
were the children of Musammat Durga, a 
wife of one Cheta, and were not, as had 
beén alleged by the defendants, the children 
of Mahmuda Begam, a Sherwani Pathan 
anda daughter of Mansur Khan, wlfo was 
himself a Sherwani Pathan. It is in the 
contrast of the evidence supporting their 
inconsistent cases thatit appears to their 
Lordships that the Subordimate Judge failed 
to realise the strength of the respondent's 
and the weakness of the appellants’ cases 
respectively. 

- Without going through the evidence in 
detailit is proved by five close relations of 
Enayat Ullah Khan, including the respond- 
ent, that the defendants were the children 
of Musammat Darga, the wife of Cheta dhobi, 
that their mother was a dhobin by caste 
and not the daughter of eMansur Khan. 
One of these witnesses was & brother of 
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Enayat Ullah Khan, anether was his sister, 
a lady of 80 years of age, and anothera 
sister some 60 years of age. Then there Was 
a daughter of Hnayat Ullah’ Khan's brother 
and her husband. Their Lordships agree 
with the Appellate Court in thinking that 
the SubordinateJadge was in error in reject- 
ing too lightly the evidence of these witnes- 


Bes on the ground that they were not inde- 


pendent and impartial, as it is impossible to 
see what better class of evidence in such a 
cage as the present can be produced than by 
near relatives of the parties concerned. It 
is difficult to see why, ifthe story of the 
defendants was true, these relations would 
have any reason whatsoever to have any 
particular bias for the plaintiff in prefere 

to the defendants, as they would be equally 
related to both of the parties,and certainly 
until the bringing of this action there seems 
to be no evidence of any hostility or unfriend- 
liness between ‘the parties. There is also 


other evidence of caste peopleand old resi-. 


dents of the village of Enayat itself, not con- 
nected with the family, who have come 
forward to support the plaintiff's case. 

Now, in addition, there is the evidence of 
Baldewa, which is of the greatest import- 
ance, and, of course, if true, is conclusive 
of the plaintiff's case. He has sworn that 
he was a son of Oheta and that his mother 
was Musammat Durga, that she became the 
mistress of Enayat Ullah Khan, and that 
after that Oheta kept a woman in his keep- 
ing, who gave birth to two sons, t.e., Puran 
and Gobardhan, both of whom he alleged 
are living. There is nothing whatever 
proved against Baldewa, and he was admit- 
tedly the son of Oheta, and as Oheta only 
died about 15 years ago, and the two sons 
alleged to have been born, Puran and Gobar- 
dhan, are still said to be alive, it is impos- 
sible to conceive that, if he was making 
definitely false statements, it would not 
have been possible to produce evidence to 
show that his allegations were inventions, 
and who the wife of Cheta was. As the 
High Oourt has said, “There is no reason 
why Baldewa should try to throw discredit 
on his mother, Musammat Durga, or involve 
his own family into disgrace if she had 
not actually left the protection of Oheta 
and gone to live with Enayab Ullah Khan." 
Itis to be observed that the Subordinate 
Judge, while describing, Baldewa as the 
plaintiff's most important witness, gives no 
reason oy makes no suggestion as to why 
he should not be considered a truthful 
witness. . 


* If, therefore, the evidenge put? forward 
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on behalf of the regpondent is to be dis- 
believed, it follows that jhere was a deliber- 
ates conspiracy to make a false case and to 
suborn perjury without any reasonable or 
adequate suggestion as to why such a con- 
spiracy.should have been entered into, On 
the other hand, when the gubstantive case 
put forward on behalf of the appellants, 
viz. that the appellants’ mother was Musam- 
mat Mahmuda Begam a Sherwani Pathan 
and not a dhobin, that her father was 
Mansur Khan, a Sherwani by caste, and 
that witnesses called for the appellants 
ye present at the marriage, their Lord- 
ships feel no doubt that the High Oourt 
were entirely justified in disbelieving the 
evidence produced. Indeed, itis not elear 
how far, if at all, either the Subordinate 
Judge or the learned Judge of the High 
Oourt who supported him, relied upon this 
branch of the case put forward on behalf 
of the appellants, and the same learned 
Judge stated that he was prepared to 
admit that the defendant's mother did not 
belong to the brotherhood of Enayat Ullah 
Khan. Further, as the Appellate Court has 
pointed out, "if Mansur Khan migrated to 
the village of Enayati, to which the parties 
belong, he must have had some means of 
subsistence, and, like most of the residenta 
of the villages, must have been a cultivator. 
This would leave some trace of his ex- 
istence in the village records; but no such 
trace was available. 

One other fact was relied upon by the 
appellants. Itappears that on the death 
of Musammat Durga, a suit was brought 
for recovery of Rs. 170 by the appellants 
agate their father Enayat for the recovery 
of the dower debt alleged to be due to their 
late mother. Hnayat confessed judgment 
in the suit, and this fact was claimed as an 
admission by Enayat of the fact that 
Musammat Durga was his lawful wife. All 
the Judges of the High Court have found 
that this suit was a collusive one and having 
regard to the insignificant amount and the 
fact that Enayat allowed himself to be 
sued anda judgment obtained, it cannot 
be sdoubted that the sole object of the 
litigation was to have arecord which could 
be put forward as supporting the factum 
of Enayat’s emarriage with Musammat 
Durga. . 

Contrasting, therefore, the evidence put 
fofward in support ofthe affirmative cases 
made by the yespondent and tha appel- 
lants respectively, their Lordships can find 
no rbason for differing from the reasoning 


and conclusion arrivéd at and set forth in* view. 
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the judgment of the High Court of etha Sth 
June, 1925, and they will accordingly 
advise His Majesty that this appedl should 
be disnrissed with costs, . . 

K J. R.. Appeal dismissed. 

Solicitors for the Appellants.~Mr. H. S, 
*L. Polak, 

Solicitors for the Respondent.—Mesars. 
I'rancis & Harker, 


PRIVY COUNCIL. 
APPBAL FROM THS Patna Hien Court. 
April 15, 1929. ° 
Present :—Lord Oarson, Lord Salvesen 
and Sir George Lowndes. 
Sayad QASIM HUSSAIN AND OTHBRS— 
APPELLANTS 
VETSUB 
HABIBUR RAHMAN AND OTHBRS— 
RESPONDENTS. 
Muhammadan Law—Dower-debt—Charge . 
perty—Decree in dower suit creating charge. 
A Muhammadan widow claiming dower simprdvo. 


from her deceased husband's estate is in no bettes. — 
position than any ordinary unsecured creditor, and 


therefore, in the absence of a specifie charge upon 
the property of the deceased, a bona 
fide purchaser for value from the heir of the 
deceased husband gets an unassailable title to the 
property. [p. 12, cola. 1 & 2] 

Held, on the proper construction, of the decree 
passed in the suit instituted by the widow for 
recovery of her dower, that the effect of the decree 
was to create a charge in favour of the plaintiff in 
respect of her dower-debt upon the properties of 
her husband, and accordingly, the respondents, 
having bought with notice of such decree, their 
purchase was subject to the charge. ip. 12, coa] 

Habibur Rahman v. Qasim Husain, 95 Ind. Cas. 367, 
reversed. : 

Appeal from a decree of the High Court, 
Patna, (Ross and Kulwant Sdhay, JJ.) 
dated the 19th March, 1926, and reported 
as 95 Ind. Cas. 307, reversing an order of 
the Sabordinate Judge of Patna, dated the 
23rd June, 1925. 

The material facts of the case appear 
sufficiently from their lordships' judgment. 
The case in the Pigh Oourt is reported in 
95 Ind. Oas, 36% 


FAOTS.—The main question for deter- 
mination on the appeal to the Privy 


Oouncil was whether the terms of a decree’ 


made in a suit instituted by the widow 

to recover her dower-debt operated to 

create a charge on the properties in dis- 

pute. The Subordinate Judge decided 

the question in favour of the appellant, 

but the High *Oourt 'took the opposite 
e. ‘ 1 
7 29 ~ . 
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. The dower suit was contested, and the 
third issue therein was the following :— 

(3) “Whether the dower-debt, if any, 
can be realized from the properties men- 
tioned in the plaint." ‘ 

After hearing the evidence produced by, 
the parties the Subordinate Judge (in the 
said suit for dower) delivered judgment 
on the 31st January, 1918. He described 
the nature. of the suit in the following 
words :— ' . 

“The plaintiff has brought this suit for 
the recovery of Rs. 40,000 and Rs. 15 as 
the price of one gold mohur as her dower 
with declaration that the properties des- 
cribed ine Schedules 1 and 2 of the 
plaint are charged for the payment of the 
paid amount." 

The learned Subordinate Judge found 
the above issue in favour of the widow, 
saying :—“I also find that the dower-debt 
of the plaintiff is recoverable from the 
rties mentioned in Schedules 1 and 2 
laint,” 
arned Subordinate Judge, there- 
, made a decree, allowing the widow's 
claim, in the following words :— 

“It is ordered and decreed that this suit 
be decreed with costs and interest at the 
tate of 6 percent. per annum from this 
date up to the date of realization, that 
Re. 40,000 (forty thousand) and one gold 
mohur worth Re. 15 be declared the dower- 
debt of the plaintiff, that the properties 
entered'in Schedules 1 and 2 to the plaint 
be treated to be the properties of Khaja 
Azhar Hussain from which the plaintiff 
is entitled (to recover) the decretal money, 
that defendants Nos. 2, 3 and 4 do pay to 
the plaintiff the costs of this suit with 
interest thereon at the rate of 6 per cent. 
per annum up to the date of realization, 
and that Rs. 40,015 om account of the 
money claimed and Rs. 2,099-4 0 on account 
of the costs of the suit with interest at 
the rate of 6 per cent. per annum from 
this date up to the date of realization 
be paid by defendants Nòs. 2 to 4 (sic) to 
the plaintiff.” M 

Mr, Dube, for the Appell&nts. 

Messrs. Dunne, K. C., and Majid, for the 

Respondents, 
. JUDGMENT.— 

Sir George Lowndes.—The ap- 
pellants åre therepresentatives of Izatun- 
nissa Begam, the widow of one Azhar 
Husain & Shia Muhammadan, who died in 
1916. His pole heir according to the Shia 
law was his sister Ahmad? Begam. Izatun- 


nissa Begam was entitlet on her. husband'g" 


. 
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death to a dowar of Ra 40,000 and one gold 
mohur of the valueof Rs. 15. Azhar Husain 
in his lifetime had executed certain d%eds 
by which he purported in effect to denude 
himself of his immoveable properties which 
were of considerable value. Shortly after 
his death Izatunaissa Begam took proceed- 


ings in the Subordinate Judge's Oourt at . 


Patna to enforce her dower claim, She 
impleaded in her suit as the principal 
defendants, Ahmadi Begam and the other 
persons interested in Azhar Husain's 
alienations and as proforma defendants 
certain other creditors of the deceased. Ske 
claimed by her plaint that these alienations 
were invalid, and that she was entitled to 
recover her dower-debt from the properties. 
She prayed for a decree for the Rs. 40,015, 
for a declaration that the properties specified 
in the schedules to the plaint were “the 
heritage” of Azhar Husain, and that plaint- 
iff be empowefed to recover her decree 
from them. A specific issue was raised 
af the hearing ‘‘whether the dower- debt 
ees can be realised from the properties 
mentioned in the plaint. Phe Subordi- 
nate Judge on the 21st January, 1918, 
decided in Izatunnissa’s favour and by 


this decree it was ordered “and decreed . 


that this suit be decreed with costs and 
interest at the rate 016 per cent. per 
annum from this date up to the realization, 
that Rs. 40,000 (forty thousand) and one gold 
mohur worth Rs. 15 be declared the dower- 
debt cf the plaintiff, that the properties 
entered in Schedules Nos. land 2 to the 
plaint be treated to be the properties of 
Khaja Azhar Husain from which the plaint- 
iff is entitled (to recover) the deoretal 
money." 

There was no appeal from this decree 
which is, therefore, binding between the 
parties, and the only question now is whe- 
ther on a proper construction of the 
decree the dower-debt was charged upon 
the properties. 


In July, 1923, while the greater part of * 


this debt was still unsatisfied, Ahmadi 
Begam as the heir of Azhar Husain sold 
two of the scheduled properties to the first 
and second respondents who alone are con- 
un this appeal. It is admitted that 
they had full knowledge*of the decree in * 
the dower suit and in fact they claim that 
the decree was mortgaged to them, by 
Izatunnissa. If, therefore, thedecree created 
a charge upon the properties, it is clear 
that (apart from any question of the mort- 
gage) they bought thé properties subject 
to the charge. ii * 


12 2 


Izatunnissa died «in September, 1923, 
leaving 88 her heirs the first, second and 
thirfl appellants, who assigned a share in 
the decree to the other appellants. On the 
96th January, 1921, the appellants applied 
for execution of the decree by sale of the 
properties, including those sold to respond- 
ents Nos. land 2 which were attached at 


' the instance of the appellants. The eon- 


testing respondents applied to set aside the 
attachment. The Suberdinate Judge held 
that the decree created a charge upon the 
properties and that, therefore, the respon- 
dants’ claim was not maintainable. If this 
view is correct it was probably unnecessary 
to attach the properties in realization of the 
decree. Proceedings were takenin review 
of this order, and the case was remitted by 
the High QCourt for further investigation. 
The Subordinate Judge then allowed an 
amendment of the application for execution 
bringing the first and second respondents 
on the record as representatives of the 
judgment debtors and making it clear that 
execution was sought by way of enforce- 
ment of thecharge. Allegations were made 
by the respondents that Izatunnissa had 
been a party to certain mortgages executed 
by Ahmadi Begam in their favour and had 
also mortgaged her decree to them. These 
allegations were denied by the appellants. 
The documents are not on the record of 
this appeal, nor is there any material from 
which it would be possible for their 
Lordships to come to any safe conclusion 
‘on this part of the case. 

In the event the Subordinate Judge 
affirmed hia previous decision that the 
decree created a charge upon the pro- 
perties and finally rejected the respondents’ 
claim. 

On appeal to the High Court the learned 
Judges say that the principal point argued 
before them on behalf of the present 
respondents was that the decree in the 
dower suit did not create a charge upon 
the properties, and upon censiderBtion of 
the pleadings in the suit and the wording 
of the decree, they came to the conclusion 
that no charge was created. They thought 
that the only object of the suit waa to 
free the properties from the alleged aliena- 
tions of Azhar*Husain and to make them 
available te satisfy the widow’s claim for 
dower on the samp footing as the other 
debts of the estate. Is has not been disput- 
ed before their.Lordships that a aridow 
claimjng dower from her deceased husband's 
estate ia in no better position than any 
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decree, a bona fide purchaser for valne from 
the heir would get an unassailable’ title: 
Their Lordships, however, are unable, to 
agree with the interpretation put by the 
Judges of the High Oourt upon the decree. 
It is in their Lordships’ opinion: clear that 
fhe plaintif in the suit was not aeeking 
merely to be put ina position to execute - 
a money-decree against the estate, but 
was asking the Oourt by its decrée to 
imprint upon the properties a specific 
liability to satisfy the dower-debt, or in other 
words to charge the properties with the pay- 
ment of this particular debt. They are, 
therefore, in agreement with the Subordi- 
nate Judge that the decree créated a charge 
upon the properties and that the re- 
apondents Nos. 1 and 2 having bought with 
notice of the decree, their purchase was 
subject to the charge. Whether the charge 
wasrighily decreed or not in thefirst instance 
is immaterial, though their Lordships see. 
no reason to doubt that it was Wise 


pealed against, and is clearly binc y À 
the parties and those claiming under ti "06 
A question was raised in the High Cou 
as to the propriety of the amendment. -’ 
which brought respondents Nos. 1 and 2 
upon the record, but.the Judges thought 
it unnecessary to determine this question, 
and no reliance has been placéd upon thia 
contention before their Lordships, 

It only remains to consider what the 
effective result of the appeal should be. 
Their Lordships are not for the reason 
already atated in & position to deal with 
the claim of respondents Nos. 1 and 2 to 
be themselves mortgagees of the dower 
decree. All they can do isto declare that 
the decree created a charge upon the 
scheduled properties including those pur- 
chased by respondants Nos. 1 and 2, for 
the bal&nce due under it for the dower- debt. 
This charge will in any case have to be 
worked out by the executing Court, and 
when this qutstion is «taken up it 
wil be open toethe respondents Nos. 1 
and 2,if so advised, to set up their claim 
as mortgagees from Izatunnisea Begam. 

Inasmuch aa the only competent question 
throughout the progeedings has been that - 
of construction ofthe decree, upon 
which the appellants haves succeed- 
ed, their Lordships think that 
the“ costs both here ‘and below should be 
borne by the contesting respondents, and 
they will humbl¥ advise His Majesty that 


ordinary éreditor, an@ that, apart from the “the decree of the High Court should he set 


. . 
5. ~ e 








aside and the appeal allowed upon the terms 
ef this judgment, 
* É, J.B, Appeal allowed. 
Solicitors for the Appellant.—Mr. H. 
Polak, E 


+ Solicitors for the Respondents.—Messrs, 
Francis and Harkar, 


PRIVY COUNCIL. 
BAL FROM Tak Bompay Hien Couar. 
li April 16, 1929. 


D Present:—Lord Ohancellor, Lord Carson 


and Sir Onarles Sargant. 
VALLABHDAS NARANJI, KHOT or 
KANJ UR—APrBLLANT 


versus 
Tas DEVELOPMENT OFFIOER, 
BANDRA—RusPonpDENT, 

Fiztures—Byildings erected on land of another— 
English Law inapplicable— Option of owner of soil to 
require removal of materials or to pay compensation 
for building—Land Acquisition Act (I of 1894), s. 28 
—Government entering into possession before rssue of 
Notification—-Award of compensation for suc 
occupation—Question 
erence by Privy Council. i 

The English Law as comprised in the maxim, 
* quidquid plantatur solo, solo cedat", has no applica- 
tion in India. "p. 14, col. 2, 

There is no absolute rule of lawin India that 
whatever is affixed or built on the soil becomes a 
part of it, and is subjected 40 the same rights of 
property as the soil itself. [p. 15, col. 1l 

Buildings erected on the land of anotheg do not, 
by the mere accident to their attachment to the soll, 
become the property ofthe owner of the soil. Ifhe 
‘who builds on another's land is not à mere trespas- 
ser, but is in papsession undey any bona fide title or 
claim or colour of title, he is entitled either to 
remove the materials, or to Obtain compensation for 
the value of the building, at the*option of the owner 
of the land. [p.15, col. 1,] 

[Oase-law discussed |. 


Where Government entered into possession before 

the land was actually notiffed for acquisition under 
he Land Acquisition Act, 1894 

Held, that the justice of the case was amply met 
by awarding to the owner of the land (as compensa- 
tion for such occupation) inferest on the value ef the 
land computed from the date when the Government 
80 took possession. [p. 16, cold ] 

Where the question as tothe proper amount to 
be awarded as compensation for land acquired unde 

* e ., 


of mere valuation—Non-inter- 
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the Land Acquisition Act isoneof mere valuation 
and no question of principle is involved, the Privy 
Council wilin accordancé with their practice, 
decline to interfere with the decision of the Odtrt of 
Appeal in India. e [p. 16, col. 2.) 


Appeal from a decree made on the” 24th 
February, 1926, by the High OUourt, Bombay 
(Macleod, O. J.*ànd Ooyajee, J.), varying 


anaward made on the 28th July, 1924, , 


by the Assistant Judge of Thana, ona 
reference made unders.18 of the Land 
Acquisition Act, 1894 . 


Messrs. Upjohn, K. C. and Raikes, forthe 
Appellant. 


. 

Messrs. Lowndes, K. C., and K. Brown, for 
the Respondent. 

Mr. Upjohn, K. C. refers to the Land 
Acquisition Act, s, 3 (definition of Land"), 
and s, 23 (asto market value). 

As to the principle on which compensa- 
tion is assessed when land is taken under 
compulsory powers, see In re Lucas 
Chesterfield Gas & Water Board (1). Ex 

On the crucial date, 4. e, when the Gevern- 
ment issued its declaration to acquire the 
land, the appellant was the owner of the 
buildings erected on the land, The Govern- 
ment had no right to take possession until 
the award was made by the Collector; 
s. 16 of the Act. In 8. 34 provision is made 
for payment of interest. 

Mr. Lowndes, K. C ,for the Respondent:— 
An issue was raised whether the appellant 
was entitled to extra compensation by 
reason of Government having taken pos. 
session priorto the Notification, and the 
Courtsawarded him compensation from 
that datein the shape of interest. 

Onder 8.23 of the Act the Court awards 
compensation, not market value, though 
market value is one of the factors to be taken 
into consideration. The whole scheme 
of the Actis that compensation is award- 
ed, (vide the Preamble and the various 
sections of the Act which refer to com- 
pensation and compensation alone, and not 
to market value). 


_In addition to the cases cited at the Bar 
and referred to in «their Lordships’ judg- 
ment, the following decision was also 
mentioned during the course of the argu- 
ment:— . E 

Franchman v. Assistant Collegtor, Haveli 


(3). ; 


(D (1509) 1K, B.16; 77 L.J. K. B. 1009; 991, T. 
167; T9 J. P. 437; 6 L. G. R. 1106; 24 T. L. R. 858, 
(2) 68 Ind. Cas, 521; 24 Borh, L, R, 782; A. I, R, 1922 


f Bom, 9399, * 6 


1 
 JUDGMENT. 


Lord Carson.—This is an appeal 
against a decree made gn the 24th 
February, 1926, by the High Oourt of 
Judicature at Bombay, varying an award, 
dated the 28th July, 1924, by the Assistant 
Judge at Thana on a reference made under 


- B. 18 of the Land Acquisition Act, 1894, 


The land in question is part of the village 
of Kanjur, and the area in dispute in thia 
appeal is stated to be about 26% acres. 
Some of the lands were in the possession 
of sutidars who had rights of permanent 
octupancy in their rice fields. The first 
question which was argued before this 
Board on the present appeal was the claim 
of the appellants that certain buildings 
which had been erected by the Govern- 
ment on the land at the date of the Govern- 
ment's declaration of the 4th November, 
1920, under the Sixth section of the Land 
Acquisition Act had become and were the ap- 
pellant's property, and that he should be 
‘allowed the value of the land in the state in 
which it then was, that is to say, with the 
bulidings onit. The way that question 
has arisen is as follows :— 

It appears that in 1919 the Government 


* resolved to acquire the land in question 


and other land under the said Act, and by 
arrangement with certain of the sutidars 
they took possession of such land, includ- 
ing a portion which wasin the occupation 
and the property of the appellant. Upon 
auch land, including a portion in the 
possession of the appellant, they proceeded 
to erect certain buildings without the 
necessary notification, which was not 
served until the 4th November, 1920, when 
the Government notifled under the Land 
Acquisition Act, s. 0, a declaration that 52 
acres more particularly described therein, 
situated in the said village and including 
the land in question in this appeal, were 
needed for a public purpose, and the 
Collector took order for the acquisition 
thereof. It is to be observed that the 
Government were in a position by law at 
any moment to regularise their position by 
such a notification—a fact which becomes 
material when it has to be considered what 
the nature of their trespasa was under the 
“law as applicable on the question of the 
right of the appellants to have the build- 
ings which were er8cted on the lands before 
the 4th November included in the valua- 
tion. The Assistant Judge held that the 
appellant was not entitled to have the said 
buildingse erected by the Government 
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included in the vdluation but that he wds 
entitled to compensation for the occupation. 
of the land by the officials before the 
notification of the 4th November, 1920, 
and he awarded such compensation in the 
form of interest on the value qf the land 
eomputed from the date when the Govern- 
ment took possession, On appeal to the « 
High Court of Appeal at Bombay that 
Court confirmed on this point the judg- 
ment of the Assistant Judge and refused to 
allow the value of the building to be con- 
sidered in assessing the amount of compen- 
sation to be paid to the appellant. In the 
course of his judgment the learned Ohief 
Justice said: "It is curious, to have to 
remark that Government entered upon 
this area before the land was actually 
notified for acquisition. They seem to 
have done so in the belief that they could 
get the consent of the occupants to such 
possession. They not only took possession, 


but erected buildings on the land.” e 
learned Chief Justice, however, hel 
the question was decided by the prin Was 


laid down in the case of Premji Jivan P 
v. Haji Cassum Juma Ahmed (3), ana ub 


quoted from the judgment of Sargent, O. ^ 


J. in that case as follows:—"It is well- 
established law in England that if a 
stranger builds on the land of another, 
although believing it to be his own, the 
owner is entitled to recover the land with 
the building on it, unless there are special 
circumstances amounting toa standing by 
so as to induce the belief that the owner 
intended to forego his right or to an 
acquiescence in his building on the land. 
This is also the law in India, with the 
exception that the party building on 
the jand of another is allowed to 
remove the building.” Now ‘up to a 
certain point ere was no difference 
between Counsel for the parties as to the 
law applicable to the case. It was agreed 
on both sides that the English Law as com- 
prised in the maxim, "quidquid plantatu 
golo, solo cedit", has no application. In 
1866, in conseqyence of a difference of 
opinion between certain divisions of the 
Courts, the law was carefully reviewed ina 
case referred to a Full Bench, Thakoor 
Chunder Puramanick v. Ramdhone 
tacharjee (4). In thé Order of Reference it 
is stated that the question invelved was: 
“whether a person, who, being in possession 


(3)20 B. 298. ° 
(4) 6 W. R.2283, œ 


Bhu- . 
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of lgnd.as proprietqr, erécts pukka buildings 
(of. brick, eto.) thereon, has a right, on being 
subsequently ejected from the land as 
having no title, to pull down thoge build- 
ings and remove the materials, In the 
present case, we decided that he has no such 
right. Since we so decided, it appears that 
another Division Bench have, in the case of 
Gobind Parmanick y. Gooroo Churn Dutt (5) 
decided tothe contrary effect." The judg- 
ment was given by Barnes Peacock, O., J., 
who stated as follows:— i 

"Wehave not been able to find in the 
laws or customs of this country any traces 
of the existence of an absolute rule of law 
that whatever is affixed or built on the soil 
becomes a part of it and is subjected to 
the same rights of property as the soil 
itself,” 

And later on he adds:— 

“We thinkit clear that, according to the 
usages and customs of this country, build- 
ings and other such improvements made 
on land do not, by the mere accident of their 
attachment to the soil, beeome the property 
of the owner of thesoil; and we think it 
should be laid down as & general rule that, 
if he who makes the improvement is not a 
mere trespasser, but isin possession under 
any bona fide title or claim of title, he is 
entitled either to remove the materials, 
restoring the land to the state in which it 
was before she improvement was made, or 
to obtain compensation for the value of the 
building if it is allowed to remain for the 
benefit of the owner of the soil—the 
option of taking to the building, or allow- 
ing the removal of the material, remaining 
with the owner of the land in those cases 
in which the building is not taken down by 
the builder during the continuance of any 
estate he may possess.” 


The question is what is meant by a “mere 
trespasser” as contradistinguished from 
possession under “any bona fide title or 
claim of title". In the case quoted the 
defendant had erected buildings on land sold 
to his predecessors-in-title "by a widow dur- 
ing the lifetime of the widow but which sale 
was held void as being improperly made by 
the widow and it is to be noted that the case 
reported as Gobind Puramanick v. Gooroo 
Ghurn Dutt (5) and referred to in the refer- 
ence was in no way overruled. It is, therefore, 
worth while to consider the view taken by 
the learned Judges in that case who stated 
the law as follows: “But, in the pregent 


(5) 3 W.R. 71, T 
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case we have a tredpasser who has tortiougly 
entered upon the land of another and 
built a house theréon. Without going ao far 
as to say that under no circumstances could 
acquiescence by the party injured in the act 
ofthe injury done,be inferred, we are clearly 
of opinion that no such acquiescence was 
either pleaded 'or proved in the present 
case, 
clearly entitled as against the defendant, a 
trespasser, to possession of his land, leaving 
defendant at liberty to remove the 
bricks of his house". 

Again, in cases reported as Narayan v. 
Bholagir Guru Mangir (6) ete., where H., 
knowing that B. claimed certain land as hie 
own, nevertheless purchased the land from 
a third person and erected & bungélow 
thereon which B. did notinterfere to pre- 
vent. Couch, O. J., in giving judgment 
said, “H. took the risk, and, 
was informed.of B.'s claim, it was not 
necessary for the latter to givea notice. 
We cannot, however, apply to cases arising 
in India the doctrine of the English Law as 
to buildings, viz., that they shold belong to 
the owner of the land. The only doctrine 
which we can apply is the doctrine establish- 
ed in India, that the party so building on 
another'sland should be allowed to remove 
the materials". 

In the recent case before this Board 
Narayan Das Khettery v. Jatindra Nath 
Roy (7) the statement first quoted from the 
judgment of Sir Barnes Peacock was cited 
with approvaland it was added that such 
statement “seems to have been accepted for 
many years as a correct pronouncement.” 

It was contended, however, on behalf of 
the appellant that in the various cases relied 
upon there was at least some genuine claim 
or belief in the party erecting the building 
that he had a title to do so even though he 
was eventually held to be a trespasser; and 
it was urged that no such claim or belief 
existed in the present case in which it was 
said the Government without any pretence 
of right tortiously invaded the appellant’s 
property and proceeded to deal with it as 
theirown. The learned Oounsel for the 
respondents whilst contending that such 
was not the true state of facts, and that the 


respondents could not be qonsidered mere, 


trespassers, was prepared to ,argue that 


[4 . 
(6) 6 B. H. O. R.A. O. J, 80. 
(D) 102 Ind, Cas. 198; 54 L A.218; 54. C. 669; A. I R. 
1957 P. O. 135; 46 O. L. J. 1; 29 Bom. L. R.1143; 53 M. 
. 158; 81 Q. W.N. 965; (2927 x W.N. 461; 8P 


as he 


We, therefore, think the plaintiff is - 
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even if it were so once it«vas admitted that 
thé English maxint did not apply the 
logigal consequence followed that in any 
case of trespass by building on the lands 
of another such trespasser Had a right to 
remove the structure or be paid the value 
thereof by theowner and he relied upon 
the fact that no case drawing a distinction 


. in the nature or degree of the trespass could 


be found. Their Lordships, however, do not 
think it necessary to give a decision upon 
this far-reaching contention. They agree 
with what was apparently the view of 
both Courts in India that under the cireum- 
stances of this case as already set forth by 
the law of India, which they appear to 
have correctly interpreted the Government 
officials were in possession “not as mere 
trespassers” but undersuch a colour of title 
that the buildings erected by them on the 
land ought notto be included in the valua- 
tion as having become the property of the 
landowner. They considered and their 
Lordships agree that the justice of the case 
was met by holding that the appellant was 
entitled to compensaticn for the occupation 
of the landé by the officials before the noti- 
fication of the 4th November, 1920, which as 
before stated was awarded in the form of 
interest on the value of the land computed 
from the 27th November, 1919, the date 
when the Government took possession. 
This method of compensation has not been 
questioned by the respondents. 

The case of Secretary of State for Foreign 
Affairs v. Charlesworth Pilling & Co. 
(3) was referred toin the course of the 
argument to support aclaim that at all 
events the appellants had at the crucial 
date a right to call upon the respondents 
to remove the buildings and that they 
were entitled to be paid for their land 
with such aright attaching toit. Whether 
that case applies or whether such a right 


- would be of any value their Lordships do 


not think it necessary to decide as it is 
admitted that no such claim was put for- 
ward before either of the Courts in India. 
Their Lordships must hold, therefore, that 
the Courts below were right in disallowing 
the claim of the appellants in respect of 
buildings and on this point the appeal 
fails. E 

The appellant has also appealed against 
go much of the judgment of the High 
Ootrt as reduced the value placed upon 
the land by the District Judge. The main 


(8) 38 I. A421; 36 B, 1; Sar, P, O. J, 1 (P, QJ. 


contentions were(l) that as the land bad 
admittedly potentialities as building land 
the High Court had not the evidence before 
it to reduce the estimate made by jhe 
District Judge and in fact ignored the evie 
dence upon this point and (2) that the 
District Judge when he dealt- with the 
transaction relating toa plot of the land 
Survey No. 170 containing 16,000 square 
yards and sold in the month of April, 1920, 
at 8 annas per square yard was right in 
accepting this transaction as a reasonable 
guide to the value of all the land in quea- 
tion on the ground that this plot was not so 
favourably situate as the bulk of the land. 
The High Court has very fully dealt with 
these considerations and given their reasons 
for not being able to accept the conclusions 
at which the District Judge had arrived. 


Their Lordships are unable to find any 
principle involved which could lead them 
to say that the High Oourt were wrong in 
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arriving at the decision to which they haye—_ 


come and as the questions involved are ones 
of valuation and not of principle, their 
Lordships in accordance with the usual 
practice of this Board must decline to 
speculate as to the proper amount to be 
awarded under such circumstances. 


Tho appeal upon this point accordingly 
fails, - 

Their Lordships will, therefore, humbly 
advise His Majesty that this appead$ should 
be dismissed with coste, 

K. J, B, Appeal dismissed, 

Solicitors for the  Appellant.—Mesers, 
Ranken, Ford and Chester. f 

Solicitors for the Respondent.—Solicitor 
India Office. *. i 
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. PRIVY COUNCIL. 
* APPHAL FROM THE PusHAWAR JUDTOIAL 
° CoMM18S8IONBE'8 Court. 


` March 7, 1923. 

Present :—Lord Shaw, Lord” Warrington 
of Olyffe, Lord Atkin, Sir John Wallis and 
° Sir Lancelot Sanderson. , 
MOHABBAT ALI KHAN —PLAINTIFF 

i —APPRLLANT 


versus 
MUHAMMAD IBRAHIM KHAN AND 
OTRRRS—DEFENDANTS—R&SPONDENTS, 

Muhammadan Law — Marriage—Continuous co- 
habitation —A cknowledgment- Presumption of marri- 
age and legitimacy —Rebuttal —Onus probandi. 

Where a child has been born to a father, of a 
mother where there has not been a mere casual con- 
cubinage, but a more permanent connection, and where 

re is no insurmountable obstacle to such a 
Marriage, then, according to the Muhammadan Law, 
the presumption is in favour of such marriage 


having taken place. [p. 20, col 1.] 
Khajah Hidayutoollah v. Rat Jan Khanum (2), 
followed. 


The law presumes in favour of marriage and 


dg deainst concubinage, when a man and a woman have 


cohabited continuously fora number of years. [p. 
20, col. 2] 

The legal presumption in favour of marriage is 
not weakened by evidence to the effect that there 
was a clan proclivity towards concubinage rather 
than marriage, nor by evidence that the woman was 
not a dah nashin lady. It is no part of the law 
of India that to have lived and to remain behind 
the purdah is & necessary part of a lady's legal marri- 
age or a conclusive evidential fact. [p. 21, col. 2 | 

all cases in which marriage may be presumed 
by cohabitation, combined with other circumstances 
for the pfirpose of conferring upon the woman the 
status ofa wife, it may also be presumed for the 
purposes of establishing paternity. If a man has 
ackflowledged another as his legitimate child, such 
acknowledgment raises a presumption both in favour 
of the marriage and of the legitimacy. The pre- 
sumption is, of course, rebuttable, by proof either 
that the mother of the acknowledges could not 
sibly have been the lawful wife of the acknow- 
Tadgor at any time when the acknowledgee could 
have been Lak oktan, or that there was no such 
marriage infact. Oncs the claimant son establishes 
& good acknowledgment of legitimacy ın his favour, 
the marriage will be héld proved and the onus 
rests on those who deny a marriage jo negative it 
in fact. [p. 20, cols, 1 & 2.] 


Wilson's Digest of Anglo-Muhammadan Law, 
ss. 84 and 85 and Habibur Rahman Chowdhury v. 
Altaf Ali Chowdhury | (3), yeferred to. 


Appeal from a dectas of the 24th Janu- 
ary, 1927, of the Oourt of the Judicial 
Commissioner, North-West Frontier Pro- 
vince, Peshawar, (Mr. H. Fraser), setting 
aside a decree, dated the 14th April, 1925, 
of the, Court of the District Judge, Kohat, 


fAOTS.—The main question for deter- 
mination on the appeal to the Privy Coun- 
cil was whether the appellant, Mohabbat 
Ali Khan, wad the légitimate gon of gne 
: 3 UE 


. 
* e . 
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Khan Sahib*Khushdil Khan, by Musam- 
mat Babo. . : 


. The matertal facts of the case appear, 
sufficiently from their Lordships’ judg- 


ment. 

On the question as to the plaintiffs 
legitimacy the two Courts in India differ- 
ed. The District Judge decided that issue 
in the plaintiff's favour whilst the Appel- 
late Oourt decided it in favour of the. 
defendants. 

The learned Judicial Commissioner said 
that the plaintiff's position was that his 
mother was legally married to Khushdil 
Khan about the year 1905, and th&t some 
time before he married her she and her 
mother had been working in the house as 
maid-servants. There was no docementary 
evidence of the alleged marriage of Musam- 
mat Babo and Khushdil Khan, and the 
learned Judicial Commissioner came to 
the conclusion, on & consideration of the 
oral evidence, that the plaintiff had failed 
to establish the marriage by any ‘direct 
evidence, 

The learned Judicial Commissioner then 
considered the treatment of the plaintiff by 
his father and the members of his family 
in orderto see whether their treatment 
would raise a presumption in favour of the 
plaintiff's legitimacy. He said :—“ On be- 
half of the plaintiff it is contended that in 
view of the continuous cohabitation of 
Kbushdil Khan with plaintiff's motherand 
the father’s support of the boy, this treat- 
ment of him by the father and the father's 
family raises a presumption amounting to 
proof that the mother was the legally 
wedded wife of the father, as held by the 
District Judge. I have already pointed 
out, however, that where fathers have such 
a scant regard for the matrimonial tie, 
their treatment of their maid-servants' 
offspring as sons raises no great presump- 
tion in favour of legitimacy”. ; 

Messrs. DeGruyther, K. C., Parikh and 
Syed Aslam, for the Appellant. 

Messrs. Dunne, K. C. and Wallach, for the 
Respondents. 

Mr. DeGruyther, K.C.:—The nikah mar: 
riage of the appellant's parents is proved. 
There wasno legal impediment to theit 
marriage. 

Mr, Dunne, K. C.:—The Judicial Oom- 
missioner was right in “holding that 
no presumption in favour of the phintiff’s 
legitimacy arises in this case. 

[Sir LaNOBLOT Sanpitkson: There is no 
evidence to show that the woman Wasa oons 
eubine.] ° ° ds 
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- [Lorn Arz&IN:— The learned Judicial Oom- 
missioner says that im this particular 

e {amily continuous cohabitation gives rise to 
no presumption of marriage]. : 

{Sin LawoELoT SANDERSON :—In this case 
We have not only continued cohabitation, 
but also acknowledgment and evidence 
of marriage. We have got to take them all 
together. It isnot a case of a mere con- 
-tinuous cohabitation, and we have to take 
into consideration the other facts also. ] 

(Logo WARRINGION : Treatment as a son, 
if itis an open treatment and not secret, 
may amount to an acknowledgment], 

[LANGRLOT SAupEasON: Itis quite obvious 
that acknowledgment of: sonship is not 
sufficient. It must show thatthe acknow- 
ledger intended to acknowledge the child 
as a legitimate son]. 

[Lord Suaw refers to Amir Ali's Muham- 
madan Law as to the purdah system. Purdah 
is a very common practice and .it has no 
legal sanction as evidence of marriage. | 

Mr, ‘Dunne, K.C., contends that the cus- 
tom of purdah has for centuries been 
strictly observed by all Muhammadans ex- 
cept the poorest. See the judgment of Mr. 
Justice Rafique,in Jamiluddin v. Abdul 
Majid (1), a case from the North-West Pro- 
vintes. 

[Logo Saaw refers to Wilson's Anglo- 
Muhammadan Law, page 61, under the 
heading '' The purdah system", and reads 
from the passage commencing, "In most 
Muhammadan communities the legal 
freedom of women is, tosome extent, nul- 
lified in practice among the upper classes 
by the fashion of seclusion .”] 

[Lorn WARRINGTON :—Purdah is a social 
institution, not a legal system. | 

(During the argument on the purdah 
question, Lord Atkin emphasized the fact 
that the trial Judge, who decided in favour 
of the marriage, was himself a Muham- 
madan). 

Mr. DeGruyther, K. C., replied:— As to the 
essentials of a valid nikah, see Amir Ali's 
Mühammadan Law, Vol. 1I, page 283, s.3, 
Ohap. VI, (4th edition). 

The mere absence of a geed of dower 
would not indieatethat there was no mar- 


ge. 
In the course of the argument, reference 
wae'made to the following authorities :— 
Khajah Hidayutoollah v, Rai Jan Khanum 
(2, Habibur Rahman Chowdhury v. Altaf 


(1) 28 Ind, Cas. 674, 13 A. L. J. 361. 
2) 3 M. I. A. 295;6 W.R, P.e O. 52, 18ar. P. O. J. 
262; 18 D. R. 510. . . 
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Alt Chowdhury (3), Sadtk Husain Khan zr. 
Hashim Ali Khan (4), Imambandi v, Mut 


' saddi (5), Jamiluddin v. Abdul Majid *(1) 


and Fuzeelun, Beebee v. Omdah Beebee (6). 
JUDGMENT. 

Lord Shaw.—This is an appeal 
from “a decree of the Judicial Oommis- 
sioner for the North-West Frontier Province, 
dated the 24th January, 1927, which set 
aside adecree dated the 14th April, 1925, 
of the Oourt of the District Judge, Kohat. 
The District Judge had decreed that the 
appellant is the legitimate son of one Khan 
Sahib Khushdil Khan. The Judicial 
Oommissioner reversed this judgment and 
dismissed the plaintiff's suit, P 

The plaintiff was bornin 1906. It'is not 
disputed that he isthe son of Khushdil 
Khan by Musammat Babo. Various ques- 
tions were raised in the case, but the 
only point remaining for determination 
in this appeal is whether the appellant is 
the legitimate son of Khushdil Khan, that 
depending upon whether  Khushdil and 
Musammat Babo were married persons. 

In August and September, 1923, Khushdil 
had serious attacks of illness, accompanied 
by paralysis and aphasia. While still 
suffering from these diseases he, on the 2nd 
April, 1924, executed a deed of gift by, 
as was alleged, making his thumb-impres- 
sion upon the deed after the provisions 
thereof had been carefully explained to and 
assented to by him. 

This part of the case drops qut, 
both Courts below having concurred in 
finding that Khushdil was proved to have 
been mentally incapable of understanding 
the deed on account of his illness, and that 
the deed was, therefore, invalid. 

Theremaining part of the suit, however, 
is head No. 1 of the plaint, which askg the 
Court to pronounce a, declaratory decree 
“that plaintiff is the lawful son of the said 
Khan Sahib Khushdil Khan," and upon 
this the Oourts below have differed. 
If the plaintiff is the lawful son he is the 


' 

Q 60 Ind. Cas, 837; 48 i A. 114; 48 @. 856; 40 
M. L. J. 510; 33 ©. L. J, #79; 19 A. L. J, 414; 23 
Bom. L. R. 636; (1921) M. W. N. 366; 29 M. L. T. 
354; 14 L. W. 175; 260, W. N. 81; A. IL R.1922 P. O. 
159 (P. O.). 

(4) 36 Ind. Oas. 104; 38 A. 627; 43 I. A. 212; 31 M. 
L. d. 607; 14 A. L J. 1948; 19 O. O. 192; 18 Bom. 
L. R. 1037; 21 O, W. N.130; (1916) 2 M. lY. N. 577; 
31 i. L. T. 40; LP. L. W. 157; 40. L, J. 22425 0 
L. J. 363, 6 L. W. 378; 10 Bur. L. T. 140 (P. O.)* 

6) 47 Ind. Oas. 513; 45 O. 878; 451. A. 73; 35 M. 
L. J. 422; 16 A. L. J. 800; 24M. L. T. 330,28 C. L. 
J. 409; 23 O. W. N. 50; 5 P. L. W. 276; 20 Bom, L. R. 
1022; (1919) M. W. N. 91; 9 &. W. 518 (P. O). 

(6)«10 W. R. 469; I1 B. L. R 60n, 
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° sole. male heir of Khushdil and the, pro- 
erty rightsin the deceased's estate would 
e regulated accordingly. 

* The question whether Khashdil and 
Musammat Babo were married is one of 
fact, and as such was investigated and has 
been summarized with the utmost care*by 
the District Judge. A most important 
part of the case attempted to be made by the 
respondents was that such a marriage was 
legally impossible because aj the time of 
the marriage, and the birth of the appel- 
lant, the lady was already married to one 
Ilyas. The respondents plead that “her 
husband Ilyas died six or seven years ago 
and she was bound to him by nikah up to 
teat timg.” Had this been established it 
would, of course, have been a complete 
answer to the appellant's suit. Both Courts 
below, however, have agreed that there 
was no such marriage, and that the body 
of evidence produced to that effect is 
altogether untrustworthy. As the District 
` Judge puts it, "the story that Ilyas was 
married to Musammat Babo is fictitious. "' 

What remains accordingly is ofa limit- 
ed scope. But it must be observed that 
the witnesses denying the marriage of 
Musammat Babo with Khuehdil are very 
largely the same persons who allege the 
fictitious story of her marriage with Ilyas, 
This circumstance does not seem to have 
had attached to it by the Judicial 
Commissioner the weight which was its 
due. 

It is unnecessary for the Board to 
recapitulate in detail the evidence given 
in thecase, They are satisfied that the 
conclusion upon that evidence, oral and 
documentary, and taken as a whole, by the 
District Jndge, was sound. 

Wasthere a nikah ceremony? It isin 
evidence that it was solemnised by Imam, 
who is one of the witnesses: a cousin of 
the bride, now dead, acted as pada? Vakil, 
that is agent forthe bride. Two others 
who acted as the required witnesses are 
also dead. Three other persons have given 
evidence in- support othe marriage. It 
is possible to criticise with much effect 
such oral evidence, but fortunately the 
case does not stand upon this alone. The 
life history of the parties has to be con- 
gidered. : 

Upon that there can beno doubt that 
Khushdil, the father, acknowledged Mohab- 
bat Ali Khan, the plaintiff, as his son, and 
this in circumstances which were clearly 
equivalent to an affirmation that he was a 
legitimate json. Shortly after the boy's? 

e 


e e 
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birth, namely, in August, 1906, Khushdil 
Khan stated on ,oath that he had got a son. 
Tais meant the appellant, who Was his 
only son atethe time, Further, the son and 
his mother lived in family with Khushdil, 
and continued todo so from his birth in 
1906 to the date of Khushdils death in 
1925. The circumstances of the family 
werethese. Before the marriage to Musim- 
mat Babo, Khhshdil Khan had already 
married thrice, but about the year 
1803 only two of his wives werealive. By 
one of these wives he had one daughter. 
There were also born tohim two sone by 
another of his wives, but they died before 
1904, and he had only a daughter alive. 
As the Judicial Oommissioner says jn his 
judgment :— 

“It seemed unlikely that he would beget 
a son from any of his existing wives, and 
in a desire to have male offspring he may 
well, argues * Oounsel for plaintiff, have 
turned io & maid-servant of his own house- 
hold in the hope of obtainingit; there 
would, therefore, have been nothing 
unnatural in a marriage between the two.” 

The argument, the learned Commissioner 
thinks, is far from convincing, and he 
refers to a certain view which he enter(ains, 
as to the practice of other members of tha 
family than Khushdil. To that allusion 
will be subsequently made. 

These being the domestic facts, itis not 
questioned that the appellant and his 
mother lived continuously in the deceased’s 
house, and the appellant was brought ub 
as one of his family. One fact in 
particular may be alluded to. When the 
boy reached school age a notable circum- 
stance is that Khushdil signed an ap- 
plication to the Headmaster, Government 
High School, Kohat, saying :— 

“ Sir, 

“Trequest you tokindly admit my son 
Mohabbat Ali in the school. 

The necessary information is given on 
reverse (below). 

"Iherewith produce the School Leaving 
Certificate. I hereby declare that he has 
not been admitted so farin any recognised 
school,” 

The appended information includes the 
following :— . . 

“Date of birth—1st January, 1906, 

“Fathers name—Khyshdil Khan Rais, 
Kohat. 

"Osgte or tribe—Musgalman, Afghan, 
Izzat Khel.” : 

This is signed by Khushdil in his own 
hand, giving the” particulafs of hig 
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own son and his own tribe, the date 
being llth April, 1919. Two years 
later a°leaving certificate is given that 
* Mohabbat Ali Khan, son of Khan Sabib 
e Khushdil Khan, &ttended the Government 
High School, Kohat District, from 11th 
April, 1919, to 2nd April, 4921." This 
certificate was applied for by Taj Moham- 
mad Khan, acousin of Khushdil, and in 
the application he referred to the appel- 
lant as “my brother's son, Mohabbat Ali 
Khan.” 
Further, a number of transactions relating 
to land, and in Revenue Records, appear 
from documents produced, in whivh the 
appellant is described by Khushdil and hia 
relatiyes and others as " Khushdil's son. ” 
The documents have been produced, and 
they are referred toin detail in the judg- 
meni of the District Judge; itis sufficient 
to say that they appear to demonstrate 
with clearness both the sorfship and the 
legitimacy of the appellant, The father took 
much interest in his upbringing, and there 
are letters between both the father and the 
Bon on the one*hand, and other members of 
thefamily on the other, showing that the 
interest in his upbringing and education 
ewas shared by these relations. Through- 
out the transactions and correspondence 
referred to, no suggestion of any kind ap- 
pears to the effect that Mohabbat was illegi- 
mate, Theentire body of facts is confirma- 
tory of his legitimacy. 

The law applicable to such & case is quite 
settled, As Dr. Lushington, delivering the 
judgment of the Board, observed in 
Khajah Hidayutoollah v. Rai Jan Khanum 

9 . 


S Where a child has been born to a father, 
ofa mother where there has been not a 
mere casual concubinage, but a more 
permanent connection, and where there is 
no insurmountable obetacle to such a 
marriage, then, according to the Muham- 
madan Law, the presumption is in favour 

* of such marrisge having taken place, " 

According to Bir R. K. Wilson's “ Digest 
of Anglo-Muhammadan Law, " s. 84:— 

“Tn all cases in which marriage may be 
presumed by cohabitation, combined with 
other circumstances for the purpose of 

* conferring upor* the woman the status of a 
wife, it may also be presumed for the pur- 
poses of establishing paternity.” 

Section 85 may be also quoted. 

“Tfa man has acknowledged another as 
his legitimate child the presumption of 
paternity arising ‘thereform can only be 
rebutted by (to confin$ the instances to the 
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one «elevant) . . . (d)eproof thatthe’ 


mother of the acknowledgee could ‘hot : 


possibly have been the lawful wife of the 
acknowledger at any time when the 
acknowledgee could have been begotten. " 
Evidence upon this last head «vas, as 
already mentioned, admitted under the 
allegation that the appellant's mother was 
married to Ilyas, but proof of the allegation 


‘completely failed. 


The presemt case accordingly is one of 
an acknowledgment by the father, an 
acknowledgment which involves the asser- 
tion that he, the father Khushdil, was 
married to Musammat Babo, the appel- 
lants mother. Such acknowledgment 
undoubtedly raises a presumption in favour 
of the marriage and of the legitimacy. 

The presumption is, no doubt, rebuttable, 
and if there is proof aliunde on the subject 
to the effect that there was no such 
marriage in fact, the same position is 


reached as if no such marriage had been- Sg 


possible, A recent instance of positive 
disproof of the marriage was Habibur 
Rahman Chowdhury v. Altaf Ali Chowdury 
(3). As Lord Dunedin put it:— 

“Such acknowledgment, in face of the fact 
that there was no marriage, is of no avail.” 

and the general law was summed up in 
the same judgment as follows:— 

“A claimant son who has in his favour a 
good acknowledgment of legitimacy is in 
this position: the marriage will be held 
proved and his legitimacy established 
unless the marriage is disproved. Until 
the claimant establishes his acknowledg- 
ment the onus is on himtoprove a 
marriage. Once he establishes an acknow- 
ledgment the onus is on those who deny a 
marriage to negative itin fact.” , 

It would accordingly appear clear that it 
rests upon the respondents in this case to 
establish that there was no marriage. 

It might not be considered necessary to 
enter into any question of presumption of, 
proof as their Lordships find themselves in 
agreement with ‘the Districte Judge to the 
effect that the mafriage is proved; and they 
do so on a broafl induction of the oral and 
documentary evidence as a whole. But 
their Lordships think it expedient to deal 
with the reasons which have induced the 
Judicial Commissioner to differ from the 
District Judge, He correctly says:— 

“The law presumes in favour of marriage 
and against concubinage, when a man and 
a woman have cohabited continuously for 
a number of Years. There is ample 


"authority -for this* position which will. be 


ex 
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fond cited in a raling of tho Lahore High 
. Court Indar Singh v. Thakar Singh (^ 
d Li * * 


e "He then proeeeds as follows:—. 

"The strength of the presumption, 
however, will obviously vary according to 
the circumstances of each particular case 
and the habits of the Izzat Khel clan in the 
matter of concubinage with maid-servants 
and slave girls can scarcely be described as 
normal, We know of four certifjed cases of 
sons born of slave girls (kanizakzadas) 
These are Mawaz, son of Sharbat; Manawar, 
son of Ata Muhammad Khan; Khushal, son 
of Nawab Bahadur Sher Khan; and Abdul 
Rahman, grandson of Nawab Bahadur 
Sher Khan. It ison the record, or has been 
held by the Oourts, that Mawaz was the 
only one of these four whose father entered 
into alawful marriage with his mother. 
The other three were the offapring of con- 


_,cubines outside wedlock. The name of 
er kanizakeadas have been men- 
ed; so that there are at least 


' and probably several more of such 
48 amongst the immediate descendants 
7 Sher Ali Khan, i. e, the family with 
waich we are now concerned. The pre- 
sumption in favour of legitimacy arising 
from continuous cohabitation over a period 
of years is one which ia based on public 
policy and in the case of Muhammadans, 
no doubt en the well-known doctrine of 
Muhammadan Law, which abhors bastardy. 
Ina family like the present, however, which 
pays scant regard to the matrimonial tie 
in the begetting of children from women of 
low caste the presumption, in my opinion, 
must be so small as to be practically 
negligible. It might operate as a factor 
to turn the scale where the evidence for and 
against & marriage isequal, butit is not 
sufficient to transfer from a claimant son 
some obligation to prove his own legitimacy. 
Bo the burden of proof may be refarded 
as being equally distributed over the 
Parties.” 

The Board think it right tosay at once 
that it can give no cosntenance to the 
doctrine here set forth. It amounts to this 
that the proof as to whether therewas a 
marriage between twe parties is to include 
a consideration of the character and conduct 
of various relatives; an estimate is to be 
formed as. to whether on the whole these 
relatives prefer the tie of concubinage to 
that of marriage. The suggestion further 
appears to be: that the factsof the particular 

(1) 63 Ind. Cas, $87; 2 Tah, 207; 3U. P. L R. (Lah) 

82; $ Lah, L. J. 317. . 
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case in which evidence is given proend 
contra bearing upon the issue of marriage 
ard not tobe regulated by the Well-khown 
presumptions of law but that these pre- 
sumptions are to be wiped out by reason of 
the conduct and mode of life and predilec- 
tions of other persons, Each case of each of 
these relatives would have required to be 


separately investigated on its own merits: ' 


without that, the way is opened for family 
gossip on a wide soale, prompted by motives 
unknowa and Knowledge untested. i 

A further suggestion of which their 
Lordships cannot approve appears eto 
amount to this that a Oourt of law on 
evidence such as is given here would pro- 
nounce a view tothe effect that there was a 
clan proclivity towards concubinage rather 
than marriage and, therefore, that marriage 
and the legal presumptions in favour of it 
can not be sustained. 

Their Lordships think it right further to 
say that the evidence on this subject should 
not have been allowed by the District 
Judge. He attached no weight to it himself 
but it was not only without weight it was 
without competence. 

It remains to be added that undoubted 
difficulty arises in the case on account of the 
fact that the mother of the appellant was 
nota purdah nashin lady. The other wives 
lived bebind the purdah according to the 
well-known Muhammadan habit. They 
were strict Muhammadans, young persons 
brought from Afghanistan. The third 
wife, Musammat Babu had been in fact & 
maid servant and house- keeper in the house- 
hold of the deceased. When the marriage 
took place she continued her duties in the 
house-hold and was not purdah  nashin. 
Even if that had involved or recognised a 
lack or disregard of social status, these 
things were essentially matters for herself 
and her husband to consider. But itis no 
part of the Law of India that to have lived 
and to remain behind the purdahis a 
necessary part of a lady's legal marriage or 
a conclusive evidential fact. Itis a cir- 
cumstances to be considered when the fact 
of the marriage is irissue. But that issue 
is to be determined on & broad conspectus 
of the whole situation including of course, 
the purdah item. In the present case, it 
is by no means sufficient to interfere either 
with the presumptions of Jaw or the balance 

the proof of fact. . 
Ss Thein Lordships will humbly advise His 
Majesty to allow the appeal and to regtore 
the judgment of the District Judge: the 

“costs of the case from fhat date, that is to 
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Bay; in the appeal te the Judicial Com- 
missioner and to His Majesty in Council, to 
be paid by the respondents. 


5 5 m Roe a ERA allowed, 
olicitors for the e t:—M aed he 
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Solicitors for the Respondents:—Mr. H. S. 
L. Polak. CERTA : 


PRIVY COUNCIL. 
APPHAL FROM THE ALLAHARAD Hian Couar. 
March 19, 1929. 
Present : —Lord Oarson, Lord Atkin 
and Lord Salvesen. 
JAMES RICHARD RENNEL SKINNER 
—APPEBLLANT 
versus . 
Kunwar NAUNIHAL SINGH— 
ae RESPONDENT. 
: Limitation Act, (LX of 1908), s. 9, Sch. I, Arts. 184,140, 
l48—Transferee from mortgagee, when entitled to pro- 
tectionof Art, B4—Life-tenant purporting to act as 
absolute owner and dealing with property as such—Re- 
mainderman, accrual of rights of —Practice—New plea 
of limitation raised for first tume 1n appeal— Material 
un neither proved nor admitted —Continuous running 
of time. 

A defendant cannot be allowed to urge a new plea 
of limitation for the first time in an Appellate Court 
ona point not taken before the trial Judge, where 
no evidence has been given in the Court below to 
support the plea, and the facts which the defendant 
must establish to substantiate the new point thus 
«aised are neither proved nor admitted, [p. 28, col. 


{ft is highly irregular for any Court either to 
assume without the admission of all parties that 
material facts are not in dispute or to proceed to 
draw inferences from those facts where no evidence 
er has been placed before the Court. |p. 28, 
col. 1. 

When time has once commenced to run, it will not 
cease to do so by reason of the happening of any 
subsequent event. |p. 29, col. 1.] 

The transfer of property mortgaged contemplated 
by Art. | 134 of the First Schedule of 
the Limitation Act, 1908, is admittedly 
something other than an express transfer of the 
original mortgage. The article contemplates. a trans- 
fer by a mortgagee purporting to transfer a larger 
interest than that given by the mortgage or at any 
rate an interest unencumbéred by a mortgage. The 
article is not, however, limited in its application to 
cases where the mortgagee transfers the property 
mortgaged while gjill ostensibly a mortgagae, nor to 
cases where the mortgagee transfers possession which 
he had obtained qua mortgagee. For the application of 
Art, 134 itis MAR UE the mortgagee should have 
thought he was absolute owner if in fact he was 
mortgagee, and immaterial whether he got possession 
before, under or after the mortgage if in'-fact he 
purporied 5 transfer the property to the transferee. 

. 98, col. 2. ki 
DP elo 18 of the First*&chedule of the limitation ® 
Act does not protect the transferee of a 
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. * 
mortgage by express transfer*nor does it protest a 
person who has taken a transfer only of a*mort-- 
gage, but has taken it without his knowletlge mis- 
takingly supposing that he was getting something, 
better. [p. 29, col. 1.] 


In September, 1863, Thomas Skinner, the plaintiff's 
father, created a simple mortgage of the five villages 
in suit in favour of Seth Lakshmi Ohand and Seth 
Gobind Das (hereafter referred to as the Seths), 
with & covenant to put the mortgagees in posses- 
sion on default of payment of principal and interest 
on the due date. e principal was nos so paid, 
but the morfgagees did not enter into possession 
during the mortgagor's lifetime. In October, 1864, 
Thomas Skinner made a Will by which he left 
successive life-interests to three of his sons with 
ultimate remainder to his daughter, the plaintiff in 
the present suit. Each interest was contingent on 
the holder of the prior estate dying without lawful 
male issue. In the next month (November, 1864), 
Thomas Skinner died and his eldest son Thomas 
Browne Skinner became tenant for life, but assum- 
ing in point of fact an absolute interest in the 
property and acting on the footing that he was the 
absolute owner of his father's. (Thomas Skinner’s) 
estate in the villages, he, Thomas Browne Skinner, 
in November, 1867, mortgaged the villages aforesaid 
with possession, to the Seths for Re. 50,000, 
was expressed to include Rs. 43,294 due o 
original mortgage of 1863. In 1872, in executi? 
simple money-decrees against Thomas Broj - 
Skinner, his equity of redemption in the villages ~~~ 
was sold to the Seths, who, therefore, entered into 
possession of them on the footing of being absolute 
owners. In December, 1898, the Seths, purporting 
to be absolute owners, mortgaged with possession. 
the five villages to the Nawab of Rampur “with all 
the proprietary and zemindari rights”, and in 
September, 1903, they sold the whole of the mort- 
gaged property (including the five vfllages in suit) 
to the mortgagee, the Nawab of Rampur, in satis- 
faction ofall claims under the mortgage. Toa pti, 
1904, the Nawab of Rampur, describing Himself as 
the absolute owner. of the suit villages, sold them 
to the defendant, Kunwar Naunihal Singh, 
The three sons of Thomas Skinner who were 
successively life-tenants under his Will having died, 
without legitimate male issue, in 1900, 1913 and 
1919 respectively, the plaintiff (his daughter) 
succeeded to an absolute interest in the property 
of her father, Thomas Skinner, and she brought 
the present suit, in 1920, against the defendant, 
Kunwar Naunihal Singh, for redemption of the five 
villages, 

Held, treating the suit as one to redeem the 
mortgage of 1863, created by Thomas Skinner (the 
defendant's predecessors-in-title not having acquired 
an absolute title through Thomas Browne Skinner, 
who took only a lifginterest though purporting to 
act as absolute owner in mortgaging the property 
to the Seths in 1887), that the suit was not barred 
by Art. 134 of the Limitation Act, and was wall 
within the period of limitation prescribed by Art. 148, 
the statutory period of 60 years, computed from the 
original mortgage of 1863 not having expired when 
the plaintiff filed the present suit in 1920, and that 
in any case, by Art 140 the plaintiffs .right to sue 
as a remainderman under her father's Will did not 
arise until 1919, when on the death of her last 
surviving brother without issue, she, by virtue of 
the remainder to her, became entitled to possession, 
[p. 27, col. 1. ké , , 

Naunihal Singh v. Alice Georgina Skinner, 92 Ind, 
Cas. 63, reversed. i 
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Ooutt, Allahabad (Lindsay and Kanhaiya 


* “Lal, JJ.,) and reported as 92 Ind. Oas. 63, 


which reversed a judgment and deoree, 
dated the 23rd February, 1822, (including 
the order and decree, dated the 20th 
January 1923), of the Subordinate Judge, 
Muzaffarnagar. 

FAOTS.—The material facts of the case 
appear sufficiently from their Lordships’ 
judgment, and also from the proceedings 
in the High Court, reported as 92 Ind. 
Oas, 63, and they have been narrated before 
in the case of Richard Ross Skinner v. 
Naunihab Singh (1). 

The plaintiff, Mrs, Alice Georgina 
Skinner (since deceased, and now repre- 
sented by the appellant) instituted the 
present suit on the llth May, 1920, to re- 


cover possession of five villages from the 
O by redemption of a mortgage, 


ated the lst September, 1863, under which 
those villages and others were mortgaged 
by Thomas Skinner, her father, to third 
persons, namely, Seth Lakshmi Ohand and 
Seth Gobind Das. The respondent filed 
a written statement in which he pleaded, 
inter alia, that the plaintiffs suit was 
barred by limitation, The Subordinate 
Judge held that the suit was not so barred 
but the High Oourt held the contrary, 
deciding that the plaintiff's suit was barred 
by limitation under Art. 134, Limitation 
Act, 1908. 

Mr. Justice Lindsay summed up his con- 
clusion in the following words:— 

“I am not prepared to accept the argu- 
ment that the possession which the trans- 
feror has at the time of the transfer must 
necessarily have been acquired under the 
mortgage originally made in his favour. 
It seems to me that.even if the mort- 
gage was a simple mortgage and if the 
mortgagee subsequently gets “possession 
of the mortgaged property otherwise 8B, 
for example, by purchase in execution of a 
simple mongy-decree obtained by another 
creditor, the Art. 134 will still apply if it 
is established that at the time the transfer 
is made the mortgagee was in Possession, 
no matter under what title. The article 
is designed for the protection of a trans- 
feree who has beer led by a mortgagee to 
believe that he is acquiring not merely 
mortgagee rights, but & full proprietary 


(1) 19 Ind. Oas. 267; 40 I. A. 105; 35 A. 211; (1918) 
M. W. N. 500; 13 M. L. T. £95 11 A. L. J. 494; 17 C. 
L. J. 555; 15 Bom. L. R. 503; 17 0, W.N. 853; 25M. 
I. J. 111 (P. 0), ° 
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'. Appeal from a judgment and decree, 
: - dated the 27th March, 1925, of the High 


title. To quote the words of their’ Lord: 


Ships of the Privy Council in Radhanath " 


Das v. Gisborne & Co. (2), in construing 
the cognate section under the old Aet XIV 
of 1859, ‘purchaser must mean some per 
son who purchases that which is de facto 
a mortgagə upon a representation made 
to him and in the full belief. that 


it is not a mortgage, but an absolute . 


title.’ 

"When Seth Lakshman Das sold to the 
Nawab in 1903 he was in possession of 
these five villages and had been go for 
over thirty years. He purported to @onvey 
an absolute title to the Nawab, and, no 
doubt, believed that he had a right to do 
so on the understanding, mistaken«though 
it was, that he had acquired the proprie- 
tary right by the purchase of Thomas 
Browne Skinner's equity of redemption in 
the year 1872. That the Nawab gave 
valuable cónsideration for the sale is 
clearly established, as is also the fact that 
in the following year 1904, Naunihal Singh 
paid the Nawab Rs, 1,77,000 for the full 
proprietary interest in theBe villages. For 
these reasons, I hold that the plea of 
limitation raised under Art. 134 must pre- 
vail and that Naunihal Singh is not liabie 
to be ejected now ina suit for redemption 
of the mortgage of 1863." 

Mr. Justice Kanhaiya Lal, in  con- 
eurring general with the conclusions 
arrived at by his learned colleague, 
Lindsay, J., added the following observ- 
ations :— 

“The object of Art. 134 is to protect 
transferees for value who have purchased 
an interest larger than that possessed by 
the transferor, and have been allowed to 
remain in possession and enjoyment of 
such larger interest for a period of more 
than 12 years. In the matter of the mort- 
gaged properties so transferred, it controls 
Art. 148 of the Indian Limitation Act in 
the same way as it controls Art. 140, If 
the mortgaged property is in  possed- 
sion not of the mortgagee, but in that 
of a transferee from him, who claims to 
have purchased * larger interest therein 
for consideration, what a man is not allow- 
ed to do under Art. 148 of the Indian 
Limitation Act, he cannot be allowdd 
to do under Art. 140 after such pos- 
session has been hebd for more than 12 
years, 

“Lhe question is not free from diffi- 
culty, but in view of the equities of the 


@) 14M. LA 1; 6 BOL. R. 530.15 W.R. P. 0, 
24; € Bath. P. O. J. 39; 2 Bar. P, O° J. 630; 20 E, R. 
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** base and the long and continuous liti- 


gation which the transferee had to face, 


* both béfore his possession of 12 years was 
completed and after it, there is'no ground 
efor allowing the remainderman to oust 
him after such period has expired. It 
may be that Richard Ross Skinner was 
suing for possession of the disputed pro- 
perty as much in his own interest as 

` that of his successors, but the order re- 
fusing to allow substitution after his death 
was not challenged and allowed to become 
final and a remainderman, who sues 
for medemption of the mortgage cannot 
escape the consequences which Art, 134 
prescribes " 

In the result, the High Oourt sllowed 
ihe present respondent's appeal, set aeide 
the decree of the Subordinate Judge, 
and made a decree dismissing the plaint- 
iffs suit with coste. Against the said 
decree of the High Court fhe present 
appeal was preferred to His Majesty in 
Gouncil by the appellant, who had been 
substituted in the place of the deceased 
plaintiff. > 

Messrs. De Gruyther, K. C. and K. Brown, 
for the Appellant. 

Messrs. Upjohn, K. C., and Dube, for the 
Respondent. 

Mr. DeGruyther, K. C.—Article 140 applies 
to the case. The plaintiff did not become 
entitled to possession till 1919, and the 
period of 12 years prescribed by Art. 140 
did not run till then. Article 134 applies 
only when there has been a transfer by 
a mortgagee representing that he transfers 
an sbsolute title. In the present case the 
transfer was of an absolute estate, though 
that estate was for life only owing to the 
construction placed upon the Will. The 
High Court give an effect to Art. 134 
which deprives Art. 140 of all value. It 
ig a cardinal principle of Limitation Law 
that persons are not barred during the 
time in which they cannotsue; Refers to 
Bhagwan Sahai v. Bhagwan Din (3), Ram 
Piari v. Budhsain (4), Ramchandra Vithal 
v. Sheikh Mohidin (5), Hussaini Khanam 
v. Hussain Khan (6), Rudanath Das v. 
Gisborne & Co. (2). 

Mr. Upjohn, K. C., for the Respondent.— 
The position of Art. 134 is by way of 
exception to Art. 148. Section 9 of the 


. e 
(3) 9 A. 97; A. W. N. (1886) 303. . 
W 6l Ind Oas. 546, 43 A. 164; 18 A.L. J. 995; 2 U, 
P. L. R. (AJ) 332. R 
5) 23 B. 614; p Bom. L. R. 10g. e 
a 29 A, 471; A: W, N, (1907) 1383; 4 A. L. J, 315... 
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Limitation Act lays down “that when once” 
the Statute commences to operate, it runs 
on whatever happens subsequently. . 

[Loro CazsoN.—That is, no doubt, the 
settled law. | 

Article 134 deals with a 
action. 

(Log» AtKin.—Article 134 is not con- 
fined to what may be an action for re- 
demption] 

Equity has nothing to do with Statutes 
of Limitation, and there is no rule that ` 
they are to receive an equitable con- 
struction. They are Statutes of great pub- 
lic importance, and should be given effect 
to, irrespective of all equitable con- 
sideration ; Refers to Luchmee Buksh Roy v. 

Ranjeet Ram Panday (7). 

[Lord ATKiN.—The appellant's learned 
Counsel wants to rely on Art. 140, if you 
bring yourself under Art. 134]. 

Article 134 qualifies Art. 148. 

[Lorn SArLvmSEN.—Article 148 would appa- = 
rently apply though the mortgagee assigned 
the mortgage. | 

[Lorn Oarson.—If the mortgagee lets 
anyone in possession, that would not pre- 
clude the mortgagor from redeeming with- 
in 60 years, apart from question of adverse 
possession | 

Refers to s, 10 of the Limitation Act, 
and to the exception therein, “ngt being 
assigns for valuable consideration." 

[Lord ATKIN.—The section says noting 


redetnption 


about the assignees being in  &oo 
faith |. 

Article 134 works out 
which we find in 8. 10. 

[Loen Oarson.—Probably, if the pur- 
chaser did not take in good faith from the 
trustee, he would not be protected.) * 

(Lospn SarvgsEN.—À mere transfer of 
a mortgage does not"come under Art. 134.] 

LLonD Sgivgsen.—Article 134 refers toa 
case where immoveable property (not the 
mortgage) has been transferred, and as- - 
sumes that the transferee has been put into 
possession], . u^ 

[Lorp Oarsos.— Mf, Upjohn, you have to 
show that the person who conveyed to you 
was the mortgagee|. 

Article 134 assumes that the plaintiff is 
& mortgagor or a person claiming under 
him. It also assumes that the defendant 
is a transferee from the mortgagee, and 
the agtion must be to redeem or to re- 
cover possession. An ‘action under Art. 134 
must be such an getion as is mentioned 


€) 13 B. L. R.177; 20 W.R. 375; 38ar, P. O.J. 
283 (P. O.). 
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the exception ' 


$ 
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in Art? 148, ie, a? claim to redeem, and 
ás'& resnit of redemption, to get posses. 
sion; the plaintiff alleging that “Your 
transfer is (not good against nie. You 
took from a person who could not give 
a title to you.” 
troduce a new cause of action. It stands 
just im the same relation to Art. 148 with 
regard to mortgages, as Art. 134 does to 
8. 10 with regard to trusts. Article 134 
merely qualifies Art. 148, and beth articles 
must be read together. 

[Loup SaLvRSEN.—Article 134 contemp- 
lates that it must be & transfer of im- 
moveable property, and possession must be 
with the trangferee]. 

Article 148 refers to a suit "to redeem”, 
when the mortgagee is not in possession, 
and “to recover possession”, when the mort- 
gagee is in possession, Both Arts, 134 
"d 148 relate to the same subject-matter, 


E an action by the same plaintiff. 


e transfer in this case was not of & 


dtorigage, but wasa transfer in absolute 


ownership, and comes within what Lord 
Cairns says in Radhanath Das v. Gisborne 
& Co. (2). The Nawab took by way of 
mortgage what was defacto a mortgage 
upon a representation made to him that 
it id not & mortgage but an absolute 
title. 

Although Art. 134 does not mention 
“mortgagor”, yet it is implied that the 
action contemplated by itis by the mort- 
gagorto redeem on the terms of the original 
mortgage. 

[LorD AT&1N.—Surely the article is not 
confined to an ac!ion by the mortgagor ?] 

LorD ATKin,— Under Art. 134, the mort- 
gagors suit need not always be one to 
redeem.] . 


[Lorp Oarson.—It would not always be 
a suit for redemption. It may be a suit tc 
recover possession. | e 

[Loen Atgin.—lt is rather a wide pro- 
pésition to lay down that Art. 134 refers to 
a suit by the mortgagor to redeem. | 

Yes, if it isa suiton the footing that 
the mortgage has been paid off, it would 
be a suit to recover possession. The plaint- 
iff must be a person who claims under 
the mortgage and whose claim to posses- 
sion is based on the fóoting of the mort- 
gage. . 

[LogD Atxin.—If it is a mere transfer 
of the mortgage, Art, 134 does not 
apply.] 

(Lord ATEIN. —Under Arf. 134 the trans- 
fer has not to be by” the mortgagee 

. e °, ii 
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qua mortgagee but while he is a mort- 
gagee. | . f ior 

[Logn Oagson.— Possession must be derived 
from the mortgage, and at the same 
time it must not be a mere transfer of the 
mortgage. | i 

If the mortgagee has a power of sale 
and sells under tbat power, the purchaser 
does not need the protection of Art. 134. 
The article would apply when the mort- 
gageo purported to sell under such power, 
but had, in fact, no such power to sell. 

The common case to which Art. 134 
applies is, where the mortgagee makes tke 
transfer, believing he has a better title 
(than as mortgagee) to convey the pro- 
perty. The article applies only to pro- 
perty which is the subject of mortgage, 
and to a case where the property has 
been mortgaged and when the mortgagee 
who has made the transfer is the mortgagee 
of the property.” 

Possession is not referred toin Art. 134, 
Refers to Ramchandra Veethal v. Sheikh 
Mohidin (5) and Hussaini Khanam v. 
Husain Khan (6) reversed on*a different 
point in Bakhtawar Begam v. Hussaini 
Khanam (8). 

Lorp Satvesey.—The Privy Council de- 
cided the case on another point. I should 
like to know if the view taken in Hussaini 
Khanam v. Hussain Khan (6) received the 
confirmation of their Lordships when it 
came up before the Board 

[Loup AtK\N.—The Board did not con- 
sider the question discussed in Hussaini” 
Khanam v. Hussain Khan (6) ] 

Article 134 does not require possession, 
The decision in Hussaini Khanam v. Hus- 
sain Khan (6) really shows that possession 
under Art. 134 isnot strictly necessary. 

[Losp BaLvEsEN.— Art. 134 is really an ex- 
ception to Art. 148]. 

Article 140 applies only toa case of suc- 
cessive interests by way of particular 
estate and to remainders and reversions. 

As to the right to redeem, see s. 60, et seq, 
of the Transfer of Property Act. 

Article 141 of the Limitation Act deals 
separately with a Hindu widow, and that 
shows that she does not come in under Art. 
140. 

Section 9lof the Transftr of Property 
Act points out who may sue for redemp- 
tion. : 


e . 
[Lorn Carson refers to s. 92 of the 


(8) 23 Ind. Oas. 355; 41 I. A 84; 36 A. 195; 180. 
W. N. 586; 26 M. L. J. 474; 12 A. L. J. 473; 190 L. 


eJ. 471; (1914) M. W. N. 411a 15 M. L. T. 389; 16 Bom. 
L. R. 344; 1 L. W. 813 (P. O.). 
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Act as to a decree jn à suit for redemp- 
tion]. " 

TM ATKIN refers to Ram Chandar v. 
ES d nti cs 92 of the Transfer of 
Property Act is now replaced by the Civil 
Precedure Code, 1908, O. XXXIV]. 

Mayne’s Hindu Law, Ohap. 
638, cited as to reversionary rights. 

The judgment in Ram Chandar v. Kallu 
(9) only decides that a person who has got 
no interest in the mortgaged property has 
no right to redeem. Ins. 91, Transfer of 
Psoperty Act, the expression ‘mortgaged 
property” is used in the same sense as the 
word “property” is used in Art. 134, Limita- 
tion Act, . 

Sticcessive independent interests are refer- 
red to in Art. 140. That article on the face 
of it cannot apply to the present case. 
There is hereoneright and one right only 
but no new right, and, therefore, Art. 140 
has nothing to operate upon, Under Art. 
140 each successor has a right of his own 
and consequently the article gives a new 
period to him when his right accrues. 
Article 140 has no effect on the running of 
time under Art. 148, 

Article 143 confers a benefit on a transferee 
from the mortgagee. It is supplementary 

. 148. . 
- i Dube follows: Refers to Amrit Nara- 
yan Singh v. Gaya Singh (10) as to the in- 
terest of a Hindureversioner. | 

Refersto s. 5 of the Limitation Act of 

e 1859. 

[Loen ATkiN.—But a purchaser who took 
merely an: assignment of the mortgage in 
terms, would not be protected by that 
[section]. 

As to the interpretation of the word 
"purchaser" in the Limitation Act, 1877, 
Art. 134, refers to Abhiram Goswami v. 
Shyama Charan Nandi (11) and Iswar 
Shyam Chand Jiu v. Ram Kanat Ghose 
(12) and to the proceedings on review re- 
ported in 14 O. W. N 244 (Journal portion), 
The word “purchased” in Art. 134 is now 


20, para, 


(3) 30 A. 497; A. W. N. (1908) 225; 5 A. L. J. 631. 
(10) 44 Ind. Oas. 408; 45 O, 590; 451. A, 35, 23 M. 
L. T. 142; 22 O. W. N. 409; 27 O. L. J.996; 34 M. L. 


e J.208; 4 P.L. We 221; I6 A. L. J. 205; Oh” M. W. 
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N. 306; 7L W.581: 20 Bom L, R. 546 (P. O. 

(11) 4 Ind*Oas. 449; 861. A, 148; 36 O. 1003; 100, 
L 4.2 46 A. L. J. %7; 11 Bom. L. R, 1234, 19 M. L. 
J. 530; 14 C. W. N. 1 (P. O.). 

(12) 10 Ind. Cas. 683; 38 O. 536; 38I. A,76; 150. 
W. N. 417; 9 M. L, T. 448; 8 A. L. J. 523: 13 Bom, L 
R. 421; 14 O, L. J. 238; (1911) 2 M, W. N. 281; 21 M. 
L. J. 1145 (B.O). Á 


changed into “transferred” in the Lirgifa- 
tion Act of 1908. A 
Mr. K. Browne replies: Our contention i8 
that Art. 140 applies. If the appellhnt- 
relies on Art. 134, we submit that Art. 140, 
which is a special article, govers the 
“case, 
[Lord Arxin.—Article 134 would apply 
when themortgagee purported to grant some 
right higher than he had under the mort- 


age]. 
s Article 148 applies equally toa transferee 
as to the original mortgagee. The trans- 
feres is put in the position of an assignee 
of the mortgagee. 

[Loep SALVESEN. —If a mortgagee sells as 
if he were absoluteowner tken the mortgagor 
loses his right unless he comes in within 
12 years. Article 134 would apply to this 
class of cases]. 

[Lonp;OaznsoN: If you have only an assig 
ment from the mortgagee, Art. 134 does 
operate, it is only when you get a 
interest from the mortgagee, and you 
it bona fide, that Art. 134 may come in] ` 

We submit that Arts. 134 and 140, dealy 


ay 


ing as they do with suit for possession, —- 


should be read together. 
JUDGMENT. 


Lord Atkin.—This is an appeal from 
the High Court at Allahabad in a suit 
brought by Mrs, Alice Georgina Skinner 
against the respondent for the redemption 
of five villages specified in the plaint. 
The question that has to be determined 
by this Board is whether the defendant is 
protected by Art. 134 of the Limitation 
Act of 1908, The suit involves the dis- 
Positions of the property of the plaintiff's 
family which have been the “subject of 
litigation in India on previous occasions. 
For the present purpose it is necessary to 
state the material facts in order of date. 
In September, 1863, Thomas Skinner, the 
plaintiff's father, mortgaged the villages ‘in 
suit together with other property to Seth 
Lakshmi Ohang and Seth Gobind Das for 
the sum of Rs. 50,000. It was a simple 
mortgage, with a ‘covenant to pay the 
principal on the 31st December, 1863, and 
to put the mortgagees in possession if 
there was default in payment of principal 
and interest. The principal was not duly 
paid; but it does not appear that the 
mprtgagees took possession at any rate 
during the  mórtgagor's lifetime, In 
October, 1864, Thomas Skinner made a Will 
by which in the-eyents that happened he left 
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saccéssive life-ihterest to three of his'sons 
With ultimate remainder to his daughter, the 
plaintiff. Hach interest was contingent on 
ihe holder of the prior estate dying 
without male issue; but the three sons who 
were successively life-tenants did die 
without lawful issue. In November, 1864, 
Thomas Skinner died, and his eldest son 
Thomas Browne Skinner, became tenant 
for life. In fact, however, Thomas Browne 
Skinner assumed an absolute interest in 
the property; it was not until the Will of 


his father received interpretation from this . 


Board in 1913 in a suit brought by the 
second son that the limited interests were 
judicially ascertained. Acting as absolute 
owner in November, 1867, Thomas Browne 
Skinner mortgaged the property which 
was the subject of the original mortgage of 
1863 to Seth Gobind Das for the sum of 
Rs. 50,000, which was expressed to include 
Rs, 43,294 due on the original mortgage. 
Lhe principal sum and interest’ was to he 
paid in eight years. The name of Seth 
Gobind Das was to be entered in the 
revenue papers as mortgagee and that of 
Thomas Browne Skinner as proprietor; the 
mortgagor was to continue to collect the 
rente under the supervision of agents of 
the mortgageeand the proceeds less agreed 
deduetions were to be applied to reducing 
the amount due. In 1872, money-decrees 
were obtained against Thomas Browne 
Skinner and hia equity of redemption in the 
villages in suit was sold in execution and 
brought by Seth Lakshmi Das who, there- 
fore, entered into possession of them on 
the footing of being absolute owner. It 
will be observed that the above transac- 
tions took place in the names of Lachman 
Ohand.and Gobind Das, Gobind Das, and 
Lachman Das, respectively, but it has been 
assumed throughout, no doubt accurately, 
that the parties duly represented the 
original mortgagees of the mortgage of 
. September, 1863. On the 26th December, 
1898, Lachman Das purporting to be 
absolute owner, mortgaged with possession 
the five villages with mùch other proprety 
to the Nawab of Rampu? for Rs, 15,00,000 
“with all the proprietary and zemindari 
rights". On the 24th September, 1903, 
the Collector of Muttra, acting as guardian 
of the infant sons of Lachman Das, sold the 
whole of the mortgaged property together 
with jewellery, which had been the subject 
ofa previous mortgage, to the Nawab of 
Rampur in satisfaction of all claims under 
ihe mortgages. "The cdhveyance transfers 
all the estate right, title and interest of 
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the wards in the preperty which included, 
of, course,the five suit villages. Qn the 
llth April, 1904, the Nawab of Rampur sold 
the five villages to the respondent, Naunihal 
Singh, for Rs. 1,77,000, The purchaser had 
the pradence to take what appears to bea. 
warranty of title, for which he may ultimate- 
ly have occasion to be grateful. Meantime, 
in 1900, Thomas Browne Skinner died. 
He was succeeded by hia brother, Richard 
Ross Skinner, who, in 1906, commenced 
a suit against the present respondent, 
amongst others, to recover posses- 
sion of the suit villages and ether 
property. In this suit it was decided by 
this Board reversing the decision of the 
High Oourt that under the Will of Thomas 
Skinner, his son, Thomas Browne Skinner, 
took only a life-interest, and, therefore, re- 
Bpondent's predecessors. in-title could not 
have acquired through him an absolute 
interest. Thay held, however, that though 
Lachman Das did not acquire an absolute 
interest from Thomas Browne he yet, not- 
withstanding the terms of the mortgage of 
1867, must be held to be sttll entitled to 
his rights under the mortgage of 1863 
created by Thomas Skinner. These rights, 
it was held, passed to the subsequent pur» 
chasers, and, therefore, the plaintiff Richard 
Ross Skinner was not entitled to recover 
possession of the property except on con- 
dition that he redeemed the mortgage se- 
curity. The suit was remitted forthis con- 
dition to be performed, but in 1913 Rich- 
ard, the plaintiff, died andthe suit abated. 
He was succeeded by his brother George 
who, in 1917, filed a suit for redemption 
against the present respondent and others 
in respect of the five suit villages and other 
property. However, in 1919, George died 
and his suit abated. He was succeeded 


"by his sister Alice, who brought her suit 


for redemption against the present respond- 
ent and others for recovery of possession 
and redemption of the suit villages and 
other property In therourse of the proceed-* 
the plaintiff, 
died, but asshe had acquired an absolute 
interest this suit*was not abated, and is 
continued by James Skinner, her executor, 
the present appellant. By their written 
statement the defendants disputed the 
plaintiff's title and claimed to have been ` 
in adverse possession by themselves or 
their predecessors since 1872. The learned 
Subordinate Judge foundin favour of the 
plaintiff'e title as to which there is now no 
dispute, He held that the defendants 
coulfl not avail therhselves of düverse pos- 
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session both because the tfme for redemp- 
tion was by Art. 148 of the Limitation Act, 
60 years which had not expired, and be- 
cause in any case, by Art. 140, the plaintiff's 
right to sue did not arise until 1919, when 
after the death of the tenants for life she, 
by virtue of the remainder to her, became 
entitled to possession. The Iearned Judge, 
therefore, decided in favour of the plaintiff 
and made a preliminary order on the 23rd 
February, 1922, that the defendants should 
within & month deliver accounts of the 
income received from the villages during 
their possession in order that he might 
arrite at a fixed sum. This order not 
being appealed, on the 20th January, 1923, 
the learned Judge made a preliminary 
decres for redemption in which he fixed 
the sum due to the defendants on account 
of principal, interest and costa to be 
Rs, 1,09,641, and decreed that if the plaintiff 
paid that sum into Court before the 3rd 
July, 1923, the defendants should re-trans- 
ferthe property to her and that on default 
by the plaintiff the property should be sold. 
From this decree an appeal was brought 
and by permission of the High Court a fur- 
ther appeal was entered from the order of 
the 23rd February, 1922. On the hearings 
*;efore the High Court the defendants for 
the first time raised the defence that they 
were entitled to succeed by reason of the pro- 
visions of Art. 134, which fixed the period 
of limitation for a suit, ^to recover posses- 
sion of immoveable property conveyed or 
bequeathed in trust or morigaged and 
afterwards transferred by the trustee or 
mortgagee for a valuable considera- 
tion" at 12 years from the date of 
the transfer. No evidence had been given 
in the Court below to support the plea, 
Such evidence must include all the docu- 


ments of morigage and sale which have - 


been set out above, and which had not been 
proved or printed. The learned Judges, 
however, came to the conclusion that as 
there could be no doubt as to the material 
facts and asthe necessary documents had 
been printed before in the case decided 
by the Privy Oouncil in 1913 they should 
allow the point to be argued. Their Lord- 
ships cannot approve of this decision, 
which appears to have been made against 
the protesta of the then respondents. It 
appears to their Lordships to be highly 
irregular for any Cdurt either to assume 
without the admission of all parties that 
material facts are not in dispute or to pro- 
ceed to draw inferences from those facts 
where no evidence of them has been placed 


x e 
JAMES RICHARD RENNEL SKINNER v, NAUNINAL SINGH, 417 1, O. 1929 | 


before the Court. THe pogition is not ing-* 


proved where the matter is mooted for-the . 


first time in an Appellate Court on a’ point 
not taken. before the trial Judge, Their 
Lordships would have felt a difficulty in 
permitiing the respondent to rely upon 
this ground before them were it not that 
before the Board the appellant consented 
to the question being raised on the mate- 
rials placed before the High Oourt. With 
this expression of opinion upon the proce- 
dure' below their Lordships, therefore, pro- 
ceed to determine the appeal. When the 


` facts and documents are examined it ap- 


pears that the defence founded on Art. 134 
cannot be supported. The transfer of 
property mortgaged contemplated by Art. 134 
is admittedly something other than an ex- 
presa transfer of the criginal mortgage. 
The article contemplates a transfer by a 
mortgages purporting to transfer a larger 
interest than that given by the mortgage 
or at any rate an interest unencumbere 

by a mortgage. Such an interest purport- 
ed to be transferred by Lachman Dass’ mort- 
gage to the Nawab of Rampur in 1898 
where the mortgagor purported to mort- 
gage as absolute owner; and also purported 
to be trausferred by the sale in September, 
1903, under which the respondent claims 
his absolute title. Their Lordships have 
little doubt that had Thomas Browne Skin- 
ner had the absolute title to theeequity of 
redemption at the time when Lachman Dass 
purported to transfer the absolute title to 
the Nawab the case would have been 
brought within s. 134. The appellant 
sought to put a limited construction on the 
article by contending that it only applied 
where the transfer took place while the 
mortgagee was mortgagee, orat any rate 
transferred possession which he bad ob- 
tained as mortgagee, It did not apply, 
they said, where, as here, the mortgagee 
bad apparently ceased to be mortgagee by 
getting in the equity of redemption, and 
had obtained possession net under the 
mortgage but under the purchase of the 
equity in 1872. Taeir Lordships see no 
reason for accepting this view. It appears 
to them to be immaterial that the mort- 
gagee should have thought he was absolute 
owner if in fact he was mortgagee; and 
immaterial whether hé got possession be- 
fore, under or after the mortgage if, in fac} 
he purported to transfer the property to 
the traneferee. But ig the present case the 
transfer which is ex concessis ineffective to 
give the absolute title was made during the 
existence of the partieular estate vested in 
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Thomas Browne Skinner, and in such a 
‘case the provisions of Art, 140 apply. It was, 
indeed, faintly contended by the appellant 
*that the plaintiff claiming only an equity of 
redemption did not come within the meaning 
of n remainderman. It appears to their 
Lordships that so to hold would be to do 
violence to the language and reasoning of 
this Board in Richard Foss Skinner v. 
Naunihal Singh (1) and would be inconsist- 
ent with the ordinary meaning of the term. 
Whether Thomas Skinner settled the estate 
subject te the incumbrance or whether he 
settled the equity in either case he created 
a contingent remainder which vested in the 
plaintiff in possession in 1919 on the death 
of the last of her brothers without issue. 
So far, therefore, as the defendant relies 
upon the enjoyment of the absolute title 
for 10* years from the transfers from Lach- 
aan Dass and his successors in 1898 and 
3 he is defeated by the provisions of 
B. 140. It is unnecessary to add that if the 
transfer ultra the mortgage interest had 
taken place in the lifetime of Thomas 
Bkinner, the settlor, so that time had be- 
gun to run in hie life time, Art. 140 would 
not have availed the plaintiff, This is in 
accordance with s. 9 of the Limitation Act 
which itself follows the provisions of the 
English Law. As it is, however, the defend- 
ant is defeated in his enjoyment of the 
absolute title by the provisions of Art, 140. 
He then has to fall back upon the transfer 
to him of the mortgage interest of Lach- 
man Dass in the original mortgage of 1863 
which, according to the decision of the 
Privy Council ih 1918, was quoad tan- 
tum transferred to him in the folds of the 
larger title which he thought he was get- 
ting, But if he has to rely upon a mort- 
gage title then he must take it subject to 
.the obligation of all mosigage titles, viz., 
the obligation to be redeemed, It is con- 
ceded and is plain that Art. 134 does not 
protect the transferee of a mortgage by 
express transfer, and it appears to their 
Lordships idle to suppose: that it protects 
a person who has taken ® transfer only of 
a mortgage, but has takef it without his 
knowledge mistakingly supposing that he 
was getting something better in circum- 
stances like the present, where he cannot 
maintain his superior title by reliance on 
any period of limitation. Resting as he 
does on the interest of mortgagee he is 
liable to be redeemed. * The period ofre- 
demption began, it is true, in the lifetime of 


Thomas Skinner, dnd Art? 140 has no appli- | 


""*]Ü Years seems to be clerical error.—| E. 
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cation but the statutory period runs: for 
60 years and had not expired when the plaint- 
if” filed the present suit. Their Lordbhips, 
therefore, are of opinion that this appeal 
should be allowed with costs here and 
below and the order of the Subordinate 
Judge restored, and that the case should 
be remitted to the High Oourt to make 
such additions to the decree as may seem" 
just to the plaintiff in view of the fact that 
possession has been withheld from him and 
his testarix since the date fixed in the 
The right to posses- 
sion will be governed by the preliminary 
decree with which, as their Lordships are 
informed, the plaintiff has complied. 
Their Lordships will humbly advise His 
Majesty accordingly. 

K. J. R. Appeal allowed. 

Solicitors for the Appellant:—Messrs, 
Chapman, Walker and Shephard. 

Solicitors for the Respondent: —Messrs, 
Douglas, Grant and Dold.. 


PRIVY COUNCIL. 

APPRAL FROM THE Rangoon Hires Oovurt, 
April 23, 1929. 
Present:—Lord Oarson, Lord Salvesen 
and Sir George Lowndes. 

MA MYA AND ANoTSRR—DasFanDANTs 
APPELLANTS 
versus 
MA ME KYIN AND ANOTBER— PLAINTIFFS 
— RESPONDENTS. 

Burmese Buddhist Law—Inheritance—Devolution 
of property of owner leaving widow and son—Joint 
acquisition—Presumption of joint interest—Joint pro- 
missory notes—Surt for partition—Mode of effecting 
diviston—Appoiniment of Recewer. 

Under the Burmese Buddhist Law, when the 
owner dies leaving him surviving a widow and a 
son, the whole of his property, immoveable and 
moveable, devolves upon his widow to the exclusion 


of his son who takes no share in it during his mother's ° 


lifetime. — [p. 30, col.1.] 

A Burmese Buddhist died leaving & widow D, a 
son L, and a nephew.of the widow, H, who had 
been brought up by the widow with great affection. 
The business of the deceased was carried on after 
his death by L and H. Properties were acquired 
in their joint names and some pi6emissory notes were. 
also obtained in their joint names. Disputes arose 
between the widows of L and H ag to the ownership 
of sueh properties: e. . 

Held, (+) thas under the circumstances L and H 
must be held to have a joint injerest in the proper- 
ties standing in their joint names, though H had 
of o de no Leeper the pee or business 
of the deceased and therg was no formgl gift by L, 
to H; [p.32, col, 1.] $ 4 
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(Gi) that the right method of working out the 


rights of the parties on the promissory noten was by 
the apPointnfent of a Receiver to e the monies 


‘due on the notes and to pay over to the ties their 
respective shares of the recoveries. [b. 32, col. 2.] 

Appeal from a decree of the High Court, 
Rangoon, (Ohari and Heald, JJ.), dated the 
90th June, 1925, modifying that of the 
.Distriet Court, Myaungmya. 

Messrs. De Gruyther, K. C.,and Pennel, 
for the Appellants. 
JUDGMENT. 

Sir George Lowndes.—OneU Tun, 
a Burman, residing at Theyetkon in the 
District of Myaungmya died a number of 
years ago leaving himsurviving his widow 
Daw Hmo and one son Lu Pe, Their Lord- 
ships were told that under the Buddhist 
Law by which the parties are governed, 
the whole of U Tun's property which con- 
sistedof a house some paddy land, and jewel- 
lery and apparently a substantial sum in 
cash devolved upon his widow, his son 
Lu Pe taking no share in it during his 
mother’s lifetime. U Tun and his wife had 
brought upa nephew of Daw Hmo's, by 
name Hmat, whose parents had died in his 
infancy and it is admitted that he was 
always on terms of great affection with 
‘both Daw Hmo and Lu Pe and was treat- 
ed during the whole of his life as a 
member of their family. Lu Pe was some 
years older than Hmat and it appears that 
after U Tun's death Lu Pe carried on the 
family money-lending business and acquired 
paddy lands and other immovable properties 
the deeds of mostof which were taken in 
his name. Hehad so far as the record 
discloses no independent means of his 
own and it seems probable that the source 
of his acquisitions was in reality what had 
devolved upon his mother on U Tuu's 
death. When Hmat attained years of 
discretion he was initiated into the family 
business and eventually came to take a 
considerable part in it. Between the 
years 1917 and 1922 five purchases of 
* paddy land andone of a house and bul- 
faks were made in the joint names of 
Lu Pe and Hmat and during various 
periods beginning &app&rently in 1911 his 
name appeared as one of the lenders on 
promissory netes taken in the ordinary 
‘course of the *money-lending business. 
Hmat diedein May, 1923, leaving him 
surviving a widow Me Kyin anda minor 
son by a previous wife who are the respond- 
ents in this appeal. Lu Pe died a month 
or two later leaving a widow Ma Mya 
and a mingr daughter who are the present 
appellants. * : 
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The harmony which has prevailed for 
so many years in the family seems to have ; 
been disturbed very soon after thé death 
of Lu Pe. First there were disputes. 
between Lu Pe's widow Ma Mya and her 
mother-in-law Daw  Hmo, which were 
eventually settled by an agreement the 
terms of which are not material to this 
appeal. Then Hmat's widow Me Kyin set 
up aclaim that her husband had been 
adopted bye Daw Hmo and her husband, 
and filed asuit to have this established. 
It is sufficient to say, however, that thie 
suit was dismissed and the only possibly 
material fact connected with it is that 
Daw Hmo gave evidence in the, suit and 
denied that any part of the family pro- 
perty which at Lu Pe’s death was consi- 
derable belonged to her. On the failure 
of the adoption suit Me Kyin instituted 
the suit eutof which this appeal arises 


inthe Oourt of the District Judge gad 


Myaungmya, By her plaint sheclai 
that the whole of the family property 
was the joint acquisition of Daw Hmo, Lu 
Peand Amat but inasmuch as Daw Hmo 
had disclaimed all interest in it that she 
and the minor plaintiff were entitled to one- 
half of the estate, Daw Hmo and Lu Pe's 
widow putinajoint written statement of 
defence denying the claim and asserting 
that Lu Pewas thesoleowner subject to the 
rights of Daw Hmo“who being the mother 
hasright and interest over (tha property) 
according to the Buddhist Law." Ma Mya 
contested the suit but Daw Hmo seems 
to have taken no further part in the 
litigation and owing to her age and infir- 
mities she was not examined asa witness, 
The main issue in the case was formulated 
by the District Judge after hearing the 
parties ina wide form:—‘‘Whether Maung 
Hmat at the time. of his death had any 
interest in the suit properties and if to 
what eftent?" 

The materials upon which the District 
Judge was called to determine this 
issue were voluminous but jndecisive. A 
mass of purchage-@eeds, leases; and mort- 
gages were recérded of which the pur- 
chase-deeds in respect of the six properties 
above referred to were in the joint names 
of Lu Peand Hmat, all the rest (a great 
majority) being apparently in the name of 
Lu Pe alone. Astothe six deeds Ma Mya, 
Lu Pe's widow who was the principal wit- 
nes# for the defencasaid that in her view 
Lu Pe wanted to give Hmat some interest 
in these properties for his services, 
“but that as Hmatewas “fond of pleasure” 
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Lu * Pe «did 
entirely: in his name. The Subordinate 
Judge accépted this view, calling in aid 
of ehis decision the provisions of s. 45 
of the Transfer of Property Act, 1889. 
He accordingly held that Hmat's widow 
and child were entitled to a half share 
of these six properties. He also included 
with one of the properties & thousand 
baskets ef paddy, apparently as represent- 
ing a year’s produce of the lands Apart 
from these properties he disallowed the 
plaintiffs’ claim. He thought that the 
case of joint acquisition in respect of 
the other properties, including the 
outstanding agsets ofthe money-lending 
business, had not been established. 

In the High Oourt at Rangoon to which 
the plaintiffs appealed, the contest turned 

stly on so much of these assets as 
Smd of promissory notes on which 


Deep: name appeared as one of the lenders. 


ming at all events specific periods 
between 1909 and 1923 counter-foil books 
of promissory notes were used in the 
business in which the name of Hmat was 
printed as one of the lenders. Lu Pe's 
mame always appeared jointly in these 
books with Hmat's, and at different times 
the names of Lu Pe's wife and daughters 
also appeared on them. After Hmat's 
death his name continued to be used 
fer some little fime as a lender, probably 
in the case of renewals of previous loans 
to which he had been a party, as in one 
easeit wasstruckout,and similarly after Lu 
Pe's death his name continued to be used. 
Eventually new promissory notes were 
substituted in the names of Daw Hmo 
and Ma Mya, With reference to the 
appearance of  Hmat's name on the 
promissory notes, Ma Mya said that it 
was merely inserted to give him “status,” 
but she asserted that the money was all 
Lu Pe's No other explanation was 
suggested; noaccount books were produced 
showing how each particular transaction 
was debited or. credited, and their 
Lordships were tóld that bé@oks are not 
ordinarily kept in this class ®f business 
in Burma. There were, however, a number 
of memoranda in Hmat's handwriting 
showing settlements of account. These 
were exhibited in the trial Court but 
have not been printed in the record. 
Their Lordships cannot help thinking that 
they might have thrown some light upon 
the transactions. The witnesses who were 
called spoke of the loans Being made 
by both Lu Pe and Hmat, amd said that 
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one never acted without’ the other. There 
was no proof that* Hmat was paid fer 
his services. He merely lived with the 
family in a  deparate house provided 
by the family, and was Supported by 
jt 


On this state of facts the Judges of 


the High Oourt came to the conclusion . 


that the only explanation of the promis- 
sory notes being taken in this form was 
that Hmat was intended to have a definite 
interest in them. In all the outstanding 
notes on which Hmat's name appeared, 


that of Ma Mya also appeared along with * 


the name of Lu Pe, and the learned 
Judges held that the reasonable inference 
was that each of them was interested ta 
the extent of one-third. With regard to 
the paddy lands held under the joint title, 
they did not disturb the finding of the 
District Judge, the defendants’ cross-objec- 
tions on this point having been held to 
be out oftime. The defendants have now 
appealed to His Majesty in Gouncil, and 
their Lordships are invited to hold upon 
these facts that the plaintiffs" had no 
interest in the property and that the 
suit should have been dismissed. It ia 
unfortunate that the plaintiffa (respondents) 
are not represented before their Lordships. 
It is also unfortunate that the appellants 
in their desire to reduce the bulk of 
the record have printed practically 
none of the large number of material 
documents which were before the Courts 
in Burma. None of the sale.deeds are 
printed, whether in the joint names of 
Lu Pe and Hmat or of Lu Pe alone: none 
of the memoranda of accounts: none of 
the counter-foil books or counter-foils of 
the promissory notes are reproduced; a 
power-of-attorney which is said to have 
been given by Lu Pe to Hmat in 1918, 
and which might be an important document 
is also omitted. All this material is 
represented merely by an index which 
indeed briefly describes the nature of the 
documents, but isof no real assistance. 

The arguments addressed to their 
Lordships were naturally based on the 
absence of proof of the possession by Hmat 
of any independent means by which he could 
have joined in the purchase of immoveable 
property or have made loans to cusfomers. 
All the monetary resources are said to 
have been Lu Pe's. How what was 

*apparently > Daw Hmo's property at her 
husband's death passed to Lu Pe has not 
been explained. In fact, Mr. Pennejl the 


junfor Counsel for the &ppellants asked 
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their Lordships to héld that the whole 
property was really Daw Hmos, Lu Pe 
heving’ only acted hs her agent and 
manager. Ifthere was no partition between 
the mother and son, he asserted that the 
whole of the acquisitions would be the 
property of the mother. Mr, De Gruyther, 
took the opposite view; that everything 
. was Lu Pe's, and indeed seeing that the 
appellants were Lu Pes widow and 
daughter and that Daw Hmo though a 
party to the litigation apparently made 
no claim to the property, it was almost 
essential to the appellants’ case to assert 
Lu Pe'’s ownership. One striking fact 
that seems to negative the assertion by 
the plaintiffs of joint acquisition in 
fespect of the whole property is that 
when money was borrowed for the business 
it was taken in the names of Lu Pe and 
his wife, Hmat being no party to any 
such transaction. Several Chetties from 
. whom Lu Pe had been in the habit of 
borrowing were called for the defence, 
and it was clearly established that Hmat 
was never a party responsible for any 
loan by them. The High Court, however, 
point out that there is no proof that any 
of the joint transactions, whether by way 
of purchase of paddy lands or loans on 
promissory notes, were founded on these 
advances, and it may well be that the 
monies borrowed from the Chetties would 
be employed in the independent dealings 
of Lu Pe which were admittedly of 
considerable extent. 

Their Lordships also feel that much 
weight must be attached to the position 
of Hmat inthe family. He was evidently 
treated by Daw Hmo as a foster son, 
and by Lu Pe as a foster brother. He 
was educated, married and maintained at 
the family expense and took a prominent 
part in the family business and acquisitions; 
and under these circumstances, especially 
if the foundation of the family fortunes 
was really the sole property of Daw Hmo, 
it appears not unnatural to their Lord- 
ships that when specific pieces of pro- 
perty are found to be in the joint names 
of the two,or, inthe case of particular 
advances, the names of both appear as 
lenders, the intention should have been 
to express a joint interest and a joint 
tight. It is objected that this necessarily 
implies a giff by Lu Pe to Hmat, and 
that no gift is either alleged or proved. , 
Their Lordships think that this, though 
perhaps technically correct if they were 
patisfid that the nucleus was the independ- 
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ent property of .Lu Pe,.is hardly gon- 
vincing having regard to the known-facts. 
They think it not improbable that by 
mutual understanding a portion of the 
family acquisitions was without any 
particular formality treated as joint and 
go entered in the only documents in 
existence by which any title could be shown. 
Their Lordships have little doubt that this 
was the definite intention in the case of 
the particular paddy lands and_ other 
immovesble property purchased in 
the names of the two, and though 
the question of the promissory notes is 
more involved, their Lordships are not 
satisfied that the finding of the High 
Court, based ag it was “ou documents 
which have not been made available to the 
Board, is wrong. 


Under the circumstances, therefore, their 
Lordships find themselves unable to dissent 
from the main conclusions of the j 
Court. Objection, however, has been taken,” 
and their Lordships think rightly, to the 
way in which the learned Judges have 
dealt in their decree with the assumed 
proceeds of the promissory notes in which 
they held Me Kyin and her step-son to 
be interested. Their Lordships think that 
the right method of working out the 
decree in such a case i8 by the appointment 
in India of a Receiver to realise the 
monies due on the noted and to pay 
over to the respondents the third share 
of the recoveries to which they have been 
held entitled. g 


Their Lordships will accordingly humbly: 
advise His Majesty that the decree of the 
High Oourt should be varied to this extent 
but should otherwise be affirmed. 

K J.R. Decree varied. 

Solicitors for the Appellants.—Mr, J. E, 
Laybert. 
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M PATNA HIGH COURT. 
. Frest Apprat Nos. 173, 174,201 anp 209 
e or 1927, 
January 30, 1929. 
Present :—Mr. Justice Das and 
Mr. Justice Adami. 
Musammat PAN KUER AND CTHERS , 
— APPELLANTS 


z VETEUS 
RAM NARAIN OHOWDHURY AND oTHRBS 
— RESPONDENTS, 

Hindu Law—Reunion—Mitaksharaschool—Reunion 
restricted to fathers, brothers and paternal uncles— 
Evidence of reunion—Partition—Agreement that 
property of co-parcener dying without male issue 
shall revert to other divided co-parceners, validity of 
-—Rule against perpetuities. 

Reunion among co-parceners, though provided for 
by the text books, is of very rare occurrence; and 
to establish it, it is necessary to show not only that 
the parties, already divided, lived or traded together 
but that they did so with the intention of thereby 
altering their status and of forming a joint estate 
with all its usual incidents. [p. 35, col. 1] 

Under the Mitakshara School of Hindu Law re- 

on can take place only with a father, a brother 
ora paternal uncle. [p 35, col. 2] 

Basanta Kumar Singha v. Jogendra Nath Singha 
(1), referred to. 

construing a covenant from the point of view 
of the doctrine of perpetuities or testing it on the 
ground of remoteness regard must be had to all 
possible contingencies and not to actual events 
only; Lp. 36, col. 2.] 

and B two brothers, and C their uncle agreed to 
divide their properties and in the deed of partition 
it was provided that if any of these three should die 
without male issue his properties shall devolve on 
such of the t&ree persons whose heirs were then living 
and it was further stipulated that the eement 
would be binding on the heirs of A, B and C: 

Held, (i) that the agreement, though binding on A 
B and C, was not binding on their heirs; ibid. 
(i+) that if it be construed as binding on the heirs, 
the agreement would be entirely void as being in 
contravention of the rule against perpetuities and 
would not bind even the parties thereto. [ibid.| 


Appeal against a decision of the Subordi- 
nate Judge, Patna, dated the 26th February 
1927. : 

Messra. P. K. Sen, S. M. Mullick, Ganga- 
dhar Das, A. Sen, 8. N. Roy, Hiralal Das 
Gupta, Sarjoo Prasad, Bisheswar Dayal and 


' Singheshwar Prasad, for the Appellants. 


Messrs. I. P. E. Pugh, N.C. Sinha, Sonalal 
Bose, Shiveshwar Dayal, R. C. Bhaduri, 
Sambhu Barmeshwar Prasad, Nitai Chandra 
Ghosh, Chaudhury Mathura Prasad, 
Harnandan Sahay Sinha, H, L Nandkeolyar, 
and Kameshwar Dayal, for the Respondents, 


JUDGMENT. 
Das,‘d.—In this suit the plaintiffs claim 
to recover the properties set out in schedule 
D of the plaint. These properties undoubt- 
edly at one time belonged to Ram Keshwar 
Prasad Ohoudhry, who died on the27th July 
' 8 


J e. . 
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1917 withoutleaying any issué, but leaving 
& Will hy which he devised those properties 
to Musammat Pan Kuer, defendant. No. 1, 
and the appellant in this Court, for life, 
with remainder to his sister Musammat 
Hem Kuer, defendant No. 4, absolutely. 
Musammat Pan Kuer in due course applied 
for grant of Letters of Administration with 
the Will annexed. That application was 
opposed by various persons including thè 
present plaintiff, Ram Narain Ohowdhury. In 
those proceedings Ram Narain Chowdhury 
not only alleged that the Will wasa 
forgery but put forward his title to the 
disputed properties on the ground ethat 
prior to his death, Ram Keshwar Ohowdhury 
had re-united with him. The question of title 
for obvious reasons could not be invegtigat- 
ed by the Court of Probate ; but the learned 
Distriet Judge found in favour of the Will 
and granted Letters of Administration with 
the Will annexed to Musammat Pan Kuer. 
The suit out of which this appeal arises 
was instituted on the sth November 1924. 
The plaintiff claim title on two grounds; 
first, on the ground that underan ekrar- 
nama safainama  executed*by his father 
Shanker Chowdhury, Ham  Keshwar's 
father Lachman and Musammat Pan Kuer's 
husband Lal Narain Ohowdhury, he ig 
entitled to the properties of Ram Keshwar 
ashe has died without leaving any male 
issue, and secondly, on the ground that 
on the 19th June 1917, Ram Keshwar 
re-united with him and was incompetent to 
execute a Will which is the foundation of 
the claim of Musammat Pan Kuer. Phe 
learned Subordinate Judge has found 
re-union established on the evidence in the 
case; but having -regard to the authorities 
which were binding on him, he held that 
it had no operation in law. But he gave 
the plaintiff all the reliefs which he 
claimed in the suit on the basis of the 
ekrarnama safainama to which I have: 
already referred. 

The material facts are these. One 
Gayanandan Chowdhury had six sons, Dubrk 
Ohowdhury, Thakur Ohand, Bidhi Uhand, 
Bodhi Ohowdhury, Lila Ohand Ohowdhury: 
and Fateh Ohand Ohowdhury. Bodhi 
Obowdhury appears to have separated from 
the family before all material dates; and 
Thakur Ohowdhury appears to have died 
intestate and without issue. It is the 
plaintiff's case thatesometime in, 1886 
partition proceedings started between 
Dubri Chowdhury and Bidhi Chand on the 
one hand and Lila Ohand Ohowdhury 
and Fateh Ohand Chbowdhury,on the other 
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The plaintiff alleges that the partition was 
completed sometime in 1887 and as a result 
of thoge proceedings, an Sannas share of 
the joint family properties was allotted to 
Dubri and Bidhi to be held by them jointly 
and another 8 annas share waa allotted to 
Lila and Fateh. We are not in this litiga- 
tion concerned with the share allotted to 
Lila and Fateh. The plaintiff alleges that 
after partition Bidhi Ohand became the 
karta of the joint family consisting of 
himself, his two sons, Lal Narain Ohowdh- 
ury and Lachman Ohowdhury, and Shankar 
Chowdhury the grand son of his deceased 
brotler Dubri Chowdhury. The plaintiff 
Ram Narain, is the son of Shankar Chowdh- 
ury, and great-grandson of Dubri Chowdh- 
ury. Musammat Pan Kuer is the widow of 
Lal Narain, who was one of the sons of 
Bidhi Ohowdhury. Ram Keshwar was the 
son of Lachman Chowdhury, who, as I have 
said, was the other son of Bidhi Chand. 
Now Bidhi Ohand appears to have died 
sometime in March 1895, and it is the 
laintiff’s case that on his death disputes 
broke out between Shankar Ohowdhury 
on the one hénd, and Lal Narain and 
Lachman on the other; and that these 
disputes were settled by ihe execution of 
two deeds of partition, one relating to the 
residential house and the other relating to 
- the cattle and kamias belonging to the 
joint family. The parties appear to have 
separated in mess in December 1895. The 
plaintiff alleges that in July 1896 (Asarh 
1303) an ekrarnama was executed by 
Sankar Ohowdhury, Lal Narain Chowdh- 
ury, and Lachman Chowdhury which pro- 
vided that if any of them died without 
issue, the share belonging to him would 
devolve on those having issue. Shankar 
Ohowdhury died in July, 1900, leaving two 
sons, Kunj Bihari and Ram Narain, the 
plaintiff Lal Narain died on the lat Septem- 
ber, 1909, leaving a widow Musammat Pan 
Kuer and three daughters Musammat Ram 
Kala Kuer, Musammat Radhesham Kuer 
*and Muammat Janki Kuer. The plaintiff al- 
leges in the plaint that on Lal Narain's death 
Lachman became entitled to succeed to 
the properties which were of Lal Narain 
by virtue of the ekrarnama of July 1896. 
Now whatever the position may be, 
Lachman undoubtedly took the properties 
belonging toe Lal Narain. He died in April 
1912, leaving a song Ram Keshwar and a 
daughter Musammat Hem Kuer. Ram 
Keshwar died on the 27th July, 1917, having 
executed, as I have already said, a Will by 
which he gevised his estate to Musammat 
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Pan Kuer for life with remainder to his , 
sister: Musammat Hem Kue?*absolutely.* e 
Onthe death of Ram Keshwar disputes’ 
broke out in the family. There were pros 
ceedings in the Land Registration depart- * 
ment as to who should be recorded in the 
plage of Ram Keshwar. Murat Ghowdh- 
ury,8 gon of Lila Chowdhury, and Gobind 
Prasad, son of Fateh Chand, claimed as the: 
heirs of Ram  Keshwar. Ram Narain 
claimed that he was already in possession 
of the properties of Ram Kashwar as there 
was re-union between him and Ram Kesh- 
war on the loth June, 1917. Musammat 
Pan Kuer claimed under the Will in respect 
of which administration had not at that 
date been granted to her. It is noteworthy 
that in those proceedings Ram Narain did 
not put forward the ekrarnama safainama 
in support of his claim, The Land Regis- 
tration Deputy Collector went into the 
matters and investigated with care the 


ease Of re-union set up by Ram Naraing—- 


and especially the documents showing 
that Ram Narain was in possession and 
he had no difficulty whatever in coming 
to the conclusion that the case of Ram 
Narain was wholly false and that he was 
not in possession of the disputed properties. 
He could not investigate the title set up 
by Musammat Pan Kuer as that was a 
matter solely for the Court of Probate. In 
the result he held that Murat Chowdhury 
and Gobind Prasad were entitled to pos- 
session of the disputed properties as the 
heirs of Ram Keshwar and directed 


that they should be recorded in the Land ~~ 


Registration department in the place of 
Ram Keshwar. 

Meanwhile Musammat Pan Kuer applied 
for grant toher of Letters of Administration 
with the Willof Ram Keshwar annexed.That 
application was opposed not only by Murat 
Ohowdhury and Gebind Prasad but also by 
Ram Narain. I have already mentioned 
that Ram Narain not only disputed the 
genuineness of the Will but he put forward . 
a title to the properties on the ground that 
Ram Keshwar had. re-united with him on 
the 19th June, 191% It is remarkable that 
even in those probeedings Ram Narain did 
not put forward the ekrarnama safai- 
nama of Jaly 1895. It may be contended 
that the Probate Court was not competent 
to enter ona question of title, This is 
undoubtedly so, but Ram Narain did put 
forward a question of title, namely, a title 
based on re-union «with Ram Keshwar 
shortly before the latters death, In view 
of specific title put forward by Ram Narain 


/ 
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basis of ekrarnama safainama of July 1896. 


-On the 30th July, 1918, the learned District 


Judge of Patna found in favour of the Will 
and directed that Letters of Administra- 
tion with the Will annexed should: be 
issued to Musammat Pan Kuer. There was 


' an appeal to this Court on behalf of Murat 


Ohowdhury and Gobind Prasad but none 
on behalf of Ram Narain. That appeal 
was dismissed on the 13th July, 1920. The 
plaintiff on the 5th November 1924 institut- 
ed the present suit and as I have said he 
bases his title first on the ekrarnama 
safainama of July 1896, and secondly on 
the re-union alleged to have taken place 
between him and Ram Keshwar on the 
19th June, 1917. 

1 will first consider the case of re-union. 
It may be mentioned that re-union among 
co-parceners, though provided for by the 
text booka, is of very rare occurrence; and to 
establish it, it is necessary to show not only 
that the parties, already divided, lived or 
traded together but that they did ge with 
the intention of thereby altering their 
status and offorming a joint estate with 
all its usual incidents. The oral evidence 
in support of re-union is ludicrous, and the 
learned Subordinate Judge has not referred 
toit, but it is as well to deal with the evid- 
ence of [he plaintiff and of Bihari Mahton, 
the servant of the plaintiff, in order to 
understand what the plaintifi's case is on 
the point, 

In my opinion it is impossible to say that 
on such evidence as we have in thia 
case a case of re-union has been established. 

But assuming that there was re-union in 
fact, the question still remains whether 
it has any operation in law. The leading 
text on this subject is that of Vrihaspati; 

"He who being onée separated dwells 
again through affection with his father, 
brother or paternal uncle is termed re-unit- 
e , 


Now, if literally construed, re-union must 
be restriqtéd to threg ‘classes of cases, (1) 
between father and ,8on (2) between 
brothers and (3) between paternal uncle and 
nephew, but it was strongly urged before 
us that the text should ba read as illustra- 
tive and not asrestriotive. It was pointed 
out that both Bachaspati Misra (the leading 
authority of the Mithila Schood) and Nila- 
kantha (the leading authority of the Guzrat 
School) put a geiterous interpretation 
on the text of Vrihaspatj and it was suggest- 
ed that there is nothing in the Mitakshaxa 
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to show that that text'should be differently 
c^nstrued. With the latter argument I 
am unable to agree. The WMitakdhara is e 
perfectly clear on the point that 

“reunion cannot take place with any, 
person whoever it be but only with a 
father, a brother or a paternal uncle”, 

(See Setlur's Collection of Hindu Law 
Books, page 51). The parties are governed 
by the Mitakshara Law and are bound by 
the construction which the author of the 
Mitakshara has placed upon the text of 
Vrihaspati. It is settled beyond doubt 
that the text is interpreted literally by the 
Mitakshara and the authorities of Southern 
India and Bengal as excluding re-union 
with other relations; Basanta Kumar 
Singha v. Jagendra Nath Singha (1). It is 
quite true that the text has been differently 
interpreted in the Mithila School and in the 
Bombay School but we are concerned with 
the interpretation which the text has 
received in the Mitakshara. Mr. Pugh 
indeed urged us to construe the text for 
ourselves and to come to the conclusion 
that the text should be read as illustrative 
and not restrictive but it is impossible 
for us to do so. As it has been peinted 
out by the Judicial Committee in Collector 
of Madura v. Moottoo Ramalinga Sathü- 
pathy (2). 

“The duty, of a Judge who is under the 
obligation to administer Hindu Law, is not 
80 much to enquire whether a disputed 
doctrine is fairly deducible from the earliest 
authorities, aa to ascertain whether it has 
been received by the particular school 
which governs the district with which he 
has to deal and has there beensanetioned by 
usage’. 

I hold, therefore, that even if re-union 
has been established as a fact the plaintiff 
could not base his title on it as it would 
have no operation in law. 

I now come to the question of the 
ekrarnama safainama. A question was 
raised astothe genuineness of the docu, 
ment and the learned Subordinate Judge 
answered the question in the affirmative. 
I have grave doubt asto the correctness of 
the finding but I do not propose to discuss 
this question nor the question whether it 
was properly admitted in evidence, having 
regard to the fact thatit was, not register- 
edia accordance with law, as I have no 
doubt whatever that “the plaintiff has no 
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title to put forward on tfe basis of the 
ekrarnama, The document runs as fol- 
lows:—» . . 

"We are Lal Narain Ohowdhury and Lach- 
man Chowdhury, sons of Babu Bidhi- 
chand Chowdhury deceased, and Shankar 
Chowdhury, son of Babu Tekam Ohowdh- 
ury deceased, by caste Kochaisa Kurmi, 
residents of Mauzah Gunjar Ohak, Pergana 
Pilich, District Patna, by occupation 
zamindars and cultivators. 

As various sorts of ill feeling and dis- 
putes arise among us, uncle and nephews, 
allof us sincerely desired to get all the 
things divided among ourselves and all of 
us agreed to this proposal. We, therefore, 
of our own free will and accord without 
pressure on the part of anybody else took 
charge of all the properties, i. e., houses 
grains as well as collection etc, and 
brought them into our respective posses- 
sion. The estate and management of the 
mauzah remained joint and the ornaments 
were placed in our respective possession, 
No dispute now exists nor will it in future 
arise among us. It was settled among us 
the three persons, that should God forbid 
any of these three become heirless, in that 
case the property and assets of the heir- 
less person moveable and immoveable 
standing in his own name and in the names 
of others shall devolve on such of three 
persons whose heirs will then be living 
and nobody else has or shall have any 
tight or claim to the same. In case the 
heirless person has any daughter and with 
2 view to deprive others of their right he 
transfers (the properties) to that daughter 
or in any way ruins the same it shall on 
the face of this deed of agreement be con- 
sidered null and void in Court, If (our heirs 
or reprecentatives take or want to take any 
proceedings in violation of this deed of 
agreement it shall be considered as wrong 
and false in Court. It is incumbent on 
(our) heirs and representatives to act ac- 
cording to this deed of agreement. Ac- 
cording to the settlement regarding house 
and the terms of this deed cf agreement 
we have obtained and shall in future re- 
main in possession. We have therefore 
executed and affixed our signature to this 
deed of mutual agreement settling (the 
affairs) so that it may be of use when re- 
quired. Finis”, 

The word "heirlese'n the critical passage, 
when read with the text, must mean 
"gonless", There is, however, no doubt 
that if any persons were bound by the 
agreement thay werethe eyecutants, namely, 
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Lal Narain Chowdhury; 
ury and Shankar Chowdhury. The agree-. 
ment may be considered to be a perfectly 
valid one so far as the parties to the agree-- 
ment are concerned but if we were to adopt 
the construction which Mr. Pugh invites 
us to put on the covenant, we must hold 
that the whole agreement is bad as an 
attempt for all times to alter the Hindu 
Law of Succession which it is not com- 
petent for owners of property to do, 
In this care Shankar died first and as he 
left two sons the agreement had no oper- 
ation so far ashe was concerned. Then 
Lal Narain died and his brother Lachman 
took possession of his properties, Accord- 
ing to the plaintiff Lachman succeeded 
to the properties of Lal Narain by virtue 
of the erarnama, according to the defend- 
ant he succeeded to those properties as 
he and Lal Narain were members of a 
joint family. But assume that Lachman 
succeeded b virtue of this ekrarnama, 
surely the ekrarnama could not be in force 
for all times to come. Lachman was the 
last to die; and his properties devolved 
on his son and I haye no doubt whatever 
that the ekrarnama (to which he was not 
a party) did not operate so as to prevent 
him from dealing with the properties which 
belonged to him in any way he liked. 
The learned Subordinate Judge suggests 
that in entering into the agreement 
Lachman was acting on behalf of his son. 
But the suggestion is an impossible one 
for there is nothing in the document to 
support the suggestion. It is well settled 
that in construing a covenant from the 
point of view of the doctrine of perpetu- 
ities or testing it on the ground of re- 
moteness regard must be had to all 
possible contingencies and not to ‘actual 
events cnly. I am of. opinion, therefore, 
that ifthe covenant be construed not as 
& personab one but as binding the exe- 
cutants and their heirs for ever the whole 
agreement would fail as offending against 
the doctrine and would not bind even the 
parties thereto. í . 

Mr. Pugh next econtends that on the 
hypothesis that the covenant wasa per- 
sonal one the plaintiff was entitled to 
succeed to the properties of Lal Narain 
together with Lachman and that there is 
no reason why we should not give him 
& decree for his share in this litigation. 
Lal Narain, of course, died without leaving 
any male issue but he died on the first 
September 1909. It is canceded in the 
plaint that on the death of Lal Narain 


hman Chowdh- e 
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his “brother Lafhman took possession of 


‘the properties belonging to Lal Narain by 


yirtue of the ekrarnama. Mr. Pugh now 
contends that the plaintiff was equally en- 
titled with Lachman. Even if the ebrar- 
nama should bear the construction which 
Mr. Pugh as a last resort has discovered 
for his client, I am of opinion that the 
plaintiffs suit must nevertheless fail as 
barred by limitation. AsI have said Lal 
Narain died on lst September 1803. The 
plaintiff did not put forward any title to 
the property within the statutory ;period 
and it is toolate for him now to claim 
any portion of the estate of Lal Narain. 
Mr. Pagh*ontends that the plaintiff ob- 
tained possession when Ram Keshwar re- 
united with him. I have investigated that 
case and I have found it to be devoid of 
any substance. It follows therefore that 
the plaintiff's suit so far asitcan be re- 
garded as a suit for possession of a share 
of Lal Narain's estate must be held to be 
time barred, 

Iam of opinion that the decree of the 
learned Subordinate Judge cannot be sus- 
tained, I would allow the appeal, set 
aside the judgment and the decree pass- 
ed by the Oourt below and dismiss 
the plaintiff's suit with costs in both the 


. Oourta, 


+ It is conceded that the connected appeals 
must all be allowed on the finding ar- 
rived at by us in the main appeal. They 
arise out of a suit instituted by Ram 
Narain Ohowdhury for possession of cer- 
tain properties on the footing that he is 
the owner of the properties which were 
of Ram Keshwar. His suit having failed 
in regard to these properties it is obvious 
that his suit out of which the connected 
appeals arise should also have been dis 
missed. I would accordingly allow these 
appeals and dismiss the plaintiff's suit 
out of which these appeals arise with costs 
throughout. 


Adami, J.—I agree. 
f . 
A, «Appeal allowed. 
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PATNA HIGH COURT.: 
CRIMINAL MesogLDANEOUS Osn No.9 
oF 1929. 
* March 15,1929. 
Present—Mr. Justico Macpherson 
KANTIR MISSIR—PETITIONER 
. versus 
EMPEROR—Oprosits PARTY , 

Penal Code (Act XLV of 1800), ss, 182, 211—Com- 
plaint by public servant—Procedure to be observed— 
Opportunuy to show cause, whether necessary—Crimt- 
nal Procedure Code (Act V of 1898) as amended by Act 
XVIII of 1928), ss, 190 (1) (a), 195,(1) (b)—Police, whe- 
ther subordinate to District Magistrate—Complaint by 
Police officer—Order of withdrawal by Distrigt Ma- 
gistrate—Validity of withdrawal—Statutory bar to 
taking cognizance under s 182 Penal Code, whether 
bar to taking cognizance under s. 211, Penal Code— 
Cognizance once taken—Jurisdiction, whether affected 
by subsequent events. 

When a complaint is made by a public servant 
for an offence punishable under s 182, Penal 
Code, the Magistrate is governed only by the rules 
in Ohap. KVI of the Oode of Oriminal Procedure. 
As ina complaint made bya private person he should 
normally issue summons but in exceptional cases, ‘for 
reason to be recorded in writing’ he may under 
s, 202, Oriminal Procedure Code, postpone issue of 
process ind make an enquiry or direct a magisterial 
Police inquiry or investigation, The position would 
be the same if a Police Officer complained, for 
instance, under s. 211 of the Penal Oode, and 
apart possibly from a complaint made by & Oourt 
under s. 476 (1) of the Code of Oriminal Procedure, 
no complaint is in any sense invalid merely because 
the person accused has not had an opportunity of 
showing cause against the complaint being made. 
[p. 40, col. 2.] 

Jokhi Mian v. Mahbud Dafadar (3), followed. 

The expression “authority to which public servant 
is subordinate” ins. 195 (5), Oriminal Procedure Oode 
is very wide and connotes apparently a more distant 
and general entity than a departmental superior and 
covers the District Magistrate in relation to the 
Police of his District [p.41, col 1} 

Where the District Magistrate orders the  with- 
drawal of a complaint made by a Police Officer, the 
District Magistrate exercises jurisdiction administra- 
tively and hisorder is not open to interference by 
a judicial tribunal. [rbid.] 

Daroga Gope v. Emperor (1) and Barhamdeo Singh 
v. Emperor (2), distinguished. 

There is no reason why even if a Magistrate is 
disentitled by a Statutory bar to take cognizance of 
any offence under s. 182, Penal Oode, cogniz- 
ance by him of an offence under s, 211, Penab 
Code should also be barred without any statutory 
provision to that effect. A Magistrate may take 
cognisance of an offence under s. 211 on the com- 
plaint of tho investigating Police Officerthough he is 
not also an officer referred to under s. 190 (1) (a); 
but if the charge under s. 211 Penal Gode 
fails, there cannot by reason of & 190 (1) (a) Crimingl 
Procedure Code be a conviction under s. 182 Penal 
Oode. [p. 41, col. 2; p. 42,c01.1.]] -° 


Where a Magistrate has dice taken cognizafice of a 
complaint, nothing that can subsequently happen 
will seftice and nothing ins. 195 (1) (b) of the Oode 
of Oriminal Procedure can operate to deprive him of 
jurisdiction to proceed thereon in aceordance with 

Ww. 4p. 42, col. ll e e 

Oriminal miscellaneous appeal from an 
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order of the Sub-Divisional Magistrate, 
Patna, dated the 23rd January, 1929. 

Messrs, K. B. Dutt and A. C. Roy, for the 
Petitioner. x 

The Assistant Government Advocate, for 
the Opposite Party. 

JUDGMENT. —This matter has a 
lengthy, and tangled history and with a 
view te avert in future cases some at 
least of the difficulties which have arisen 
‘I deal with it at some length. 

The petitioner, who is clerk .of an 
Advocate of this Court, lodged informa- 
tione before Sub-Inspector D. Mukherji, in 
charge of the Kotwali Police Station 
Patha, on the 13th June, against the 
chauffeur of his master who he alleged had 
taken an advance of Rs. 35 and then de- 
camped without permission taking away 
also motor accessories of the value of 
Rs, 55-8-0a list of which he supplied. The 
case was made over to and investigated by 
the junior Sub-Inspector Ram Singh who 
on the 23rd June, reported it to be mali- 
ciously false and prayed that orders be 
passed for the*prosecution of the complain- 
ant foran offence under s. 211 of the 
Indian Penal Code. Having perused the 
Sub-Divisional Magistrate on the 3rd July 
on an order sheet marked G. R. (General 
Register) No. 253 of 1928 recorded that the 
investigating officer reported thecase to 
be maliciously false and directed notice 
to issue tothe petitioner to show cause 
why he should not be prosecuted under 
s° 182, or 8.211 of the Indian Penal Code. 

On the 18th July, a complaint by Sub- 
Inspector Ram Singh dated the 13th July 
under s. 211 was put up to the Sub- 
Divisional Magistrate who directed it to 
be placed with the record. On that date 
also the petitioner showed cause verbally 
through a Pleader but filed no petition. 
On the 25th July the Magistrate recorded 
that having carefully gone through the 
case diary of the investigating Officer 
ehe had come to the conclusion that the 
patitioner should be prosecuted under s, 182 
and added. 

“The Sub Inspector of Police before 
whom the information was lodged has al- 
ready filed a complaint. Summon Kantir 
Misra under s.* 182, Indian Penal Code", 

Thus summons was issued upon the 

mplaint alread% mentioned and the 
order-sheet thenceforward showed the 


253 . 
case as Nog;;-C. G. R, the latter number 


being that of Sub-Inspeoter Ram Singh's 
complaint ifl the Complaint Register, * - 
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Onthe 14th August thé case was ttans- 
ferred to Thakurai B. D. Singh for dis: . 
posal. | s 

On the 23rd August, an application was 
made to the High Court but was returned 
wijh a suggestion to apply to the* District 
Magistrate. An appeal to the Sessions 
Judge was rejected on the 27th August 
anda motion to the District Magistrate 
on the 4th September. In the latter the 
only legal flaw suggested was that the 
Sub-Divisional Magistrate took cognizance 
before acomplaint had been lodged and 
the fact alleged was negatived. On the 
17th September, this Court made absolute 
& rule obtained on behalf of the petitioner 
substantially on the ground that the Sub- 
Divisional Magistrate having called upon 
the petitioner to show cause against his 
intended prosecution should not have 
reduced the opportunity 80 afforded toa 
mere formality but should in the cir- 
cumstances of the case, where three legal 
practitioners were alleged to support the 
prosecution story, have discussed the 
cause shown. Thereafter the judgment 
proceeded. 

“Ifthe learned Sub-Divisional Officer is 
inclined to proceed against the petitioner 
he should examine the witnesses men- 
tioned in the First Information Report and 
then make up his mind asto whether it is 
expedient in the interests of justice to put 
the accused on his trial or not". 

When this order was communicatéd to 


the Sub-Divisional Magistrate he stayed ^x 


proceedings on the l7th October noting 
on the order-sheet of Oase No. 643-O that 
he understood that the Police Officer con- 
cerned was about to file a complaint. 
The point was that so far as an. offence 
under e. 182 was concerned, the complaint 
of Sub-Inspector Ram Singh was not ten- 
able by Anon ofs. 195 (1) (a) since it was 
net made by the “public servant con- 
cerned or some other public servant to 
whom he is subordinate”, the information 
to the Police having been given not te 
him bat to the Sfb-Inspector in charge 
of the Police Bfation. Accordingly the 
record of the originalcase was deemed to 
be closed and when  Sub-Inspector D. 
Mukherji lodged befqre the Sub-Divisional 
Magistratea complaint against the peti- 
tioner under s. 182 a new case record was 
started and numbered 1016-O of 1928 and on 
the 4th!December,summona under s. 182 issu- 
ed on petitioner. On the same date the case 
was transferred fof disposal to Thakurai B. 
'D. Singh who fixed the hearing for the 17th. 
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On the 10th December, however, Casé No. 
1016-0 was withdrawn by the Sub-Divisional 
Magistrate to hisown file and he directed 
that it should await the disposal of Oases 
No. 643-0. In the order sheet ofthe 
latter under the same date the Sub-Divi- 
sional Magistrate set out that as another 
case had been started on the complaint 
of Sub-Inspector D. Mukherji before whom 
the First Information was lodged and who 
was the proper person to file the complaint, 
further steps had not been deemed neces- 
sary in Case No. 643 O as the Magistrate's 
order summoning the accused had already 
been set aside by the High Court, but as 
the accused had filed a petition to the effect 
that the orders of the High Oourt had not 
been complied with and the new complaint 
should be dismissed andas the accused 
seemed to insist that the new case should not 
proceed, he gave him an opportunity to prove 
his case by examining the witnesses named 
in the First Information Report. He ex- 
plained thatas the new complaint was 
filed bya different complainant he had 
not thought it incumbent upon him to 
take therein the action indicated by the 
High Court in the earlier case. 

On the 17thi December, the District 
Magistrate disposed of an ‘appeal’ or ap- 
plication under s. 195 (5) made by the 
petitione,against the order of the Sub- 
Divisional Magistrate taking cognizance 
of the complaint of Sub-Inspector D. 
Mukherjee and summoning the accused on 
the ground that inview of the order of the 
High Oourt the Magistrate had no juris- 
diction to entertain the complaint. The 
learned District Magistrate held that the 
Sub- Divisional Magistrate had acted strictly 
in accordance with the order of the High 
Oourt and proceeded. 

"In view of this I do not tbink it is 
necessary forthe case under s. 182 Indian 
Penal Code (Oase No. 1016 L of 1928) to 
proceed and I accordingly direct that this 
case shall be withdrawn. If the learned Sub- 
Divisional Officer after qxamining the witnes- 
ses produced by the pregent petitioner and 
considering the other papers in the case 
comes to the conclusion that the ease is 
false, he can himself file a complaint for 
his prosecution under s. 211 or 182 Indian 
Penal Code”. 

Tne Public Prosecutor appeared in case 
No. 1016-0 of 1928 and withdrew the case 
whereupon the Sub-Divisional Magistrate 
recorded an order gf discharge under 
g.494 0f the Code of the Oriminal Pra: 


cedure, 


. 
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The petitioner wag then called upon to 
produce his witnesses in Oase No 649. He 
appeared eventually and pleaded that the 
High Oourt* had directed the Magistrate 
to summon the witnesses and not to 
ask the petitioner to produce them. 
The Magistrate stated that he had no 
objection to summon them but would 
examine the - petitioner straightaway, no 
as an accused but as the person who gave 
information to the Police whereupon the 
petitioner's Pleader expressed his intention 
of moving an application for transfer if the 
Magistrate insisted upon the examination of 
the petitioner that day, and the case was 
accordingly adjourned. 

The petitioner then moved this Court for 
a rule for the transfer or the quashing of 
the proceedings and as Mr. K. B Dutt con- 
tended on his behalf that the order of the 
District Magistrate was without jurisdic- 
tion it was assumed thatifthe earlier pro- 
ceedings were dropped on the ground that 
the complaint of Sub-Inspector Ram Singh 
was not valid so far as s. 182 is concer- 
ned all that would be necessary would be 
to deal with the complaint of Sub-Inspector 
D. Mukherji in Oase No. 1016-C. by setting 
aside the order of summons passed thereop 
and directing in the very special circum- 
stances that the Magistrate proceed on the 
lines of the direction or~ suggestion of this 
Court in Case No. 643-0. 

But with the assent of the Orown the 
case has been argued as if an open rule 
had issued. Thecontention of the learned 
Vakil now is that the proceedings should 
be set aside because the complaint of Sub- 
Inspector D. .Mukherji having been law- 
fully withdrawn unders. 195 (5) by an 
authority having jurisdiction to do so, no- 
thing remains against the petitioner except 
an invalid complaint of Sub Inspector Ram 
Singh, the Sub-Divisional Officer having 
no power to make a complaint either execu- 
tively or judicially and that in any event 
the proceedings should be transferred to ans 
other Court owing to general prejudice as 
the petitioner does not want to prove his 
cass and is not even entitled to give evi- 
dence and yet the Sub-Divisional Magistrate 
insists on examining him, | 

To appreciate these submissions and the 
reply of the Crown it is essential to ascer- 
tain the legal positiom at each stage, 

When issuing notice on the petitioner on 
3rd July, the Sub-Divisional Magistrate 
manifestly was not acting upon the inves, 
tigating Sub-Inspestor’s reponi for prose- 
cution and apparéntly the Sub-Inspector 


40 


himself contemplated a mere formal com: 
plaint-which in fact he sentin on 13th J uly. p 
The Magistrate on 3rd J uly seems either; 
to have been acting administratively or 

under s. 476 read with s. 195 (i) (b) through | 
inadvertence. In Daroga Gope v. Emperor (1). ` 

It is indeed held that s. 195 (i) (b) applies 
ifthe judicial proceeding is in existence 
at the time when it is sought to prosecute 
ihe offender for the offence in question. 
But as there wasat the time no proceeding 
in existence in his Court these provisions 
were of course inapplicable. And he did 
not take cognizance of the complaint of 
Sub-Inspector Ram Singh under which 
the barin s. 190 (1) (a) might be supposed 
to be removed, until the 25th, or at the 
earliest the 19th July. 

Next, when petitioner appeared on 
18th July he cautiously refrained from 
filing any written petition as is usually 
done, being apprehensive that under the 
decision cited it might be treated as a 
complaint and that the Magistrate could 
then act under s. 476 as the offence 
under s.211 would then be committed in 
or in relation to a proceeding in his 
Court. 

Again, the complaint of Sub-Inspector 
Ram Singh of an offence under s. 211 does 
not, on the ruling of this Court in 
Barhamdeo Singh v. Emperor (2) comply 
with s. 195 (1) (a) so far as an offence 
under s. 182 is concerned as he was “not 
the public servant concerned”, being only 
thé investigation officer and not the public 
servant to whom information was given. 

The order ofthis Court as well as the 
direction or suggestion with which the 
judgment concluded assumed that the 
Sub-Divisional Magistrate had taken cogniz 
ance of the complaint and it operated to 
re-place matters at the stage of cognizance 


and of starting on an inquiry under 
s. 202, 
The action of the Sub-Divisional Magis- 


trate on receipt of the High Court order 
showed that he was not “inclined to pro- 
ceed against the petitioner’, the reason 
being that he then considered only s. 189 
and doubted whether the proceedings 
under that section were legally  well- 
founded on the complaint of Sab-Inspec- 
tor Ram Singh. 

The pomplaint of Sub-Inspector D. Muk- 


(1) 88 Ind. Cas. 1045.0 P. L. T. 515; 5 Pat. 98: A. 
L R. 1925 Pat. 747, 26 Or. L. J. 1269; (1986) Pat. 
106. 

105 Ind, Ces. 230; 9 D. V. T. 151; 28 Or. L. J, 
02; A. L R, 1928 Pat, 109. 
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herji however did not Suffer from" an’ 
legal defect and the procedure adopted - 
in respect of it was correct BO far as le- z 
gality alone is concerned. As was said in 
Jokhi Mian v. Mahbud Dafadar (3) when 
a complaint is made by a public’ servant 
for an offence punishable under s, 182 the 
Magistrate is governed only by the rules 
in Chap. XVI of the Oode of Oriminal 
Procedure. Asin a complaint made by a 
private person he will normally issue 
summons but in exceptional cases, ‘for 
reason to be recorded in writing’ he may 
under s. 202 postpone issue of process 
and make an inquiry or directa Magisterial 
or Police inquiry or investigation. The 
position would bethesame if a Police 
Officer complained, for instance, under 
8. 211 of the Indian Penal Code. Apart 
possibly from a complaint made by a Court 
under &. 476 (1) of the Oode of Criminal 
Procedure no complaint is in any sense 
invalid merely because the person accused 
has not had an opportunity of showing 
cause against the complaint being made". 
In this instance, however, the cireumstances 
were specially exceptional the High Oourt 
had already expressed an opinion in an- 
other case on the same subject-matter and 
the preferable procedure, therefore, was that 
the Magistrate on taking cognizance of 
the complaint of Sub-Inspector D, Mukherji 
should hold an inquiry under s. 202 before 
issuing process. 

What isa pity is that the learned Bub- 
Divisional Magistrate should have allowed 
himself to be flustered and stampeded as 
indicated in his order of 10th December. 
It was not open to him, once he had issued 
summons, to go back. He had acted in Case 
No. 643 C strictly in compliance with the 
order of this Oourt and if there was some 
appearance that hé had not, he ought to 
have trugted this Court to distinguish the 


real from the apparent. 1t was alike 
legal and proper that action against 
the petitioner under s, 182 Indian 


Penal Code should, proceed òn the com- 
plaint in Case Np. 1016-O but the Magis- 
trate, because of the suggestion of this 
Oourt in Oase No. 643 should in the 
exercise of a sound discretion, have pro- 
ceeded under s. 909. . 

The next question is whether the District 
Magistrate had jurisdiction undérs. 195 
(5) toprder the withdrawal of the complaint 
in Oase No. 1016-0. Ts District Magistrate 
an authority to which an, officer-in-charge 
«(3) 115 Ind. Oas. 882; 1% P. L. T. 77; A.I. R. 1929 
Pat. 92; 30 Or. L, J. 545, ii 
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of a Police Station is subordinate within 
thé purview of that provision ? The sub sec- 
tion is new and itis to be observed 
that the language differs from s. 195 (1) 
(a) where the person whose complaint is 
required to remove the bar to prosecu; 
tion is the public servant concerned, or 
some other servant to whom he is sub- 
ordinate. The decisions of the Allahabad 
and of the Oalcutta High Oourts differ as 
to whether an Officer of Pobice in his 
district is sabordinate to the District 
Magistrate, the former basing their 
affirmative answer on the terms of s. 4 of 
the Police Act 1861 which place the Police 
under the general direction and control 
of the District Magistrate. But whether 
the Police are public servants subordinate 
to the District Magistrate under sub section 
1(a) or not, I see no reason to doubt 
that the very wide expression in sub-s. 9 
‘authority to which such Police servant 
is subordinate, connoting apparently a 
more distant and general entity than a 
departmental superior, covers the District 
Magistrate in relation to the Police of his 
District. It would not seem at un- 
reasonable that the Legislature should 
restrict the making of the complaint 
to the department and yet permit the 
withdrawal thereof (at times perhaps on 
grounds of „policy transcending depart- 


mental considerations) by superior authori- 


It follows that the withdrawal 
in Case No, 1016 O was 
valid and as the District Magistrate 
exercised jurisdiction administratively, 
his order is not open to interference by 
& judicial tribunal, which moreover 
would be most reluctant to interfere in 
such ciroumstances even if it was en- 
titled to do so. It does not matter, there- 
fore, that his reason for the withdrawal 
rested on what in the obscure circumgtances 
may well have been & misconception of 
law, such as that the Sub Divisional Officer 
could himself file a valid complaint. 

When the ,authority more’ to under 
8.195 (5) forwards a copy of its order 
of withdrawal of a complaint to the 
Court the enactment provides that on 
receipt thereof by the Oourt, no further 
proceedings shall be taken on the complaint. 
Not only was such a copy sent but the 
District Magistrate himself noted on the 
order-sheet of Oase No, 1016-0 his order 
of withdrawal. Action ander s. 494 of the 
Code of Oriminal Procedure was at least 
superfluous and only complicated matters, 
as the only order posible under s. 494 


ties also. 
of the complaint 
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was one of discharge. Whether it could 
have the effect of introducing the Local 
Government into the category of 'authbrity' 
under s. 195 65) need not here be decided 
as it has been held that the District 
Magistrate acting administratively had 
authority to withdraw the complaint 
in Oase No. 1016-0. In my opinion 
that oase is finally elosed, unless poseibly ' 
the District Magistrate's order could be 
revieed by the Oommissioner or by the 
Local Government as to which it ie not 
necessary to express any opinion. 

In support of the contention that the 
complaint of Sub-Inspector Ram Singh 
could not remove the bar under s. 180 
(1) (a), reference is made to the decigion 
of a Bench of this Court in Barhamdeo 
Singh v. Emperor (2). That decision 
is binding on me. According to it, the 
Sub-Divisional Magistrate could not take 
cognizance of a complaint of Sub Inspect- 
tor Ram Singh of an offence under s. 182, 
But Sub-Inspector Ram Singh did not 
complain of such an offence, He com- 
plained of an offence under es. 211 and 
the question whether the Investigating 
Police Officer could prefer a complaint 
under s. 211, even if he was not the 
public servant to whom information had 
been given, was expressly not consider- 
ed by the learned Judge. The decisicn 
is therefore, not applicable. 

I am unable to discern any reason why 
even if a Magistrate is disentitled by a 
Statutory bar to take cognizance of any 
offence under s. 182 cognizance by him 
of an offence under s. 211 should also be 
barred without any statutory provision to 
that effect. No doubt s. 182 is a minor 
offence to s 211 and ina trial on a charge 
under s. 211, theremay under s. 238 (2) bea 
conviction of an offence unders, 182 if the 
intention to injure which is an essential 
ingredient in s. 211 is not established 
against the person who is proved 
to have lodged false information 
charging a person with having committed 
an offence. But the inwardness of the 
matter here is that if the intention to 
injure is not established, there cannot on 
the section itself be a conviction under 
5.211 and also since 8.238 (2) must 
yield to s. 195 (1) (a) there cannot be a 
conviction of the mingr offence under 
s. 182. Thus there is no bar to cognizance 
being taken of an offence „under s. 211 on 
the complaint of the Investigating Police 
Officer though he is not also an officer 
‘referret to under s. $90 (1) (a); But if the 
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charge under s, 211 fails, there cannot by 
reagon of s. 190 (1) (a) Griminal Procedure 
Code bea convietion unders, 182 Indian 
-Penal Code. 4 
Next, since the offence under s. 211 has 
not been committed in, or in relation to 
a proceeding in any Court s. 195 (1) (b) 
is no bar to cognizance of a complaint of 
that offence. 4 gain it cannot after cogni- 
zance has been taken be brought under 
8.195 (1) (b) by any complaint which may 
thereafter be filed by the present petitioner. 
The decision in. Daroga Gope v, 
emperor (1) is not applicable because as 
has been pointed out in Parmanand 
Brahmachari v. Emperor (4) the formal 
complaint of the offence had in Daroga 
Gope v. Emperor (1) been filed in Court 
by the informatian under s.211 before 
the formal complaint of the Police Officer 
against him was submitted to the Oourt 
whereas here the Oourt has already taken 
eognizance of the Sub-Inspector's complaint 
and 'It is impossible to hold that when 
& Magistrate has taken cognizance of 
a complaint'anything that can subsequent- 
ly happen will suffice or anything in s. 195 
(1) (b) can operate to deprive him of juris- 
dietion to proceed thereon in accordance 
with law." 
The main contention of the petitioner 
therefore fails and Oase No. 643-0 must 
roceed as a complaint under s. 211 of the 
ndian Penal Oode. Both on his own initi- 
ative and by reason of the direction of this 
° Oourtthe Sub-Divisional Magistrate is com- 
mitted to an inquiry unders. 202, As he 
appears to be somewhat uncertain as to 
procedure under that provision he may 
obtain some assistance from the following 
quotation from the decision cited above :— 
“It is next urged thatin any event the peti- 
tioner was not afforded adequate opporiuni- 
ty of showing cause againat his prosecu- 
tion. Assuming that under the superseded 
provisions of the Code he was entitled to 
such an opportunity, he is no more entitled 
to it under the procedure laid down in the 
amended Code than any other person 
against whom a complaint is made, It was 
open to the Magistrate to issue process 
without any notice to him if on readin g the 
* complaint he ‘found sufficient ground for 
proceeding, or to proceed under s. 202 for 
ihe purpose of ascertaining the truth or 
falsity of the complaint. An inquiry or 
investigation under s. 202 is designed to 
afford the Magistrate an opportunity of 


either cogfirming or removing such , hesita-, 


(4) 110 Ind, Cas, 46; 30 Ôr, L, J, 554, 
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tion as he may feel in*respeot of “issuing 
Process against the accused: The nature 
of the inquiry varies with the circumstances 
of each case, anditiscertainly not con- 
templated that it should always be exhaus- 
tive. Frequently all that is reqtired is the 
elucidation of some minor point or the 
summary determination of the sufficiency 
of the available evidence, but least of all is 
the inquiry a preliminary trial of the ac- 
cused at which he is entitled to adduce his 
evidence before process can issue upon him. 
The degree of formality of the proceedings 
aud the width and depth of the inquiry is 
entirely in the discretion of the Magistrate 
(so long at least as he confines himself to 
the simple question of issue of process 
or dismissal of the complaint). The provi- 
sion is enabling and not obligatory —as soon 
as he has satisfied himself that process 
should issue, its object is fulfilled and it is 
certainly not incumbent upon him or ordi- 
narily expedient that he should practically 
enter upon a trial of the case.” 

Ordinarily, therefore, the Magistrate 
would have called upon the complainant 
Bub-Inspector Ram Singh, to prove his case, 
but under the very exceptional circum- 
stanees this Oourt has already indicated 
the procedure appropriate to the particular 
case, namely, that the Magistrate having 
failed to issue process at once pn the com- 
plaint should before making up his mind 
to do so examine the witnesses whom the 
petitioner named in his First Information — 
and who are of good position, and deal with 
the points raised by him in showing cause. 
This must now be done but while the com- 
plainant’s side must naturally also be con- 
sidered it is inexpedient, as indicated 
above, that this inquiry under s. $02 should 
develop into something comparable to a 
preliminary trial? 


There is no foundation whatsoever for the 
prayer that the proceedings should be 
quashed on the ground that the petitioner 
has been harassed, the fact is that he has 
expended his enetey on artifices to delay 
or avert inquiry, and nothing could be more 
prejudicial to the administration of Justice 
than to place a premium on such tactics, 

As to the application for transfer, 1 see 
no reason to entertain it. In the course of 
hie extensive wriggling, the petitioner 
manoeuvred the Magistrate into passing an 
order which though incorrect was intelligi- 
blein the tangled state of the proceedings, 
namely, that thé petitioner should give his 
own deposition, “Whether the position of 
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petitioner was that 6f a complainant or that 
of án accused was obscure by resson of the 
confusion occasioned by the use of termi- 
nology based on rulings under the unam- 
ended Code. As he had guarded himself 
against filing a ‘complaint’ the petitioner, 
had no locus standi “to prove his" case. It 
has now been'ascertained that he is at pre- 
sent in the position of an accused on whom 
procsss has not yet issued so that the Ma- 
gistrate acting under 8:202 of the Code of 
Oriminal Procedure may if so advised, 
accept any explanation from him but can- 
not force him to depose.. But the order 
of the Magistrate was due merely toa 
misconception of the position. There is 
no adequate reason to transfer the com- 
plaint from his file now that misconceptions 
which indeed were general, have beem re- 
moved and it would be highly inexpedient 
to do so at this stage. But if after this 
inquiry under s. 202 which should be con- 
ducted by him with all reasonable expedi- 
tion he decides that the accused should be 
placed on trial under s. 211 he will after 
issuing process on the complaint transfer 
the case for disposal to some other , Magist- 
rate of the First Class who is subordinate 
to him. 

Apart frem the direction as to the man- 
ner ofinquiry and as to transfer, the rule 
is discharged. Let the record be sent 
down at oncé. 


B. K.P. Rule discharged. 


PATNA HIGH COURT. 
OuiuINAL Appaat No. 95 or 1928, 
July 27, 1928. 
Present:—Sir Courtney Terrell Kr, 

Ohief Justice, and Mr. Justice Allanson 

SHEO NARAIN SINGH AND ANOTH2R 
APPELLANT. 
versus 
EMPEROR-—RE3PONDBNT. 

Evidence Act (I of 1872), 83 80—Retracted con- 
fession, value of —Criminal trial—Mistaken identifica- 
tion of some accused—Hvidence of identifying wit- 
ness, valus of 

A retracted confession must be regarded with the 
utmost suspicion. Itmust ba regarded with stronger 
suspicion than that which attaches to the confession 
of an approver who gives evidence in Oourt. But 
nevertheless, such evidence is admissible and criti- 
cisms upon it can only be directed to its cogency. 
[p. 44, col. 2.] . 

A retracted statement is admissible but should 
have no weight attached to itumless either corrobo- 
rated ina material particular unless the tribunal 
comes to the conclusion that the statement as a whole 

i ; : 


SHEO NARAIN SINGH 9. HMPHROR, 43 


is a truthful statement. Ineoither of these cases the 
retracted statement may be given full weight and 
may si used even against the conania. fb. 44 
col, 2. 

The evidenes of a witness who identifies the accus- 
ed cannot be heldtobe unreliable merely because 
the witness has mistakenly identified also other per- 
sons. Each case must depend on its own merits 
and where the erroneous identification is of such a 
character as definitely tothrow doubt upon the cre- . 
dibility of the witness, then the jury should 
be warned against the danger of accepting his 
identification of the other accused, particularly where 
the sole evidence against the accused is that of 
identification by the witness, [p. 45, col. 1.] 


Appeal against a decision of the Sessions 
Judge, Saran, dated the 28th February 1928, 

Mr. H. L, Nandkeolyar, for the Appel- 
lante. 

Mr. C. M. Agarwala, Assistant Govern- 
ment Advocate, for the Orown. 

JUDGMENT. 

Courtney-Terrell, C. J.—This isan 
appeal by two persons Sheonarain Singh 
and Deosaran Rai who were, together with 
three others, namely, Ramchander Singh, 
Ram Sawarath Singh and Laldas Ahir, 
placed upon trial before the Sessions 
Judge of Saran on charges under as. 395, 
458 and 457, read with s. 114 of the Indian 
Penal Code. Laldas Ahir has been ac- 
quitted. Ramchander and Ram Sawarath 
Singh were convicted by the Jury and 
their appeal to this Oourt has been dis- 
missed. The appellants were convicted 
by the Jury under s. 457 read with 8.114 
of abetting house-breaking hy night and 
were sentenced to one year's rigorous im- 
prisonment each, the Sessions Judge ac- 
cepting the verdictof the Jury. 

The story upon which the prosecution is 
based to put it shortly is as follows:— 

A woman named Timli was on the 21st 
Noveinber asleep in her house and at about 
midnight she was awakened by sounds in 
her room and saw the accused Ramchan- 
der and Ram Sawarath breaking open a 
box. She went outside the house and 
raised an alarm and then there came upon 
the scenea man named Ramcharitar who 
lives in the immediateneighbourhood. He 
went into the house, fought with these two 
accused persons and ultimately came out- 
side and carried on the fight with the two 
appellants who were standing outside. 
The men who had been inside the house 
were apprehended. Rahmatulle on going 
outside ths house seys thet he saw three 
persons one of whom was the person Laldas 
who hæ been acquitted by» the Jury with 
the approval of the Sessions Judge and 
the other two were the" two apgellants in 
this case. The prisoner who was acquitted 
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was at a distance of 7 or 8 paces and 
threw brickbats at him and actually, ac- 
cording to his story, assaulted him with a 
lathi. Rahmatulla was accompanied by 
two persons with lantern and by the light 
of the lanterns he says he was able to re- 
cognise not only Laldas but also the two 
appellants. The convicted man Ramchan- 
der made a confession, which he subsequeant- 
ly retracted, the confession being made on 
the spot and immediately after his ap- 
prehension in which he gave a list of the 
persons who were his accomplices and 
that list incladed the names of the two ap- 
pellanta in this case. 
t= The whereabouts of Laldas upon the 
"A of the occurrencs were made the 
subject of an enquiry by the Sub-Inspec- 
ter and he stated in Court that he had 
received a report that Laldas who was 
& person under surveillance had been 
visited at orabout midnight at his house 
some miles away from the scene of the 
occurrence and had been found to be in 
his house at that time and was visited later 
on at about. 4 o'clock in the morning and 
was again found tobe present. The report 
which was referred to by the Sub-Inspector 
was not proved but it is perfectly clear 
that the Jury regarded it as having been 
established and has certainly believed the 
Sub-Inspector that Laldas could not pos- 
sibly have been at the scene of the occur- 
‘Tence on the 2lst. Therefore the'identifica- 
tion by Rahmatulla of Laldas in the view 
-of the Jury was unsatisfactory and they 
appear to have come to the conclusion that 
it was unreliable and they acquitted and 
in our opinion, rightly acquitted, Laldas. 
On the other hand as to the two appellants 
the Jury came to the conclusion that the 
identification by Rahmatulla was satisfac- 
tory. The learned Sessions Judge distinct- 
ly warned the Jury that Rahmatulla's 
identification of Laldas was probably mis- 
taken but he also pointed out to them that 
the identification by Rahmatulla of Laldas 
stood upon a somewhat different footing 
from the identification by Rahmatulla of 
the two appellants inasmuch as Laldas was 
pitching brickbats at him from some dis- 
tance and the two appellants were beating 
him with lathis, 

It is however, contended for these two 
appellants that the Jury should have been 
expressly warned that inasmuch as the 
identification by Rahmatulla of , Laldas 
was clearly ünsatisfactory they should 
regard his evidence of identification of the 


two appéllante withespecial caution and* 
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should not rely"on' it unless convinced of 
its truth. It is further contended that 
inasmuch as there issubstantially no oe 

ut 


.evidence against these two appellants 


the identification by Rahmatulla, they have 


been convicted on the evidence ef a witness 


who was prima facie open to suspicion 
and that the Jury had not been warned 
of the danger of convicting on evidence 
of that nature. To my mind there are 
several answers to these propositions. 
In the first place as regards the accused 
Deosaran there is corroborative evidence 
of the identification in the fact that being 
& person under surveillance his dwellin 
was visited on the nightin question and 
he wasin fact absent at midnight and at 4 
4. M, Secondly, there is the retracted confes- 
sion of Ramchander. It is true that a retract- 
ed confession must be regarded with the 
utmost suspicion. It must be regarded with 
stronger suspicion than that which attaches 
to the confession of an approver who gives 
evidence in Court. But nevertheless such 
evidence is admissible and criticisms upon 
it can only be directed to its cogency. In 
this case the confession implicates the 
person making it, that is to say Ramchan- 
der, and therefore it becomes admissible. 
It was made immediately after the oc- 
currence which fact removes to some ex- ' 
tent the suspicion which inherently at- 
taches to it, It is corrobtrated in a 
material particular because not only Ram- 
chander but one of the other persons men- 
tioned by him Ram Sawarath was app 
hended on the spot. It may, therefore, prc 
perly be taken into consideration by a J ury. 
But in this particular case the learned 
Sessions Judge went even further in favour 
ofthe appellants than he need have done 
and told the Jury that 


* À retracted cenfession carried no weight 
excepf against the maker and was not to be 
used against any oneofthe other four 
accused,” 


This statement is in my opinion contrary 
to the principles of the law of evidence. 
Such a retracted statement is admissible 
but should have no weight attached to it 
unless either corroborated in a material 
particular or unless the tribunal comes to 
the conclusion that the statement asa whole 
is a truthful statement, ln either of these 
cases retracted statement may be given full 
weight. In this case, in my opinion there wag 
ample evidence upon which the J ury could 
come to their verdict: and there was no 
misdirection on ehe part of the learned 
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Judge. Jt is frequgntly* urged in dacoity 
caseg' where the accused have been identifi- 
ed by a- witness, who is shewn to have 
migtgkenly identified also other persons 
who clearly could not have been present, 
that the evidence of such a witness is 
unreliable against the others, But this 
view cannot be stated asa general pro- 
position. Hach case must depend upon its 
own merits and were the erroneous identifi- 
cation is of sucha character as definitely 
te throw doubt upon the credibility of the 
witness then it may well be that the Jury 
should be warned against the danger of 
accepting his identification of, the other 
accused particularly wherethe sole evidence 
against the accused isthat of identification 
by the witness. These circumstances do 
not present themselves in this case. In my 
view the appeal should be dismissed and 
the convictions and sentences should be 
affirmed. 


` Allanson, J.—I agree, 


A. Appeal dismissed. 


PATNA HIGH COURT. 
Sxoonp Orvin Apparat No. 411 oF 1927. 
February 16, 1929. 


Myron: :—Mr. Justice Das, and Mr. Justice 


Fazl Ali. 
JAI NARAIN MUNDER AND OTHEBS— 
DEFENDANT8— APPELLANTS 
versus 5 
KULESWAR SINGH-—PraiNTIFF— 
RESPONDENT. 

Bengal Tenancy Act (VIII of 3885), s. 24—Kabil 
lagan lands—Sutt for assessment of farr and equatable 
rent—Decree for back rent—Damages for uk and 
occupation. 

A landlord can maintain a suit for assessment 
of fair and equitable rent of land which is recorded 
in the Record of Rights as kabil lagan and in res- 

eot of which no tent has beef previously fixed. 
b. 46, ot e : 

Gobind Sijuar v. Ram Saran Lal (1), distin- 

ished 


Where atenant has been in occupation of such 
land the Court can ina suit for assessment of fair 
rent pass a decree in favouf of the landlord for 

for use and occupation for a period of three 
years prior to the suit, though a suit for back 
rent, as such, cannot be maintained in regpeot of such 
land. [p.46, col 2.] . * M s 

Second appeal against a decision of the 
District Judge, Bhagalpur, dated the 
4th January 1927, modifying thatof the 
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Subordinate Judge of Bhagalpur, dated the 
28th January, 1925. | 

Meeers. S. M. Mullick and Navadwip 
Chander Ghose, for the Appellante. 

Messrs. Hasan Imam and Netat Chander 
Ghosh, for the Respondent. 

å JUDGMENT. 

Das, J.—This appeal arises out of a 
suit instituted by the respondents for the. 
following reliefs :— 

(a) That it bə declared by the Oourt that 
the land in suit is sitúate in Mauza Dhur- 
ganj and the land is liable to. assessment 
of fair rent and the plaintiff is entitled 
to recover from the defendants rents of the 
said land. 

(b) That it be declared by the Oourt that 
five rupees per bigha per year besides ceBa 
is fair rent of such lands in Mauza Dhur- 
ganj and consequently of the land in svit 
and the plaintift is entitled to recover from 
the defendants rent of the land in suit at 
the said rate and the cess. 

(c) That it be declared that the plaintiff ` 
is entitled to recover from the defendants 
arrear rents of the land in suit at the 
rate of five rupees per bigha per year, and 
a decree for Rs. 3,007, annas 5, pies 6, 
being the arrear rent aud cess for the years 
1327 Faslis to 1330 F'aslis including damages 
at the rate of 25 per cent. be passed against 
the defendants as shown in schedule (b) 
of this plaint. 

(d) That decree for cost of this guit be 
passed against the defendants. f 
(e) That any other relief to which the 
plaintif is entitled be granted to him. 

The Courts below have assessed 
a fairand equitable rent payable 
by the tenants to the landlord. On 
the question as to the back rent, the 
learned District Judge has held that the 
plaintiffs are not entitled to claim rent 
for those years, but he has given them 
a decree for damages for use and occupa- `’ 
tion hy the defendants of the disputed 
lands. The defendants appeal to this 
Oourt. 

Mr. S.M. Mullick appearing on behalf 
of the defendants contends that the Courts 
below should have dismissed the plaintiffs’ 
suit, According to him, the plaintiff are 
really claiming a decree for rept forthe 
past years at the rate to be asgessed by 
the Court, and he contends before us that 
the suit in no sense is a sult for assessment 
for fair yent payable by the defendants to 
the plaintiffs. I am unable to agree with 
this contention. In para. 6 of the 
plaint the plaintiffs submit, * 
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“That the aforesaid land is situate in 

auza Dhurganj &nd the said land isliable 
to, assessment of fair rent and the plaintiff 
18 entitled to recover such rent from the 
defendant," k 

Prayer (b) specifically asks the Court to 
assess a fair and equitable rent payable 
by the defendants to the plaintiffs. It is 
imposible to understand why the Court 
could refuse to assess a fair rent payable 
by the defendants to the plaintiffs., since 
the land is recorded in the Record of Rights 
as kabil lagan, Mr. S. M. Mullick relies 
upon the decision of this Oourt in Gobind 
Lal Sijuar v. Ram Saran Lal (1). There is, 
however, no difficulty in understanding 
that decision. The plaintiffin that case 
asked the Oourt to hold that the fair and 
equitable rent payable by the tenants to 
him was Ra, 258-10-6. He admitted, however 
that there was a rent payable by the tenants 
to him before the institution of the suit 
and that rent was Rs, 940-0. In these 
- circumstances the Court had to consider 
whether the suit was maintainable. This 
Court pointed out that thesuit for the 
determinafion of fair and equitable rent 
proceeds on the assumption that no rent 
has hitherto been paid by the tenant to 
the landlord and that the suit was confes- 
sedly a suit for the determination of fair 
and equitable rent, although it was admit- 
ted by him thata rent of Re. 94-60 had 
hitherto been paid to him,and the conclu- 
sion at which this Court came was expressed 
in these words: 

"In my view the action, so far as it is 
an action for the determination of fair and 
equitable rent, does not lie, because he 
is not claiming this fair and equitable 
rent in respect of future years but because 
he is claiming it in respect of the past years 
for which rent has already accrued due.” 


Ifind that the learned District Judge 
` says in his judgment that he is unable 
to understand this passage, but with great 
respect he would have had no difficulty 
in understanding it if he realised that it 
was admitted by the landlord in that case 
that the rent payable by them to the 
landlord before the institution of the suit 
was Rs, 94 6-0. 

But in this case no such question arises. 
The land is recorded in the Record of Rights 
as kabillagan and the suit therefore pro- 
éeeds on the assumption that no rent has 
hitherto been paid by the tenants. The 
plaintiffs aré accordingly entitled to ask 


(1) 68 Ind, Cas, 438; 2P. L. T, 642, | . 
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the Court to determine what is the «air 
and equitable rent pAyable by thé tenants. 

The next question is whether the learned 
Judge was right in giving the plaipt- 
iff damages for use and occupation of 
the land. I am of opinion that the view 
taken by him is perfectly ‘correct. He 
concedes that a suit for rent for the past 
years cannot be maintained since no rent 
has been fixed for those years either by 
contract or by the decree of a Courtor in 
any othér way. But the defendants were 
in actual occupation of the land and there 
is no reason why the defendants should 
not pay damages for the use and occupation 
of the land. 

But there is one difficulty. Regarded 
as a suit for use and occupation, the claim 
in respect of the year 1327 must be disal- 
lowed. The plaintiff can only claim dama- 
ges for three years and it is conceded by 
Mr. Hasan Imam that he is not entitled 
to any decree in respect of the year 1327. 

Subject to this variation the appeal fails 
and must be dismissed with costs. 

Fazl All, J.—1 agree. 


A, Decree varied, 


« 
. 


PATNA HIGH COURT. 
Mi80ELLANEOES ÁPPRAL No. 37 or 1928, 
February 11, 1929. 7 
Present:—Mr. Justice Das and Mr, Justice 
: Fazl Ali. 
BABU LAL—AUCTION-PURORABBE— 
4 APPELLANT 


VETEUS $ 
kani PAREM KUMAR-—JODGMENT- 
DEBTOR—RRESPONDENT. 

Liguiiation Act (IX of 1908), 3. 18—Civil Procedure 
Code (Act V of 1908), O. XXI, v. 90—Fraudulent 
suppression of sale processes —Fraud— Limitation for 
setting aside sale—Onus of proof of knowledge of real 


acts, 

Where fraudulept suppressioh pf the sale processes 
from the knowledge of the judgment-debtor is proved, 
itis for the dedtee-holder to establish at what pre- 
cise point of time the judgment-debtor had clear and 
definate knowledge of those facts which would entitle 
him to apply for setting aside the sale. [p.47, col. 
1 


‘When a man has committed fraud and has got 
property thereby, it is for him to say that the person 
injured by the fraud and suing to recover the 
property figs had clear and definite knowledge of 


those facts which ¢onstituted the fraud at a time- 


which is too remote to allow him to bring the suit. 
[p. 47, col. 2; p. 48, col. 1!] < 
Narayan Sahu y, Damodar Das (1), followed, 
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Cgntrivance on the part qf a decree-holder to 
pores the judgment-debtor from acquiring know- 

dge of the facts which would entitle the latter to 
apply for getting aside a sale under O. XXI, r. 90, 
Civil. Procedure Code, would amount to fraud 
within the meaning of s. 18 of the Limitation Act. 
[p. 48, col. 1.] 


Miscellaneous Appeal against an order of 


the Subordinate Judge. Muzafferpur, dated" 


the 24th September, 1927. 
Mr. Sant Prasad, for the Appellant:— 
Mesers. Hasan Imam, P. Dayal A. P. 
T pedhya and B, K. Sinha, for the Respon- 
ent: — 


JUDGMENT. 

Das, J.—On the 7th of April, 1626, the 
appellant purchased the disputed properties 
for Rs. 8,000 in execution of his own decree 
as against the respondent. Onthe 25th of 
March 1927, the respondent, Rani Parem 
Kumari applied for setting asidethe sale 
under O. XXI, r. 90 of the Code. The 
application has succeeded and the learned 
Subordinate Judge has eet aside the sale. 
The decree-holder-auction-purchaser ap- 
peals to this Court. 

The first question which we have to 
consider is whether the respondent's appli- 
cation was barred by limitation. The 
Indian Limitation Act prescribes a period 
of 30 daysonly from the date of the eale 
foran application to set aside a sale in exe- 
cution of a decree; so that it is necessary in 
this case for the spplicant-respondent to 
make out a case under s.18 of the Indian 
Limitation Act to enable the Oourt to deal 

—— jth her application on merits. The learned 
Subordinate Judge has in substance found 
that there was a fraudulent suppression of 
the relevant notices. But the learned 
Advocate appearing on bahalf of the decree- 
holder-appellant contends before us that 
there is no positive finding in the judgment 
of the learned Subordinate Judge on the 
question of fraud. I think Mr. Sant Pra- 
sad is technically right but readin the 
whole judgment there is no doubt whatever 
that the learned Suvordinate Judge did find 
as a fact that, there was fraudulent sup- 
pression of s&le-processe® The last three 
lines of his judgment run ag follows: 

"If there has been fraudulent suppres- 
sion of sale processes it is for the deeree- 
holder to show when the judgment. debtor 
came to know of the auctfion-sale.” 


Previously he had said:— 

"Inadequacy of price at the sale resulted 
from the fact that the sale processes were 
not served on the spot.” | 

But still the criticism remains that there 
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is no direct finding as to the fraud; and 
having regard to this criticism we have ex- 
amined the evidence with great care. lj is 
the case of the respondent that notice under 
O. XXI, r, 66 was served personally upon the 
respondent who it must be remembered, is a 
pardanashin lady of rank and position 
living in acastle at Allahabad. The notice 
on the face of it beara her signature; 
but there is no proof of her signature 
except in the evidence of Babu Lal the 
appellant. His evidence isso extraordinary 
that, in my opinion, it is quite impossi- 
ble to believe it. He actually says that the 
“Rani came near the main entrance of 
the rooms where she lived and took the 
notice.” 
He proceeds to say as follows:— 6 
“A carpet was spread and Rani saton 
it. She sent for writing materials and 
presumably when the writing materials 
duly appeared she put her signature on 
the original notice and returned it to the 
decres-holder, Kumaruddin, the peon, 
is a little more cautious. He declines to 
say that he actually saw. the Rani 
putting her signature on the 'hotice but 
says she signed from behind a door." 
The question is whether it is possible 
to believe the evidence of Babu Lal that 
the respondent Parem Kumari, a lady 
of rank and position living in a_ castle, 
came tothe front door and actually took 
the netice from the hands of the decree- 
holder. In my opinion the learned Sub- 
ordinate Judge was rightin disbelieving 
this evidence. If this be so, then it is* 
obvious that a gross fraud was perpet- 
rated en the lady and that it is impossi- 
ble to accept the case that the signature 
purporting to be the signature of the 
Rani on the notice under O. XXI, r. 66 
of the Cede is in fact her signature. 
When this is once established the case 
is brought within the decision of Sir 
Lawrence Jenkins in Narayan Saha v. 
Damodar Das (1). In the course of his 
decision the late Ohief Justice of the 
Calcutta High Oourt said as follows:— 
“Wraud, at any rate the class of fraud 
with which we are here concerned, is a 
continuing influence and until that in- 
fluence ends, it retains its power of 
mischief. And so, it was said in the 
case to which I have referrede that when 
a man has committed fraud and has got 
property thereby, it is for him to say 
that ths person injured by the fraud and 


e (1) 16 Jud, Cas, 464; 16 0. W.N.894, e 


48 


suing to recover the property has had 
clear and definite Knowledge of those facts 


BABU LAL v. PAREM KUMAR, 


which constituted the’ fraud at a time. 


which is too remote to allow him to bring 
the suit.” . . 
The doctrine is stated in this passage 


"with a clearness and precision to which 


it is impossible to take any objection. 


‘There was fraud at the outset and it is 


for the decree-holder to establishat what 
precise point of time the judgment debtor 
had clear and definite knowledge of 
those facts which would entitle her to 
apply for setting aside the sale. 


Mr. Sant Prashad contends that there 
is a conflict in the evidence as edduced 
on behalf of the petitioner on a material 
point that whereas Rani Parem Kumari 
says that she heard of the sale from 
Sheo Sagar Sinha; Sheo Sagar Sinha on 
the other hand says that he heard of the 
sale from the Rani. It may be mention- 


.ed that Sheo Sagar Sinha is the zurpesh- 


gidar in possession of the properties, Now, 
the Rani does say that she heard of the 
sale from Sheo Sagar Sinha. The evidence 
of Sheo Sagar Sinha is that a peon of 
his kutchery gave him the information 
of the saleon the7th March, 1927, when 
he was actually in Patna and that he 
informed the Rani on the 18th of March, 
1927, that the properties had been sold 
in execution of the decree obtained by 
respondent. The whole of the evidence 
of Sheo Sagar leaves no doubt whatever 
that he heard of the sale from his peon 
and that it was he who gave information 
of the sale to the Rani. But there is this 
passage in the evidence of Sheo Sagar 


Sinha: 
“T came to know of the sale from the 


Rani.” . 
It is this passage which encouraged a 


-very strenuous argument before us on the 


part of Mr. Sant Prashad that Sheo Sagar 
himself heard of the salefrom the Rani. 
I have no doubt whatever that there is some 
error in recording the evidence of Sheo 
Sagar. We have to read the whole of the 
evidence of Sheo Sagar, and there is no 
room for doubt that according to him he 
heard of the sale from his peon and gave 
information of the sale to the Rani on 
the l8th'March. In my opinion there is 
extough in the"evidence to establish that 
there was & contrivance on the part of 
the decree-hélder which prevented the 
judgment-debtor from acquiring knowledge 
of the facts which,would entitle her to 
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apply under O. XXI, r. 90. That being 
80, it is impossible to say that a case under 
8.18 of the Indian Limitation .Act ‘has 
not been made out. I hold, therefore, 
that the application was not barred by 
limitation. 

Now, Icome to the merits, ‘and in my 
opinion there is little to be said, so far 
as the merits are concerned, in favour 
of the auction-purchaser appellant. He 
purchased the properties for Rs. 8,000, and 
in the Oburt below he stated to the Court 
that he would not let the properties go 
even for Rs. 20,000. There is evidence 
which the learned Subordinate Judge has 
accepted, that the property is worth any 
thing between Rs, 75,000 and Rs, 80,000. 
According to the evidenceof the Patwart, 
who has precise information of all the facts 
connected with the disputed properties, 
the cash income of the disputed properties 
is Rs 3,923 a year and there are 410 or 560 
bighas of zirat lands. The plaintiff himself 
says, though on information of others that 
the naqdi income is Rs. 3.0004 year and 


there are 200 bighas of zirat lande. On the 
Geass Valuation it appears the learned 
Subordinate Judge has come to the 


conclusion that the property must be worth 
between Rs. 75,000 and Rs. 80,000. There 
is no doubt at all that the property was 
sold at a gross undervalue. Then there 
is the other question, whether notices in 
connection with the execution sale were 
served in accordance with law. I have 
already dealt with the service of noti 
under O, XXI, r. 66, and in regard to otha 
matters itis not necessary to say anything 
more than that I entirely accept 
the conclusion of the learned Subordinate 
Judge. This being so theappeal fails and 
must be dismissed with coste, ° 


Fazl Ali, J.—I agree. 


A. Appeal dismissed, 
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RANGOON HIGH COURT. 
OngrMINAL ÁPPRAL No, 780 or 1928. 
August 15, 1928. 


$ Present:—Mr. Justice Darwood. 
OHELLAM PILLAI—Acovssp 
. —APPELLANT a 
versus 


EMPEROR—Oprrosr Party, 

Penal Code (Act XLV of 1860), s. 124-A—Sedition 
by writing, ingredients of—Publication of seditious 
matter—Printing of seditious matter—Liability of 
Manager of Press—Jurisdiction—Evidence Act (I of 
1872), s. 106—Seditious matter printed at Press— 
Knowledge—Presumption—Onus. 

The publication of the seditious matter is not a 
necessary ingredient of the offence of sedition by 
writing. 

The Assistant Manager of a Press who causes 
to be printed certain seditious matter in the 
Press is liable to be dealt with under s. 
124-A, Penal Code. But the mere fact of the 
accused being Assistant Manager of the Press where 
such matteris printed does not ipso facto make him 
liable for the offence. To bring the offence home to 
him it must be established by evidence that he 
had knowledge of such printing. 

There is no presimption that because a man is 
the Assistant Manager of a Press he has knowledge 
of every bit of job printing. Therefore, no onus is 
cast upon such a person toprove that he had no 
knowledge of the seditious matter having been 
printed at the Press. 

Ths Magistrate of the place where the seditious 
matter is printed has jurisdiction to try the offence 
under s.124-A, Penal Code, evan though such matter 
may not have been published there. : 

Criminal appeal from an order of the Dis- 
trict Magistrate, Rangoon, dated the llth 
June, 1328, in Criminal Regular Trial No. 
39 of 1928. 

JUDGMENT.—The appellant Ohellam 


5 m Pillai has been convicted by the District 


Magistrate, Rangoon, of an offence under 
s. 124-A, Indian Penal Code, and sentenced 
to 18 months’ rigorous imprisonment. 

The case against him is that he caused 
a seditiods leaflet entitled “Are we dogs.” 
to be printed at the Desopakari Press, 
Rangoon, of which he was the Assistant 
Manager. Tbe evidence shows that this 
"leaflet was distributed by the absconding 
Manager of the Press Naidu at Mandalay 
and along the Railway tothat place. 

The leaflet: contained an incitement to 
the youth of Burma to rise up in arms 
against the English to throw off the hated 
foreign yoke, to free their country by 
kiling every Englishman and by such 
means make their motherland an inde- 
pendent State. One of the grounds of 
appeal in this cas» isthat the District 
Magistrate, Rangoon had no jurisdictionsto 
hold the trial as there was no proof of 
publication within his jusisdiction. If it 
.is held to be proved thgt the leaflet was 
printed in Rangoon at the instigation of 

e 
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49 
the appellant the fast that it was pub- 
lished elsewhere* would not, ite seems to 
me, oust the jurisdiction of the Rangoon 
Oriminal Obdurt to try the case. One of 
the ingredients of the offence, viz, the 
creation of the written words, has certainly 
taken place within the jurisdiction of 
the District Magistrate's Court, Rangoon., . 
. The District Magistrate, therefore, had 
jurisdiction to try the case. . f 
. The next point taken on appeal, 
is that in the absence of evidence 
to prove publication of the leaflet by the 
appellant he ought not to have béen 
convicted at all, The argument here is 
that even assuming that appellant had 
caused the pamphlet to be printed* the 
essence of the offence liesin the publication 
of the seditious matterand the appellant 
was not guilty of any such publication. 
This isa contention of doubtful validity. 
Section 124-A reads: 

“Whoever by words, either spoken or 
written . . . . . brings or attempts 
to bring into hatred or contempt, etc." 

There is no mention of publication: and 
& comparison with the terms of s. 499, 
Indian Penal Code, which defines the 
offence of criminal libel would appear 
to show that publication by the writer 
was purposely omitted as an ingredient 
of the offence of sedition by writing. 
Section 499, Indian Penal Cede, runs 
thus: 

“Whoever, by words either spoken og 
intended to be read ....., 
makes or publishes any imputation..." 

Under this definition the intention that 
the defamatory matter should be read or 
published is clearly indicated, and without 
such publication, or proof of an intention 
that it should be read no offence has been 
committed. 

In a case under 8. 124-A the mere 
authorship of aseditious leaflet which has 
been published by others would be sufficient 
to constitute the offence. That is the 
plain meaning of the wording in the 
section itself and any other interpretation 
would render it nugatory. To takea by 
no meansimprobable illustration: Suppose 
a rabid communist were to print some 
violently seditious leaflets. lf the law 
were that he could not be puhished for 
printiag these leafləts unless it cotld 
also be proved that he published them, 
it would not be a difficult matter 
for him to arrange for, their publication 
ewithout his knowledge. The section 
appears to me to have been worded 
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as itis in order to prevent people escaping 
liaBility°in the manner suggested above; 
and I have no doubt thatifitis proved 
that the appellant did cause the leaflet 
in question to be printed he is liable 
to be dealt with under s. 124-A, Indian 
Penal Code, whether he was responsible 
for its publication or not, 

The question which remains for con- 
sideration is'whether the appellant really 
did cause the seditious leaflet to be print- 
ed. The only evidence implicating him 
i$ that given by an ex-employee of the 

ress, Ramasami Pillai, who says that he 
left it because his wages for 14 months, 
Rs, 35, had not been paid. He states 
thit it was after he left the Press that 
the appellant called him one day and asked 
him ‘to compose this article giving him 
& sheet of foolscap paper with some 
typewritten matter on it. He went to 
the Press and there composed the article. 
There were, he said, other compositors 
at the Press at the time. It was aboat 
5-30 or 6 P.M. at the time. He took about 
three-quarters of an hour over the job 
and was paid ten annas for it. He does 


not remember the month during which 


he left the Press; but according to the 
evidence of & defence witness it was in 
November, 1927. He also stated in exami- 
nation-in-chief that he had received his 
arrears of salary Rs. 85 presumably after 
the printing of the leaflet. 

He further states that when he composed 


„the article: the. subscription: “Mg. Po 


Sein, President, Republican Society, 


Burma,’ were not there. There is no 
evidence as to who composed these 
words. 


It is clear from the evidence that 8. 
Naidu, the Manager of the Press, left 
Rangoon for Mandalay on the 20th January 
at the latest and that he was distributing 
these leaflets on the journey up. They 
must, therefore, have been printed before 
that date. At that period the aecused was the 
Assistant Manager of the Press, but he 
does not ipso facto become liable for any 
seditious matter printed in the Press. His 
liability must be established by evidence 
proving his knowledge of the act com- 
plained of. It was possible, and indeed 
in this case extremely probable, that the 
Manager 8. Naidu who actually distributed 
the pamphlets. may also have had them 
printed himself.  . 

The evidence agaiast the appellant has, 
thereford to be very carefully considered 
before he is convicted. The firat point 
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which strikes one as rather curloud, is 
that the appellant should have had: reeourge 
to this ex-employee to set the type for 
this article, The Press had its own 
compositors who were capable of doing 
“the work, and according to Ramasami they 
were actually present whenhe went there 
to compose. If those compositors were 
not trustworthy enough for & jobof this 
type One would have expected the eomposi- 
tion to have been done at a time when 
they were absent. If, on the other hand, 
they were reliable men whose loyalty to 
their employers could be depended upon, 
there was no need to engage an outsider 
to perform a task which could have been 
safely leftto them. In fact the employment 
of an outsider for any job like composing 
when the ordinary compositors were 
available was likely to cause comment. 

Ramasami's ability to set type has been 
challenged strongly. He was asked in the 
Magistrate's Oourt to compose from Ex. 1 
which is a copy of the leaflet Ex. A. The 
result of his handiwork was apparently 
not successful for reasons given by him. 
This failure does not increase one's 
confidence in his credibility. 

Evidence was produced to show that 
the type used for the printing of Ex. A 
was from the Desopakari Press and Ex. 
M is a specimen of the printing done 
from that type. It is a copy of the first 
two lines of Ex, A, and certainly resem- 
bles Ex. A so far as type goes, But tra 
evidence also shows that this is the ustia 
form of type used in all Pressesand thi. -- 
is not surprising information. Neverthe- 
less the probabilities are enormously in 
favour of S8. Naidu having had the leaflet 
printed in his own Press and I think 
it may be jyegarded as proved that 
Ex. A did emanate from the Desopakari 
Presg. 

The learned District Magistrate was of 
opinion that the onus of proof that the 
leafle& was printed without his knowledge 
and consent mest be discharged by the 
appellant as being a circumstance in itself 
unusual and contrary to the normal con- 
duct of a business. This perhaps was 
another way of stating the rule of evidence 
that when any fdct is especially within 
the knowledge of any person the onus of 
proving that fact isonthat person. But 
I* do not think jt necessarily follows that 
because a person ia the Assistant Manager of 
a Press he must, therefore, have knowledge 
of every bit o£ job printing which is 
done at the Press. It may easily happep 
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‘that the Manager may have a piece of 
. Bis work done without his Assistant's 
owledge, and where the consequences 
» following upon knowledge ofa particular 
piece of work are as grave, as they are 
in this pase, it is only reasonable that 
stricter proof than mere assumption ‘of 
knowledge should be required. Exhibit A 
was not a type of leaflet which was 
likely to be printed openly. Its printing 
would be kept secret until it was broadcast- 
ed and even after that the printer would be 
careful to cover his tracks. 

The learned District Magistrate who had 
the opportunity of seeing and hearing 
Ramasami Pillai has accepted his evidence 
as true; if it is true there can be no 
doubt about the appellant’s guilt. I fiad 
some difficulty, however, in accepting 
it unreservedly. Since the Manager of 
the Preas Naidu has absconded it strikes 
me asa littlesingular thatthe only evidence 
available should be against his assistant 
the present appellant. Ramasami is not 
a type of person whose veracity can be 
implicitly relied on and one would like 
to be on safer ground than his sole testimony 
in upholding a conviction in so serious 
a case as this. g 

I view his evidence with so much doubt 
that the appellant ought to be given the 
benefit of it. The conviction and sentence 
are, therefore, set aside and the appellant 
will be acquitted. : 

R.L, Conviction set aside. 


RANGOON HIGH COURT. 
FrigsT Orvin Arpat No. 141 or 1928, 
August 13, 1928. 

Present:—Sir Henry Pratt, Kr., Officiating 
Ohief Justice, and Mr. Justice OAniston, 
U PO HNTYIN—PLAINTIFF—APPHLLANT 


versus 
Tas OFFICIAL ASSIGNEE— 


DarFBNPANT—RR3PONDENT. 

Trustee—Commission — agente-Goods — destroyed— 
Insurance money—Owner, right of. 

If trust property is disposed of by a trustee 
the proceeds of the disposition may be followed 
and claimed by the cestur que trust, if they can be 
identified. The same rule*applies ifthe trust pro- 
perty has been changed into money and the money 
can be ear-marked. 

The owner of goods entrusted to a commission 
agent for sale can, on the lgtter's insolvency, follow 
and recover the insurance money paid to the Official 
Assignee on the goods, being destroyed. 


In re Hallett’s Estate (1), foowed. 


U PO HNYIN v, OFFICIAb ASSIGNRB. 


; "Bl 

Firet appeal against the judgment ef the 
Original Side in Oivil Regular No. 371 of 
1927. 

Mr. N. N. Burjorjee, for the Appellant. 

Mr. Auzam, for the Respondent. 

JUDGMENT.—It is common ground 
that plaintiff had 1316 bags of gram lying 
in the godown of Sayed Kazim on com- 
mission sale, when the building was burnt 
down and the gram destroyed. 

The gram was covered by a fire insurance 
policy and the Java Sea and Fire Insur- 
ance Company paid the Official Assignee 
Rs. 5,721 on account of the value of 4,000 
bags of gram destroyed by fire. 

It should be explained that Sayed Kazim 
had died and hia estate was adminigtered 
in insolvency. There is also no reason 
whelever to doubt the very definite evid- 
ence that the insurance premium Ra, 150 was 
paid by plaintiff. 

Plaintiff sued to recover the insurance 
money from the Official Aesignee. R 

The learned Judge on the Original Side 
held that the plaintiff would have been 
entitled to recover the gran” had it remain- 
ed gram atthe time of the insolvency, but 
that, as it has been converted into money, 
he could not follow and recover the 
money. 

To our mind the authorities on which 
the learned Judge relies do not support 
his view. 

He quotes a passage from William's 
Bankruptcy Practice at page 230 (13th 
Edition) to the effect that according to the 
ordinary course of business between mer- 
chants and their factors, the former volun- 
tarily became the creditors of their factors 
in respect of the moneys so received, 
whereby the moneys, although the proceeds 
of goods received on trust, lose their trust 
character. But thisin no wise justifies a 
finding that the insurance money for 
goods belonging to the creditor lose its 
trust character. 

Onthe previous pageit is pointed out. 
that property vested in the bankrupt 
as an agent, such asa factor, etc., will uot 
pass to the trustee of the creditors, so 
long as it or its procseds remain disting- 
uishable from the mass of the bankrupt's 
property. . 

Itis also pointed out shorjly after the 
passage quoted that ggods bought ky the: 
bankrupt with the proceeds of property 
deposited with him can, be followed by 
the cestui que trust, if such goods can ba 
identified, even though the purchase of 
thenfis breach of trust. 


-© Limitation Act (IX of 1908), s. 
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There would seem no reason, therefore, 
why the insurance money paid to the 
trustee for goods destroyed by fire should 
not be recovered by the creditor. In re 
Hallett's Estate (1) is clearly good authority 
for following the proceeds of trust pro- 
perty so long as they are identifiable, and 
in this case they obviously are. 

So it islaid down in the Laws of Eng- 
land, Halsbury. In s. 275 (page 169) that if 
the trust property is disposed of by a 
trustee the proceeds of the disposition may 
be followed and claimed by the cestui que 
trust, if they can be identified. The same 
tule applies if the trust property has been 
changed into money and the money can be 
ear-marked. 

We consider that plaintiff had a first 
claim in the insurance money and his suit 
should have been decreed. 

The appeal will be allowed and the suit 
decreed with costs in both Courts. 


N.H. Appeal allowed. 
(D (1880) 13 Oh. D, 696; 49 L. J. Oh. 415; 42 L. T. 
; 28 W. R. 732, 


RANGOON HIGH COURT. 
Fiaest Orvin APPRAL No. 100 or 1928. 
August 21, 1928, i 
Present:—Sir Henry Pratt, Kr., Officiating] 
Chief Justice, and Mr. Justice Ormiston. 
n G. BHANDARI—PLAINTIFF 
— APPELLANT 


versus 
T. NIHALCHAND AND CTHBRB 
— DBFBENDANTB8— HR BBPONDBNTS. 
8. Jk—Bona fide 
litigation—Exclusion of tume—Res judicata—Point of 
law—Counsel, erroneous admission of. 

A suit for recovery of rent was filed without a 
certificate of standard rent as required by 
s.12 ofthe Rangoon Rent Act. No issue, however, 
was framed on the point, and the claim was decreed. 
On the decree being set aside in appeal for want 
of certificate the ped filed a fresh suit and 
claimed benefit of tation in respect of the first 


Buit : 

Held, that under the circumstances, the plaintiff 
was, under s. 14 of the Limitation Act, entitled to 
deduct the entire period of the former suit, i.e , from 
its institution to the decision ofthe appeal jp. 54, 
col. 1. 
Nrityamoni Dassi v. Lakhan Chunder Sen (1) and 
Lakhan Chandra Sen v. Madhu Sudan Sen (2), refer- 
red tp. 

À buds is not bound by an erroneous admission of 
Jaw on the part of its Counsel, and a decision based 


on such admission does not operate as res judicata. [p. 


54, col, 2.] 

Jotendromohus Tagore v. Ganendromohun Tagore 
(3) and Ben? Pershad Koewi v. Dudhnath Roy (4),* 
referred to, 


BHANDARI V. NIHALOHAND, ` 


o MIO. 1926 
First appeal against the judgment of the 


Original Side in Civil Regular No. 102 of . 


1927. 

Mr. N. N. Burjorjee, for the Appellant. 

Mr. J. K. Munshi, for the Respondents, 

JUDGMENT.—The  plaintiff-appel- 
lant is a jeweller who occupied a stall in 
the Suratee Bara Bazaar under a tenancy 
agreement providing for the payment of a 
daily rent. Although in theory such a 
tenancy is nærely a daily tenancy, the prac- 
tice of the Bazaar authorities is to allow 
a tenant to continue to occupy the stall as 
long as he continues to pay his rent and 
does not de or omitto do anything which 
causes inconvenience in the administration 
of the Bazaar. If circumstances render it 
desirable, the rent is raised and a new ten- 
ancy agreement is entered into at an increas- 
ed rent, but it seldom,if ever, happens 
that the rent is raised to a point which in- 
duces the tenant to give up his tenancy, 
Again, while sub letting without the con- 
sent of the authorities is not allowed, so 
long as the sub-lessee does not cause trouble 
and the outward aspect of the transaction 
is that he has merely a license to occupy the 
stall, no objection appears to be taken. 

In 1919 the plaintiff-appellant left Ran- 
goon having entered into an agreement 
|Ex. A (1)] with the defendant-respon- 
dents, a joint family carrying on the trade 
of jewellers through their manager the let 
defendant. By this agreement, which is 
in the form of & lease, the plaintiff let to 
the lst defendant the stall and its furniture 
alist of which is attached, its value be- 
ing stated to be Rs. 1,196 for two years 
from the date on which possession would 
be given "paying therefor the monthly rent 
of Rs. 90 per month and also thedaily rent 
of the Company during the said term." 
The lessee covenants (D to pay "the said 
rent" pn the 10th day of each month, (2) 
tosurrender at the end of the term, and 
(3) “to pay also rent to Suratee Bazaar 
Company, Limited, and observe all the 
rules and regulations of the said Oompany.” 
There is a proviso for determination on 
one month's notice if the lessor comes to 
Rangoon with intention to resume his own 
businecs. The only reasonable construc- 
tion of this document, having regard to the 
third covenant, is that the lessee agreed 
with the lessor to pay the daily rent to the 
Company, not to the lesgor. 

At the time cf the execution of the lease 
the daily rent was Re. 1-4 and it remained 
the same until it‘was increased under the 
circumstances her®inafter set out. Posses- 
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Bion was given on the 23rd October, 1919, 

. but at the expiration of the term the de- 
fendants held over, and they must be taken 
*to have done so on the conditions of the 
lease, 

The defendants continued to pay the 
monthly rent to the plaintiff up to the 22nd 
October, 1922, as and from which date they 
ceased to pay it, and on the 10th December, 
1922, by means which need not be parti- 
cularised, the defendants persuaded the 
Bazaar authorities to determine the plain- 
tiffs tenancy and to give them a tenancy 
at a daily rent of Ra. 4-4, thus ousting the 
plaintiff. 

The plaintiff returned to Rangoon, and 
as the result of his representation, on the 
10th February, 1923, the Bazaar Company 
again recognised him aa their tenant at an 
increased rent of Rs. 4 a day. 

On the 28th April, 1928, the plaintiff 
gave the defendants notice to vacate by 
the 23rd May, 1923, and there having been 
non-compliance with the notice, on the 
4th July, 1923, he instituted Civil Regular 
Sait No. 354 of 1923 of this Court. In this 
suit, as originally framed, he claimed, am- 
ong Other reliefs, possession, Rs. 630 as rent 
for the period from the 23rd October, 1922, 
to the 23rd May, 1923, thereafter Rs. 90 
es compensation for use and occupation 
for the period from the 23rd May, 1923, to 
23rd June, P923, and farther such compen- 
sation at the same sae 

On the 14th August, 1923, he filed an 


~—~amended plaint in which no claim for rent 


as such was made, but a claim was made 
for Hs, 720 (being the aggregate of the 
sums of Rs. 630 and Rs. 90) as mesne 


profits. 

On the 2nd September, 1924, a decree was 
passed by May Oung, J., in favour of the 
plaintiff for (inter alia) possession, Rs. 630 
as rent from the 23rd Ostober, 1922, until 
the 23rd May, 1923, and compensation for 
use and occupation at Rs. 90 per mensem 
from the 23rd May, 1923, till possession was 
given. . 

The defendants appealed in Civil Firat 
Appeal No, 202 of 1924, and by the decree 
of the Appellate Side dated the 30th March, 
1925, the decree of the Original Side was 
confirmed, except as to fhe item of Rs 630 
forrent as to which it was held that no 
decree for rent could be passed by reason 
of 8. 12 of the Rangoon Rent Act, 1920, 
which provides that a plaint in a suit for 
the recovery of rentis not to be accepted 
unles3 a certificate certifyihg the standard 
rent has been attached “hereto, No such 

. P] e e 
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certificate had been attached to the plaint 
in the suit. . M 

On the game date, the 30th March, 1925, 
the defendants gave possession to the 
plaintiff. It should be sated that the de- 
fendants paid to the Bazaar Oompany 
daily rent at the rate of Rs. 44-0a aay 
from the 10th December, 1922, to the 10t 
February, 1923, the date on which the 
plaintiff was again recognised by the Ba- 
ziar Oompany as its tenant. ‘Thereafter 
they ceased to pay such rent. From the 
23rd May, 1923, tothe 17th July, 1923, the 
plaintiff paid rent at the rate of Rs. 4 a 
day, aggregating Rs, 224, to the Bazaar 
Company although the defendants were 
actually in occupation. From the 18th 
July, 1923, to the 30th March, 1925, the Ba- 
zaar Campany refused to accept rent from 
either party, but after being given posses- 
sion, the plaintiff, on the 19th August, 1925, 
paid to the Bazaar Company the rent which 
had accrued during this period aggregat- 
ing Rs. 2,488. : 

The plaintiff filed the present suit on the 
26th February, 1927, claimmg Rs. 3,750 
under four heads :— 


Rs. 
(a) Rent at Rs, 90 per month 
from the 23rd October, 1922, 

to the 22nd May, 1923. 2 630 


Amonnt paid by the plaint- 
M iff on nan of the defend- 
ants’ default to the Bazaar 
Company from the 10th 
February, 1923, tothe 22nd 
May, 1923,at Re. £a day .. 
Amount paid by the plaint- 
ifffor the defendants’ use 
and occupation to the Bazaar 
Company from the 23rd 
May, 1923, to the 17th July, 
1923, at Rs. 4 a day 2t 
(d) Amount paid by the plaintiff 

tothe Bazaar Uompany on 

account of the defendants 
use and oc^upation of the 
stall from the 18th July, 

1923, to the 30t March, 

1925 ni 


(c) 


224 


2,488 


Total ... 


A 3,750. 
tbe Original Side 

The learned Judgeon tbe Original Di 
dismissed the guit, holding, that the claims 
under the several heads were barrad by 
limitation, by the provisions of Q IL r. 2 
of the Civil Procedure Code, or by res 


54 


judicata, in certain cases by & combination 
of two ef them. . 
-The claim for rent is basedron a consider- 
ation different in the main to those govern- 
ing the claims under the other heads. As 
to this the plaintiff claimed for the 
purposes of limitation to exclude the period 
from the institution of the guit to the deci- 
sion of the appeal from the decree therein. 
The learned Judge held that the defendants 
in their written statement having pointed 
out that the suit in so far asit was based 
on a claim for rent by reason of the non- 
obsefvance of the provisions of s. 12 of the 
Rangoon Rent Act, 1920, and the plaintiff 
having taken no steps to legalise his claim 
for rent, he could not beheld to be pro- 
'sécuting the previous suit in good faith as 
regards this claim, and that, therefore, he 
was not entitled tothe benefit of s. 14 0f the 
Limitation Act. In Civil Regular No, 354 
of 1923, there was no issue covering the 
point, except, perhaps the general issue as 
to the relief to which the plaintiff was 
entitled, and the matter could not have 
been seriously discussed, as May Oung, J., 
gave a decree for the rent as a matter of 
eourse. So long as the decree was in 
eexistence, that is to say, until it was in part 
get aside by the Appellate Court, the plain- 
tiff could vot file another suit for the rent, 
and Mr. Munshi concedes that the plaintiff 
is entitled todeduct the period intervening 
between the two decrees. But this is not 
enough to save limitation, and Mr. Burjorjee 
urges that the period of exemption should 
begin on ihe date of the institution of the 
suit. In support of bis argument he cites 
Nrityamoni Dassi v, Lakhan Chunder Sen 
(1) where the decision of the Calcutta High 
Court in Lakhan Chandra Sen v. Madhu 
Sudan Sen (2) was sffirmed by the Privy 
Council. The decision of the High Court 
had been that the plaintiffs in the guit 
should be allowed the period between the 
date of his decree and the date 
* when it was set aside. But their Lordships 

laid it down as & general principle that 

limitation would “without doubt remain in 

suspense whilet the plaintiffs were bona fide 
.litigating for their rights in a Court of 

Justice.” Having regard to the fact that 
*no specific issue was raised on the point, 

and that the rent was infact decreed, we 

e 


(1) 33 Ind Cas. 452; 43 O. 060; 20 O. W. N, 522: 
30 M. L. J. 529; (1910) 1 M. W. N. 339; 3 Le W. 471: 
18 Bom, L.R. 418; 24 O, L, J 1; 20 M, L. T. 16 


(P. 0). 4 
2) 35 0. 260; 7 O.L.'J. 59; 3 M, L, T, 90; j 
woh. 396, . Mrs 
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think that it must be held that the plaintiff” 


was bona fide litigating his claim through- 
out the period of the suit. Mr. Munshi, 
however, relies on s.1 (4) of the Rangoon 
Ren Act, 1920 which provides that the 
expiration of the Act shall not render 
recoverable any rent which during the con- 
tinuance of the Act was irrecoverable, and 
argues that notwithstanding that before the 
institution of the suit the Act had expired, no 
rent in excessof Re 1-4-0a day, the standard 
rent jarecoverable. Butithas to be remember- 
ed that the agreed rent of Rs. 90a month, 
on any possible construction of Ex. eas 
covered not only the right to occupy the ~ 
stall but the hire of valuable furniture, and 
on the materials before us, it is impossible 
to say that the rent in excess of Re. 1-4-0 
a day exceeded the permissible amount, 
We are of opinion, therefore, that the claim 
for Rs. 630 rent is not barred by limitation 
or by s. 1 (4) of the Act. 

Aiter the hearing of the appeal, before 
we had delivered judgment, it came to our 
notice that at the hearing of Oivil First 
Appeal No. 202 of 1924 Mr. Burjorjee had 
"admitted that no decree for rent can be 
passed, by reason of the provisions of 8.12 
of the Rangoon Kent ct." The question 
arises whether, by reason of the admission, 
the claim for the Re. 630 is not res judicata. 
Mr. Munshi did not argue the point, and 
no reference was made to i? by either 
Counsel. As, however, the point waa 
raised in the written statement and was 
covered by the issues, we eet down the 
appeal for further hearing with respect to 
it. 

Mr. Burjorjee argues that the admission 
was based on an erroneous conception of 
the law, and that a decision based on that 
admission cannot operate as res judicata. 
He cites to us the remarks of their Lord- 
ships of the Privy Council in Jotendro- 
mohun Tagore v. Ganendromohun Tagore 
(3) that “the plaintiff, however, is not bound 
by an admission of a point of law, nor 
precluded from genning she contrary, 
in order to obtain relief to which, upon a 
true constructién of the law, he may 
appear to be entitled”. And in Bent Pershad 
Koeri v. Dudhnath hoy (4), their Lord- 
ships observed: “The High Court seems 
to have understood Counsel to, have ad- 
mitted that receipt of rent by the Mahara- 


(3} 18 W. R.359 at p. 367; 9 B. L. R. 377; L A: 
Sup. Vol. 47; 3 Sar. P. O. J. 82; 2 Suth, P. O, J. 692 


0). à 
(4) 97 O. 156 at p. ig; 26 I. A. 216; 4 O. W. N, 274; 
7 Sar. P, C, J, 580 (P, Ô.. 
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jah operated as a confirmation of the pottah, 

and the only question, therefore, which re- 
. mained was the construction ofthe potiah. In 

the opinionoftheir Lordships this admission, 
“if correctly understood, was erroneous in 
point of law, and does not preclude the 

Oounsel -for the appellant on this appeal 

from claiming his client’s legal rights.” If 
the admission before the Appellate Bench 
was in fact erroneous we are unable to 
hold that a decision based solely on such 
admission could operate as es judicata. 

The only reference to the matter in the 
>` judgment beyond the recording of the 
admission, ia the statement by their Lord- 
ships that they were “of opinien that the 
decree of the Court below, except in regard 
to the granting of rent, is cerreet; and 
with that exception it will be confirmed.” 
We are unable to accept Mr. Munshi's 
contention that this was the determination 
of an issue after independent considera- 
tion. It should also be noted that the 
judgment of the Appellate Court was not 
that the rent was not due, but that so far 
asthe claim in respect of it was concerned 
the plaint should not have been accepted, 
because the Rent Controller's certificate was 
not attached thereto, and, therefore, the 
claim could not be entertained. 

Mr. Burjorjee contends that the admis- 
sion was erroneous, because s. 12 of the 
Rent Act had no application, the lease 
being not of a stall, but of a stall with 
furniture of considerable value. The Rent 
Act, unlike the English Acts, did not bring 
within its ambit furnished premises. It 
should further be noticed that two separate 
rents were reserved, one of Rs. 90 a month 
to be paid to the plaintiff and one of 
Re. 1-4-0 a day to be paid to the Bazaar Oom- 
pany, Itis not an unreasonable construc- 
tion of Ex. A (l) that the whole 
of the monthly rent is*to be attribut- 
ed to the furniture. Be thisas it may, in 
our opinion, the admission of law was er- 
roneous and the claim to the Rs. 630 is not 
barred by res judicata, 

Item (b) consists of the daily rent of Rs. 4 
a day paid by the plaintiff to the Bazaar 
Company from the 10th “February, 1923, 
when he was recognised by the Company 
as its tenant, to the 23rd May, 1923, when 
the defendants’ sub tenancy expired. By 
reason of Ex, A (1) there was a contract 
subsisting between the plaintiff and the 
defendants that the defendants should pay 
to the Bazaar Company the daily rent, 
whatever it was. As and from the 10th 


February, 1923, it was Re. £a day, having been, 
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reduced from Rs. 4-4-0 a day, which was 
the amount which -the defendants ‘had 
agreed to pay to the Bazaar.Company, 
when on the 10th December, 1922, they 
became its direct tenants. The defendants 
failed to implement their contract and 
the plaintiff paid the money, In dealing 
with this matter, the learned Judge mis- 
apprehended Ex. A (1) and held that, under 
it, the eontract was that the defendants 
should pay to the plaintiff rent at Rs. 90 
a month and rent at Re. 1-4 a day, which 
latter rent the plaintiff should pass on to 
the Bazaar Company, whereas, as has been 
pointed out, the contract, on its true ĉon- 
struction, provided nothing of the sort. 
He accordingly held, first, that during the 
period in question, the plaintiff could not 
recover more than Rs, 4-1-0 a day, the 
standard rent, and, secondly, that the 
plaintiff should have included this claim 
in his prior suit. As regards the first point, 
the plaintiff's claim was not for rent, but 
to be reimbursed a sum of money whieh 
in consequence of the defendants’ breach 
of contract, he had‘ been bound to pay to 
the Bazaar Company. The pl&intiff's agree- 
ment with the Bazaar Company to pay 
rent in excess of the standard rent was 


the direct consequence of the: defendant's . 


revious wrongful conduct in procuring 
himself to be recognised by the Bazaar 
Oompany asits immediate tenant. Such 
an agreement, the standard rent not 
having been fixed by the Controller, was 
not illegal under 8.19 (1) of the Act, and 
consequently the contract, Ex. A (1) in sô 
far as it rendered the defendants liable to 
the plaintiff to pay to theBazaar Oompany 
the daily rent at whateversum it might be 
fixed by the Bazaar Oompany, being merely 
collateral, was not avoided by the Act. 
The same misapprehension caused the 
learned Judge to hold that the amount, 
being rent, ought to have been claimed in 
the former suit. Itwas not rent and did 
not arise from any cause of action on which 


the former suit was based. At the time of ° 


the institution of the former suit it had 
not been paid, aad it was not, in fact, paid 
till Au t, 1925. 

Tam (0) jaa claim for Rs. 224 being the 
amount paid to the Bazaar Oompany for 
the defendants’ use and occupation at the: 
rate of Rs. 4 a day from the 23rd May, 1923, 
when the plaintiff's notiee to the defendant 
determining the sub tenancy expired, to 
the 17th July, 1923, when the Bazaar Com- 

any ceased to collect the A rent, 
This glaim the learned Judge,held to bg 
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barred by res judicata, as being compen- 
sation to the plaintiff tn respect of the use 
and eccupation of the defendants, which 
had already been awarded at Rs. 90 a 
month, and barred under 0, XI, r. 2 


e tkecause it ought to have been included in 


the former suit. The claim was, in reality, 
to be reimbursed money which the plaintiff 
was obliged. to pay owing to the default 
ofthe defendants. Mr, Burjorjee, however, 
admits that the daily rent up to the date 
of the institution of the former suit had 
been paid before its institution; to that 
extent, the claim should have been in- 
cluded in the former suit, and, not having 
been so included, is now barred, The suit 
was instituted on the 4th July, 1923. On 
this head, therefore, the plaintiff is entitled 
to receive Rs. 4 a day for 13 days or Rs, 52 
only, and the claim as to the balance of 
Rs. 172 fails, 

Item (d) is the amount paid by the 
plaintiff to the Bazaar Oompany on account 
of-the defendants’ use and occupation of 
the stall from the 18th July, 1923, to the 
30th March, 1925. It stands on the same 
footing as the Rs. 52 part of item (c) which 
has been allowed, and must itself be allow- 
ed for the same reasons. 

The result is that the plaintiff succeeds 
as to the sum of Re. 3,578. The decree of 
the Original Side will be set aside and 
inlieu thereof there will bea decree in 
favourof the plaintiff for Res. 3.578 and 
costs on that amount in both QCourte. We 
ger for two Counsel on the Original 

de. 
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RANGOON HIGH COURT. 
Mi8cRLLANEOUS OIVIL APPEAL No. 74 oF 1827. 
May 18, 1928, 

Present:—Mr. Justice Darwood and 
Mr. Justice Mya Bu. 

MAUNG AUNG BÁA--APPRLLANT 


versus 
MA NYUN—RssroNDENT. 

Transfer of Properiy Act (IV of 1882), s. 51 
—Building on another's land—Right to remove 
material. 

The principle of s, 51, Transfer ofgProperty Aot, 
is an exceptioff to the maxim. quicquid plantatur 
solo alo cedit, and ufless the equitable grounds 
mentioned in this geotion are made out, the moment 
the improvements are made they belong to the owner 
of the land by operation of law. ; 

Dharma Das Kundu v. Amulya Dhan Kundu (3), 
followed, e : . 


MAUNG AUNG BA V. MA NYUN, 
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Miscellaneous (appbal from an order of 


the District Judge, Mandalay, in Execution i 


Oase No, 34 of 1997, 
Mr. Ko KoGyi, for the Appellant. z 
Mr. K. C. Sanyal, for the Respondent, 


JUDGMENT.—This is an appeal aga- 
inst the order passed by the District Court 
of Mandalay inOivil Execution Case No. 34 
of 1921 dismissing appellant's application 
for permission to dismantle and remove the 
materials of*the house standing on the land 
from which appellant was to be evicted 
under the decree in Civil Regular No. 367 
of 1922 which was sought to be executed. 
The suit was one filed by the respondent 
for a decree inter alia, for recovery of the 
land from theappellant, The appellant's 
defence was that he had purchasedit from 
one Ma Miand that after the purchase he 
had built the house now standing on the 
land. The District Court passed a decree 
declaring that respondent was the rightful 
owner of the land and directing that posses- 
sion be given to her subject to the provisions 
ofs. 51, Transfer of Property Act, and that 
she be allowed the option of either of 
the reliefs extended by those provisions. 
Thereupon the respondent appealed 
against that part of the decree which sub- 
jected her rights to possession to the pro- 
visions of s. 51, Transfer of Property 
Act, and the appellant appealed against the 
decree in respondent's favour: see Civil 
First Appeals Nos. 36 and 37 of this Court. 


The appellant's appeal was dismissed and... — 


the respondent's appeal was successful, with 
the result that the decree of the District 
Oourt was modified to the efect 
that the portion of the decree of the 
District Court relating to s.51, Transfer 
of Property Act, was set aside and the 
other portion of the decree declaring 
that the respondent was the rightful owner 
of the land and directing that possession be 

given her was maintained. 
It has been urged on appellant's behalf 
that though he has been deprived of the 
benefit of s. 51, Gransfer of Property Aot, 
he is entitled to remove the house he 
has built. It appearsto us that it will 
render the refusal to grant theappellant the 
benefit of the provisions of s. 51, Transfer 
of Property Act, nugatory to uphold this 
contention, for if the appellant be allowed 
to remove the house he will practically be 
getting the benefit which he has been 
declared not to be entitled to. The appel- 
lant's present claim appeared at first sight 
eto be supported by the ruling in Hans Raj 
d * 


we 


= e 
117 1, O. 1929 


“A Hindu widow mortgaged with posses- 
sion certain property which had been of her 
decbased husband as was subsequently 
found without any legal necessity for 80 
doing, and the mortgagee proceeded to 
erect a house on the land 8o mortgaged. The 
mortgagor died, and her co-widow on whom 
the mortgaged land devolved by survivor- 
ship, sued for possession and for removal 
of the house.” 3 

It was therein held that the mortgagee 
was not entitled to claim the benefit 


of s. 51, Transfer of Property Act, 
but the Court granted three months’ 
time for removing the materials of 


the house constructed by the mortgagee, 
The judgment does not indicate why the 
mortgagee was held to beentitled to remove 
the house and, in our opinion, that case is 
not on all fours with the one before us; 
whereas the mortgagee in that case had a 
limited legal title to the land, the appellant 
before us has nosuch title to the land on 
which he built the house. 

The principle of s. 51, Transfer of Property 
Act, ig an exception to the maxim, quicquid 
plantatur solo solo cedit, and unless the equi- 
table grounds mentioned in this section are 
made out, the moment the improvements 
are made they belong to the owner of the 
land by operation of law: cf. Dharma Das 
Kundu v. Amulya Dhan Kundu (2). 

When notice of the execution was issued 
to him appellant merely asked for -time 
and four months’ time was given to vacate. 
The idea of making the application for 
permission to dismantle the building and 
remove its materials appears to have been 
conceived only on the expiry of that period. 
We do not see any merit in this appeal, and 
we dismiss it with coste, Advocate’s fees two 


gold mohurs. : 

R. L. Appeal dismissed. 

(1) 67 Ind. Oas. 314; 44 A. 665; 20 A. L. J. 534; 4 U. 
P. L. R. (A.) 118; A. I. R. 1923 All. 194. 

(2) 33 6. 1119; 3 O. L. J. 616; 100. W. N. 765. 
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RANGOON HIGHICOURT. 
SPEOLAL SHooND OrvinL APpRaLs Nos, 149 AND 
150 oF 1928. 
August 29, 1928. 
Present: —Mr. Justice Oarr and 
Mr. Justice Mg. Ba. 
U. MAUNG GYEBR—ApPELLANT ° 
versus 
U. BA TIN—RESPONDBNT. ] 
Burma Electoral Rules, r. kop nature of—Finality 


U, MAUNG AYEH V. U. BA TIN, 
v.' Somni (1). The facts of that case are: 
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of Governor's order, meaning of—Notisication | of 
Governor, contents of-—First notification concerning 
legality of electron—Subsequent notificatiqn regagding 
costs, legality of—Civil Procedure Code (Act V of 
1908), s. L4—Discgetion of Judge—Restitution. 

The provisions of r.45 of Burma Electoral Rules 
are imperative in nature, 

The expression “the orders of the Governor shall 
be final” simply means that the orders passed by 
him in accordance with the report of Commissioners 
are final. The report containa two matters, namely, 
one relating to election and the other relating to 
costs. The rule does not expressly say that the 
orders relating to these matters should be passed at 
one and the same time thoughit may be desirable 
to do so. Therefore, where a Governor in accord- 
ance with Commissioners’ report notifies an election 
to be invalid but does not make any order afto 
costs in that notification but issues a subsequent 
notification regarding costs, such subsequent notifi- 
cation is not ultra vires. 

Section 144, Civil Procedure Code, does not give 
the Judge any discretion. Restitution should be 
ordered asa matter of course in order to bring about 
status quo ante. 


Special second appeal from an order of 
the Small Cause Court Judge, Rangoon, 

Mr. Hay, for the Appellant. 

Mr. Ba Thin, for the Respondent. 

JUDGMENT,—These two appeals are 
from the orders of the learned Chief 
Judge of the Small Cause Court, Rangoon, 
and they relate to an election petition re- 
garding the election by the West Rangoon 
(General Urban) constituency to the Legis- 
Jative Council of the Governor of Burma. 
By that petition the present respondent 
U Ba Tin sought to have the election of 
the present appellant U Maung Gyee 
declared void and to have himself declared 
duly elected. . 

The Special Tribunal constituted to hear 
the petition in due course submitted a 
report to His Excellency the Governor in 
‘accordance with r. 45, Burma Electoral 
Rules. The rule lays down what that 
report should consist of. It is imperative 
that the Commissioners shall report whe- 
ther the returned candidate or any other 
party to the petition who has claimed the 
seat has been duly elected. It is impera- 
tive that the Commissioners shall further 
include in the report a recommendation 
as to the total amount of costs which are 
payable and the reasons by and to whom 
such costs should be paid. The rule 
further lays down that the Governor on 
receipt of the report shall issue orders 
in accordance with the report and publish 
the report in the Gazetje, and that such 
orders shall be final. ° 

The Commissioners in their report sub- 
mitted to the  Governof recommended 
that the election of D Maung Gyee be 
* declared void ands»that U Ba*Tin be de- 
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clared duly elected. They also recom- 
mended that the -costs amounting to 
Rs. 1,120 .be awarded against U Maung 
Gyee. 

On receipt of that repor& His Excel- 
lency the Governor by General Depart- 
ment Notification No. 119, dated 4th July, 
1927, set aside the election of U “Maun 
Gyee, and declared U Ba Tin duly elected. 


Excellency the Governor made no - 


direction as regards costs. 

U Ba Tin then sought to recover the 
costa recommended' by the Commissioners 
by applying to the Small Oause Court 
under s. 12, Indian Elections Offences and 
Inquiries Act. U Ba Tin overlooked the 
fact that no order granting costs had 
been passed by His Excellency. Hisap- 
plieation should doubtless have been reject- 
ed at once. Naturally U Maung Gyee op- 
posed the application. 

While the matter was pending the 
Governor subsequently supplied the omis- 
sion by issuing a fresh notification on 
27th October, 1927, directing that U Maung 
Gyee should pay U Ba Tin costs as re- 
commended *by the Commissioners in the 
original report. A copy ofthat notifica- 
tion was handed to the Small Cause 
Court Judge on 3rd November. Strictly 
speaking the proper course which Ù 
Ba Tin should have follwed was to file a 
fresh application for execution on the 
strength of that subsequent notification. 
U Maung Gyee consequently contended 
that for want of such an application the 
Small Cause Court had no jurisdiction 
to act on that subsequent notification. 
He further contended that the Governor's 
subsequent order regarding costs was ultra 
vires. The learned Judge overruled both 
the objections and executed the subsequent 
order. 

-~ U Maung Gyee came up to this Court 
on appeal and a Bench of this Court held, 
that as the subsequent order did not ex- 
ist at the time the application was made 
ihe Oourt had no option but to dismiss 
the application and the Bench accordingly 
set aside the order of the Small Cause 
Oourt Judge.* U Maung Gyee then applied 
to the Small Cause Court for restitution 
of his money to him. That application 
* was dismissed, hence, the present appeals. 

We shall first deal with the question 
whether the subgequent notification was 
ultra vires of the Governor or not. It has 
been urged thai after passing the first 
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order of 4th July, 1927, the Governer 
became functus officio and had no longer 
any jurisdiction to pass any further order, 
in relation to the report. For this con- 
tention reliance has been placed upon the ` 
presence of the words “the orders of the 
Governor shall be final" inel..3, r. 45. 
In our view that contention is not tenable. 
The rule shows that His Excellency the 
Governor is to adopt the report of 
the Commissioners in its entirety and to 
accord his sanction thereto by issuing 
neeessary directions. There is reason to 
believe that the omission in the first noti- 
fication regarding costs was due to an 
oversight. The subsequent notification is 
in effect a continuation of the first and 
the two should be considered as constitut- 
ing one order passed in accordance with 
the report. The second notification is, 
therefore, intra vires. He had not done . 
anything beyond the recommendations in 
the report. The expression “the orders 
of the Governor shall be final” simply 
means that the orders passed by him in 
accordance with the report are final. 
The report contains two matters, namely. 
one relating to election and the other re- 
lating to costs. The rule does not ex- 
pressly say that orders relating to these 
matters should be passed at one and 


the same time though it might be desir- 


able to do so, and that they could not be 
passed separately. ° 

As regards the other question about 
restitution, the learned Judge's view was 
erroneous, Section 144, Oivil Procedure 
Code, gives no discretion to him, Restitu- 
tion should be ordered as a matter of 
course in order to bring about status 
quo ante. This matter in controversy, how- 
ever, appears to be technical and to have 
academic value only. 

It appears that Rs. 1,000 had been ori- 
ginally deposited with the Secretary to 
the Government of Burma by U Maun 
Gyee and a’prohibitory order was, serve 
to that officer only on 21st November, 1927, 
that is 18 days after the second notification. 
U Ba Tin recei a paymént order for 
that amount fòm the Small Cause Court 
only on 15th December, 1927, The deposit 
had in the meantime been transferred 
from the Secretariat to the Small Cavae 
Court. Even if U Ba Tin were ordered to 
refund the amount he could at once take 
steps and get an attachment after deposit- 
ing thesamein Ceurt. Since the second 
notification has been held to be intra vires 
no useful purpbse would be served by 
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ordering restitution, because as pointed 
out above U Maung Gyee has no chance 
of getting back the money, that money will 
have tobe paid back to U Ba Tin by the 
Small Cause Court after attaching. it in 
execution of the order contained in the 
second notification. In the result the 
appeals will be dismissed, Each party to 
bear his costs in this Court. 
RL, Appeals dismissed. 


RANGOON HIGH COURT. 
OxiuiNAL Revision No. 437-B or 1928. 
Beptember 18, 1928. 
Present:—Mr. Justice Carr. 
MAUNG SAN E AND ANOTHB&— ÀPPLIOANTS 
versus 
MAUNG MYE DU-—Ra8PONDBNT. 

Oriminal Procedure Coda (Act V of 1898), ss. 145, 
486, 488—Dismissal of complaint under s. l45— 
Revision—District Magistrate, powere of—Further 
enquiry, legality of—Dismissal of complaint or dis- 
charge of aceused, meaning of. 

Dismissal of a complaint under s. 145, Oriminal 
Procedure Code, is neither the dismissal of a com- 
plaint nor the discharge of an accused within the 
meaning of s. 436, Oriminal Procedure Code. There- 
fore, itis not competent toa District Magistrate to 
order afurther enquiry under a. 145, Criminal Pro- 
cedure Code, especially without notice to the 
opposite party. * 

In revision from the dismissal of an apples ioe 
under s. 145, Criminal Procedure Oode, that & 
District Magistrate can do is to make a reference to 
ie High Court under s, 438, Oriminal Procedure 

ode. 


Oriminalrevision from an order of the 
District Magistrate, Minbu, dated the 4th 
July, 1928. . 

Mr. S. Ganguli, for the Applicants. 

Mr. U Ba So, for the Respondent. 

ORDER.—‘The Distric} Magistrate has 
clearly exceeded his powers in this case. 
Under s. 436, Oriminal Procedure Odde, he 
can order further enquiry into & complaint 
that has been dismissed or into the case 
ofa person accused of an offence who has 
been discharged. The present case does 
not come within either ofthese categories 
and s. 436 gives the District Magistrate 
no power to pass the order that he did 
pass. 

Ladd that even if the District Magis- 
trate had the power to order further 
enquiry his action in doing so without 
notice to the present .petitioners wotld 
have been in direct contravention of the 
proviso tos. 436. -All that 


the District 
Magistrate had power # do in revision ° 
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was to make a reference to this Court 
under s. 438. On thé facts on the record 
I am not satisfied that any further action 
inthe matter was called for. Should oc- 
casion arise ib will, of course, be open to 
any competent Magistrate to take action in 
the future. The order ofthe District Magis- 


trate is set aside. . 
R. L. Order set aside. 


— 


RANGOON HIGH COURT. 
SPRorAL SRoonD Orvit APPRAL No, 284* 
oF 1928. 
August 23, 1928. 

Present:—Mr. Justice Das, 6 
MAUNG MIN LWIN-—APPELIANT 
versus 
MG. THA BAW AND ANOTHER— RESPONDENTS. 

Registration Act (XVI of 1908), ss. 17, ,9—Mortgage- 
money paid by instalments—Regtstration. 

A party cannot get out of the Registration Act by 
taking money in instalments. If the toal amount of 
the mortgage is over Rs. 100 the mortgage must be 
by a registered deed. 

Special second appeal from a'decree of the 
District Judge, Myingyan, dated the 20th 
February, 1928, in Civil Appeal No. 104 of 
1927. 

Mr. Paw T'un, for the Appellant. 

Mr. S. Ganguli, for the Respondents. 

JUDGMENT.—I think the lower 
Appellate Court was right in holding that 
oral evidence was not admissible to prove 
the mortgage. Plaintiff's case was that the 
amounts were paid in different periods* 
making a total of Re. 160. It was argued 
before me that as the original amount for 
which the mortgage was effected was Rs. 80 
oral evidence was admissible. But what the 
plaintiff seeks is to redeem a mortgage for 
Ra. 160 which must be effected by a register- 


.ed deed. A party cannot get out of the 


Registration Act by taking the money in 
instalments, If the total amount of the 
mortgage is over Rs. 100 (as in this case) 
the mortgage must be by a registered deed, 


and no oral evidence is admissible. The 
appeal is dismissed. 
R. L. Appeal dismissed, 
e . 


- because the daing always wins. 
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RANGOON HIGH COURT 
ORIMINAL Raviston No. 372-B oF 1928. 
° e duly 20, 1928. 
Present:—Mr. Justice Baguley. 
EMPEROR-—ArPLICÁNT 
ver8us 
JAN MAISTRY AND oTHERS—ÀOCUSBD. 
Burma Gambling Act (I of 1899), ss. 11, 12—Daing 
and gambler, respective offences of—&Sentences. 
The law regards the offence of the daing (owner, 
keeper or manager of a gaming house) as far 
ater than the offence of a mere gambler. There- 
fore, under ordinary circumstances the former must 
be punished very much more heavily than the latter. 


Griminal revision against an order of the 
Second Additional Magistrate, Yenan- 
gyaung, in Criminal Regular Trial No. 10 
of 1928. 

J UDGMEN T.—The Second Additional 
Magistrate of Yenangyaung tried nino men 
under ss. lland 12 of the Gambling Act. 
Some he acquitted, some he fined Rs. 10 
each under s. 11, and the other two he found 
guilty under s. 12 of the Gambling Act and 
fined one of them Rs, 15 and the other 
Rs. 20. 

x *, * * * 

I would also point out that the sentences 
passed show a failure to grasp the relative 
seriousness of offences under ss. 11 and 12 of 
the Gambling Act. The moral turpitude of 
gambling in itself is regarded by most 
people as small, and the man who commits 
an offence against s. 1l of the Gambling 
Act merely by going to a waing and 
having a flutter is not really committing a 
crime involving serious moral turpitude. 
The principal portion of his offence is that 
he is breaking the law of the country. The 
law has been framed in the way that it is 
because gambling of a certain kind among 
certain classes ef poeple is apt to lead to 
more serious crime and that, I gather, is 
the main,if not the only reason for which 
itis forbidden by law. On the other 
hand,the man who commits an offence 
under s. 12 of the Gambling Actis a man 
who is breaking the law of the country not 
merely for the sake of gaining a passing 
amusement but with theintention of mak- 
ing money. The gambler may win, 
or he may lose. On the whole, the 
general body of gamblers lose, 
If there 
wereno daiggs to run illegal gambling, no 
one could commit gn offence under s. 11 of 
the Gambling Act. It is the daing who 
makes opportunities for other peaple to 
commit offences under s. ll and not vice 
versa. . 

A referefice to the two sections will show 
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that the law regards the offence of the dainty 
as far greater than the offenceof the mére 
gambler. 
be inflicted are looked at, it will be seen, 
that the daing can be punished five times 
83 heavily as the gambler. Ifthe maximum 
stutences of imprisonment are looked at the 
daing can be punished three times as heavi- 
ly as the gambler, and thisclearly shows 
that the daing under ordinary circumstances 
should be punished very much more heavily 
than the ordinary gambler. 

In this case the Magistrate has fined the 
ordinary gamblers Rs. 10 each, and the 
ordinary daing Rs. 15. lt would be far 
more reasonable if the daing had been 
punished four or five times as heavily as the 
gambler. ii 


B. L, Order accordingly. 





RANGOON HIGH COURT. 
SzooND OIVIL APPRAL No. 769 oF 1927. 
July 23, 1928, 

Present:—Mr. Justice Carr. 
DAYALAL & SONS—ArPBLLANTS 
versus 

- KO LON AND ANOTHE&—RRSPONDENTS. 

Evidence Act (I of 1878), s. 116—Estoppel—Land- 
lord and tenani—Denial of landlord's title by ten- 
ant. 

A tenant who has been let into po$session cannot 
deny his landlord's title, however defective it may 
be, so long as he has not openly restored possession 
by surrender to his landlord, 

Bilas Kunwar v. Desraj Ranjit Singh (1), fol- 
lowed, 

Second appeal against the judgment of 
the District Oourt, Toungoo, in Civil Ap- 
peal No. 123 of 1927. 

Mr. P. B. Sen, for the Appellants. 

Mr. So Nyun, for the Respondent, 

JUDGMENT.— The house in dispute in 
this case originally belonged to one U Tun 
U who'appears to have lived in it along 
with his daughter Ma Dnn until he died. It 
seems that he occupied one floor while the 
defendant-appellants occupied the other, 
When U Tun U dfed Ma Dun left the house 
leaving the defe&dantsin possession of it. 
The defendants claim that they had, in fact, 
bought the property from U Tun U before 
his death, but had not obtained from him 
a registered convéyancs. The plaintiff 
came into occupation of the house as tenant 
of the defendantain 1924. This has been 
fodfnd in the present suit by the Sub- 
Divisional Oourt and had previously been 
found in two suits for rent brought by the 
defendants againsé the plaintiff, 


If the maximum fines which can’ 
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After he had entered into occupation of 
the property as tenant of the defendants, 
the plaintiff obtained a registered convey- 
ance from Maung Tha Dun as the legal re- 
presentative of Ma Dun, who by then had 
died. The plaintiff has remained in occupa 
iion of the property ever since he entered 
into it as tenant of the defendant. He 
now in this suit prays for a declaration 
of his ownership, for a declaration that the 
defendants have norightto the property 
and that they have norightto claim rent 
from. him and for an injunction to restrain 
them from continuing the second suit for 
rent above mentioned, which has been 
decided since the institution of the present 
Buit. 

The question that arises in this appeal is 
whether the plaintiff is estopped under s. 
1160f the Evidence Aot from bringing 
this suit and denying his landlord's title. 
Both the Ceurts below have held that he is 
not estopped. In my opinion, both the 
decisions are wrong and are based on an 
entire misconception of the law of estoppel. 
The Sub-Divisional Judge held that if the 
plaintif could prove that by his conveyance 
from Tha Dun he acquired the legal title 
to the property it would show that his 
tenancy had determined as from the date of 
that conveyance, He also argued that since 
the date of ,that conveyance the plaintiff 
has been in possession a8 owner of the pro- 
perty dnd not as tenant. The District 
Judge took very much the same view. He 
referred to the decision of their Lordships 
of the Privy Oouncil in the case of 
Bilas Kunwar v. Desraj Ranjit Singh (1) 
in which their Lordships held that “a 
tenant who has been let into possession 
cannot deny landlord's title, however 
defective it may be so long as he has not 
openly restored possession by surrender to 
his landlord," The District Judge ¢urther 
held that if the plaintiff was able to prove 
that by his conveyance he had obtained 
legal title that would show that the 
tenancy had determined érom the date of 
that conveyance. I am unable to follow 
fully the arguments by which the Judge 
was able to hold that this present case did 
not come withinthe ruling of the Privy 
Council above quoted.* In my opinion, it 
clearly doescome within that ruling. 

The whole case of the plaintiff depends 
on the allegation that the defendants, «his 


(1) 30 Ind. cas, 209; s A. ue 19 0. W. N. 1207; 

29M. L, J, 335; 830; 8 M. L, T. 248; 13 
AL, $ Bom. L ROO, 22 O. Lid, 516; 
aic w. y. 757. 421, A. 202 (P. Qj. 
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landlords, never had any title at all and 
that the property belonged to U Tun Ü and 
passed on his death to Ma Dun and on her 
death to the administrator Tha Dun who, in 
his turn, conveyed it to the plaintiff. This 
clearly amounts to & denial of the defend- 
ants’ title at the time of the commencement 
of the tenancy and italso, in my opinion, 
clearly comes within the very explicit 
rule Jaid down by their Lordships of the 
Privy Council. Admittedly the plaintiff 
came into possession as tenant of the 
defendants and he has never surrendeged 
possession to them. He is, therefore, still 
a tenant, and, even if his lease itself has 
actually determined, he i3 still holding. on 
under that lease and i8 still in possession 
of itas a tenant. Heis very clearly estop- 
ped from bringing this suit and will con- 
tinue to be estopped unless and until he 
delivers possession of the property to the 
defendants. I allow this appeal,'set aside 
the judgments and decrees of the Courts 
below and disiniss the plaintiffs suit with 
costa in all Oourts. . 
R. L. Appeal allowed, 
RANGOON HIGH COURT. 
BPEOIAL Szconp Civin APPEAL No, 401 
oF 1928, 
February, 18, 1929. 
Present: —Mr. Justice Maung Ba. 
MAUNG PAN GAING AND ANOTHER— 
ABEN KANG 
er8us 

MAUNG MO AND pa EE EEE 
Monge wu for interest alone, when maintain- 


Non-pa ayment of interest due under a mortgage- 
bond will not give a separate cause of action for a 
suit for the recovery of interest alone, where the 
bond does not contain a covenant to pay interest 
which is distinct from and independent of the clam 
ofthe mortgagee torecover the principal sum, 

Special second appeal against a decree pi 
the Additional District Judge. . 

Mr. S. Ganguli, for the Appellants. 

Mr. Ba So, forthe Respondents. 

JUDGMENT.-— Respondents brought 
a suit for recovery of the amount due on 
a promissory-note. As the promissory 
note was not duly stamped they were 
allowed to fall back upon the original 
cause of action. Part of the considera- - 
tion of the promissory note wag a sum of 
Rs. 210 due as arrears,of interest qn a 
mortgage-bond. Township Judge was of 
opinion that the fact of the said arrears 
of interest being due should be proved by 
the respondents and holding „that they 

* had failed to prove *the same “disallowed 
that claim, 
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The Additional District Judge thought 
that’ the ‘other party should prove that 
they had paid the said arrears of interest 
and holding that they had failed to do so 
decreed that claim. ae = nk 

The learned Additional District Judge 
had failed to ascertain whether the origin- 
al mortgage-deed contains a covenant to 
pay interest which is distinct from and 
independent of the claim of the mortgagees 
to recover the principal sum, so that 
a non-payment of interest may give rise 
toa separate cause of action. On refer- 
ring to the mortgage-deed, I find that it 
does not contain such a covenant. The deed 
simply states that Rs. 500 was borrowed at 
2 per cent. per mensem on the security of 
& house and its site that the principal 
and interest should be paid on demand, 
and before such payment is made the 
secured property should not be alienated. 

As there was no distinct cause of action 
in respect of interest the District Oourt 
was wrong in giving & decree for the 
arrears of interest. The appeal is accept- 
ed and the decree of the District Oourt is 
set aside with costs throughout. 

A. Appeal allowed. 





RANGOON HIGH COURT. 
SPECIAL SECOND APPBAL No. 415 or 1928. 
January 2, 1929. 

Present;—Mr. Justice Brown. 

YE NAM LOW-—APPBLLANT 
Versus 
MAUNG PE WUN-—RRBSPONDRNT. 

Malicious prosecution—Plaintif’'s duty to prove 
malice—Hvidence of malice—Retaining Pleader in 
Magistrate's Court after knowing accused is not guilty, 
effect of. 

In an action for damages for malicious prosecu~ 
tion the plaintiff should prove that the defendant 
acted maliciously and without reasonable and prob- 


able cause. 

Merely retaining an Advocate in the Magistrate's 
< Court after the complainant has been told that the 
Beste ig not guilty is not, by itself, evidence of 
mailce. 

Special second appeal from the judgment 
ofthe District Judge, Myaungmysa, in Civil 
Appeal No, 55 of 1928. 

Mr, Aung Gyam, for the Appellant. 

Mr. Paw Tun, for the Respondent. 

JUDGMENT.—The appellant sued the 
respondent for damages for malicious pro- 
secution. He wgs successful in the trial 
Court, but on appeal his case was dismiss- 
ed by the District Court, and he has now 
come to this Court in second appeal. Ad- 
mittedly the appellant was prosecuted for 
the theft? of an electzic bulb and this pro^ 
gecution was instituted as a result of a 
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complaint to the sPolice made by the- re- 
spondent. Admittedly the appellant was 
acquitted and it is not suggested now that 
he was not innocent of the offence. But 
these. facts are not by themselves sufficient 
to justify the plaintiff's claim for damages. 
Before he can succeed in the present suit, 
he must also show that the respondent 
acted maliciously and without reasonable 
and probable cause. I am unable to find 
any evidehce in this case of malice or any 
fact from which malice could be inferred. 
In his First Information Report to the Police 
the respondent stated that a clerk of the 
Electric Supply Company had been told 
by a bazaar durwan and jamadar that they 
had seen a bulb stolen from a street lamp 
by a Burman and a Ohinaman, A search 
was made in the Ohinaman’s house and 
& bulb was found, which was recognized 
as the respondent's. The respondent has 
never at any time professed to have any 
personal knowledge as to who was the 
thief, and the facts stated by him in the 
First Information Report are substantially 
true. Evidence was given as to the theft 
by the durwan and the jamadar and admit- 
tedly an electric bulb was found in the 
house of the appellant. The respondent may 
have been wrong in his identification of the 
bulbas belonging to the Electric Supply 
Company but it appears that even in 
the criminal case he admitted that the bulb 
which was found in the possession of the 
appellant might have been obtained else- 
where, The respondent calls himself a 
shareholder in the Electric Supply Company 
and he appears to have been also a manager. 
There is nothing whatever to show that 
he intentionally gave false information to 
the Police and the investigating Police 
Officer saya that he investigated the case 
and sent it up'for trial and that the re- 
Bpondent never came to him, before he sent 
up the case. The trial Judge considered 
it to be evidence of malice that the 
Chinese elders of the town told the re- 
spondent that the appellarft. was innocent, 
and yethedigd nothing. The respondent 
does admit that he was told by the elders 
that the appellant was an honest man, 
and got the bulb by purchase. But that 
was after he had made the First Informa- 
tion Report. By that time the case was 
out of his hands and there is nothing 
to show that he took any further action 
against the appellant, I am quite unable 
to accept his retaining the services of an 
Advocate in the Magietrates Oourt as 
evidence of malice, He was perfectly 
ag ee 
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entitled to do this, and the filing of the 
‘present civil case against him suggests 
that he was wise in doing so. 

It is not suggested that the par- 
ties had had any quarrel before the com- 
plaint was made to the Police, or that 
the respondent had any reason whatever 
for wishing to get the appellant into 
trouble. Iam of opinion thatgthe appellant 
has entirely failed to prove that the 
respondent acted with malice. ° 

I, therefore, dismiss the appeal with 
costs, 

A. Appeal dismissed. 


RANGOON HIGH COURT. 
OrviL MISOBLLANBOWS APPRAL 
No. 114 or 1928. 
January 18, 1929. 
Present :—Sir Guy Rutledge, KT., Chief 
Justice, and Mr. Justice Brown. 
BOWRAMMAH- —A?PPBLLANT 
versus 
A. N. A. N. OHETTIAR AND ANOTHER 
—RRHSPONDBNTS. 
Limitation Act (IX of 1908), s. 18—Fraud— Cause 
of action based on fraud—No allegation that it was 
d from plaintiff by fraud—Applicability of 


8. 18. 

Section 18 of the Limitation Act does not become 

applicable merely because the cause of action is 
based on fraud. To-invoke the application of the 
said section it is necessary that the right claimed or 
the title on which theapplicat{pn or suit is found 
should have been kept from the knowledge of the 
applicant or the plaintiff by means of fraud. 
, Where in an application to set aside a sale for 
fraud it was found that the fraud was committed 
really ona third person and there was no allegation 
that any steps either active or passive were taken to 
conceal this fraud from the applicant : 

Held, that the applicant was not entitled to inyoke 
the provisions of s. 18 of the Limitation Aot. 


_ Mr. M. C. Naidu, tor the Appellart. 

Mr, K. C. Bose, for the Respondents. 
JUDGMENT.-—The respondent Chet- 
tyar Firm obtgined a mortgage-decree again- 
st the appellant Bowra&umah and others. 
In execution of this deoree certain pro- 
perty was sold by auction on 3rd March, 
1928. The sale was confirmed on 4th April, 
1928. On 5th April one of the defendants, 
Veena Sabba Row, fled an application 
asking to have the sale set aside. He 
stated that the plaintiffs in collusion with 
the present appellant, had sold the dand 
privately for Rs, 1,250. This application 
“was dismissed on -7th April. On 9th June 
the present appellant $led an application 
te set asido the sale. Sheis the mother 

e. e 
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of Subba Ras, who made the application 
on 5th April, She states that-she heard 
about a week before filing her application 
that Subba "Rao had negotiated with the 
plaintiffs for sale of the property to a 
Ohinaman for Rs 6,000,thatthe Ohettyarthen 
said that they would arrange not to hold 
the sale if payment was made within three 
months and that subsequently the Ohet- 
tyar fraudulently arranged to prevent the 
Ohinaman from being present at the 
auction. 

The appellant's application was filed 
under the provisions of O. XXI, r. 90, Civil 
Procedure Code.lt was filed three montbn 
after the date of the sale sought to be set 
aside, and was prima facie, therefore, clearly ' 
barred by limitation. The appllant, how- 
ever, claims that she is saved from the 
bar by the provisions of s. 18, Limitation 
Act. The learned trial Judge held that she 
bas not established this claim, and reject- 
ed her application as time-barred. She 
has now appealed against this decision. 

Three cases have been cited to us, but 
none ofthem appears tohaveany direct bear- 
ing onthe point at issue. 

In the case of Ramdhari Chowdhuri v. 
Deonandan Prasad Singh (1), it was held at e 
page 70* in circumstances similar to the 
present that the application was time-bar- 
red, unless it could be shown that the 
respondents’ right to set the sale aside was 
concealed from him by the fraud of the ap- 
pellant. x 

A similar view was taken in the case of 
Mohendro Narain Chaturaj v. Gopal Mondul 
(2) and in the case of Golam Ahad Chowd- 
hury v. Judhistir Chandra Shaha (3). 

These decisions merely set forth the pro- 
visions of s. 18, Limitation Act, as applying 
to cages such as the present. 

We have been referred on behalf of the 
appellant to a passage in the judgment in 
Tos Ahad Chowdhury's case (3) at page 
153: 

“Bat if the right of the appellant to apply ` 
under the section was concealed from him 
by the fraud of the respondents, he would 
by the operation of s. 18, Limitation Act, 
and notwithstanding the confirmation of 
the sale, have 30 days within which to 
make hiá' application from the date on 
which the fraud first becamekifown to him.” 

(1) 77 Ind. Oas. 957; 2 Pat. 65; 3 P. L, v. 501; 
(1922) Pat, 269; 4 U. P. L. R. (Pat.) 71; A. L R. 1922 
Pat. 507; 1 Pat. L. R. 18. è 


(2) 17 Q. 769. " 
(3) 30 O. 142; 7 O. W. N: 305. 
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If is contended that this is an authority 
in fsvour.of the appellants’ claim in the 
present case, because the fraud alleged 
in the present case isa fraud by the res- 
pondents. We are unable, however, to see 
how this helps the appellant. 

Section 18, Limitation Act does not say 
that when the cause of action is based on 
fraud, limitation only begins torun from 
the date when the fraud became known to 
the applicant. Section 18 states: — | 

“Where any person having a right to in- 
stitute a suitor make an application has, by 
mébns of fraud, been kept from the 
knowledge of such right or of the title 
on which itis founded, * * * 
* * * * * * * 
* * * * * the time limited for 
instituting a suit or making an application. 

(a) against the person guilty of the fraud 

* * * * * * * 


shall be computed from the time when 
the fraud first became known to the person 
injuriously affected thereby * * yi 

It isclearly not sufficient to make this 
section operative that the cause of action 
should he based on fraud. It is also neces- 
sary that the right claimed or the title on 
which it is founded should have been 
kept from the knowledge of the applicant 
by means of fraud and it does not seem 
to us that there is any allegation to this 

in the present case. 

onthe appellant does not claim that she 
took any interest in the Bale at the time 
“of the sale, that she was present at the 
sale or that knowledge of the sale was 
kept from her. The fraud she complains 
of was really a fraud practised on Subba 
Row and it is not alleged that the re- 
spondents tock any steps either active or 
passive to conceal this fraud from the 
appellant. i : ' 

It may be that in certain circum- 
stances it could be. assumed from the 
act of fraud itself which gave the cause 
of action that this act of fraud was 
fraudulently concealed from the person 
affected. Butit does not seem to us that 
there are any circumstances which would 
justify such an assumption in the pre- 
gent case. 

That being s0, we are unable to hold that 
the provieiens of s. 18, Limitation Aot, are 
operative in the present case. The appel- 
lant's application was, therefore, barred by 
limitation and was rightly rejected. We 
accordingly dismiss the appeal with costs, 
Advocate e fee three gold mohurs. 

A. Appeal dismissed, 
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RANGOON HIGH COURT. 

SrroraL Sgoonp O1vin APPEAL No, 206 

or 1928 p 
Deeember 21, 1928, i: 

Present:—Justice Sir Benjamin Herbert 
‘ Heald, Kr. E 

MAUNG NOGWE SAN—DREFRENDANT-— 

APPELLANT 
versus 
MAGYI-—PLAINTIFF—RBSPONDENT, 

Husband and wife—Divorce— Cruelty’, what amounts 
to—Presumption of marriage from long cohabitation. 

Where a husband beat his wife and left her and 
lived in cohabitation with another woman and had 
a child by the latter : 

Held, that there was a good ground for granting a 
divorce. 

Maung Po Han v.Ma Ta Lok (1) and Ma Sat v. 
Maung Nyt Bu (2), referred to. 

Long cohabitation raises a presumption of marri- 
age. 

Mr. So Nyun, for the Appellant. 

Mr. Thein Maung, for the Respondent. 

JUDGMENT.—Respondent sued ap. 
pellant for divorce under Burmese Bud- 
dhist Law on the groundof oruelty: She 
alleged that the appellant had ill-treated 
her, and deserted her and had taken an- 
other wife without her consent. 

The Township Oourt found that re- 
spondent proved that appeliant had beaten 
her and had left her and cohabited with 
another woman by whom he had had a 
child, but the learned Judge said that 
“merely slapping by a husPand to his 
wife and once in a blue moon cannot be 
taken as cruelty and as such good ground 
for divorce” and that although appellant 
had -lived with the other woman and had 
had a child by her, his living with her 
did not amount to taking another wife 
so asto entitle respondent to a divorce. 

The learned Judge was clearly wrong 
on both points. On the first point he 
has overlooked the rulings in the cases 
of Maung Po Han v. Ma Ta Lok (1) and Ma 
Sat v.* Maung Nyi Bu (2) and on the second 
he has overlooked the presumption of mar- 
riage which arises from long cohabitation. 

His judgment was quite rightly set aside 
by the District Oourt and it is clear 
that there are fo merits in the appeal. 

Respondent was, in my opinion, entitled 
to a decree for divorce on the ground 
of serious misconduct on the part of the 
husband and the appeal is dismissed with 
costs, Advocate’s fee in this Court to be five 


gold mohurs, 
1. . Appeal dismissed. 
(1) 20 Ind. Cas. 674; 7 L.B. R. 79; 6 Bur. L, T. 


« ` (2) 64 Ind, Cas, 957; 4U, B. R. (1021) 68, 
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MisoxgLLannous Frest Orvit APPEAL No. 252 


- or and exhaust his remedies 


or 1929. 
April 30, 1929, 
Present:—Mr. Justice Jai Lal. 
HAR NARAIN DAS—SugzzTY— 
t APPELLANT s 


versus 
DHANA MAL AND ANOTHRR—DRBORER- 
Honpzmas AND Musammat GOPAL DEVI— 
J UDGMENT- DauToR— RESPONDENTE. 

Civil Procedure Code (Act V of 1908), O. XLI, T. 5 
—Appeal—Stay of execution—Surety’s liability— 
Decree-holder, whether bound to proceed against 
judgment-debtor before proceeding against surety. 

The liablity of a surety for stay of execution of a 
decres pending appeal is co-extensive with that of 
the judgment-debtor and the surety is liable with the 
judgment-debtor jointly and severally for the satis- 
faction of the decree unless a contraryintention a 
pears from the security bond. Therefore, where the 

ecree is affirmed in appeal the decree-holder is not 
bound to make a demand againstthe judgment-debt- 
against him before pro- 
ceeding against the surety. [p. 66, col. 1.] 

Miscellaneous first appeal from an order 
of the Senior Subordinate Judge, Delhi, 
dated the 28th November, 1928. 

Mr. Dev Raj Sawhny for Mr. J, N. Ag- 
garwal, for the Appellant, 

Mr. J. N. Bhandari, for the Respondent. 


J UDGMENT.—0n the 19th of March, 
1923, a decree was passed in favour of 
Dhanna Mal respondent against Musammat 
Gopal Devi, widow of Shimbhu Nath in 
the following terms: “That defendant do 
pay plaintiffs Rs, 13,891 with interest at 
6 per cent. per annum from date of suit till 
realization on Rs, 18,560. The whole of the 
amount shall be a charge on the house 
hypothecated as described on the reverse 
and shall be recoverable from it by its sale. 
In case of deficiency the plaintiffs shall 
be entitled to realize the balance from the 
other property of Shimbhu Nath deceased 
in the hands of the defendant. It was 
further ordered that defendant do pay 
Rs, 1,810 proportionate costs of the 
guit." 

Musammat Gopal Devi preferred an ap- 
peal against this decree teathis Court which 
was dismissed onthe 23rd,of June, 1927. 
In the meantime the decree-holder had 
applied to execute the decree by salu of the 
house hypothecated whereupon an applica- 
tion was made for stay of execution pend- 
ing disposal of the appeal. Finally on the 
39th of May, 1924, an order was passed by 
this Court staying the execution of the 
decree on condition tHat the defendant 
should furnish substantial, security to the 
extent of Rs. 10,000 for sgtisfaction of the 
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decree ifit should be upheld on appeal. 
It wasfurther ordered that the house should 
remain under attachment as efor. In 
pursuance of this order a security bond 
was execute by the appellant Mr. Har- 
narain Das on the 10th of November, 1924, 
and was &ccepted by the Court on thesame 
day. By virtue of that bond the appellant 
deposited in Court a fixed deposit receipt 
of Rs. 10,000. The relevant clause of 
the bond is as  follows:—'"Therefore 
I promise that if the decree of the 
first Court is affirmed or varied, then 
Musammat Gopal Devi will obey it accgrd- 
ing to the decree of the Appellate Court 
and whatever is found to be payabe by 
her by virtue of that decree she will pay 
out of her moveable and immoveable pro- 
perty and if she makes a default in this, 
then the amount due may be recovered out 
of the Rs. 10,000 deposited in Bank and 
my heirs shall have no objection in paying 
the same.” 

It seems that after the appeal had beén 
dismissed by this Oourt the decree-holder 
after waiting for about a month for the 
payment of the decree by Musammat 
Gopal Devi filed an application on the 25th 
of July, 1927 for the recovery of the decre- 
tal amount of the desposit of Rs. 10,000 
mentioned above. To this an objection 
was raised on behalf of Mr. Harnarain Das 
on the ground that the decree being 
against Musammat Gopal Devi as legal 
representative of Pandit Shimbhu Nath she 
was not personally liable unless a part 
thereof remained unpaid after sale of the 
house hypothecated and unless it be fur- 
ther established that Musammat Gopal 
Devi had received some estate of the 
deceased which he had not accounted for 
a3 provided in 8. 52 of the Civil Procedure 
Code. Thisobjection, however, was over- 
ruled by the Execution Court and it was 
held that according to the terms of the 
decree and the Security bond the decretal 
amount could be satisfled out of the de- 
posit. 

Mr. Harnarain Das appealed to this Court 
and itis contended on his behalf that the 
appellant being merely a surety could 
not be called upon to pay the decretal 
amount till a default had been made by the . 
judgment-debtor and that a default for 
the purpose of the present casg implied a 
demand by the decre8holder of the 
money fromthe judgment-debtor followed 
by a process to execute the decree which 
had not borne any fruit. I am unable 
eto as3egtto this proposition, Af soon as 
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the decree of the trial Qourt was affirmed 
by this Court it became the duty of the 
judgmentdebtor to satisfy it irrespective 
of any demand by the decree-holder, and 
failure todo so brought into ‘operation the 
liability of the surety. Such liability is 
‘co extensive with that of the judgment- 
, debtor and consequently a surety is liable 
along with the judgment-debtor jointly 
and severally for the satisfaction of the 
‘decree unless a contrary intention appears 
from the security bond. Such an inten- 
tion does not appear in the present 
case, 

Phe second contention of the appellant 
was based ons. 52 of the Civil Procedure 
Code, but it seems to me that in the pre- 
sent case the decree is for payment of 
Rs. 18,891 and interest and costa against 
Musammat Gopal Devi personally. It is 
not a decree merely against the estate of 
the deceased though it is provided that the 
decretal amount shall be a charge on the 
house hypothecated and that the plaintiff 
in case of deficiency shall be entitled to 
realise the balance from the other property 
of Shimbhu Nath in the hands of the defend- 
ant. But the first portion of the decree 
makes the defendant liable to pay the 
deeretal amount, Moreover, the Security 
bond in this case clearly makes the surety 
liable if Musammat Gopal Devi failed to 
obey the decree of the Appellate Court and 
that ifshe did not satisfy the decree out 
of her moveable and immoveable property. 
It seems to me, therefore, that the view of 
“the learned Senior Subordinate Judge is 
correct that inthis case the decree-holder 
is entitled to recover the decretal amount 
out of the deposit on Musammat Gopal 
Devi's failure to satisfy the decree. There 
is'no question that such a default has been 
made by Musammat Gopal Devi. Tho 
liability of the surety, therefore, has come 
into operation, 

I hold that the viewof the learned Senior 
Subordinate Judge is correct and dis- 
miss the appeal with costs, 

d . 


Appeal dismissed, 
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LAHORE HIGH COURT x. 


Szoonp Orvir ArPnar, No. 189 oF 1959. i 
April 3, 1929. 
Present:—Mr. Justice Dalip Singh. 
SITA RAM—PLAINTIFF—ÁPPRBLLANT 
versus ] 
“RAM LAL AND ANOTHER—DRFRENDANTS— 
RESPONDENTS, ' 
Legal practitioner—Couwnsel intending to appear 
as witness—Proprety of conducting case—Admis- 
a —Admissions by party against himself, effeet 
Oy. 


It is improper for a legal practitioner who intends 


to appear as a witness for a party to conduct the - 


case on behalf of such party, 4 

Though an admission by a party against himself 
is not fatal to his case, still it throws a heavy 
onus on him whichit is for him to discharge. 


Second appeal from an order of the Dis- 
trict Judge, Sargodha, dated the 15th Sep- 
tember, 1928, confirming that of the Fourth 
Olass Sub-Judge, Bhera, dated the 19th 
March, 1928. 

Lala Ram Lal Anand, for the Appel- 
ant. 

Mr. Shamair Chand, for the Respond- 
ents. 

JUDGMENT.—The only point that 
arises for decision in this appeal is whether 
certain evidence should be allowed to be 
Ied on behalf of the plaintiff whose case 
has been dismissed in both the Oourts 
below, and rightly so on the record as it 
stands. As regards the refysal of the 
Courts to admit further evidence, the facts 
are that the plaintiff on the 9th of January, 
1925, applied for sending fora Municipal 
file which was duly sent for and kept along 
with the Court's record. Later,a clerk was 
summoned with thesame file The clerk 
appeared on the 27th of October, 1925, 
naturally without the file which was 
already in Oourtand the clerk stated that 
he could not trace it in the Municipal 
Jffice. No body seems to have remembered 
that the file had been previously sent for. 
The plaintiff then proceeded on tlie assump- 
tion that the file was not traceable and 
closed his case. The case was postponed 
on account of the plaintiff going on active 
service. On the 16th of March, after the 
plaintiff had closed his case on the 14th of 
March, 1928, an application was putin on 
behalf of the plaintiff to summon two-new 
witnesses, Ghulam Mohammad Mistri and 
Lala Lal Ohand, to prove the Municipal file 
which had been discovered on that very day 
by plaintiff's Counsel when he was inspect- 
ing the record for "the purpose of argument, 
the date for which was fixed on the 19th. I 
am informed by Counsel for the appellant 
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beforb me that Ghulam Mohammad Mistri 
: was to prove a plan which had been prepared 
, by him and which was on thesaid Municipal 
file and Lala Lal Chand Pleader, who had 
been one of the plaintiff's Counsel in the 
case was to prove the report made by Lala 
Lal Ohand himself as Municipal ` Com- 
missioner with reference to this very house 
atthe time when thesaid house was re-built. 
Oounsel for the appellant did not contest 
before me that it was impróper for Lala 
Lal Ohand, who evidently intended all 
along to appear as a witness for the plaint- 
iff, to have conducted the case on his behalf 
and it seems to me that it would be impro- 
per for this Oourt to sanction any such 
procedure, Apart from this two Oourts 
have considered whether the prayer of the 
plaintiff should be granted or not. It is 
obvious that it was the neglect of plaintiff's 
Oounsel which caused the initial error, 
Farther I agree generelly with the learned 
District Judge's observations asto the effect 
of the admissions of the plaintiff and the 
plaintiff's Mukhtar, who is plaintiff's own 
father, that the easement they claimed had 
been enjoyed by the permission of the 
defendant's Counsel for the appellant 
contends that the admissions could not be 
fatal to thecase. No doubt this is so but 
repeated admissions would certainly throw 
avery heavy onus on the plaintiff which, in 
my opinion, would not be discharged by the 
evidence which at the time was ex parte. 
I, therefore, see no force in the present 
appeal and I dismiss it with costs. 


R. L, Appeal dismissed, 
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LAHORE HIGH COURT. 
OgistinaL Ravrsion No. 580 or 1929, 
May 10, 1929, 

Present:—Mr. Justice Zafar Ali. 
Musammat BHAG SULTAN-—APPLIOANT 

e —PRTITIONBR 
versu 
MUHAMMAD AKBAR KHAN— 
RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 488 (4) 
—Cancellation of maintenance on ground of adul- 
tery—Retrospective effect. e 

Under s. 488 (4), Criminal Proeedure Code, though 
adultery disentitles a wife to receive maintenance 
from herhusband, an order of maintenance once 
passed is not automatically cancelled by adultery? An 


order cancelling an order for maintenance on account 
of adultery cannot, 


therefore, have retrospective 


effect and deprive her'of her Might to maintenance, 


which had acorned due prioro the order of cancella- 
tion, 
. e . 
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Oase reported by ‘the Sessions Judge, 
Attock at Oampbellpur, with his No. 315-E 
of 218t March, 1929. i 

REPORT.—On 12th July, 1921, 
Musammat Bhag Sultan, applicant, was 
awarded maintenance at the rate of Rs. 13 
per mensem from her husband Muhammad 
Akbar Khan respondent. 

On 23rd June, 1928, Muhammad Akbar 
Khan put in an application that as. Musam- 
mat Bhag Sultan was living in adultery the 
order of maintenance should be cancelled, 
This application was granted on dlth 
December, 1928, and I rejected the applica- 
tion for revision on 22nd February, 
1929. 

On7th July, 1928, Musammat Bha 
Sultan applied for the realization of Rs. 15 
ag the amount of her maintenance from lst 
August, 1927, to3ist July, 1928. This ap- 
plication wasrejected on the ground that 
the order of her maintenance had been can- 
celled. 

The learned Magistrate having can- 
celled the order of maintenance on 
llth December, 1928, could not make it 
retrospective and disallow the maintenance 
from lst August, 1927, to 31et July, 1928, for 5 
during that period the order of maintenance 
was in force, According tocl. 4 of s. 488 no 
wife shall be entitled to receive maintenance 
from her husband under this section, if she 
is living in adultery; but the fact that a 
wife is living in adultery does not automa- 
tically deprive her of the maintenance for 
the order of maintenance once passed 
stands good until it has been cancelled. I 
have, therefore, the honour to report that the 
order of the learned Magistrate which is 
not warranted by law shoald be set aside. 

Mr. Ghulam Mohy ud-Din, for the Appel- 
lant. 

ORDER,—Nobody appears on behalf 
of the respondent. Iagree with the learn- 
ed Sessions Judge that the order of the 
Magistrate could not be given a retros- 
pective effect The wifeisentitled to the 
allowance that was due to her before the 
order under sub-s, 4 of s. 488, Oriminal Pro- 
cedure Code, had been made against her. 
I, therefore, set aside the order of the 
Magistrate disallowing maintenance for the 
prior period. : 

A. e Order set aside. 
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` LAHORE HIGH COURT. 
SECOND CIVIL APPRAL No. 2341 or 1924. 
March 19, 1929, 


: Present : —8ir Shadi Lal, KT., Chief Justice, 


and Mr. Justice Agha Haidar. 
QASIM ALI—PLAINTIFF—AÁPPRLLANT 
versus 

PURAN MAL AND oTHERS—DEFENDANTS 

— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), e. 11, appli- 
cation of—Res judicata, general principles of, when 
SARPE ee under same title, meaning of. 

acaso is covered by the provisions of s. 11, Civil 
ure Code, the general doctrine of res judicata 
cannot be invoked. (p. 69, col, 1.] 

Before a judgment can be res judicata it is neces- 
sary that the parties to the two suits must have 
been litigating under the same title, [ibid] 

Where the previous suit was brought by the plaintiffs 
as expectant reversionary heirs and the sabên usan 
as owners: 

Held, that the 
the same title. : 

Second appeal from a decree of the 
District Judge, Ferozepore, dated the 23rd 
May, 1924, modifying that of the Senior 
Subordinate Judge, Ferozepore, dated the 
29th January, 1924. 

Messrs. Muhammad Rafi and Badar-ud- 
Din Qureshi, tor the Appellant. 

.., Dr. Moti Sagar, R. B. and Messrs. Bishan 
Narain and Mokand Lal, for the Respond- 


ents, 


JUDGMENT.— This is an appeal aris- 
ing out of a suit for redemption. The trial 
Court decreed the suit. The defendants 
went up in appealbefore the lower Appel- 
late Court and the learned District Judge 
modified the decree of the Oourt below by 
enhancing the decretal amount. The plaint- 
iff has come up in second appeal to this 
Court. 

The facts are as follows:—On the 3rd 
of November, 1892, one Ala mortgaged his 
land with possession to the defendants’ 
predecessors for Rs. 2,000. On the 24th 
of July, 1896, he created a further charge 
over the same property in lieu of a sum of 
Rs. 800 in favour of the prior mortgagees. 
The terms of the bond of 1896 were prac- 
tically the same as those of the prior bond 
of 1892, 

On the 16th of February, 1699, Qasim 
Ali, the prerent plaintiff, and his two 
minor brothers, sons of Ala, brought the 
usual suit for a declaration against the 
morfgagees, that “the mortgage was with- 
out consideration and necessity and should 
not affect their'reversionary rights after 
the death of Ala. This suit covered only 
the first ° mortgage, dated the 3rd of 
November, 1882, and had no reference to 


aay were not litigating under 


QASIM ALI v, PURAN Mat. 
the latter bond. After various visissitudes” 
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of fortune, the case went up in appeal to 


the Chief Court of the Punjab and it was ` 


held by that Court in its judgment, dated 
the 3rd of August, 1903, that, though the 
consideration of Rs. 2,000 was valid and 
binding, the other conditions ofthe mort- 
gage were very onerous and were framed to 
prevent redemption. It further held that 
the terms of the mortgage were extorted 
from Ala on» account of his peculiar and 
difficult position and they should not bind 
his sons, i. e., the plaintiffs. The judgment 
contains certain observations according 
to which the accounts between the parties 
were to be made up in case a suit for 
redemption became necessary at a future 
date. 

On the 2nd of October, 1903, the mort- 
gagees brought a suit forthe ejectment of 
Als who had remained in possession of the 
land in suit as a tenant under the mort- 
gagees. This suit was decreed, and the 
then plaintiffs (mortgagees) obtained posses- 
sion. 

On the 3let of March, 1904, Ala brought 
a suit for a declaration that he was not 
bound by the terms of the mortgage, dated 
the 3rd of November, 1892. This suit was 
dismissed as barred by limitation and no 
other point in the case was gone into and 
decided, Ala died some time in 1911, and, 
onthe 25th of August, 1921, Qasim Ali, 
the present plaintiff, brought this suit for 

ossession by redemption in respect of the 
and in suit. At first only the mortgage of 
1892 was sued upon but as a result of 
various proceedings, which are not import- 
ant now, both the mortgages, namely of 
1892 and 1856, came to be the subject- 
matter of the present suit. 

The trial Court, as already stated, grant- 
ed the plaintiffs € preliminary decree for 
redempjion of the land in suit on payment 
of Rs. 9,508-11 and "interest on Rs. 800 at 
Re. L4 per cent. per annum from 
the date of the suit to the date 
of payment within, six months”, in default 
whereof the right of redemption was to be 
barred. b 

In appeal the learned Judge of the lower 
Appellate Court modified the decree of 
the trial Court and, raised the amount of 
the redemption money to Rs. 48,318. 

In second appeal the learned Oounsel for 
theappellant raised two points. Firstly, he 
aai that judgment of the Ohief Court 
of the year 1903 operates as res judicata and 

ethat the case should be remanded and 
accounts prepare® on the principle laid 
. e . 
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down in that judgment. In ouropinion 
' there is no force in this contention. The 
.Suit of 1899 was instituted by Qasim Ali 
and his brothers as the reversioners of their 
father, Ala, who was the owner at the time, 
and they’ prayed for a declaration that the 
mortgage was without consideration and 


necessity and, therefore, not binding 
. upon their  reversionary interest. After 
obtaining this decree, on the death 


of their father in 1911, they did not follow 
itup bya suit for possession and allowed 
the period of limitation prescribed for 
such a suit to expire. The learned Oounsel 
realised this difficulty and did not press 
this point any further. His main argument 
was that in the present suit, the plaintiff 
was entitled, under the general doctrine of 
res judicata, torely upon the judgment of 
the Ohief Oourt of the year 19.3. The 
general doctrine of res judicata has no 
application tothe present case because it is 
clearly governed by and comes within the 
purview ofs. 11 of the Civil Procedure 
Code. There are numerous authorities in 
support of the proposition that, if a case is 
covered by the provisions ofs. 11 of the 
Civil Procedure Code, the general doctrine 
of res judicata cannot be invoked, The 
contention raised by the Oounsel for the 
appellant must, therefore, stand or fall 
according eto the applicability or otherwise 
of the provisions of s. 11, Oivil Procedure 
Code, to the present case. Now, one of the 
conditions laid down in s. 11 is that, before 
a judgment can be res judicata the parties 
to the two suits must have been litigating 
under the same title. It is clear that, while 
in the previous suit the plaintiffs were 
suing as reversioners who challenged the 
alienation made by the owner, in the 
present suit the plaintiff is the owner 
himself, and, while thé plaintiffs’ title in 
the former suit was based upon the 
residuary interest that they had in the 
property, which was thesubject of aliena- 
tion, in the present suit the plaintiff 
himself is-the owner *and representative 
of the original mortgagor. Therefore, it 
is clear that the plaintiff cannot obtain 
any benefit from the provisions of s. 11 of 
the Civil Procedure Code and rely upon 
the judgment of theOhief Court. It may 
be mentioned here that, apart from the 
observations in the judgment of the Ohief 
Court, which were decidedly in favour of the 
theu reversioners, thelearned Counsel, in 
view of the recent Privy. Council decisions, 
refrained from arguing as to how the 
terms of the mortgages in suit were 
. ers 
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onerous. The rate ‘of fifteen per cent. per 
annum, compound interest, sis certainly 
not very high and the point in fact is 
covered by’ the various judgments of their 
Lordships of the Privy Council. We may 
also observe that throughout the plaint no. 
allegation as regards the onerous nature 
of the terms is made and reliance is placed 
throughout upon the observations of the 
learned Judges of the Ohief Court who 
decided the appeul in 1903. 

The second argument advanced by the 
learned Counsel for the appellant was that 
the defendants had remained in® pos- 

{ session of the whole of the mortgaged 
property during all these years which have 
elapsed since the mortgageesobtained posses- 
sion inthe year 1904 and the defendants there- 
fore, must account for the rents and profits 
realized by them. The attention of the 
Court was, however, drawn to a statement of 
the plaintiff recorded by the learned Judge 
of the trial Court wherein the plaintiff 
admitted that he had continued to remain 
in possession of half of the property in suit 
during all these years ever since 1904, as 
a result of some mutual arrangement. We 
were atone time inclined to remand the 
case for the purpose of taking accounts 
fromthe defendants-mortgagees; but, having 
regard to the allegation contained in para. 5 
of the plaint where an approximate figure as 
regards the income per ghumaon is given, 
the learned Counsel for the appellant very 
properly admitted that no useful purpose 
would be served by remanding the case 
for the adjustment of the account of profits 
and interest. 

We accordingly affirm the decree of the 
lower Appellate Court and dismiss the 
plaintiff's appeal with costs throughout. 

R. L, Appeal dismissed. 
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LAHORE HIGH COURT. 
FULL BENCH. 
Civi, Raraepros No 21 oF 1928. 
May 31, 1929. 

Present:—Sir Shadi Lal, Kr., Ohief 
Justice, Justice Sir Alan Broadway, KT., 
Mr. Justice Fforde, Mr. Justice Zafar Ali 

and Mr. Justice Jai Lal. 

Bhagat DUNE OHAND —ParITIONER 

versus 
Tas COMMISIONER of INCOME TAX, 
PUNJAB ax» N. W. F. PROVINCE— 
Ra8PONDBNT. 
Income Tax Act (XI of 1982), se. S$ (4), 80 (1) 
proviso —Asszssment under s, 28 ()—Appeal right of 
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~-Assesament ultra vires—Right of aggrieved party— 
Interpretation of Statutes—Ouestion of hardship— 
Duty of Sourt. e 
A person who has been assessed by an Income 
Tax Officer unders. 23(4), Income Tax Act, is not 
qcntitled to prefer anappeal to the Assistant Oom- 
missioner, on the ground that he was not liable to 
be assessed under the Act as the proviso tog. 30 (1) 
of Ps Act bars an appeal in anch a case, [p. 71, 
col. 1. 
The proviso shutsout an appeal in every oase in 
which the assessment has been made under s, 93 (4), 
Income Tax Act, and makes no distinetion between an 
assessment, which is ultra vires, and one which, though 
intra vires, is wrong on the merite. [ibid.] 
Per Shadi Lal, C. J.—There is no inherent right 
of appeal but it must be given by a Statute or by 
some & thority equivalent toa Statute. [p. 71, col. Lj 


Tho duty of Oourts is to enforce the law as they 
find it and they cannot allow their interpretation 
of, the law to be influenced by any extraneous cir- 
ae such as the question o hardship. [p.73, 
eo 


eli 
Oase referred under s. 66 (3) of the Indian 
Income Tax Act (XI of 1922) by the Com- 
missioner of Income Tax, Punjab, and 
N.-W. F. Province, Lahore, for orders of the 
High Ceurt. 

Dr. G. Cı Narang, for the Petitioner. 

Mr. R. C, Soni, for Mr. J. N. Aggarwal, 
for the Respondent. 

The case came on for hearing before 
Zafar Ali and Jai Lal, JJ., and their Lord- 
ships,on the 20th March 1929, made the 
following 

ORDER OF REFERENCE TO A 

FULL BENCH, 

This reference under s. 66 (3) 
of the Income Tax Act (XI of 1922) 
has been made by the learned Commis- 
sióner of Income Tax in compliance with an 
order of a Division Bench ofthis Oourt 
dated the 6th February, 1928. 

The assessee on whose application the 
said order was passed is Bhagat Duni 
Ohand whose ancestral home ia at Haripur 
atown inthe North-West Frontier Pro- 
vince, and he owns there some house pro- 
perty sae 

He, however, asserted that he ha 
migrated from Haripur to Srinagar in Kee 
mir and had long been residing and carry- 
ing on businessthere and had thus ceased 
to be a resident in British India. The 
Income Tax Officer of the Ha 


; 1 requestin 
him to produce his accounts, eic, folate. 


ing to his busimèss in Kring : 

Bhagat Dani Chand omitted to do aa ine 
Income Tax Officer made an assessment 
under s. 23 (4) to the best of his judgment 
Bhagat Duai Ohand’ then appealed to the 
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Assistant Commissioner to urge thatthe ` 
Income Tax Act was not applicable to him 
because he was not a residentof British 
India, The Assistant Commissioner held 
that the appeal was incompetent, inas- 
much asthe assessment had been made 
under s. 23 (4) of the Act. 

Bhagat Duni Chand contends that he is 
entitled toan adjudication by the Assistant 
Commissioner on his plea that he is not a 
residentin British India and is, therefore, 
not liable to be assessed in. Britieh India. 

The question which the Commissioner 
was directed to refer was: "Whether 

hegat Duni Ohand war or wasnota& 
resident of British ‘India, or does the 
proviso tos. 30 bar an appeal on the 
question of liability to assessment when 
action has been ostensibly taken under 
8. 23 (4)". 

The answer to this question depends 
entirely on the interpretation of cl. (1) of 
8.30 with the proviso attached thereto. 
This cl. (1) gives right of appeal to an 
assessee who 

(1) objects to the amount or rate at which 
he i8 assessad under 8. 23 or 8. 27, or 

(2) denies his liability to be 
under the Act, or 

(3) objects to the refusal of an Income 

ax Officer to make a fresh assessment 
under s. 27, or 

(4) objects to any order against him under 
Bub-s. (2) of 6.25 or s. 28 made by an In- 
come Tax Officer. 

The previao denies the right of appeal 
toa person who has been assessed under 
&ub-s. (4) ofs. 23 or under that sub-section 
read with s, 27, 

It is contended on behalf of the assessee 
that he is "outsidethe Aot," in other words 
that he is not amenable toit. On theother 
hand itis urged on. behalf of the Income 
Tax Commissioner that.the expression 
"denies Hisliability te be assessed under 
the Act” is wide enough to cover the case 
of a person like the present assessee, and, 
therefore, that such a person is. not entitled 
to appeal except as fhid down in 8. 30. It is 
argued that the fight to appeal does not 
existin the nature of things butis always a 
creature of legislation. 

The question,in our opinion, is eminently 
one for a reference to’ a Full Bench owing 
to its importance and the possibility of the 
correctness of either view. We, therefore, 
direct that the case be placed before the 
learned Ohief Justice to constitute- a 
Full Bench for the hearing of this refer- 

ce, e 
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“In pursuance of the above said Order of 
Reference the case was heard by a Full 
Bench. 

+ Mr. Mehr Chand Mahajan, for the Peti- 
tioner. 

Mr. Jagan Nath Aggarwal, for the Re- 
spondent. | 


JUDGMENT OF THE FULL 
BEN 


CH. 

Shadi Lal, C.J.—(May 31, 1929).—The 
question of law, which we have to deter- 
mine, may be formulated in the following 
terms:— 

Whether a person, who has been as- 
sessed by the Income Tax Officer under 
8 23 (4) of the Indian Income Tax Act (XI 
of 1922), is entitled to prefer an appeal 
to the Assistant Oommissioner on the 
ground that he was not liable to be assessed 
under the Act or whether the proviso to 
s. 30 (1) operates as a bar to his appeal. 

It is common ground that in the pro- 
ceedings before the Income Tax Officer 
the assessee put forward the claim that 
he had migrated from  Haripur in British 
India to Srinagar in the Jammu and 
Kashmir State, and had been residing and 
carrying on business at the latter place. 
He aceordingly urgedthat he had ceased 
tobe a resident in British India, and 
that, as no income, profits or gains had 
accrued or arisen to him, or been received 
by him,in British India, he did not come 
within the ambit of the Aot. The In- 
come Tax Officer did not accept this plea, 
and served on hima netice unders, 22 
(4) requiring him to produce certain 
accounts. The assesses did not comply 
with the notice, and the Income Tax Officer 
thereupon made an assessment under s. 23 
(4) to the best of his judgment. The 
question arises whether the assessee can 
appeal to the Assistant Commissioner 
against the assessment, er whether his 
right of appeal is barred under the proviso 
to s. 30 (1). 

The doctrine is well-established that 
there is no inberent right of appeal, and 
that aright df appeal must be given by a 
Statute or by some authority equivalent to 
a Statute. Now, s. 30 (D), which deals with 
the right of appeal in cases under the 
Indian Income Tax Act, provides that 
“any assesses objecting to the amount or 
rate at which he is assessed unders. 23 
ors. 27, or denying hie liability to, be 
assessed under this Act,- or objecting toa 
refusal of an Income Tax Officer to make a 
fresh assessment under s? 27, 


DUNI CHAND Y. GOMMISSIONER OF INOOMH-TAX, PUNJAB. 


or to any , merits 


71 
or &. 28, made by an ‘Income Tax Officer, 


may appeal to the Assistant Commisstoner 


against the “assessment or against such. 
refusal or order: The right conferred by’ 
this sub section is, however, subject to the 


proviso that "no appeal shall lie in respect ` 


of anassesgment made under sub-s. (4) ofs. 
23,or under that sub-section read with s. 27". 

The reasen for enacting this 
obvious. Thelaw punishes a person who: 
does not comply with the requisition of an 
Income Tax Officer by depriving him of 
his right of appeal. But the appellate 


authority must, before denying him the- 


right of appeal,be satisfied by the law, 
and thatthe Income Tax Officer had acted - 
legally in assessing him under s. 23 (4) of 
the Act. The mere fact that the assess- 
ment purports tohave been made under 
that sub-section does not shut out the 
appeal: it must be shown that the cir- 
cumstances of the case bring it within the 
scope of that sub-section. When the 


Assistant Commissioner is satisfied-that the: 


assessment was made, not ostensibly but 
genuinely, under that sub section, he 
must stay his hands and decline toad- 
judicate upon the merits ef the appeal on 
the short ground that the proviso to 
“5. 30 (1) bars an appeal insuch a case, and 
it is immaterial whether the orderof the 


Income Tax Officer is impeached on the: 


ground that the assesses was not amenable 
to the provisions of the Statute, or on 


any other ground mentioned in the sub-' 


section, The language of the sub-section 
makes it clearthat the denial of his 
liability to be assessed under the Act 
can be put forward by the assessee as a 
ground of attack against the assessment; 
but that ground, just as any other ground’ 
specified in the sub-section, is open only 
toa person who has not incurred the 
penalty prescribed by the proviso, 5 

Itis contended by the learned Counsel 
for the assesses that, though his client is 
debarred by the proviso from challenging: 
the assessment on the merits, he is entitled: 
toshow that he was outside the Statute 
and that the Income Tax Officer had 
absolutely no jurisdiction to proceed against 
him. Thereis, however, no warrant for 
making this  distinetion. The proviso 
shuts out an appeal inevery case iu which: 
the assessment has been? made under a, 23 
(4) and makes no distinction between an’ 
assessment, which is wltraevires, and one 
which, though intra vires, is wrong on the 
If once the appealeis barred, 


order against him under sub-s, (2) of 8,25 the assessee cannot “avail himself of any 


V e. 


proviso is` 
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ground of appeal whatever may be the 
categgry to.which it belongs. 

Tt is possible, as urged by Mr. Mehr 
Ohand Mahajan that this view of the law 


e may result in hardship in Some oases, 


Suppose, a foreigner comes to India asa 
visitor, and when called upon by an In- 
come Tax Officer to make a return of his 
income, he fails to comply with the re- 
quisition in the belief that, as he wasnot 
carrying on any business in British India, 
he was not liable to be assessed to Income 
Tax under the Indian Law. If the 
Inceme Tax Officer assesses him to Income 
Tax unders.23 (4), the assessee has no 
right of appeal against ihe assessment, 
though it is palpably wrong. It ig true 
that s. 27 provides him with a 
remedy to reopen such an asBesement 
but the remedy is a precarious one and 
cannot be invoked unless he proves to the 
satisfaction of the Income Tax Officer that 
he was prevented by sufficient cause from 
making the return. If the assessment is 
ultra vires the aggrieved person may 
perhaps bring a suit for a declaration that 
it is illegal, vide, Haji Rehemtulla Haji 
Tarmahomed v. Secretary of State for India 


). 

Be that as it may, it is for the Legislature 
to provide & remedy for cause of hardship, 
ifany. The duty of the Courts is to 
enforce the law as they find it and they can- 
not allow their interpretation ofthe law to 
be influenced by any extraneous circumstance, 

e Ihave bestowed upon the matter my 
careful consideration and reached 
the conclusion that the assesses has 
no right of appeal against the assessment 
made under s. 23 (4) by the Income Tax 
Officer, and that he is prevented by the 
proviso to s. 30 (1) from showing that he 
was not liable to be assessed under the 
Indian Income Tax Act, 

Broadway, J.—(May 81, 1929).—One 
Bhagat Duni Chand was a resident of Haripur 
in the District of Hazara in the North-West 
Frontier Province. He possesses there certain 
ancestral property. He was called upon by 
the Income Tax Officer of the Hazara 
Circle to furnish a return for purposes of 
income tax. He failed to comply with this 
demand, ote that he had migrated 
from Haripur to rinagar in Kashmir many 
yearg ago, that he was carrying on his 
business in the Kashmir State alone and 
was no longer a resident of British’ India, 
The Income Tax Officer held that Duni 


26) 92 Ind. Cas. 351; 27 Bom, L. R. 1507: A ; 
b Bom, 50, iki acis 


edoes not resort 


Ohand was still a resident in British India 
and had a business at Haripur from which : 
be derived an income. A notice under, 
8. 22 (4) of the Income Tax Act was served 
on him calling on him to produce accounts. 
As he failed to comply with thts notice, 
the Income Tax Officer took action under 
8. 23 (4) of the Income Tax Act and assessed 
him onan income of Rs. 17,669 at the rate 
of 9 pies in the rupee. ; 

Against this assessment, Bhagat Duni 
Ohand preferred an appeal, to the Assistant 
Commissioner who dismissed the appeal 
holding that it fell within the purview of 
the proviso tos. 30 of the Income Tax Act 
and was, therefore, not competent. 

Bhagat Duni Ohand thereupon moved 
the Commissioner of Income Tax to make a 
reference to the High Oourt. This was 
refused on the ground that no point of law 
was involved. Thereupon Bhagat Duni 
Ohand came up to this Court under s, 66 (3) 
of the Income Tax Act and a direction was 
issued bya Division Bench on the 6th of 
February, 1928, directing the Commis- 
sioner to refer the following question :— 

“Was the Assistant Commissioner bound 
to decide whether Bhagat Duni Ohand 
was or was nota resident of British India 
or does the proviso to s. 30 bar an appeal 
on the question of liability to assssment 
when action has been ostengibly taken 
under s. 23 (4), " 

In compliance with this direction, the 
Commissioner of Income Tax made the 
necessary reference, at the same time 
recording his opinion against the view 
advanced by Bhagat Duni Chand. In his 
opinion the Assistant Commissioner was 
not bound to decide whether Bhagat Duni 
Ohand was or was not a resident of British 
India, and further he considered that the 
proviso to s. 30 barred an appeal on the 
question of liability to assessment when 
a assessment has been made under s, 23 
4). 
In his reference the Income Tax Oommis- 
sioner also poinged out that when an 
assessment was, made under s. 23 (4), the 
assessee has a right to make an applica- 
tion to the Income Tax Officer under s. 27 
for cancellation of the assessment, and & 
refusal on the part of4he Income Tax Officer 
gives the assessee aright of appeal to the 
Assistant Commissioner. In addition to 
thia the Commissioner of Income Tax has 
certain powers of revision under s. 33, 
He further pointed out that if the assesgee 
to B. 27, the Assistant 
Commissioner has no authority to entertain 
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an -appeal under s. 30. All that the 
Assistant Commissioner is empowered to 
do is to consider whether the Income Tax 
Officer applied his mind to the relevant 
questions before making the assessment 
under s. 23 (4j. If he finds that the Income 
Tax Officer did so apply his mind, he has 
no power to entertain the appeal. As I 
understand the position when the Income 
Tax Officer acts under s.23 (4) and the 
assessee prefers an appeal to the Assistant 
Commissioner, all that the Assistant 
Oommissioner has to do is to satisfy 
himself that the Income Tax Officer has 
carried out the necessary procedure which 
entitled him to take action under s. 23 (4) 
and that he has not merely labelled his 
action asfalling within the purview of that 
section. If the Assistant Oommissioner 
: finds that action has really and properly 
been taken under s, 23 (4), he cannot enter- 
tain the appeal. 

On behalf of the assesses Mr. Mehr Chand 
Mahajan has urged that the proviso tos, 
30 does not bar the Assistant Oommiasioner 
from examining the decision arrived at by 
the Income Tax Officer as to the liability 
of the assessee to assessment. Section 30 
of the Income Tat Act rans as follows :— 

“Any assessee objecting to the amount 
or rate at which he is aesessed under s. 23 
or 8.27, or,denying his liability to be 
assessed under this Act, or objecting toa 
refusal of an Income Tax Officer to make a 
fresh assessment under s. 27, or to any 
order against him under sub-s (2) of s. 25 
or s. 28, made by an Income Tax Officer, 
may appeal to the Assistant Oommissioner 
against the assessment or against such refusal 
or order “and it is clear that theassessee hasa 
right to appeal against the assessment made 
or against a refusal to make a fresh assess- 
ment or against any ordsr made under 
sub-cl. (2), 8. 250r8.28. The appeal is 
against the assessment and it haa been 
specifically provided that where an assess- 
ment has been made under sub-s. 4 of s. 23, 
no appeal shdll lie, 1nemy judgment the 
interpretation of  thise section and 
the proviso has been correctly stated 
by the Commissioner in his reference. 
Section 30 gives an appeal against an 
assessment or a re or an orderand 
provided the Income Tax Officer has 
carried out the provisions of 6. 22 (4) and 
23 (4) and then takes action under «the 
latter section, the right to appeal against 
such an assessment has been taken away by 
the Statute It seems to be clear that thee 
object of the Legislature was to compel 

. exu 
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assesses to lay all thé necessary material 
before the Income Tax Officers in order to 
enable them to arrive ata correct decision. 
If an assessee fails to comply with tbe lawful 
orders of the Income Tax Officer, such an 
assessee is penalised by having his right 
to appeal taken away. ‘The proviso distinct- 
ly lays down that no appeal shall lie in 
respect of an assessment made under sub- 
s. 4ofs.23 and this to my mind clearly 
means that every matter that has to be 
decided before the assessment is arrived at 
is rendered unappealable. é 

I would answer the question referred 
accordingly. 

Fforde, J.—I concur. 

Zafar Al, J.—I concur, 

Jal Lal, J.—I concur. 


E. L, Answered accordingly. 


LAHORE HIGH COURT. 
Frest Oivrn APPHAL No, 1325 oF 1925. 
April 10, 1929. 
Present:—Mr. Justice Tek Ohand and 
Mr. Justice Agha Haidar. 
DURGA DAS AND OTHERS—PLAINTIFPS— 
APPBLLANTS 


versus 
Nawab LAYAQAT HAYAT KHAN 

AND ANOTARR—DEFBND&NTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XVII, 
rr 2, 8—Plaintiff absent—Pleader present but without 
instructions—Drsmissal in default. 

Whore a plaintiff is absent on an adjourned day of 
hearing and his Counsel though physically present in 
Oourt states that hehas no instructions to appear 
for the day, there is no appearance on behalfof the 
plaintiff and the proper order for the Court to pass 
is to dismissthe suit for default of appearance 
under r.2 of O. XVII and not to proceed under r, 
8 of O. XVII, Civil Procedure Code. . 74, col. 1. 


Authimoolan Pillai v. Secretary of State for ell, 
(1), followed. 


Hargopal v. Harish Ohandar (2), referred to. 

First appeal froma decree of the 
Subordinate Judge, First Olass, Amritsar, 
dated the 24th February, 1925, 

Mr. Anant Ram, for the Appellants. 

Messrs. Mohsin Shah and Muhammad 
Amin for the Respondents, 


JUDGMENT., 

Agha Haidar,J.—T be plaintiffs brought 
the present suit for a declaration thst the 
house Khana Shumari No. 2332 situated at 
Amritsar, Katra Mahan Singh, is not liable 
to auction-sale in execution of the decree 
obtained by defendant No. 1 agatnst defend- 
ant No, 2, On the llth of December, 1924, 
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the’ case was adjounned for hearing to the 
24th &'ebruary, 1925, and the plaintiffs were 
directed to be ready with their evidence 
and to go on with the case-*on that date. 
On the case coming on for hearing on that 
date, Mr. Gur Bakhsh Singh, Pleader for 
the plaintiffs, made & statement before 
the Court that he had no instructions from 
the next friend of the minor plaintiffs. 
The defendants were represented by their 
Vakil Khawaja Ghulam Mohy-ud-Din. Ne 
evidence was summoned for that day and 
the Gourt after stating the nature of the 
casd'held that the plaintiffs did not produce 
any evidence in spite of their having been 
given opportunities to do 8o. The suit was 
accordingly dismissed with costs. In the 
decree which was passed by the Oourt it 
was clearly mentioned that the suit came 
on for final disposal in the presence of 
Mr. Gur Bakhsh Singh, Vakil for the plain- 
tiffs and Khawaja Ghulam Mohy-ud-Din 
for defendant No. Land that it was ordered 
to be dismissed with costs to defendant 
No.1. The plaintiffs have appealed to this 
Court from thé decree of the learned Sub- 
ordinate Judge. f 

The point raised on behalf of the plaint- 

-iffs-appellants is that the learned Subor- 
dinate Judge's order was erroneous in that 
he had proceeded to decide the suit under 
the provisions of O. XVII, r. 3, Civil Proce- 
dure Code. It is argued that on the facts 
stated above the learned Judge of the trial 
Court ought to have disposed of the case 
under the provisions of O. XVII, r. 2, Civil 
Procedure Code, and the proper order 
would have been an order of dismissal 
fordefault. The argument is that although 
the Pleader, Mr, Gur Bakhsh Singh, was 
physically present before the Court yet 
gince he stated that he had no instructions 
to appear for the day it was in the eye of 
the law no appearance at allon behalf of 
his client. This contention seems to be 
well-founded and is fully covered by the 
case reported as Authimoolan Pillai v. 
Secretary of State for India (1). We may also 
refer to a case of the Punjab Ohief Court 
reported as Hargopal v. Harish Chandar 
(2), This being so, the decree of the 
Oourt below is erroneous and must be set 
aside, 

The question now arises as to what order 
should be passede by this Court. In our 
judgment the proper order for this Court 


(1) 108 Ind. Cas. 897; (1928) M, W. N. 162; 27 L, W. 
J. 351. 


347; 54 M. L.J. 
2)47 Ind. Cas. 596; 48 P. R. 1019,06 P. L.. 1918; 


169 P, W, R, 1918, 
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to make is to set aside the decree of the 
Court below, as the right and proper order . 
for the Court to have passed was under the 
circumstances an order of dismissal for *. 
default under O, XVII, r. 2, Civil Procedure 
Opde. We, therefore, set aside the judg- 
ment andidecree ofthe Court belowandinlieu 
thereof substitute &n order that the plaint-- 
iffa suit is dismissed for default of 
appearance on the 24th of February, 1925, 
The effect of the order would be that the 
parties shall be relegated to the position 
in which they would have been, if the 
Court had passed the proper order on the 
24th of February, 1925. It would be open to 
the plaintiffs, if they are so advised, to take 
proper steps for having the order of 
dismissal set aside within thirty days from 
to day. We express no opinion whatsoever 
as tothe upshot of any proceedings which 
the plaintiff might take hereafter. Under 
the circumstances we make no order for 
costs. 

Tek Chand, J.—I agree in the order 
proposed by my learned brother. 

R. L. Decree set aside, 


LAHORE HIGH COURT. 
LETTERS PATENT AppsaL Ne. 229 or 1928. 
April 8, 1929. 

Present:—Sir Shadi Lal, Kr , Chief 
Justice, and Justice Sir Alan Broadway, 


Kr. 
TEK OHAND-—DzFENDANT— 
APPELLANT 


versus 
Fis« HARJAS RAI-ARJAN DAS— 
e PLAINTIFFS—HRESPONDENTS, 

Contract Act (IX of 1872), 8. 21 —8tifling prosecu- 
tion—Agreement to discharge civil stability 
when there is criminal liability also, legality 
of—Arbttration—Dispute before Court and arbitrator 
—Arbiirator's decision @legality of. < 

ere there is a saction between two parties 
involving a civil liability as well as possibly a 
criminal act, a contract made to discharge the 
civil liability cannot be held to be void under 
s. 23 of the Contract Act. [p. 75, col 2; p. 
76, col. 1.] . 

The law does not permit the same question to be 
decided by a Court of Law aswell as by an arbitra- 
tor, but it is only when the dispute before the two 
Tribanals is identical that a decision given by the 
Ar bitzatoy must be treated as ultra vires. [p. 76, col. 


J 
Letters Patent ¢ppeal against the judg- 
ment of Mr. Justi¢e Addison, passed in 
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Civi] Appeal No. 522 of 1928, on the 25th 
June, 1926, reversing that of the Senior 
Subordinate Judge, Sialkot, dated the 18th 
November, 1925. 

i Tals Badri Das, R. B, for the Appel- 
ant. i 

Mr. Jagan Nath Aggarwal and Lala 
Mool Chand, R.B. for the Respondents. 

JUDGMENT.—This is an appeal 
under cl. 10 of the Letters Patent against 
a judgment pronounced according to an 
award made without the intervention of the 
Oourt. The validity ofthe award is im- 
peached on two grounds:— . 

(1) The agreement to refer the dispu 
io arbitration was void, as its object was 
to stifle a criminal prosecution. 

(2) The award was invalid, as it was 
made during the pendency of an action in 
which the dispute between the parties was 
the subject of an adjudication bya Oourt 
of Law. 

The facta having a bearing upon these 
two questions may be briefly stated. In 
July, 1916, a deed of partnership was exe- 
cuted by three persons, namely, Harjas- 
Rai-Arjan Das, (to be described Pisanane 
as Harjas Rai), Tek Ohand and Charanji 
Lal for the purpose of transacting the 
business of commission agents in Jammu 
and Kashmir State, and the shares of the 
three partners were 9 annas, 44 annas and 
2} annasrespébiively. The business con- 
tinued up tothe Sth of January, 1920, 
when it was dissolved, as Tek Ohand and 
Obaranji Lal, who were the working part- 
ners, stopped the business without account- 
ing for the goods left in the shop. 

On the 26th of May, 1921, Harjas Rai 
lodged acomplaint under s, 409, Indian 
Penal Oode, against Tek Ohand and 
his brother Mulkhraj, who was nota partner 
in theshop, for criminal misappropriation 

n respect of three apecific items, and after 
hearing the evidence for the prosecution the 
Magistrate framed a charge against Tek 
Oband under s. 406, Indian Penal Code, on 
the 7th of December, 1921., In order to ad- 
judicate upon the guilt or otherwise of Tek 
Chand, the Magistrate considered it neces- 
sary that the accounts of the firm be exa- 
mined; and for this purpose he appointed 
one Lala Devi Dayalto be a Oommissioner 
to examine the accounts and make a report 
upon them. On the 5thef March, 1922, 
Harjas Rai on the one sideand Tek OChand 
on the other entered inte an agreement 
referring the civil dispute between them to 
the arbitration of Lala Devi*Dayal. It is to 
be observed that the partiesshemaelvoes fixed 


. loes than that amount, Tek Ohand 
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the profits of the firm at.the liquidated sum 
of Rs. 23,000 of which Harjas Rai owas «to 
get 216th shares, and that if the profits 
exceeded that sum, Tek Chand waa to get 
the whole ofthe excess; but, if they were 
under- 
took to make good the deficiency, Subject 
to this special stipulation the arbitrator was 
to determine the rights and liabilities of the 
two contracting parties. 
Theagreementto refer the 
arbitration made no mention of the crimi- 
nal case which was then pending before 
the Magistrate, but on the 10th ot March 
1922, both the parties presented an applica- 
tion to him stating that, asthe whole of 
the dispute between them relating to the 
partnership had been referred to arbitra- 
tion, the criminal case be consigned to the 
record room. The Magistrate acceded to 
As request and passed an order according- 


dispute to 


y. 

The proceedings before the arbitrator- 
commenced shortly afterwards and con- 
tinued up te the end of Novembar, 1929 
when Tek Chand sent a letter fo the arbi. 
trator revoking the reference to arbitration 
on the ground that the agreement had been 
entered into to stifle the criminal prosecu- 
tion and that Oharenji Lal, who was not a 
party to the reference, had on the 14th of 
November, 1922, instituted a suit for the 
ramun of the accounts of the partner- 
ship. 

The arbitrator did not, however, stay the 
proceedings before him, but gave his award 
onthe Ist of December, 1922: To this 
award various objections were taken but 
all of them have been overruled, and as 
stated above, the Court has ordered’ the 
award tobe filed and pronounced judg- 
ment according to it, 

Section 23 of the Indian Contract Act lays 
down that an agreement,of which the 
object or consideration is unlawful, ia void 
and cannot be enforced by a Court of Law 
Agreements for stifling prosecution no 
doubt, come withinthe rule laid down by the 
section, In the present case the agree. 
ment made no reference to the criminal 
case, and though the institution of that 
case probably induced Tek Chand to refer 
the civil dispute between him and Harjas 
Rai to arbitration, it cannot be .said that 
the withdrawal of the crimimal case was the 
consideration or the object of the agree- 
ment. khas been repeatedly held that 
there isa good deal of difference between 
the motive for the act amd the apnsidera- 
fion or object of theg agreement; and that 


- adjudication 
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wheqrsthere is a transaction between the 
parties involving a civil liability as well as 
possibly & oriminal act, a contract made to 
discharge the oivil liability cannot be held 
to be void under s. 23 of Indian Contract 
Act, vide, inter alia, Dwijendra Nath Mul- 
lick v. Gopiram Govindaram, (1) Sukhdeo 
Dass v. Mangal Chand (2) and J aikumar v. 
Gauri Nath (3). There was undoubtedly a 
civil liability arising out of the partner- 
ghip betweenthe two parties, and it was 
only the civil dispute which was referred 
tothe arbitration of Lala Devi Dayal. The 
agreement to refer this dispute to arbitra- 
tion cannot, therefore, be impeached under 
s. 230f the Indian Contract Act. — 

Nor do Ises any reason for holding that 
the arbitrator became functus officio as 
goon ag Charanji Lal filed a suit in Novem- 
ber, 1922, for the purpose of obtaining an 
upon his rights against the 
other two partners. Those rights were 
to be determined in accordancs with the 
deed of partnership, but the settlement 
of the ‘dispute between Harjas Rai 
on the one side and Tek Chandon the 
other depended upon the agreement entered 


- into between them on the 5th of Maroh, 


1912, which not only fixed the amount of 

rofiisauacertain sum but also provided 
that Tek Chand was entitled to the sum 
exceeding that sum and was liable for 
making up the deficiency. This was 
obviously a matter which was not before the 


* Civil Court in thesuit brought by Oharanji 


Lal, and it cannot, therefore, be said that 
the dispute before the arbitrator was identi- 
cal with that before the Oivil Court. Ag 
pointed out in Jat Narain-Babu Lal v. 
Narain Das-Jaini Mal (4) the law does not 
permit the same question to be decided by 
“a Court of Law as well as by an arbitrator, 
anditisonly when the dispute before the 
two tribunals is identical that a decision 
given by the arbitrator must be treated ag 
ultra vires. Inviewof the facts set out 
above, the identity of the dispute in the 
present case has not been established, and 
the institution of the suit by Oharanji Lal 
did not oust the jurisdiction of the arbitra- 
tor. 
There ia no force in either of the conten- 
tions raised on behalfof the appellant. 
(17 89 Ind. Oas 200% 53 O. 51; 29.0. W. N.855; 42 

O.L. J. 90; A. 1. R. 1926 Oal. 59. 

(2) 41 Ind. Oas. 812; i2 P. L. J. 630; 2 4P. L. W. 
WA 28A. 118; 3 A, L J. 506; A. W. N. (1906) 
x 69 Ind, Oas. 585; 8 Lali. 296; A.I R. 1922 Lah, 
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The appeal is, therefore, dismissed with 
costs, i 


B, L. Appeal dismissed. « 


LAHORE HIGH COURT. 
Larges ParRNT Apparat No. 269 oF 1925, 
April 16, 1929. 

Present:—Bir Shadi Lal, Kr., Chief Justice, 
and Justice Sir Alan Broadway, Kr. 
AMBA PARSHAD AND ANOTHER— 
DRORAB- HOLDHAS —APPBLLANIS 


versus 
L:iavrHNANT JAMES SKINNER AND 
oTHHERS—J UDGMENT- DEBTORS —ResPpoNDENTS#, 

Administration —Admiánistrator's rights and obliga- 
tions—Posttion of administrator after administration 
of estate—Purchaser aie heir or residuary atee, 
rights of~Heir or residuary legatee’a rights—Creditor's 
right to attach legatee’s interest. 

There can be no doubt that the executor or adminis- 
trator, as the case may be, of a deceased person 
is his legal representative, and all the property of 
the deceased person vests in himas such, But he 
haa no beneficial interest inthe estate, and holds it 
only for the purpose of administering it. [p. 77, col. 


1 
re an administrator has pe all expenses and 
debts and has cleared the estate, he is in the seme posi- 


tion with regard to the next-of-kin as an executor who 
has cleared the estate is with regard to residuary 
legatees, that is to aay, he ceases to be administrator 
and becomes a trustee. (p. 77, col. 2] 

Ponder v. Ponder (2), followed. 

The creditor ofa residuary legatee is, therefore, 
entitled to attach his interest, subject to any dis- 
position which has been or may be made, of the 
estate in the course of the administration. [p. 78, 


col. 1. 
abi Singh v. Maharaj Bahadur (9), referred 


to. 

Letters Patent appeal against the judg- 
ment of Mr. Justice Jai Lal, passed in Civil 
Appeal No. 1297 of 1924, on the 20th June, 
1925, reversing that of the Subordinate 
Judge, First Ofass, Delhi, dated the 12th 
February, 1924. 

Mr, Jagan Nath Aggarwal, for the 
Appellants. 

Dr. Gokal Chand Narang, tor the Respond- 
ents. , ° 

JUDGMENT. 

Shadi Lal C. J,—On the 10th Novem- 
ber, 1922, Amba Parshad and Raghunath 
Parshad obtained a decree for Rs. 6,803-4-8 
with future  intefest against the legal 
representatives of one Mr.G Skinner, and 
in execution of their decree they attached 
thé interest of the latter in two Government 
promissory notes of the face-value of 
Rs. 10,000-each.. The question which has 
been debated before us, is whether this 
attachment was or was not valid. 


—- x) 
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{t is common ground that the promissory 
notes in question formed part of the estate 
of Mr. R. R. Skinner who died in 1913 leav- 
ing him surviving his brother Mr. G. Bkin- 
ner and his sister Mrs. Alice Skinner. The 
administration of the estate of Mr. R. R. 
Skinner was granted in July, 1914, to Mr: 
Angelo; and his place was subsequently 
taken by Major Stanley Skinner who objects 
to the attachment of the promissory notes. 
The duty of this gentleman as administra- 
tor was to pay all the expenbes of the 
administration and to discharge the debts, 
ifany, due by the deceased and then to 
distribute the residue of the estate between 
the two heirs who were entitled to it in equal 
shares. Though the attáchment took place 
in 1923 nearly nine years after the com- 
mencementof the administration the ad- 
ministrator had not even then handed over 
the estate to the persons entitled thereto. 

There can beno doubt that the exe- 
cutor or administrator, as the case may be, 
of a deceased person is his legal representa- 
tive and all the property of the deceased 
person vests in him as such. But he has 
no beneficial interest in the estate, and 
holds it only for the purpose of administer- 
ing it. Indeed the beneficial interest 
vests immediately upon the death of the 
intestate in the heirs-at-law althoagh for 
the purpose of administration the entire 
property is wested in the administrator. 
The sole purpose of the grant of Letters 
of Administration is the administration of 
the estate of the deceased which after the 
collection of the assets and the payment 
of the necessary expenses and debts should 
be handed over to the heirs of the deceased. 
The estate is fully administered when the 
administrator has cleared the estate after 
paying all the expenses and the debts due 
by the deceased and distributed the residue 
among the legal heirs. 


Mr. Gokal Chand Narang on behalf of the 
administrator invites our attention to the 
judgment in Srirangammal v. Sandammal 
(1) which lays down the rule that an heir 
has no saleable interest in any part of the 
estate until in the course of the administra- 
tion thereof his share has been determined 
and allotted to him. The learned Counsel 
consequently contends that though Mr. G. 
Skinner was entitled to & moiety of the 
residue of the estate of Mr. R. R. Skinner 
his share therein could not be attached 
until ib had been allotted to him or his 
heirs by the administrator. It is unneces- 


(1) 23 M, 216; 9M, L. J, 388, e 
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sary to consider the question whether 
the proposition has or has not been broadly 
stated in the judgment cited above bedhuge 
it has been repeatedly held with respect 
to an executór that it is his duty to 
clear the estate and when he has paid the 
funeral and testamentary expenses and the 
debts and pecuniary legacies and handed 
over the assets specifically bequeathed to 
the specific legatees and a balance remains 
in his hands, his position as to the balance 
in his hands becomes that of a trustee. 
He then drops the character of executor 
and assumes that of a trustee. And the 
same rule has been applied to an adminis- 
trator. As laid down in Ponder v, Ponder 
(2) where an administrator has paid all ex- 
penses and debts and has cleared the estate 
heis in the same position with regard 
to the next-of-kin as an executor who 
has cleared the estate is with regard to 
rasiduary legatees; and he, therefore, ceases 
to be administrator and becomes trustee. 
What are the facts in the present case? 
As stated above R. R. Skinner died in 
1913 and his brother G. Skinner and his 
sister Alice Skinner were the only two 
persons entitled to his estate in equal 
shares. The administrator, no doubt, had 
to pay the funeral expenses and the expenses 
of the administration and to discharge 
the debts. When he had satisfied these 
liabilities the administration to all intents 
and purposes came to an end; and the 
residue of the estate should have been 
handed over to the heirs, Now, a period of 
nine years is more than ample to per- 
form the duty of paying the expenses of 
the estate; and indeed, there is nc evidence 
on the record that there was any debt which 
was payable by the estate at the time of 
tho attachment of the promissory notes. 
It is not seriously disputed that the. 
only thing necessary to wind up the 
administration was the delivery of the 
estate to the heirs; but the administrator 
failed to perform this obvious duty because 
he, being the husband of Mrs. Alice Skin- 
ner, was personally interested in the estate, 
Thereis considerable force in the conten- 
tion urged by the learned Counsel for the 
decree-holders that the failureof the ad- 
ministrator to distribute the estate was due 
to his desire to prevent the creditors of 
Mr, Q. Skinner from realising fheir debts. 
Be thatas it may there cn be little doubt 
that Major Stanley Skinner was at the time 
of the attachment holding the estate not 


(2) (1921) 2 Oh, 59; 90 L, J, Ob, 426; 126 L. T. 568; 
“95 Mart UTE p DEL 
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as ‘administrator but as trustee for the 
heirg; and there is no valid reason why 
the creditors of one ofthe heira should not 
attach his interest in the promissory notes 
in satisfaction of the debt due to them. 
The following observations of their Lord- 
ships of the Privy Oouncil in Chatterput 
Singh v. Maharaj Bahadur (3) are pertinent 
here: “When the estate of a deceased per- 
gon is under administration by the Court 
or out of Oourt a purchaser from a residuary 
legatee or heir buys subject to any disposi- 
tion which has been or may ba made of 
the deceased’s estate in due course of 
administration. The right of the residuary 
legatee or heir is only to share in the 
ultimate residue which may remain for 
final distribution after all the liabilities 
of the estate including the expenses of 
administration have been satisfied.” The 
creditors are prepared to attach and sell 
the property subject to the obligations 
mentioned above and the quondum adminis- 
trator has no right to defeat their legi- 
timate claim by relying upon his own 
negligence ‘or laches in distributing the 
estate, 

I would accordingly accept the appeal 
and setting aside the judgment of the 
Single Judge, restore that of the Subordi- 
nate Judge with costs throughout, 

Broadway, J.—I agree. 

R.L 


nl. . Appeal allowed. 
i 2 oot 9 0. W. N. 225; 3 ALL. J. 180; 32 I. A. 


—— 


LAHORE HIGH COURT. 
Latrers PATENT APPKAL No, 183 or 1927. 
April 30, 1929, 

Present :—Bir Shadi Lal, Kr., Chief J ustice, 
and Justice Sir Alan Broadway, Kr, 
TIKAM OHAND-—PrAINTIFF— 
APPRLLANT 


versus 
HARISH CHANDRA AND OTARRS— 
DRFRNDANTS—RESPONDENTS, 
Companies—Winding up—Creditor's right to apply 
for winding th. 

Thescreditor of a soly¥@nt Company whose debt is bona 
fide disputed must be restrained from presenting a 
petition for the winding up of ths Company. Nor 
can a creditor be allowed to present an application 
for winding up ag a counterblast to an action brought 
against him ey the Company to enforce a logal claim. e 
[p. 79, col, 1. í 
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But where there is no mala fides on the Part .of a 
creditor and his object is simply to recover his debt 
from such assets of the company as may be available, 
he is entitled ex debito justitie to an order at 
winding up p. 79, col. 9.) 

Tulsidas Lalubhai v. Bharatkhand Cotton Mills Ltd. 
1) and In the matter of Indian Companies Act (2), 
referred to. 


Lettera Patent Appeal against an order of 
Mr. Justice Jai Lal (passed in Civil Appeal 
No. 1513 of 1926),dated the8th October, 1927, 
reversing js of the Dietrict Judge, Delhi, 
dated the 25th May, 1926. 

Messrs. J. L. Kapur and J, N, Aggarwal, 
for the Appellant. 

Mr. Shamair Chand, for the Respondents. 

JUDGMENT. 

Shadi Lal, J.—This appeal arises out 
of proceedings for the windiug up of the 
International Ayurvedic Company, Limited, 
which was incorported in 1918. The ap- 
pellant, Rai Bahadur Seth Tikam Ohand, 
claiming to be a creditor as well as a share- 
holder of the Oompany made an application 
to the District Judge of Delhi for the wind- 
ing up of the Company on two grounds :— 
(1) that the Company was unable to pay 
its debts; and (2) that it was just equit- 
able that the Company should be 
wound up. The District Judge granted the 
application and made an order directing 
that the Company be wound up by the Court. 
On appeal Jai Lal, J. held that there 
was a bona fide dispute as te the claim of 
Seth Tikam Oha&nd to be a creditor of the 
Company, and that it was a fit case in which 
the lower Oourt “should have declined to 
adjudicate upon the matter and should have 
directed him to filea regular suit, if so 
advised, toestablish his “rights as a 
creditor”. As regards Seth Tikam Ohand's 
prayer for the winding up of the Company 
on the ground of his being a share- 
holder, the learned Judge was of the opin- 
ion that the District Judge “should have 
thoroaghly investigated the affairs of the 
Company in the presence of the other share- 
holders, whose wishes should have received 
due consideration in the matter”, and he 
should then hafe passed ‘such orders as 
the facts disclesed might have necessitated, 
The learned Judge accordingly set aside 
the order of the District Judge and remand- 
ed the case to him with the direction that 
he should enquire into the affairs of the 
Oompany and then pass an order in ac- 
cordance with the evidence producad before 
him. 


The first question, which requires 
determination, ib whetHer the appellant has 
established his claim as a creditor of the 


w- 


é 
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Oompany. Now, it is conceded that he paid 
Rs.- 5,000 on the 27th July, 1923, 
and Rs. 20,000 on 31st July, 1920, to Dilbagh 

i, who was the Managing Director of 
the Company. It ie, however, contended 
that Dilbagh Rai may be personally liable 
for the re-payment of the money, but thaf 
the Company cannot be held responsible 
for any advances made to him. But a 
perusal of the Articles of Association shows 
that Art, 112 empowers the Managing 
Director in clear terms to borrow money 
on behalf of the Company, and it is beyond 
dispute that Re. 25,000 was credited to the 
appellant in the books of the Oom- 
pany. On the 21st August, 1928, the 
Managing Director issued a circular letter 
to the share-holders informing them that 
the Oompany had borrowed Rs. 25,000 
from the appellant, and on the 9th Decem- 
ber, 1923, the share-holders helda meeting 
at which the loan taken by the Managing 
Director on behalf ofthe Oompany was 
confirmed, and he was authorised to use 
the money for the purpose of buying a plot 
of land for constructing a medical hall 
required by the Company. In January, 
1924, the Oompany sent an acknowledgment 
of the debt to the creditor and in February, 
1924, and again in May, 1924, the Company 
paid interest on the money advanced by him. 
On the 4th November, 1924, the Directors 
passed a resolution authorising the Manag- 
ing Director to utilise the money for other 
purposes of the Company, and another 
resolution directing him to discharge the 
debt, a8 soon as possible. 


Having regard to the authority conferred 
by Art. 112 upon the Managing Director, and 
to the documentary evidence summarized 
above, I have no hesitation in holding that 
the liablilty of the Company for the 
payment of the debt has been fully 
established. It is true thata creditor 
of a solvent Company, whose debt is 
bona fide disputed, will be restrained 
from presentinga petition for the wind- 
ing up of the Oompany; and to this 
category belongs the case of Tulsidas 


Lalubhai v. Bharatkhand®* Cotton Mille 
Co. Ltd. (1. Nor ean a creditor be 
allowed to present an application for 


winding up asa counterblast to an action 
brought against him by the Uompany to 
enforce a legal claim. Such an application 
is made, not for the bona fide purpose of 
winding up the Company,but for acollateral 
and sinister object; vide In the matter of, 


(1) 37 Ind, Oas. 44; 39 B.47. 6 
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Indian Companies Act, (2). In the present 
case, however, there is no trace ofg any 
mala fides, and the object of the creditor is 


simply to recover his debt out of 
such assets as may be available. 
The learned District Judge found, 


and his finding has not been seriously 
contested before us, that the Company was 
in a moribund condition, and that the main 
assets consisted of the stock of Ayuervedic 
medicines which were of no value at the 
time when the application for the winding 
up was made. The report of the liquidator 
shows that the Company had suffesed 
heavy losses, and that, when the liquida- 
tor took charge, the closing balance in the 
books of the Company was only Rs. 26-1-4. 
The appellant is undoubtedly the princi- 
pal ereditor of the Company, and before 
presenting his application for winding up 
he had served on the Oompany a demand 
requiring the Company to pay the sum due 
to him, and the Company had, for three 
weeks thereafter, neglected to pay the same 
orto secure or compound for it to the 
reasonable satisfaction of tlte creditor, 
vide, 8. 163 (1) of the Indian Oompanies 
Act. Indeed, it is not suggested that the 
Oompany was in a position to pay the 
debt; and I must, therefore, hold that the 
appellant as a creditor of the Company was 
entitled to make the applieation for wind- 
ing up. The proposition of law is indisput- 
able that a creditor is prima facie entitled 
ex debito justitig to an order of winding 
up. No ground has been shown why such 
an order should not be made in this case. 
In view of this finding it is hardly 
necessary to dwell upon the issue that, 
apart from the question of the appellant 
being & creditor of the Company, itis just 
and equitable that the Company should be 
wound up. The report of the liquidator 
shows that the Company does not carry on 
any business, and possesses little or no 
assets, The whole substratum of the 
Company is gone, and it is significant that 
the application for winding up is opposed 
only by two share-holders, one holding 
one share and the other ten shares, out of 
the subscribed capital representing 1037 
shares. On this ground also the appellant 
has made out a strong case fer winding up. 
For the aforesaid reasons I wquld accept 
the appeal and setting aside the judgment 
of the Single Judge restore that of the 
District Judge with costs throughout. 
Broadway, J.—I concur. 
RL „Appeal agcepted, 
* (3) 58 Ind, Oas, 561; 23 O, W. N. 844, 
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LAHORE HIGH COURT. 
Szoonp Orvin APPRAL No. 1894 or 1928. 

. January 15, 1929. 
resent:—Mr. Justice Dalip Singh. 
SHAMAGS-UD-DIN—PLAINTIFE — 

APPALLANT 


versus 
GANESH GIR AND orHgRS—DRFHNDANTaS— 


RESPONDENTS, 

Evidence Act (I of 1872), ss. 85, 89—Punjab Land 
Reservation Act (II of 1900)—Katardhar papers, whe- 
ther public documenis—Mode of proof. 

Katardhar papers drawn up under the Panjab 
Land Reservation Act are public documents and may 


be proved by certified copies thereof. 
matullah Khany Secretary of State for India 
(1), followed. 


Second appeal from  & decree of the 
District Judge, Hoshiarpur, dated the 12th 
May, 1928, affirming that of the Subordi- 


BKAMAB-UD-PIN V, GANÉESH GIR, 


nate Judge, Fourth Olass, Hoshiarpur, 
dated the 318t January, 1927. í 
Mr. Niaz Mohammad, for the Ap- 


pellant, 
. Lala Fakir Chand, for the Respondents. 


JUDGMENT.—The plaintiff sued for 
possession of a piece of land alleging that 
the defendant had dispossessed him of the 
same. The defendant pleaded that the 
land had been in his possession for a very 
long time, and that it was his own pro- 
perty. Subsequently, however, the Counsel 
for the dO adapt made a statement that 
the defendant was not the owner of the 
land and kotha sued for, and that he was 
only its occupancy tenant. This plea seems 
“to have been taken in order to oust the 
juriadiction of the Oivil Court; but the 
Court refused to allow the plea to be taken 
at the late stage after the evidence had 
all been taken ; and, after some remands 
and appeals, the case was finally tried and 
dismissed by the trial Court on the ground 
that the plaintiff had not succeeded in 
proving his possession or dispossession 
within twelve years. 

On appeal the learned District Judge 
gave a resume of the history of this number, 
portions of which seem to me to be quite 
irrelevant to the question now in dispute. 
Finally, however, he held that the revenue 
entries had been rebutted by certain 
katardhar papers and also by the oral 
evidence and by the entries in the revenue 
records themselves. He, therefore, agreed 
with the trial Court in holding that it was 
not proved that the plaintiff had been in 
possession of the kotha or site under it 
within twelve years before suit. He, accord- 
ingly dismissed the appeal, : 
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Now the facts concerning this piece ef 
land are as follows:— DEM 

In 1911-12 jamabandi the property is 
entered as owned and possessed by the 
plaintiff. Under the column ‘khasra number | 
hal', however, khasra number is given as 
1902 and the word ‘Shiwala’ is also given 
in this column. The land is described as 
ghair mumkin abadi which proves that the 
land was the &ite ofa building. The same 
entry has continued, as far as can be made 
out, to the present day. In the katardhar 
papers in the year 1902 the plot now in 
dispute is given the No. 1585/2 and is 
shown to be in possession of the manager 
of the temple adjoining it. The temple 
itself, which admittedly exists, ia shown as 
No. 1585/3. It is stated by the learned 
District Judge that in the jamabandi 
entries the number of the temple is 1903 
and under the entry ‘khasra number hal’ 
the word ‘shiwala’ ig entered. It would, 
therefore, appear that the temple, which 
admittedly is ancient and in possession of 
the defendant, is entered in the jamabandi 
of 1911-12 as owned and possessed by the 
plaintiff, but the khasra number entry 
shows itas a shiwala. 

Now, if these facts were on the record 
it would be strong proof to show that the 
jamabandi entry relating to No. 1902, 
which is similar in form does not correctly 
represent the facts and that No. 1902 waa 
also really in possession of the defendant. 
However, I was not able to find on the 
record any entry relating to the jama- 
bandi either of No. 1903 or No. 1904. I can- 
not say, therefore, where the learned 
District Judge got this fact from. E 

Counsel for the appellanthas contended 
that the katardhar papers are not proved 
and are not evidence in the case, It appears 
however, that the katardhar papers were 
drawn up under the Punjab Land Reserva- 
tion Act called by the District Judge 
the Punjab Ohos Act and, therefore, are 
public documents provable by certified 
copies thereof. Why it was necessary 
to prepare a Reeord of Rights under the 
Ohos Act is noj clear to me. The learned 
Counsel for the respondent has referred to 
the following 
Sections 3, 4, 5,6, 13 and 16. It is obvious 
that ss. 3, 4 and 6 have nothing to do with 
the point andas regards the others the 
only possible ones, which can apply, are 
8. 9 (a) read with 6.16. Even that is very 
doubtful to me, and the learned Counsel 
for the respondept had clearly not looked 
up the point and, Was merely referring to 


sections of that Act:—  -. 
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sub-sections as they happened to strike his 
- eye at the timeof his argument. However, 
in Rahmatullah Khan v. Secretary of State 
for India (1)it was held that similar papers 
were prepared for a public purpose and 
were, therefore, receivable, in evidence, and 
that the statement contained therein 
would be public documents under se. 39 
and 36 of the Evidence Act. Bowing, 
therefore, tothis ruling I would hold that 
under ss. 35 and 83 of the Evidence Act the 
papers are proved and admissible. This 
being so, the presumption arising under 
the jamabandi entries, which is to some 
extent weakened by the entry of the word 
‘Shiwala’ under the column ‘khasra number 
'hal' is rebutted in this case by the entry in 
the katardhar papers and by the oral evidence 
of the witness Pandit Narain Oband which 
has been accepted by the learned District 
Judge and the finding, therefore, becomes 
a finding of fact. It has been contended 
oo the evidence of Pandit Narain 
Chand that he is not correctly described 
by the learned Judge as a most disinterest- 
ed witness, the facts on the record being 
that he has had previous cases against the 
plaintiff, Be that as it may, however, I 
cannot hold that the learned District Judge 
was acting without jurisdiction or illegally 
in accepting this evidence though I might 
have come, to a contrary conclusion my- 
self, I, therefore, hold that it isa question 
offact that the defendant has been in 
possession since 1902, and that the plaintiff 
has not satisfactorily proved that he was 
in possession within twelve years of the 
guit. 

. I must, therefore, dismiss the appeal; 
but, in the circumstances, I make no order 


as to costs. "P 
R. L. Appeal dismissed. 
(D 18 Ind. Cas. 700; 63 P. R. 1913; 113 P. L. R. 
1915; 112 P. W.R. 1913. : 





D e 
LAHORE HIGH, COURT. 
Seoonp Civi, APPEAL No. 2494 or 1924, 
Mareh 12, 1929. 

Present: —Mr. Justice Dalip Singh 
and Mr. Justice, Agha Haidar. 
DEVI DITTA RAM AND OTHR&8— 

PLAINTIFF8— APPELLANTS 
versus : 

W ARYAM-—DEFENDANT—HHBSPONDBNT, 
Adverse ion—Vacant site—Dumping of rub- 
bish, tethering cattle and enclosiny with wall —Evidence , 

of adverse possession. e 
Dumping of rubbish and tethering of cattle, otc., are- 
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81 
not in themselves sufficient to prové adverse posses- 
Bion over a vacant site but where jn addjtion to 
these acts, itis found thatthe defendant had en- 
closed the sito in dispute with a wall which haa 
been standing fora long series of yeara, adverse 
possession must be held.to have been established. 
Framji Cursetjiv. Goculdas Madhowji (1), referred 


to, 

Second appeal.from a decree of the 
District Judge, Jhang at Sargodha, dated 
the 15th July, 1924, reversing that of the 
Sabordinate Judge, Fourth Olass, Jhang, 
dated the 28th April, 1924. 

Mr. Chandar Gupta, for Lala Fakir Chand, 
for the Appellants. | A 
4 Mr. Ghulam Mohi-ud-Din, for the Respon- 

ent. 


JUDGMENT.—The plaintiffs camé 
into Court on the allegation that they were 
the owners in possession of a certain plot of 
land and that they had been dispossessed 
by the defendant 20 days prior to the 
institution of the present suit when the 
defendant built a wall on the land in dis- 
pute. The defendant raised the plea that 
the plot of the land in suit was part 
of the village abadi and had been in his 
possession and thatof his ancestors from 
time immemorial and tbat it had been 
surrounded by a wall which was built on 
the old foundations, and that, therefore, the 
plaintiffs’ suit was barred by 12 years’ adverse 
possession. 

The trial Court decreed the plaintiffs’ 
claim. There was an appeal io the lower 
Appellate Court and the District Judge 
remanded the case after framing fresh 
issues, The trial Court, however, again 
decreed the plaintiffs’ suit on remand, 

The defendant preferred an appeal to the 
lower Appellate Court against the decree 
of the trial Court. The learned Judge 
after taking into consideration the various 
acts of enjoyment which were relied upon 
by the defendant such as dumping of 
rubbish and tethering of cattle, etc., on the 
plot in suit held that these acts, if they had 
stood by themselves, would not have been 
sufficient to prove adverse possession on 
the part of the defendant. He rightly 
relied upon the case reported as Framjt 
Cursetji v. Goculdas Madhowjt (1), but he 
went on to find that the defendant had 
enclosed the land in dispute with a wall 
which has been standing for a long series 
ofyears, On this finding he held that the 
plaintjffs assertion that they had been dis- 
possessed recently is nottorrect and tha 
therefore, the plaintiffs’ suit ‘failed an 


- (1) 16 B. 338. 
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was barred 
sion, * : 

The plaintiffs have come up to this Court 
in second appeal. In the first place, their 
Counsel contended that there was no 
evidence on the record that the wall in suit 
had existed on its present site for any 
length of time, We find, however, that this 
assertion is not well-founded as there is 
ample material on the record in support of 
the finding of thelearned Judge that the 


by 12 years’ adverse posses- 


wall in suit had been standing 
on its present site in one form or 
another for a considerably .long time. 
Counsel might have studied the record 


carefully before raising thecontention which 
turns out to be unfounded. 

The next contention raised on behalf 
ofthe plaintiffs was that even assuming 
that the present wall had been in existence 
for a very long time, this would not in 
law amount to adverse possession on the 
part of the defendant. Inour opinion the 
possession of the plaintiffs as evidenced 
by the various facts on which he relied 
together with the fact that the wall had 
been in existence for a period much 
longer than 12 years is sufficient proof of 
his adverse possession. The wall makes 
the possession of the defendant exclusive 
and 18, further, calculated to keep out the 
plaintiffs from any acts of possession and 
enjoyment over the land in suit. 

In our opinion the finding of the learned 
Judge that the plaintiffs have not been in 
possession of the land in suit for more 
than 12 years and that the defendant has 
been in adverse possession of theland in suit 
for a period of over 12 years is correct. 
The piaintiffs' suit was, therefore, rightly 
dismissed by the Court below, and we 
accordingly affirm tbe judgment and 
decree of the Court below and dismiss the 
plaintiffs’ appeal with costs. 

RB. L; Appeal dismissed. 


—— 


LAHORE HIGH COURT. 
~-Baconp Orivir. Aprrit No. 3017 or 1924. 
: March 12, 1929, 

Present :—Mr. J ystice Dalip Singh and 
°” — Mr. Justice Agha Haidar, 
GAUHAR-—DREFENDANT—À PPRLLANT 

versus 
SHAFI MUHAMMAD AND OTHERS— 
NDANTS—RESPONDENTS, * 


g) 
117 I. 0. 1989 , 


Major portion ef consideration for necessity. ° | 
econd marriage ofan agriculturist in the Punjab | 
even if he has@ son alive by his first wife is a valid 
necessity justifying alienation of ancestral property. , 
Mohammad Din v. Thakar Singh (1), distinguish- 


e d ^ 
Where necessity has been established for major 
ortion of the sale consideration, the vendee cannot 
be deprived of the property. 


Second appeal from a decree of the 
District Judge, Gurdaspur, dated the 6th 
August, 1924, reversing that of the Subordi- 
nate Judge, Second Olass, Gurdaspur, 
dated the 22nd February, 1924. 

Mr. Nawal Kishore, for the Appellant, 


JUDGMENT.—The facts leading up 


-to the present appeal are as follows :—Lalla, 


defendant No. 1 and Gauhar defendant 
No. 2 were brothers. By a sale-deed dated 
the 3rd January, 1917, Lalla transferred 
the property in suit to Gauhar, 
defendant No. 2, for a sum of Rs. 1,500. 
The son of Lalla, namely, Shafi Muhammad 
has brought the present suit for a declara- 
tion that the alienation of the year 1917 
shall not affect his reversionary interests 
on the death of the alienor. The trial 
Court dismissed the plaintiff's suit. The 
plaintiff went up in appeal to the District 
Judge. The learned District Judge only 
maintained the items of Rs. 82 and Rs. 850 
out of the sale consideration, As to the 
rest of the items detailed at page 7 of the 
paper-book, he allowed the plaintiffs claim 
subject to the proviso that when succes- 
sion opens the plaintiff shall be entitled to 
get possession of the property in suiton 
payment of Rs. 932. The defendant has 
come up to this Court in second appeal. It 
is to be regretted that the respondent is not 
represented in this Court. 

The main point which was argued before 
us is the item of Rs. 400 which, according to 
the sale-deed in suit, was taken to meet the 
expenses of the contemplated marriage of 
the alienor, namely, Lalla, The learned . 
Judgehas held that because Lalla was a man 
aged about 45 andehad a son dlive, therefore, 
the marriage which he proposed to enter 
into was not a legal and valid necessity 
and his son was not bound by the alienation 
to the extent of Rs. 400. We think there 
is a considerable foree in the argument put 
forward by the appellant. He argues that 
the first marriage being admittedly a 
necessity in the case of & bachelor, there is 
no reason why a second marriage should 
not be held to he a necessity as well and 


*the fact that the ajienor had a son alive 


Custom—-Alienation—Necessity—Second marriage-- does not make any difference. The case of 
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Mohammad Din v. Thakar Singh (1) quoted 
by the lower Appellate Court in support of 
the proposition that the marriage of Lalla 
in the circumstances of the present case 
was not a legal necessity cannot be arated 
as a binding authority as regards the 
question before us. It is true that there 
are certain observations in Mohammad Din 
v. Thakar Singh (1) which seem to lend 
some support to the plaintiff's contention 
but having regard to the fact that the 
appeal was dismissed because the necessary 
certificate under s. 42 (3) of the Panjab 
Oourts Act was not forthcoming the said 
observations as tothe validity or otherwise 
of the necessity can only be treated as mere 
obiter dicta, We have to consider the 
matter on general principles and we do 
not see any reason why the second marriage 
of an agriculturist in the Panjab, even if 
he has ason alive by his first wife, should 
not be considered a legal necessity. We, 
therefore, allow this item of Rs. 400, 

Now remain three items, namely Nos. 3,4 
and 5. The total of these items comes to 
about Rs. 1680nly. Theamount of the sale 
consideration is Hs. 1,500 and consider- 
tion and necessity having been proved for 
a sum of Rs. 1,332 the balance of Rs. 168 is 
& comparatively small sum and the mere 
fact that the defendant cannot prove 
necessity for the same should not prevent 
him from retaining the property which he 
had obtained under the sale-deed dated the 
3rd January, 1927. 

We, therefore, allow the appeal and 
modifying ihe decree of the lower Appellate 
Court dismiss the plaintiff's suit with costs 
in all Courts. 


B. L. Appeal allowed. 
(1) 60 Ind. Cas. 461. i 


LAHORE HIGH COURT. 
Ssoonp Gfvin Arpaa® No. 197 or 1924. 
April 16, 1999. 
Present:—Mr. Justice Fforde and Mr. 
Justice Bhide. 

Mahant NIRBHE RAM—PLA1NTIEF 


—JÀAPPRLLANT 
versus 
MOOL OHAND AND orz828—DRF7ENDANTS 
—RR8PONDBNTS. 


Civil Procedure Code (Act V of 1908), s. 11—Res 
judicata—Subsequent suit not triable by former Court 
—Decision by former Court whether res judicata—. 
Res judicata, general! principles of, when may be 
invoked, g 
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A decision on an issue by a Court ofinferjor juris- 
diction will not operate asa barto tHe trial of that 
issue by a Oourt of superior jurisdiction ina subse- 
quent suit if the latter suit was beyond the jurisdic- 
tion of the Court of inferior jurisdiction, 

Sahibzadi Begum v. Muhammad Umar (3) distin- 
guished, . ; 

Though the rule of res judicata is not limited to 
the provisions of s. ll, Civil Procedure Oode, the 
doctrine of res judicata on general principles can- 
not be invoked in such & manner as to render the 
provisions of the said section nugatory. ; 

George Henry Hook v. Administrator-General of 
Bengal (1)and Ramachandra "Rao v. Ramachandra 
Rao (2) referred to. : 


LJ 

Second appeal from a decree of the Dis- 
trict Judge, Delhi, dated the 3lst October, 
1923; affirming that of the Subordinate 
Judge, Second Olass, Dalhi, dated the 3lst 
May, 1923. : 

Messrs. B. S. Puri, Lakhmi Narain, 
and M, C. Mahajan for Lala Sardha 
Ram, R. 8. for the Appellant. 

Mr. Kishan Dayal, for the Respondent. 


JUDGMENT. 

Bhide, J.—Plaintiff Nirbhe Ram, who 
claimsto be the chela of one Jagramdass 
instituted a suit on the 10th of April, 1918, 
in the Oourt of a Munsif at Delhi for pos-, 
session of a house, alleging that the defend- 
ant Jamna Singh was his tenant. Jamna 
Singh admitted that he was a tenant of 
Jagramdass but denied that the plaintiff 
was a legal representative of Jagramdass. 
The latter plea was upheld and the plain- 
tiffs suit was dismissed. On the 20th 
May, 1920, plaintiff instituted a second suit 
for possession of the house on the basis of 
his title. This suit was dismissed by the 
Gourta below as barred by the principle of: 
res judicata and hence the plaintiff has filed 
a second appeal, 

The first suit, being one for the ajectment 
of a tenant, was correctly valued for the 
purposes of jurisdiction at its annual 
rental (Rs. 42), while the second suit being 
based on title, was valued at Rs. 2,800, the 
market value of the house. The second 
suit was beyond the jurisdiction of the 
Munsif who tried the first suit as the 
Munsif could not try suits of a jurisdic- 
tional value higher than Rs. 1,000. Conse- 
quently, it seems clear that the second suit 
could not be barred by the,rule of res 
judicata as laid down ins. ll, Oivil ,Pro- 
cedure Oode, It was alleged by the res- 
pondent that the house,had been over- 
valued, but this allegation has not been 
established, The learned Oo l for the 
resposdent contended that inasmuch as 
the respondent had admitted that he waa a 
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tenant, of Jagramdass, from whom the 
plaintiff claims to derive his title, the pre- 
sent suit was in substance a quit for the 
ejectment of a tenant and, therefore, practic- 
ally identical with the previous suit. But 
a reference to the ‘jawabdawa’ of the res- 
ponden! in the present suit will show that 

e denied that he was even a tenant of 
Jagramdass. In these circumstances it 
cannot be said that the suits were identical. 

my opinion the plaintiff was clearly 
entitled to maintain the second suit for 
possession on the wider basis of his title 
ignoring the question of tenancy. 

It is true that the principle of res judic- 
aia is not limited to the provisions of s. 11, 
Oivil Procedure Oode, as pointed out by 
their Lordships of the Privy Council in 
George Henry Hook v. Administrator- Gene- 
ral of Bengal (1) and Ramachandra Rao 
v. Ramachandra Rao (2); but to hold in 
ihe present instance that the decision of 
the Munsif in the previous suit on the 
question whether plaintiff was a legal re- 
presentative ef Jagramdass operated as 
Tes judicata would practical render the 
provisions of s. 11, Civil Procedure Code, 
nugatory. It seems clear from the pro- 
“visions of that section that the Legislature 
intended that the decision on an issue by 
a Court of an inferior jurisdiction should 
not operate as a bar to the trial of that 
issue by a Court of a superior jurisdiction 
in a subsequent suit, if the latter suit was 
beyond the jurisdiction of the Oourt of 
inferior jurisdiction. The facts of Sahibzadi 
Begum v. Muhammad Umar (3) to which 
reference has been made by the learned 
Counsel for the respondent, were ofa differ- 
ent character. It appears that in that case 
one Muhammed Umar tried toset up in the 
subsequent suit a plea which was opposed 
to his pleadings in the first euit. It was 
held in the circumstances that Muhammad 
Umar, having acquired an interest in some 
of the property upon a suppression of the 
fact that there were other persons with a 
superior right to it, could not subsequently 
use that fact to defeat a claim for partition 
of another portion of the same estate, In 

(D 60 Ind. Cas. 631; 48 O. 499; 19 A. L.J. 366; 40 
M. L. J. 423; 29 M. L. T. 336; (1921) M. W. N. 313; 
33 O. L. J. 405; 3 U. P. L. R. (P. 0) 17; 33 Bom, L 
R. aa 25 0. W?N. 915114 L. W. 321; 48 L A. 187 

" J£ 
NL ind. Oas. 408; 45 M. 390; 30 M, L. T. 154; 20 


N. 713; 35 O, L, J. 545; 16 L. W. lp 
M. W. N. 359; 20 A. L. J. 684; 43 M. L. J. 
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other words, Muhammad Umar was held 
to be estopped from raising the new issue 
in view of his pleadings in the former 
suit. In the present case, the plaintiff 
has not attempted to set upany conflict- 
ing new case but has simply sued to obtain 
possession of the propertyon the basis of 
Hee aus instead of suing merely as a land- 
ord, 

In my judgment the present suit was 
not barred under s. ll, Civil Procedure 
Oode, and there was no other legal bar to 
the trial of the issues raised by the plaintiff 
in the circumstances of this case. There 
mayor may not be much substance in 
those iegues, but the decision of the Courts 
below cannot, in my opinion, be supported: 
on the ground of res judicata on which it ig 
based. 

I would, therefore, accept this appeal and 
setting aside the decree of the Courts 
below remand the case tothe trial Court 
for decision of the remaining issues, Stamp 
on appeal to be refunded. Other costs to 
follow the final decision. 

Fforde, J,—I agree. 

R. L. Appeal allowed. 


LAHORE HIGH COURT. 
SEConD Civin APPRAL No. 163 o» 1925. 
March 18, 1929. 
Preseni:—Mr. Justice Dalip Singh and 
Mr. Justice Agha Haidar. 
SUNDAR AND ANOTHBE—DRFBNDANTS— 
APPELLANTS 


Versus 
KAMUN alias KARAM OHAND 

AND ANOTHER—DRFRRDANTS— RESPONDENTS. 

, Mortgage— Improvements morigagee— Compensa- 
tton to mortgagee, award of—Mortgage with possession 
—Interest and rent, balancing of—Hindu Law— 
Alienation—Consent by gather for corfsderation, effect 
of, on son's righis— Presumption of necessity—Civil 

rocedure Code (Act*V of 1908), s. 100—Finding of 
fact based on misapprehension of law—Interference 
in second appeal. 

Ordinarily, the consent of the father to an 
alienation even if that consent be given for con- 
sideration raises an initial presumption ina suit by 
the sonto contest that alienation that the alienation 
in question was for legal necessity. [p. 86, cols. 1 & 2] 

Bajrangi Singh v. Manokarnika Baksh Singh (1), 
referred to. 

A finding of fact based on misapprehension of 
law as enunciated in n ruling is not binding in second 
“appeal. [p. 86, col. 2.] 

ajrangi Singh v. Manokarnika Baksh Singh (1), 
referred to, -à e 
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To entitle a mortgages to compensation for improve- 
ments effected by him, it is necessary for him to show 
that the improvements were necessary and that the 
aed increased the value of the property. (p, 87, co 


] 

Ram Sarn Das v. Bhagwan Singh (2), followed. 

It is a usual principle that where there is à mort- 
gage with possession, inthe absence of a conjract 
to the contrary, interest and rent should balance each 
other. [1bid.] 


Second appeal from a decree of the 
District Judge, Amritsar, dated the 24th 
December, 1924, modifying that of the Sub- 
ordinate Judge, Second Oldss, Amritsar, 
dated the 24th September, 1923. 

Lala Badri Das, R. B., for the Appel- 

ts. 


JUDGMENT. 

Dalip Singh, J.—The facts of this 
case areas follows. Onthe 25th of April, 
1800, one Musammat Kahan Devi mort- 

aged a house in which she held the usual 
Finda widow's estate to one Raman Mal 
for Rs, 400. Kanhaya Lal, who was the 
next reversioner of Musammat Kahan Devi, 
stood surety for the due performance of 
the clauses and conditions of the mort- 
gage-deed and for any loss accruing 
whether from defect of title or for 
short-fall of the mortgage amount realized 
by sale of the property, if necessary. The 
mortgage was with possession and interest 
on Re. 100, was taken to represent the 
rents and profits of the property. Inter- 
est was tQ be paid at the rate of 1 per cent. 
per mensem on the remaining Rs. 300. 
It was stipulated that repairs would be 
executed by the mortgagor and if the 
mortgagee executed the repairs, he would 
be entitled to recover the same separately 
or otherwise from the mortgagor. On the 
25th of January, 1903, the mortgagee gave 
a notice to the mortgagor Musammat 
Kahan Devi to repair the deohri which 
was alleged to need repairs. On the 9th 
of February, 1904, the “mortgagee obtained 
sanction from the Municipal Committee to 
build a second storey to the house. A 
second mortgage was thereafter executed 
by Musammat Kahun Devi the consider- 
ation of which was as follows :— 


e 
Rs. 29 to one alig Ram for payment of 
half the expenses of raising a 
party wall. 
Rs. 3138 to repairs. ° 
Rs. 8 expenses in connection with the 
deed. 
1 percent. per mensem was the stipulated 
yate of interest and as all these sums were 
alleged to have been already expended, 
the widow, actually regeived nothing under 
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the second mortgagée-deed dated the 6th - 


August, 1903. On ‘the 22nd of February, 
1312, Musammat Kahan Devi sold the 
house to the representative of the mort- 
gagee for Rs. 1,633, The bulk of the, 
consideration was the principal and inter- 
est on the two mortgages referred to above 
and Rs. 100 were paid in cash to the 
widow. The present plaintiffs are two 
sons of Kanhaya Lal and they sue for 
possession after the death of the widow 
Musammat Kaban Devi on the allegation 
that the sale of the house by their aunt 
Musammat Kahan Devi was withouj con- 
sideration and necessity and invalid and 
not binding on them. 

Two issues were framed by the trial 
Court, namely, 

(1) Was the sale for consideration and 
necessity ? and 

(2) has plaintiffs’ father relinquished his 
rights? 

The trial Court dismissed the suit with 
costs. i 

On appeal the learned District Judge 
held that it was the law that if a rever- 
sioner receives a consideration for his 
consent, this does not invalidate his 
consent to an alienation by the widow, 
though it may affect his bona fides and 
weaken the presumption otherwise arising 
as to the legality of the transfer. He re- 
lied for this proposition on Bajrangi Singh 
v. Manokarnika Baksh Singh (1), a Privy 
Council ruling. Having so stated the law 
he proceeded to hold that Kanhays Lel’s 
consent to the mortgage of 1900 having 
been bought for Rs. 100 could not be con- 
Bidered & bona fide consent. He thus held 
that the plaintiffs were not estopped from 
challenging the sale of 1912 nor from 
challenging the mortgage of 1900. On 
the merits he held that the mortgage of 
1900 was good to the extent of Rs, 400 
but that no necessity was proved for the 
term a8 to interest and repairs. With re- 
gard to the second mortgage of 1903 he 
held that there was no proof that any 
such sum as mentioned in the deed had 
been expended for repairs or that any 
sum at all had been so expended, that 
there was no legal necessity for the pay- 
ment of Rs. 29 and, therefore, the plaintiffs 
were not bound by the second mortgage 
at all. He held as regards*the sale that 
the item of Rs. 100 was admitted by Counsel 
for jhe vendee not to be for legal necessity. 
ao 30 A. 1; 12 O. W. N. 74; 9 Bom. L. R.1348; 6 O 


706; 3 M. L. T. 1; 5A. L. J. LIT M. L. J, 605; 
11 ©, O. 78; 35 I. A. 1 (P. O.). ; 
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. He aceordingly accepted the appeal aid 
gave the plaintiffs a deoree for possession 
of the house in suit subject to payment 
of Rs. 400, the only item of the sale money 
efound to be for legal necessity, 

The vendee has come in second appeal. 
It is contended on his behalf that the con- 
Bent of the next reversioner to an alien- 
ation by a widow validates that trans- 
action against all the world including 
more remote reversioners. For this pro- 
position he relied on the ruling cited by 
the learned District Judge, namely, Baj- 
rangieSingh v. Manokarnika Baksh Singh 
(1). He next contends that in any case 
the consent of the father shifts the onus 
of proving legal necessity on to the son 
who alleges that the alienation was not for 
legal necessity. He, therefore, contends that 
the first mortgage is binding onthe plaintiffs 
in its entirety. As -regards the second 
mortgage, his contention is that it flows 
from and is based on the condition as to 
repairs mentioned in the first mortgage 
deed and that, therefore, if the first mort- 
gage-deed is *binding on the plaintiffs, 
the second is also so binding without any 
‘further proof. He also contends that in 
‘any event the sum actually expended is 
binding on the plaintiffs because the pro- 
perty has inoreased in value by the addi- 
tions and improvements that have been 
affected by the expenditure of that money. 
He, therefore, contends tha: the sale ia 
binding in its entirety on the present 
pana and their suit should, therefore, 

e dismissed. 

A great many rulings have been cited 
by him and it is unfortunate that in a 
case raising somewhat difficult points of 
law we have not had the advantage of 
hearing the respondénts’ Counsel, for none 
has been engaged for this appeal. It 
seems to me, hawever, that the matter for 
consideration can be divided into three 
separate questions, and the first question 
is whether the first mortgage is or is not 
binding on the plaintiffs by reason of their 
father's consent. There seems to be con- 
siderable divergence of rulings on the 
question how far the consent of a father 
in the circumstances referred to is bind- 
ing on his sonsor direct lineal descend- 
ants by reason of the doctrine of estoppel. 
‘But it seems to me also clear from the 
balk of the rulings, which have been 
cited, that ordinarily speaking the consent 
of a father to a certain alienation in the 
circumstancgs referred to would be held 
fo raise an injtial presumption that’ the 
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alienation in question was for legal neoes- 
sity in & suit by the son to contest that 
alienation. Therefore, unless something 
was forthcoming to show that the father ' 
had apparently sacrificed the interests of 
his son, it should ordinarily speaking 
be presumed that the consent of the father 
raises the presumption that the alienation 
was for legal necessity in a suit brought 
by the sop. I would, therefore, hold that 
the plaintiffs are bound by the first mort- 
gage of 1900 for Ra. 400. 

Should point out here that the learned 
District Judge in arriving at his finding 
that the consent of the father was not 
bona fide, misdirected himself as to the 
effect of the Privy Council decision in 
Bajrangi Singh v. Manokarnika Baksh 
Singh (1). In that case also the rever- 
sioners had received consideration for the 
consent given to the alienation, yet their 
Lordships of the -Privy Council far from 
using this as a reason for holding that the 
consent was not bona fide seem to have re- 
garded it as an argument for holding that 
the consent was bona fide. It seems to 
me, therefore, that the learned District 
Judge's finding, which might otherwise 
be a finding of fact, is vitiated by his 
misapprehension of the law as laid down 
in Bajrangi Singh v. Manokarnika Baksh 
Singh (1). 

As regards the second mortgage of 
1903, which is the second question arising 
in the case, I am clearly of opinion that 
it is a finding of fact, which has not been 
shaken by Counsel for the appellants, in 
any way, that it has not been proved that 
the house required any repairs costing as 
much as Rs. 313 or indeed any repairs at 
all and it has not been proved why it 
was not necessary to pay Rs. 29 to Salig 
Ram. I would, therefore, hold that the 
second mortgage is not binding on the 
plaintifif at all. The second mortgage is 
an alienation which has to be considered 
on itsown merits and it cannot be held 
that because saang terms of a prior mort- 
gage had not beef complied ‘with, there- 
fore, the second*mortgage is not to be 
regarded as an alienation at all, but is 
merely a transaction following on the first 
mortgage. The finding of fact as to the 
repairs also disposes of to my mind the 
second question argued qua this point by 
learned Oounsel, namely, that the sums ex- 
pended should anyhow be regarded asin 
the nature of improvements and additions. 
n the first place, this -was not the case 
for the appellantsein Oourts below, and 
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‘in the second place, the law has been laid 
down in Ramsaran Das v. Bhagwan Singh 
(2). As I understand that ruling it is 
necessary for the mortgagee to show that 
the improvements effected were reasonable 
and that they increased the value of the 
property. There is no evidence whafso- 
ever on therecord to show us either that 
they were reasonable or that any increase 
in value resulted from the expenditure 
mentioned in the sezond mortgage-deed. 
I would, therefore, hold that ‘the plaintiffs 
are in no way responsible and arenot bound 
by the second mortgage-deed. 

The result, therefore, is that the plain- 
tiffs are bound to pay Rs. 400, the prin- 
cipal sum on the first mortgage of 190). 
They are also liable to pay interest at the 
stipulated rate on that mortgage up to 
the date when by their own action they 
converted the mortgage into a sale. It 
has been contended that the interest should 
run up tothe present date, but it seems 
tome clear in the circumstances of this 
case that the interest should only be 
allowed at the stipulated rate for a period 
of 12 years up tothe date of the sale and 
that the usual principle that where there 
is a mortgage with possession, in the 
absence of a contract to the contrary, 
interest and rent should balance should be 
applied. It follows from this that the 
plaintiffs are liable to pay Re. 36 per annum 
for 12 years which comes to Hs. 432 in 
addition to the Rs. 400 payable as the 
principal sum on the first mortgage. The 
total sum, therefore, payable by the plaint- 
iffa is Ra 832. 

I would, therefore, accept the appeal to 
the extent of giving the plaintiffs a decree 
for possession subject to the payment of 
Rs. 832, instead of Rs. 400 fixed by the 
learned District Judge, otherwise the 
appeal stands dismissed. The appellants 
will have costs for Rs. 432 qua this appeal. 

Agha Haidar, J.—I concur in the 
order passed by my learned brother. 

B. L. Appeal allowed in part. 


(2) 106 Ind: Cas, 303; I, Ê. T 40 Lah. 24; A.LR. 
1928 Lah. 160. à 
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LAHORE HIGH COURT. 
MisoBLLANEOUS Frest OrvinL ÁPPEAL 
No. 1920 or 1927. > d 
January 15, 1929. 
Present :—Mr. Justice Bhide. 
Figu SOHNA RAM-ISHAR DAS— 
APPELLANTS 
versus 
TARA OHAND, Orriorat REOBIVBB, 
Tisu MOHRI MAL POKHAR DAS 
AND OTAERS—RE3PONDENTS, 
Provincial Insolvency Act (V of 1920), s. 27—Ez- 
tension of time for discharge after expiration of ori- 
ginal period. 
A Court is competent to extend the time for applying 
for discharge even when the time originally fixed by 
the Court for this purpose has expired. 


Miscellaneous first appeal froman order 
of the Additional District Judge, Lyallpur, 
dated the 12th July, 1927. 

Mr. Anant Ram Khosla, for the Appel- 
1 


ants. 
Mr. Gobind Ram Khanna, for the Re- 
spondents. < 

JUDGMENT.—This is an appeal from 

-an order annulling the adjudication of an 
insolvent under s. 43 of the Provincial 
Insolvency Act on account of his failure 
to apply for a discharge within the time 
fixed by the Court. . 

The facts briefly were that the appellant 
was adjudicated insolvent on the 14th 
June, 1923. In the body ofthe order no 
time was fixed for applying for discharge 
as required by s. 27 of the Act, but a note 
was added to the order which bears the 
game date in which a period of three years 
was fixed for the purpose. The appellant 
admittedly failed to apply for his dis 
charge within this period but in his ap- 
plication for discharge, dated the 21st Jan- 
uary, 1927, he stated that he was not aware 
of the period fixed. The Oourt, however, 
annulled the adjudieation without consider- 
ing the question whether the above allega- 
tion of the appellant was correct and 
whether the time fixed for applying 
for adischarge could be at any rate ex- 
tended. 

In Jai Sinjh-Dayal Singh v. Narmal Das 
(1) in somewhat similar circumstances it 
was held by a Single Judge of this Court 
that an addendum in which the period 
of discharge was fixed was invalid. In 
the present instance, the addendum bears 
the same date as the order of adjudication; 
but there is room for doubt whether 
it was written at the same time as the 


(1) 92 Ind, Cas, 235; A.J. R. 1926 All, 24; 7 Lah. L. 
J. 558. 


&8 RUP NARAIN V, GOKAL OHAND. 
This was the view taken by the Patnae. 


order and was duly announced to the in- 
solvent or' was written later on the same 
day in'the absence of the insolvent, This 
point should have been enquired into by 
the lower Court. ; . . 

Even if the addendum was not invalid, 
the question arises whether the Court 
could not have extended the time for ap- 
plying for discharge even when the time 
originally fixed by the Court for this pur- 
pose had expired. There seems to be a 
conflict of authority on this point. The 
Calcutta, Patna and Lahore High Courts 
and the Judicial Commissioner Sind have 
taken” the view that the period can be 
extended for sufficient. cause, while the 
Madras High Court and the Oudh Chief 
Oourt have taken a contrary view, vide, 
Abraham v. Sookias (2), Gopal Ram v. Magni 
Ram (3), Lakhi v. Molar (4), Fateh Muham- 
mad v. Maya Das (5), Saligram v. Official 
Receiver (0), Tirumala Reddi v. Kolakulla 
Thomasa Reddi (1), Girja Charan v. Sheoraj 
Singh (8) The Patna High Oourt also 

ad taken a contrary view in In re Ram 
Kishna Misra,(9) but recently a Full 
Bench of that .Vourt :has dissented from 
that ruling after a full discussion of the 
question. Following the view taken by 
this Oourt in Lakhi v. Molar (4) and Fateh 
Muhammad v. Maya Das /5) which is in 
accord with the view of the Calcutta and 
Patna High Courts and the Judicial Com- 
missioner Sind, I hold that the lower Court 
could have extended the: time. In the 
pinout instance, the Receiver had not 

etn able to: do anything towards the 
liquidation of the assets and had recom- 
mended extension of time for discharge, 
The question of extension of time, there- 
fore, deserved consideration on merits. 

It was urged that the application of the 
insolvent dated the 21st January, 1927, 
was merely for a discharge and he had not 
specifically asked for extension of time, 
But the application was in effect for ex- 
tension of time and also for discharge. 


i 81 Ind. Oas. 584; 51 0.337; A. I. R. 1924 Cal. 
à 107 Ind. Cas. 830; 7 Pat. 375; 9 P. L. T. 329; A. 
L R, 1928 Pat. 338. 
p 4,98 Ind. Oas. 115; A. I R.1925 Lah, 416; 36 P. L. 
(5) 100 Ind. Cas. 134. 
6) 91 Ind. Cas. 467; A. I. R. 1926 Sind 91. 
7) 108 Ind. Oas. 581; 4, LR. 1928 Mad. 265; 27 L. 
NA 11; (1928) M. W. N.177; 54 M. L.J. 344; 51 M. 
( 11 Ind. Oas. 903; A. I. R. 1928 Oudh 376; 5 0, 
W. N. 686 


9 *8 Ind. Oas. 70; 4 Pat 51; A. I, R. 1925 Pat, 355; 
6P.L T.776. ° i 
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High Court in similar circumstances in 
Gopal Ram v. Magni Ram (3). . 

Iaccordingly accept this appeal, set aside 
the order of thelower Oourt annulling 
the adjudication of the appellant and re- 
mand the case for re decision of the ap- 
plication of the appellant dated 21st Jan- 
uary, 1927, in the light of the above remarks, 
Parties will bear their costs. 

B. L. Appeal allowed. 


LAHORE HIGH COURT. 
MiscEgLLANEOUS First OIVIL APPEAL No. 1996 
oF 1928. 

April 10, 1929, 

Present :—Mr. Justice Jai Lal. 

RUP NARAIN—J upaua2NT-DEbrog 
— APPELLANT 


versus 
GOKAL CHAND-—Dzonzs-HoLpsR 
— RESPONDENT. 

Civil Procedure Code (Act V of 1908),0. XXXIV, O. 
XLI, v. 6—'Sale in execution of decree, meaning of— 
Sale directed by decree itself —Stay of such sale, 

Where an order has been passed for the sale of im- 
moveable property under a decree passed under O, 
XXXIV, Civil Procedure Code, the proceedings taken 
in pursuance of such order are proceedings relating 
to the execution of a decree within the meaning of O. 
XLI, r.6 of the Code and a sale of -preperty in ex- 
ecution of such a decree can be stayed under O. 


I. 0. 

eee ian Arim v. Mutsaddi Mal (1), refer- 
re 0. 

Miscellaneous first appeal from an order 
of the Senior Subordinate Judge, Delhi, 
dated the 4th July, 1998, 

Mr, Kishan Dayal, for the Appellant, 

Dr. Moti Sagar, R. B, for the Respond- 
ent. 


JUDGMENT.—The respondent, Lala 
Gokal Chand, obtained a preliminary 
decree on the basis of a mortgage-deed 
against Rai Sahib Rup Narain for sale of 
mortgaged immoveable property. After the 
decree had been made final he aphlied forthe 
sale of the property. The judgment-debtor 
presented an application under O. XLI, 
T, 6, praying that the sale of the property 
be stayed as an appeal by him was 
pending in this Court against the decree 
ordering the sale of the property. This 
application has been dismissed by the 
senior Subordinate Judge, who is of 
opinion that O. XLI, r. 6, has no application 
to proceedings relating to the stay of 

of property where such sale has been 


1171 0, 1929 


directed by the deeree 
present case. The 


appeals. 
. Order XLI, r. 6 (2) runs as follows: — 

“Where an order has been made for 
the sale of immoveable property in 
execution of a decree, and an appeal ig 
pending from such decree, the sale shall, 
on the application of the judgment-debtor 
to the Gourt which made order, be stayed 
on such terms as to giving security, or 
otherwise as the Court thinks fit ‘until the 
appeal is disposed of.” 

It iscontended by the appellant's Counsel 
before me that the view of the learned 
Sanior Subordinate Judge is wrong and 
that the rule referred to above is wide 
enough to cover the case of every order 
made for the sale of immoveable property. 
The respondent's Counsel,on the other 
hand, contends that this rule only applies 
to cases where an order has been made 
for sale of immoveable property in ex: 
ecution of a decree and that in a case 
like the present there is no question of 
execution of a decree. It is contended 
that a final decree for sale of mortgaged 
immoveable property directs such a sale 
which takes place not in any execution 
proceedings, but by virtue of such direc- 
tion. 

The appellant's Counsel relies upon s. 51 
of the Oivil Procedure Code and the 
proviso to O, XXI, r. 83 (2). Saction 5! 
merely relates to the different modes in 
which a decree can be executed. Olause 
(b) of that section provides one of the 
modes as “by attachment and sale or by 
sale without attachment of any property". 
It is contended thatsale without attachment, 
as in the present case, ia one of the 
modes of execution of a decree". Order 
XXI,r. 83 (3) provides that "nothing in 
this rule shall be deemed to apply to a sale 
of property directed to be sold in exeqntion 
of a decree for sale in enforcement of 
a mortgage of, or charge on, such 
property.” 

It thus appears that whese an order has 
been passed for sale of immoveable pro- 
perty by virtue of decree under O. XXXIV 
of the Civil Procedure Code, the proceed- 
ings taken in pursuance of such order are 
to ba deemed proceedings relating to the 
execution ofa decree. This view receives 
support from the judgment of Tek Ohand, 
J. in Muhammad Fazl Azim v. Mutsaddi 
Mal (1). The point, however, was not con- 


(1) 102 Ind. Oas. 25; 9 Lah, L. J. 189; 28 P.L.R, 
617; A. L R. 1927 Lah. 015 


itself, as in the 
judgment-debtor 
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tested before the learned Judge, on the 
other hand the respondent's Counsel con- 
ceded that O. XLI, r. 6, is applicablb to 
a case like the present. It appears to me 
that if literally construed O. XLI, r., 6 is 
applicable to all cases in wLich immove- 
able property has been ordered to be sold 
in execution of a decree without regard to 
the nature of the decree in pursuance of 
which it is being Bold. 

I accept the appeal and setting aside the 
order of the Court below remit the case to 
him with directions to stay the sale on 
guch conditions under O. XLI, r. 6 (2) as he 
may consider necessary. No order as “to 
costs. 


R. L. Appeal accepted, 


— 


LAHORE HIGH COURT. 
MiscBLLANEOUS First OIVIL APPRAL 
No, 1691 oF 1928. 

January 29, 1929. 
Present:—Mr, Justice Bhide. 
BHOLA RAM—DRPFENDANT — APPALLANT 


versus 
HUKAM OHAND— PLAINTIFF 
— RESPONDENT. 


Arbitration—Award—Parties agreeing to give up 
certain disputes and to settle others in particular 
manner— Validity of award. 

Where the partiesto a reference agree before the 
arbitrator to the settlement of certain disputes in a 
certain manner and give up tha remaining points 
detailed in the reference which they apparently con- 
sider to be trivial, the incomplete character of the 
award cannot be considered to be fatal to its valid- 


ity. 
Darbari Lal v. Wasu Malik (1) and Gobardhan Das 
v. Jai Kishen Das (2), referred to. 


Miscellaneous first appeal from a 
decree of the Senior Subordinate Judge, 
Montgomery, dated, the 21st April, 1928. 

Lala Badri Das, R. B., for the Appellant. 

Mr. Kishan Dayal, forthe Respondent. 


JUDGMENT. —Oertain matters in dis- 
pute between two brothers named Bhola 
Ram and Hukam OChand were referred to 
arbitration aud the arbitrator gave an 
award. One of the brothers, viz., Bhola Ram, 
however, refused to accept the award and 
thereupon the other brother Hukam Ohand 
filed an application under para, 2 of 
the Second Schedule of the Civil Procedure 
Code for the award being filed. Bhola Ram 
raised various objections, but these were 
rejected and the award wis ordered to “be 
filed. From this decision Bhola Ram has 
appealed. e 

It is contended on behalf of the appellant 
that the, arbitrator was guilty of *'miscon- 


$0 


duct" and that his award is incomplete and 
indefinite in certain respects. As regards 
thefirst point it is urged that the arbitra- 
tor made no inquiry into the allegation 
of the appellant that the szppellant's sig- 
nature onthe promissory note on which 
the claim in the suit Parma Nand v. 
Hukam Chand and Bhola Ram was based 
was torged. The. arbitrator’s explanation 
was that he was not asked by the appellant to 
make any inquiry. Itis true that the above 
mentioned allegation was made in the refer- 
ence but it appears from the evidence 
on the record that the parties agreed to the 
settlementof the dispute in a certain manner 
and the arbitrator gave his award according- 
ly. Theappellant denies that there was 
such asettlement but the evidence of the 
arbitrator as wellas the other witnesses 
bears out this fact. The appellant was 
unable to produce any evidence in rebut- 
tal and I see no good reason for dis- 
believing the plaintiff's evidence in this res- 
pect especially in view of the fact that 
the arbitrator is a respectable gentleman 
and has not been shown to have any 
motive whatever for favouring one of the 
parties. 

The next allegation as regards the “mis: 
conduct” of the arbitrator was that he 
made private inquiries from one Ruchi Ram. 
But wais allegation does not appear to be 
correct. It appears from the arbitrator's 
evidence that the inquiry was made in 
the presence of the parties and that the 
parties accepted his statement as correct. 

The other contention of the appel- 
lant, viz., that the award is incomplete and 
iadefinite also does not appear to have 
any force. It is true that some of the points 
originally referred to arbitration were not 
decided at all while others were not dis- 
posed of completely. For example in the 
case instituted by Lal Chand and Jhanda 


Ram against the two brothers the claim: 


was for Rs. 2,200. The arbitrator has 
decided that the brothers will be jointly 
liable to the extent of Rs, 1,388-5 but 
there is no provision as to the liability for 
the balance. But here again the incom- 
plete nature of the award is merely due to 
the fact that the parties themselves chose 
to agree to thesettlement of the dispute in 
a certain manner. It was urged that the 
original reference was not modified by 
any subsequent®greement in writing but 
no authority has been cited to show that 
this was essential. It appears ftom the 
evidence that’ the parties agreed before 
the arbituator to the settlement of certain 
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disputes in a certain manner and gave up 
ihe remaining points which they apparent- 
ly considered to betrivial. In these cir 
cumstances the incomplete character cf the 
award cannot be considered to be fatal to 
ite validity (cf. Darbari Lal v. Wasu Malik 
t and Gobardhan Das v. Jai Kishan Das 
(2)]. i 

Next, it was urged that the award is 
indefinite in respect of the timber contained 
in a kotha occupied by the appellant. 
The agrebment of reference shows that 
both parties understood what this timber 
was and the only point for decision was 
whether it was owned jointly or not. 
It was, therefore, unnecessary for the arbi- 
trator to go into the detail of this material. 
The award only settles the rights of the 
parties in respect of certain property and 
is of a declaratory character, No question 
of “execution” of the award, therefore, 
arises in connection with the above matter. 

Lastly, it was urged that the lower Oourt 
has erred in including the penalty levied 
from the plaintiff. under the Stamp Act in 
the costs decreed against the appellant, 
It appears that the award not having 
been stamped, the lower Court levied a 
penalty of Rs. 80. It was the respon- 
dent who produced the "award" and it 
seems to me that it was his duty to see 
that it was properly stamped before it was. 
produced in Court. If he hgd done this, 
there would have been no occasion for 
levying the penalty, 

The appeal fails on merits but I accept it 
to the extent of deducting Rs. t0 from the 
costs assessed by the Court below. Appel- 
lant will get Re. 1-10-0 of his costs in this 
Oourt. à f 

R. L ; 
1) 56 Ind. Cas. 115. PRA ajana 
ib 22 A. 224; A. W. N. (1900) 52. 





LAHORE HIGH COURT. 
LurrERS PATENT ArPBAL No. 132 oF 1926. 
B April 22, 1929. 

Present:—Sir Shadi Lal, Kr., Chief Justice, 
and Justicé Sir Alan Broadway, Kr. 
Ma. O. M. G. OGILVIE, I. O. 8.—PLAINTIPE 
— ÁPPBLLANT 
VETUS 
Tag PUNJAB ÁKHBARAT & PRESS 
COMPANY, LIMITED, LAHORE— 
DzgrENDANTS—RESPONDENTS. 

"Defamation—Defamatory article— Person aimed at, 
determination of—Malice, proof of—Assessment of 
damages—Conduct of defendant—Plea o f justification 
persisted up to last moment—Damages. T , 
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In order to come to a conclusion whether 
certain words and phrases used in a defamatory 
article, refer to a particular individual 
or not, it is the view of the ordin reasonable 


reader of the article that should be given effect to 
and not the opinion arrived at after a careful 
analysis and consideration of the article in ita entire- 


ty. a; 93, col 1.) 

Subbas Chandra Bose v. Knight (1), referred to. 

Law implies malice if the words used are defama- 
tory and untrue and the plaintiff is entitled to 
damages without proof of express malice. [p.93, 
cols.1 & 2.] : 

Jt isa rule of law thatin assessing damages in 
defamation cases, the whole conduct of the defend- 
&nt both before and afterthe action, from the time 
when thelibel was published down to the very 
moment of pronouncing the judgment may be taken 
into consideration. Therefore, where in a suit for 
damages for defamation aplea of justification is 
set up and is persisted in up to the last moment but is 
not substantiated, the plaintiff is entitled to substan- 
tial damages. 93, col. 2.) 

Praed v, Graham (2), referred to. ] 

Letters Patent Appealagainstthe judgment 
of Mr. Justice Martineau and Mr, Justice 
Moti Sagar, (passed in Civil Appeal No. 1677 
of 1923, on 19th March, 1926) affirming that 
of the Subordinate Judge, First Olass, 
Lahore, dated the 5th June, 1923. 

Messrs. C. H. Carden Noad, Govern- 
ment Advocate and Amar Nath Chona, 
for the Appellant. 

Messrs. Jagan Nath Aggarwal, Mehr Chand 
Mahajan and  Bishen Nath, forthe Res- 


pondents. 
JUDGMENT. 
Broadway, J.—This is an appeal 
under cl. 10 of the Lettera Patent, and has 
come up before this Bench under the fol- 
' lowing circumstances :— 

In its issue of 24th March, 1922, the 
Bande Matram published an article head- 

“The new Deputy Commissioner Mr, 
Ogilvie's second achievement in the Shah- 
pur District”. 

“The case of patriots.” . 

“The arrest and conviction of five volun- 
teers". 

This article was considered to be defama- 
tory, and Mr. Ogilvie filed a suit against 
the proprietors af the Bandg Matram, claim- 
ing Rs. 15,000 ‘as damages for defamation 
of character. 4 

The article may be divided into two 
parts, Aand B. The defendants contested 
the suit urging that part, A did not refer 
to the plaintiff and that the greater part of 
.B was true and justified. It was admitted 
that a certain part of B was incorrect, and 
it was regretted that the defendants’ cor- 
respondent made this error. 

The case proceeded and was ultimately 
decided by Bawa Kanshi Ram, Subordinate 
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Judge, First Class, on the 5th June, 1923. 
It was held that part A of the article com- 
plained of was not intended, and did not 
refer to the plaintiff; that so far as part B 
of the article was concerned the defendants 


. had'established the truth of its contents, 


withthe exception of that portion which 
they admitted to be incorrect. The plain- 
tiff was accordingly granted a decree for 
Rs. 100. 

As the judgment of the Subordinate 
Judge by no means cleared the plaintiff's 
character he preferred an appeal to this 
Court. Thatappeal came before a Beneh 
consisting of Martineau and Moti Sagar, 
JJ. The main judgment on appeal was 
written by Moti Sagar, J., who came to the 
conclusion that part A of the article did 
not refer to the plaintiff, but that part B did 
and did not amount to ‘fair comment’ but 
contained statements of facts which the 
defendants had entirely failed to substanti- 
ate. 
believed the evidence of the defendants. 
On the question of damages, he held that 
the amount decreed by the trial*Court was 
sufficient, but he considered that the plain- 
tiff should be awarded full costs in the 
Court of first instance. Martineau, J., 
agreed with Moti Sagar, J., in his view with 
regard to part B of the article and held 
that the said part contained statements of 
fact and not a ‘fair comment’ and that the 
defendants had entirely failed to prove the 
truth of those statements. He further con- 
sidered that Part A of the article could, 
and did, refer to the plaintiff although he 
considered this portion of the article as not 
being of any great importance. On the 
question of damages he considered that the 
plaintiff should be awarded Rs, 10,000 and 
costs throughout, 

Both the said Judges were of opinion 
that they were governed by cl. 26 of 
the Letters Patent and that the opinion of 
the Senior Judge should prevail. A decree 
was, therefore, passed in plaintiffs favour 
for Rs. 10,000 with full costs in both 
Courts. Certain cross-objections that had 
been filed by the defendants were dismiss- 
ed. 

Against this decree an appeal was filed 
under cl. 10 of the Letters Patent 
when it was held that cl. 26 of the 
Letters Patent did not apply, and the rye 
of affirmance laid down in s. 98, Civil Pro- 
cedure @ode, governed tha case. With 
this finding the case was remitted to the 

ivision Bench, when the trial Court's 

ecreo was confirmed, the appeal being 


In other words, he practically dia-. 
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dismissed and parties being left to bear 
their own costs in the High Oourt. 

Against thisdecree the present appeal 
has been filedon behalf of the plaintiff, 
and it has been urged by Mr: Oarden Noad 
for the appellant that, having regard to 
the heading of the article, it should be 
held that both parts, A and B, referred to 
the plaintiff and were grossly defamatory. 
He, therefore, urged that,on the question 
of damages, the judgment of Moti Sagar, J., 
was wrong inasmuch as the learned J udge 
had apparently confused between ‘general 

d “special” damages. 

"OS RA damages had been claimed by 
the plaintiff, and the amount sought to be 
recovered was claimed by way of general 
mages only. 

dang J Bernd Nath for the respondents 
urged that part A of the article did not 
refer to the plaintiff and was never intended 
so todo. He admitted that part B of the 
article was defamatory, and did not attempt 
'to support the plea of justification that 
had been urged at the trial. He contended 
that althongh when an article is found 
to be defamatory the person defamed is 
entitled to something by way of damages 
substantial damages couldonly be award- 
ed if it was shown that the plaintiff had 
actually suffered or that the article had 
been induced by express malice. He 
urged that the amount awarded was suffici- 
ent to meetthe situation inasmuch as the 
plaintiff had vindicated his character. 

The article complained of is as fol- 

A The cases of the pride of the nation, 
Maulana Maulvi Zehur Ahmad, Bugri, 
Secretary, Khilafat Committee, Shahpur 
District, Master Gauri Lal, Secretary Dis- 
trict Congress Committee, and Lala Diwan 
Chand, worker of the Oongress Committee 
were fixed for the first hearing on the 18th 
March. All the patriots were brought in 
the morning with other prisoners in the 
same handcuffs like thieves and dacoits in a 
most humiliating manner and shut up in 
the Small Court lock-up where there was 
hardly any room to stand, Not only this 
but they were also prevented from answer- 
ing the calls of nature and not permitted 
to take or make water at their repeated 
requests. The case of Lala Diwan Ohand 
was taker? up first of all. He complained to 
the Court ofthe ill treatment but the 
Magistrate did not pay much heed to this 
and our patriots remained shut up in 
Oourt thirsty and hungry from morning 
till 3 clock. At last when the case of 
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Lala Gauri Lal was taken up aftes 3 
o'clock, he clearly said that he could not 
speak unless he was given water to drink. 
On thisthe Magistrate wrote aslip to the 
Oourt Inspector directing him to supply 
water to prisoners to drink, But that slip 

«too, remained lying on his table till evening 
and no action whatever was taken thereon. 
Is it civilization that political prisoners be 
treated not only like dacoits orrobbers but 
also kept hungry and thirst '? 

B—Now-a-days Sargodha is quite deserted 
on account of plague and the Police have 
taken and are taking sufficient advantage 
of the situation. It isfor this reason that 
none but a few men and volunteers were 
seen in the Oourt compound, Those people 
too, were witnessing all that was going on 
most peacably, patiently and quietly, But 
our kind Deputy Commissioner who is 
quite prepared to aceord the harshest possi- 
ble treatment to the public, came out of the 
room full of anger and rushed reckless- 
ly to attack people when his hand touched 
a volunteer. This was enough and the 
volunteer was at once arrested. That 
volunteer being overjoyed at his arrest 
raised “naara-t-takbir". Four other volun- 
teers also repeated the same naara. The 
Deputy Commissioner arrested all of them 
and sentenced each to one year's simple 
imrpisonment under s. 107. All these five 
volunteers cheerfully entered the jail rais- 
ing naaras and singing ational songs. 
Khwaja Abdul Majid, Deputy Superintend- 
ent of Potice, used too terrible abusestowards 
the remaining volunteers on their raising ` 
naara-i-takbir, and thrashed one of them 
very severely, Afterwardsthey were taken 
under custody and made to sit in a line and 
then they were threatened and terrified. 
At last he got tired ofthem andlet them 
off in the evening. Maulana Maulvi Khan 
Mohammad, Officiating Secretary Khilafat 
Oonynittee, Shahpur District, and Malik 
Jahan Khan and Mian Gul Muhammad 
were arrested in the evening”. 

The first question for consideration ig 
whether the firs paragraphe marked A refers 
to the plaintiff appellant. After careful 
consideration Moti Sagar, J., came to the 
conclusion that it did not. 

Having regard to the heading of the 
article, I must confess that when it was 
first read to me I understood that paragraph 
A did, and was intended to, refer to Mr. 
Ogilvie—a view that was taken by Martineau, 
J. It may be that a careful reader of the 
article after a consideration of its contents 
would come to the ‘conclusion that the 
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Deputy Commissioner could not, and, there- 
fore, was not to be held responsible for the 
aetions of the Police, butit seems to me 
that, in order to come to a conclusion as to 
whether certain words and phrases refer to, 
a particular individual or not, itis the view 
of the ordinary reasonable reader of the 
article that should be given effect to and 
not the opinion arrived atafter a careful 
analysis and consideration of the article in 
its entirety. Subhas Chandra Bose v. 
Knight(i), At the same timeI am in 
accord with Martineau, J.s view that 
this portion of the article is not very 
ene: compared with the portion mark- 


As to this portion, although, in the main, 
the respondent pleaded justification and 
attempted, by the production of evidence, to 
prove it to be true and in the hearing before 
Martineau and Moti Sagar, JJ., strenuously 
claimed that they had proved the truth of 
the allegations made, before us, Mr. Jagan 
Nath quite frankly and, in my judgment, 
very properly admitted that this portion 
was defamatory. After a perusal of the 
game there can be no doubt that the allega- 
tions made in it areserious and defamatory 
and the evidence led by the respondents to 
establish the truth of the assertions is, in 
my judgment, unworthy of credence. 

these c?rcumstances it seems to me 
clear that the judgment of the learned Sub- 
ordinate Judge by no means vindicated the 
appellant's character. Indeed, having 
regard to the result and the expressions 
used in arriving atit,the learned Sub- 
ordinate Judge had, in a wholly unwarrant- 
ed manner, emphasized some ofthe charges 
made in part B ofthe article against the 
appellant. Martineau, J.considered these 
remarks uncalled for, objectionable and 
unjustified; while Moti Sagar, J , considered 
some of them irrelevant and other’ not 
justified, but was of opinion that the 
language used by the learned Subordinate 
Judge was used by him without understand- 
ing the real import of the words employed 
by him. I consider the language used by 
the learned Subordinate Judge wholly 
unjustified and objectionable. It is obvious 
that Mr. Ogilvie was forced to appeal 
against a deoree based on such a judg- 
ment. 

There remains the question of damages, 
Admittedly the law implies malice if thé 
words are defamatory and untrue and, 
therefore, the appellant is entitled to 

(1) 113 Ind. Cas. 834; 55 O. 1121 atp. 1139; 32 O. 
W. N. 490; A. I. R. 1029 Oal, 69, 2l 
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damages without any proof of express 
malice. Mr. Jagan Nath urged that there 
was no clear rule by which damages should 
be measured. They might be contemptuous, 
nominal or substantial and even in some 
cases vindictive according to all the cir- 
cumstances ofthe case. He further urged 
that the absence of the proof of express 
malice was a factor to be considered and 
would tend to reduce the sum awarded, 

Now, damages in an action of this nature 
are entirely at the discretion of the Jury and 
no rule as to their amount has been or can 
be, laid down. It has, however, been stated 
by Lord Esher, M, R , in Praed v. Graham 
(2): “It is a rule of lawin actions oflibel that 
the Jury in assessing the damagesare entitl- 
ed to look at the whole conduct of the 
defendant from the time when the libel 
was published down tothe very moment of 
their verdict, They may take into con- 
sideration the conduct of the defendant, 
before action and after action”. 

In the present case so farasthe more 
serious allegations were concerned a plea of 
justification was set up. This plea was 
sought, at the trial, to be proved, and was 
persisted in upto the moment when Mr. 
Jagan Nath in his reply to Mr. Noad’s 
opening address took up the portion (B) of 
the article complained of. A plea of this 
nature must be proved strictly and it will 
tend to aggravate the sar if the defend- 
ant fails to prove it—(Odgers' Libel and 
Slander, page 191). On the other hand the 
fact that the defendants published what 
was communicated to them byacorrespond- 
ent may be taken into consideration as 
showing that there was no special malice on 
their part. 

Mr. Jagan Nath urged that the fact that 
Mr. Ogilvie admitted (1) that he went 
outside when he heardthe uproarand (2) 
that he told a constable to “take away” one 
man was sufficient to show that there was 
some foundation for the allegations made 
in the article which should be regarded | 
more as exaggeration than a false statement. 
In this view Iam unableto agree. These 
admissions are too feeble a foundation for 
the serious acts attributed to him by the 
writer of the article, and the heading of the 
article has also to be borne in mingd. Again 
Mr. Jagan Nath inspite of his having given 
up the plea of justification sought to mini- 
mise damages by referring to, the evidence 
of D. W.No.7 Sardar Narain Singh and 
D, W. No. 13 Sardar Labh Singh gs show- 


(2) (1800) 24 Q. B. D. 53; 59 L, J, Q. B. 280; 38 W- 
R03. 
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ing that Mr. Ogilvie was regarded as a 
“harsh” officer. d 

` I was by no means impressed by the 
evidence of these two witnesses, It is 
curious that while they attribute harshness 
of conduct to the plaintiff they admit that 
he always treated them with courtesy. It 
is also very significant that no questions 
were put to Mr, Ogilvie relating to the 
incidents referred to by these witnesses, 

Tne “article under consideration is 
undoubtedly defamatory, Justification was 
pleaded and persisted in up toalmost the 
Jast moment and the plea has most definite- 
ly not been established. 

In these circumstances, I consider that 
substantial damages should be awarded and 
Iwould, therefore, accept this appeal and 
grant the plaintifi-appellant a decree for 
Ra. 2,500 as damages with costs oh that 
amount throughout. 

Shadi Lal, C. J.—I concur in the con- 
clusion reached by my learned colleague. 

B. L. Appeal accepted. 


. — ra 


LAHORE HIGH COURT. 
Orvis RgvisroN Patition No, 122 or 
1929 


April4, 1929. . 
- —— Present:—Mr. Justice Addison. 
GURBAKSH SINGH-—PraiNTIEF — 
PETITIONER 
versus 
SANT RAM—DzFESDANT—RRSPONDENT, 
Owil Procedure Code (Act V of 1908), s. 10, Sch. II, 
para. $0, application of—Application for filing of 
award in matter referred to arbitration without in- 
tervention of Court whether suit—Stay of such applica- 
tion during pendency of suit in other Court. 
Section 10, Civil Procedure Code, is applicable only 


to suits. ng 
An application under para. 20, Sch. II, Oivil Pro- 


cedure Oode, is nota plaint and the hearing of such 
an application isnot esuit though under cl. (2) of 
the parargaph it has to be numbered and registered as 
asut, Therefore, such an application cannot be 
stayed under s. 10, Civil Procedure Code, during the 
pendency ofa previously instituted suit in another 


Oourt, i ' i 
Rajmal Girdharlal Marwadi v. Maruti Shivram 


(1) and Satwh Chandra Bose v. Paliram Agarwala 


(2), referred to. x 
Petition for revision of the order of 


the Judge, Small Gause Oourt, Amritsar, 
dated the 7th January, 1929. 

Mr. Jagan Nath Bhandari, for the Peti- 
tioner, . 

Mr. Ganga Ram, for the Respondent. 

JUDGMENT.—The respondent was 
the agent of the petitioner. They hada dis- 
pute as to their dealings, and they appoint- 
ed an arbitrator to settle the dispute. He 
gave an award for Rs, 450 in favour of the 


* May, 1928. 


* 
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petitioner who applied under para, 20 of 
the Second Schedule of the Civil Prosedure 
Oode for filing the award in Court. This 
petition was presented to the Subordinate 
Judge, Fourth Olass, Amritsar, on the 7th 
On the 12th July, 1928, he held 
that the petition could be heard only by 
the Small Cause Oourt. Amritsar. 
ingly the petition was presented in that 
Oourt on the 7th August, 1928, In between 
however, the respondent instituted a duit in 
the Oourt of the Subordinate Judge, Fourth 
Olass, Gurdaspur, against the petition- 
er forrendition of accounts. This suit 
was not instituted till after the Subordinate 
Judge Fourth Olass, Amritsar, held that the 
petition which was before him should be 
presented to the Small Oause Oourt Judge, 
Amritsar. The Small Oause Court Judge, 
Amritsar, has stayed the hearing of the 
petition beforehimon the ground that it 
must be held that the suit in the Gurdas- 
pur Court was first instituted and thetwo 
suits related to the same dispute. He ac- 
cordingly stayed the hearing of the peti- 
tion, before him under s. 10 and against 
this order the petitioner has moved this 
Court on the revision side. 

Jt was held in Paira Mal & Sone v. 
Rajnarain & Co. (1) that such an order 
could be revised by this Court and a 
similar view was taken in Sital Singh 
v. Stila Bakhsh Singh (2). I, therefore, 
hold that I have power to interfere with 
the order of the Small Oause Court Judge 
if it was passed without jurisdiction. 

It is clear that an application under a. 20 
of the Second Schedule of the Oivil 
Procedure Code is not a plaint and that the 
hearing of such an application is not a suit 
though under sub-cl. 2 of s. 20 it has to 
be numbered and registered as a suit. It was 
held by the Bombay High Oourt m Rajmal 
Girdharlal Marwadi v. Maruti Shivram (3), 
that, although an application under pare, z0 
of theBecond Schedule of the Civil Pro- 
cedure Code, is numbered and registered as 
a suit, the proceÉdings are not proceedings in 
a suit. The game view was taken in Satish 
Chandra Bose v. Paliram Agarwala (4). . 
It isa litigation but nota guit. Now, s.' 10 
of the Oivil Procedure Code is applicable 
only to suits. It's true that the principles 
embodiedin s. llof the Oivil Procedure 
Code have been held in some instances to 
apply when there have been previous litigi- 

(1) 53 Ind. Cas. 467; 114 P. R. 1919; 47 P. L. R. 1920, 

(2) 50 Ind. Oas. 212; 6 O. L. J. 96. 

ti ) 59 Ind. Oas, 755; 45 B. 329; 23 Bom, L, R.377, 

4) 61 Ind. Oas. 380; 6 Pat, L, J. 287; 2 P. L, T, 277; 
(1021) Pat, 170, — | 


Accord- . 


AV İ, 6, 1929 


ous proceedings which did not amount 
to suits but that does not mean that s. 10 
glso should be held to apply when one of 
the proceedings is not a suit. Ta facts. 18 of 
the Second Schedule to the Civil Procedure 
"ode was enacted to meeta case like thé 
present. This seems to me to indicate that 
8. 10 ofthe Civil Procedure Code was not 
intended to be applicable in a case like 
.the present. I hold that as the application 
.befere the Small Cause Oourt Judge was 
not a suit he had no power to stay the 
hearing before him of the application under 
8. 10 of the Civil Procedure Code. 

Farther, fors. 10 to apply the matter 
in issue in one suit must be directly and 
substantially in issue in the previously 
instituted suit. That cannot be said to be 
the case here. In the suit instituted in 
the Gurdaspur Court the question is as to 
what isdue on the account between the 
parties, In the application before the 
Amritsar Small Cause Court the question 
-is whether any ground such as is mentioned 


or referred to in paras, 14 or 15 of the Second, 


Schedule of the Civil Procedure Code is 
proved and if no ground is proved the 
Oourt must order the award to be filed. 
For this reason also s. 10 does not apply. 

In theresult I accept the petition, set 
aside the order of the Small Oause Oourt 
Judge and direct him to proceed with the 
hearing of the application which is before 
him. The petitioner will get his costs 
here. 


X. L. Application allowed, 


LAHORE HIGH COURT. 
OrvinL RavreroN Purition Ne. 51 oF 1929. 
March 22, 1929. 

^ Present:—Mr. Justice Dalip Singh. 
Musammat ALLAH WASAL AND ANOTHER 
—PLatntirrs—PsttTioNaes 


versus * 

RAMZAN, Tagovan MUHAMMAD 
BAKHSH AND OTHE&S—DEFRNDANTS— 
RESPONDENTS. 

Civil Procedure Code (Act W of 1908), s. 115,0. 
XXXIII, r. 5 (d)—Order dismissing application for 
leave to sue in forma pauperis—Revision—Plaint mot 
disclosing cause of action and case being time-barred, 
distinction between—Rejection of claim for being 
time-barred, legality of. 

An order dismissing an application for leave to sue 
in forma pauperis on the ground that the claim is 
time-barred is not an interlocutory order and is open 
fo revision. 


ALLAH WABAI 9. MUHAMMAD BAKHBH. 


95 


Haur Kaur v. Munni Lal*(1), Shanker Ban v. Ram 
Dei (2), Bhagwanti v, Bua Ditta, (3) and Govindasami 
Puai v. Municipal Cauncil, Kumbakonam (4), refer- 
red to. . 

“There is a clear distinction between aplaint not 
disclosing a cause of action anda suit being barred 
by time. A Court is, therefore, not empowered to 
enter into the complicated question of limitation 
arising in acase under the terms of O, XXXIII, r. 5 
(d), Oivil Procedure Oode. 

Petition for revision of an order of the 
Senior Subordinate Judge, Multan, dated 
the 6th October, 1928, 

Mr. M. Obedullah, for the Petitioners. 

Mr. Abdul Aziz, for the Respondents. e 


JUDGMENT.—The petitioners in this 


case applied to sue in forma pauperis on 
the allegation that they were entitled to 
certain property left by their father which 
subsequent to that father's death had been 
in the possession of their brothera, the 
sons of the father, and after their 
death in the possession of their nephews, 
the children of their brothers. The tria] 
Oourt held that the claim of the plaintiffs 
was obviously time-barred and the appli- 
cants have come in revision, ° 

An objection has been raised that no 
revision lies and the decision of this objeo- 
tion practically involves the decision of the 
revision itself. Haur Kaur v. Munni Lal 
(1) and Shanker Ban v. Ram Dei (2) have 
been cited by the Counsel for the respon- 
dents. Counsel for the petitioner cites 
Bhagwanti v. Bua Ditta (3) and Govindasami 
Pillai v. Municipal Council, Kumbakonam 
(4. The matter is by no means free from 
difficulty, but, in my opinion, this cannot 
be said to be an interlocutory order as the 
application to sue in forma pauperis is 
finally disposed of by the decision. I am 
also of opinion that the Court was not 
empowered to enter into the complicated 
question of limitation arising in this case 
under the terms of O. XXXIII, r.5 (d). It 
seems to me that there is a clear distinction 
between a plaint not disclosing a cause of 
action anda suit being barred by limita- 
tion. Of course it is possible that there 
may be cases of overlap, but ordinarily, 
speaking, to read into the words “a cause 
of action” the words “subsisting cause of 
action" is to interpolate something into the 
provisions of the Oode which there is no 
justification, in my opinion, for doing. I, 
therefore, hold that the revigion lfes and that 


ay 53 Ind. Oas. 441; 134 [P. R. 1919; 46 PL. R 
0 


(2) 94 Ind. Oas, 484; A. I. R. 1926 AL. 446; 24 A, L, 
d 557; 48 A. 493. : e 
3) 76 Ind. Oas. 40; A. I. R, 1924 Lah. 659, 
4) 45 Ind. Oas. 95; 41 M, 620; 34 M. L, J. 399, 
e 
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finding involves the acceptance of the 
revision. I, therefore, set aside the order 
of the Court and direct it to.dispose of the 
petition according to law. 

R. L. ' Petition allowed, 


< LAHORE HIGH COURT. 
Osvit Revision PETITION No. 20 or 1929. 
March 30, 1929. 
Present:[ —Mr. Justice Tek Chand. 
Frem DULLO MAL-RAM LAL 
—PLAINTIFFS—PRTITIONERS 


versus 
Fiam GANGA RAM-LALJI RAM— 
— DEFENDANTS—RasPoNDENTS. 

. Civil Proeedure Code (Act V of 1908), s. 115—Fol- 
. lowing obsolete authorities—Material irregularity— 

Reviston—Limitation Act (IX of 1008), s. 5—Appeal 
filed beyond time—Suficient cause—Time spent in 
review, exclusion of. 

To follow obsolete authorities is a material irregu- 
larity onthe part of a Judge and affords a good 
ground for interference in revision. 

In computing the period for filing an appeal the time 
spent in prosecuting with due diligence an infructuous 
application for review may be deducted. 


Karm Bakhsh v. Daulat Ram (1) and Brij Indar 

Singh v. Kanshi Ram (4), followed. 
usadi Lal v. Badhawa (2) and Azte-ud-din v, 
-Bhag Mal (3), disti ighed. 

Petition for revision of a decree of the 
Senior Subordinate J uage, Hoshiarpur, 
dated the 10th October, 1928, afirming that 
of the Subordinate Judge, Third Olass, 
Hoshiarpur, dated the 9th March,.1928. 

Mr. Fakir Chand, for the Petitioners. 

3 Mr. Mehr Chani Mahajan, tor the Respon- 
ente. 

JUDGMENT.—The sole question 
for determination before the Senior Sub- 
ordinate Judge was whether the plaintifi's 
appeal to his Oourt had been presented 
within time. It isadmitted by both Counsel 
that if the time spent in prosecuting an 
infructuous application for review before 
the trial Court were excluded, the appeal 
was within time. The learned Senior Sub- 
ordinate Judge has found that the plaintiff 
had presented and prosecuted the petition 
for review with due diligence, and that if 
the rule laid down in the Full Bench 
decision Karm Bakhsh v. Daulat Ram: (1) 
was to be followed, the appeal would be 
within jimitation, But he was of opinion 
that this rule had been modified: by sub- 


(1) 188 P. R, 1888, 
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sequent decisions of the Chief Court m 
Musadi Lal v. Badhawa (2) and Aziz-ud- 
din v. Bhag Mal (3), Following these later 
decisione the learned Judge held the ap- 
spent barred by time and dismissed it as 
Buch. 

It appears that the attention of the 
learned Judge was not drawn to the 
authoritative decision of their Lordships of 
the Privy Council in Brij Indar Singh v. 
Kanshi Ram (4) in which Karm Bakhsh v. 
Daulat Ram (1) was approved and the rule 
laid down therein was affirmed. The effect 
of this affirmance is to render obsolete 
Musadi Lal v. Badhawa (2) and the other 
rulings which took the same view. It is, 
therefore, clear that if the Privy Oouncil 
ruling had been before the learned Senior 
Subordinate Judge he would have held the 
appeal to be within time. There can be no 
doubt that the learned Judge has acted 
with material irregularity in following 
rulings, which had become obsolete, and, in 
my.opinion, thia isa valid ground for 
interference on the revision Bide. 

If the rule laid down by the Privy 
Council is applied to the findings of fact 
arrived at by the learned Judge the plaint- 
iff’s appeal to his Court was not barred by 
limitation. I accept the petition for 
revision, set aside the judgment of the 
learned Senior Subordinate Judge and 
holding that the appeal was within time, 
remit the case to him for disposal in 
accordance with law. 

Having regard to all the circumstances, I 
leave the parties to bear their own costs in 
this Court. 


R. L, Petition accepted. 


1 8 Ind, Oas. 1156; 100 P. R. 1010; 43 P, L. R. 
11, 


(3) 46 Ind. Cas, 35; 107 P. R. 1918; 125 P. W. R. 
1918;103 P. L. R. 1918. 

(4) 42 Ind. Cas. 43; 104 P. R. 1017; 33M. L. J. 486; 
92 'M. L. T. 362; 6 L. W. 592; 128 P. W. R. 1917; 15 A. 
L. J. 777; 19 Bom. L. R. 866:3 P. L. W. 313; 26 O. L. 
J. 572; (1917) M. W. N. 811; 22 O. W. N. 169; 127 P. D, 
R. 1917; 45 C, 94; 4g I. A. 218 (P.O). 
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* ALLAHABAD HIGH COURT. 
* Frest Orvit Appmt No. 108 oz 1926. 
i January 29, 1929. 
‘ Present : —Mr. Justice Sulaiman and 
Mr. Justice Kendall. 

AHMAD HUSAIN alias OHHOTU 
MIAN-—PLAINTIFF—ÁPPHLLANT 
tersus 
KALLU MIAN SAJHI Frem SOHAN 
MIAN ULFAT MIAN—Dprewpant 
— RESPONDENT. 

Transfer of Property Act (IV of 1882), ss. 2, 58— 
Traner by way of waqi—Intention to defraud credi- 
tore —Validaty o 


transfer. 
A transfer of property by way of wagf is not 


exempt from the operation of s.53 ofthe Transfer 
of Property Act, and can be declared void under 
the said section if itis effected with the intention 
of defrauding or delaying the creditors of the settlor. 


First appeal from a decree of the Sub- 
ordinate Judge, Allahabad, dated the 2nd 
of December, 1925. 

Mr. Mahmud Ullah, for the Appellant. 

Messrs. P. L. Banerji, I. B. Banerji and 
S. H. Mehdi, for the Respendent. 


JUDGMENT.—This is a plaintiff's 
appeal arising out ofa suit for a declara- 
tion that the property mentioned in the 
plaint is waqf alalaulad (wagf in favour 
of the descendants) which is in posses- 
Bion of the plaintiff as mutawalli, and that 
it is not fit to be attached or sold in execu- 
tion of a decree in favour of the defendant. 
The dates of the causes of action for the 
two declarations claimed were stated in 
the plaint to be the date of the execution 
of the deed of wagf and the date when the 
plaintiff's objection in the execution depart- 
ment to the attachment was disallowed. 
The plaintiff valued the suit at Rs. 1,489-10 3 
for the purposes of jurisdiction and later 
on amended the valuation to Rs. 12,000. 
No objection was taken,in the written 
statement as regards the over valuation. 
It is possible that this was due to a mistake, 
as suggested in argument on behalf of the 
respondent, in notseeing that the copy of 
the plaint supplied to the defendant was 
also amended. That copy, however, has not 
been produced and it ‘is impossible 
to say this definitely. The fact remains 
that the question of valuation was not 
raised or disputed atthe trial. The main 
defence was that thé dedication was 
fraudulent with a view to defeat the 
creditors of the plaintiff and was invalid 
under s. 530f the Transfer of Propefty 
Act. The learned Subordinate Judge has 
accepted the plea and dismissed “the suit. 
The plaintiff has eppealed to this Court and 

1 etr 
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not to the, District Judge. A preliminaly 
objection is taken on behalf of the defend- 
ant that the appeal should have been 
filled in the,Court of the District Judge 
and that this Court had no jurisdiction tO 
hear this appeal. Reliance is placed on the 
cases of Khetra v. Mumtaz Begam (1) and 
Anandi Kunwar v. Ram Niranjan Das (2-) 
There is one circumstance which may 
possibly distinguish this case from the 
reported cases. The plaintiff here in his 
plaint expressly claimed two distinct 
declarations, one with regard to the validity 
of the wagf and his possession as mutawyalli, 
and the other as regards the property not 
being attachable or saleable in execution of 
the defendant's decree. He also professed 
that the causes of action in his favour in 
respect of these two declarations arose 
separately on distinct dates, The valuation 
in A as plaint was not contested at the 
trial. 

As, however, the plaintiff has himself 
chosen his forum for the purposes of thia 
appeal and we are of opinion that his 
appeal should fail on the merits it is not 
necessary for us to go into the question in 
any greater detail. 

The facts found against the, plaintiff 
cannot be seriously challenged. In at least 
two previous litigations the present plaint- 
iff had been found to be a partner of the 
firm Din Muhammad Chotu and liable for 
the debts of the firm, and decrees had been 
passed against him asa judgment-debtor. 
Exhibit A also contains an admission of 
the plaintiff that he was liable for the debts 
of the firm styled Rashid Mian Pheku Mian 
of which he admits to bea partner. The 
Court below has found that’ the total liability 
of these two firms is about Rs. 6,000, It is 
in evidence that part of the property of 
the plaintiff was attached in execution of 
the deorees on the 18th of July, 1923, and 
while those decretal amounts remained 
unpaid the plaintiff made the wagf on the 
lst of October, 1923, dedicating the property 
forthe benefit of himself and his descendants 
and constituted himself as mutawalli for his 
lifetime. The object of the wagf men- 
tioned in the document was that the plaint- 
iff was anxious to leave this country and 
go to Arabia for the purpose of ahaj. It 
is an admitted fact that he has not gone on 

ilgrimage so far. Another signifipant 
act against the plaintiff is that although 
the wagf was made in October 1923 muta- 
tion of names was not effected till 1925, 
e (1) 31 Ind. Oas. 879; 38 A. 72; 13 A. L, d. 1104, 

i2) 45 "Ind. Oas, 404; 40 A. 605; 16 A. L J. 874, 


$8 

We may also mention that before 
the suit the plaintiff made two attempts 
to get himself declared an  insolv- 
ent but ultimately abandoned, his applica- 
tion. Having regard to these facts and 
the circumstances, the Court below was 
quite right in holding that the deed of 
waqf dated the Ist of October, 1923, was 
not a bona fide transaction and was execut- 
ed as a device for defeating the claims of 
the creditors. Itis accordingly invalid as 
against the defendant. 

The learned Advocate for the appellant 
haseargued before us thats. 53 has no 
application and that such a dedication under 
the Muhammadan Law is protected by 8. 2 
of the Transfer of Property Act. We are 
unable te accept this contention, Assum- 
ing that the dedication isin favour of God 
it would still be a transfer governed 
by the Transfer of Property Act 
as God is a juristic person. Under the 
Muhammadan Law itself no person can 
make a waqf of his entire property without 
making arrangement for the payment of his 
debts. The*provisions of s. 53 do notin 
any way infringe any rule of the substantive 
Muhammadan Law. 

Thelast contention is that instead of 
setting aside this transfer a Receiver 
may be appointed with direction to pay 
off these debts out of the income 
of the property. Sucha request cannot be 
accepted. In many cases the income of 
the property dedicated may not be suffici- 

.ent to pay even the interest on the 
outstanding debts. It is impossible, there- 
fore, to uphold the waqf and direct that the 
debts should be discharged from the 
income. 

The appeal, in our opinion, has no force, 
It is dismissed with coste. 

4. Appeal dismissed, 


ALLAHABAD HIGH COURT. 
Civin Revision No. 278 or 1927, 
April 26, 1929, 

Present:— Mr. Justice Mukerji and Mr. 
Justice Niamatullah, 
OHANDRIQ A RAI—APPLIOANT 

" versus 
SRIKANT RAI—O»rrosrrE-PAR] Y. 
Guardian and | würd-—Death of guardian—Power 
of Court to pass summary order against legal repre- 
Va to .gubmit acceunts—Fresh suit, necessity y 
ef. ° 
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Where & guardian appointed by the Court dies, the 
Court has no jurisdiction to make an order tgaipst 
his legal representative to submit accounts and pay. 
the money found due, to the newly appointed guar- 
dian. The proper course to be adopted is to order 
the new guardian to institute a suit for accounts 
against the legal representative. 

*Oivil Revision from an order of the 
District Judge, Ghazipur, dated the 1°t of 
September, 1927. 

Mr. S. Z. Alam, for the Applicant. 
Mr. Jwala Prasad Bhargava, for the Op- 


posite-Party. 


JUDGMENT.—Thisis an application 
by one Ohandrika Rai against an order 
passed by the learned District Judge of 
Ghazipur on Ist September, 1927, directing 
the applicant to pay to the respondenta 
certain sum of money which was to be 
reduced, partially, in the case of his return- 
ing certain bullocks. 

lt appears that the applicant's father 
Sukhdeo Rai was appointed the guardian 
of certain minors, Sukhdeo Rai having 
died, the applicant continued to be in 
possession of the minor's property. Sri 
Kanth Rai, the respondent was then ap- 
pointed the guardian of the minors. At 
his instance or that of the Judge himself, 
the applicant was called upon to furnish 
an account of the minor’s properties he 
had in his possession. He furnished an 
account without any objection. The accou- 
nts were scrutinised anda Commissioner 
was appointed. As the result of the Com- 
missioners investigation and report, the 
order complained of was made. 

The points that have been taken for 
revision are that the learned District Judge 
has erred in not treating the report in 
acertain manner. Inour opinion, we cannot 
go into the merits of the ease. The revision 
should, however, succeed, on this simple 
ground, that the learned District Judge 
had no jurisdiction to make an order 
against the applicant who was not aguardian 
appointed by him. If he happened to be 
in possession of the minor's property, he 
was 80 as a trespasser. The District Judge 
can certainly diréct Sri Kath to institute 
a suit for accounts against the applicant 
and in that suit, the question, how much 
is payable by ihe applicant, may be 
determined. The applicant will then have 
a chance of taking his case before an 
Appellate Court. As the things stand, we 
cannot scrutinise the evidence that was 
taken before the District Judge, because 
we are not sitting in appeal against his 
order. ` ; 

We set aside the order of the learned 
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District Judge as passed without jurisdio- . 
tion, We make no order as to costs 
‘because, on tne grounds taken by the 
.applicant, he had no case to be put be- 
fore us, 


A. Application allowed., 


ALLAHABAD HIGH COURT. 
OzniMINAL MrsognLLANHoUS Oase No. 119 
or 1929. 

April 10, 1929. 

Present : — Mr. Justice Dalal. 

ACHHAIBAR MISIR AND ANOTHER 
—AcousED—APPLICANTS 
versus 
EMPEROR—Oprposire-Party. 

Criminal Procedure Code (Act V of 1898), ss. 496, 
498—Ba4l— Grounds for refusing batl—Jurisdiction to 
grant bail. 

Grounds which would merely necessitate a severe 
punishment in case of conviction are not grounds for 
a refusal to grant bail. 

The proviso to 8. 496, Oriminal Procedure Code, 
that bail can be granted only to a person other 
than a person accused of a non-bailable offence is 
not applicable to the Court of Session acting under 
B. 498 of the Oode. 

A Judge has jurisdiction to grant bail where the ap- 
plicant isin the lock-up under arrest. It is not neces- 
sary in order to invest the Judge with jurisdiction, 
ce the accused person must be put up before the 

art. . 


Miscellaneous application under s. 498 of 
the Criminal Procedure Code. 

Messrs. A. P. Pandey and S. D. Sinha, for 
the Applicant. 

JUDGMENT.—Applications for bail 
were put up before the two subordinate 
Courts, one of the Magistrate and one of 
the Judge, and neither appears to have 
realised what kind of an inquiry was 
necessary in the matter., The Magistrate 
had jurisdiction to grant bail under s. 
497 (1). Reasons given by him are such as 
would necessitate severe punishment in 
case of conviction, but are not reasons 
for a refusal to grant bail. It may happen 
that there may be likelihóod of an offender 
absconding in case of bail, or of his ter- 
rorising prosecution witnesses. That would 
be & reason for using discretion against 
him in refusing to grant him bail. Another 
reason may be that he may commit a 
similar or any other serious offence while 
on bail, No such rergon is given by the 
Magistrate. When the matter went fp 
before the Sessions Judge the reason given 
by him, which looks like a reason of want 
of jurisdiction, must be due to want of 
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reference to the law on the subject at the 
time of passing the order, The applicants 
ard in the lock-up and under arrest. It 
isa mistakgof the Judge to believe that 
his jurisdiction arises only when accused 
persons are put up before a Court. This 
excuse even is not technically correct 
because the applicants did appear before 
the Oourt of a Magistrate who refused to 
grant bail. Under s. 496 bail may be 

ranted to any person who is arrested or 
Gela ind without a warrant by an officer- 
in-charge of a Police Station, or appears, 
or is brought, before a Court. In the present 
case the applicants have appeared before 
a Court and also have been arrested. The 
proviso in this section that bail can 
be granted only toa person other thana 
person accused of a non-bailable offence 
is not applicable to the Court of Session 
acting under s. 496 of the Code of Criminal 
Procedure. This Oourt being far away is 
not in a position to appreciate the circum-. 
stances of the ease and to discover whether 
the applicants may or may not be released 
on bail: without fear of their absconding, 
or terrorising prosecution witnesses, or 
committing a similar or any other offence 
while on bail. The proper order for me 
to pass, therefore, will be what I propose 
to pass. Iset aside the order of the Ses- 
sions Judge dated 8th of April and direct 
him to re-consider the application for bail 
according to law and the instructions given 
in this order. 

A copy of this order shall be sent to the 
Sessions Judge, 


A. Order set aside, 


ALLAHABAD HIGH COURT. 
Civin Reviston No. 345 or 1928, 
February 15, 1929. 
Present:—Bir Grimwood Mears, Kr., 
Chief Justice. 
Tas COLLECTOR or MEERUT— 
APPLIOANT 
versus 
SAGAR MAL-— OPPOBITRB-PAKTY. 
; usia and ward—Guerdian's power to make 
gifts. 

Though a le dian may m c mary 
gifts of a saa gan or gute trip 
of the ward's marriage, he cannot make unusual gifts 


which would appreciably reduce the value of the 
ward's estate. . 


Oivil Revision from an order of the Judge 
e tbe Small Causes Court, Meerute dated the 
9th December, 1927, . 
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Mr. U. S. Bajpai, for the Applicant. 

Mr. Panna Lal, for the Opposite Party. 

JUDGMENT,— On the 16th of Decem- 
ber, 1922, Sagar Mal executed a bond for 

e Re. 800, in favour of Kunwar Mahandrajit 

Singh, who was then under age. The mo- 
ther of Kunwar Mahandrajit Singh was his 
legal guardain and was acting on his be- 
half. At sometime in June 1923, Kunwar 
Mahandrajit Singh was married, and on the 
occasion of his marriage the mother of 
Kunwar Mahandrajit Singh purported to 
discharge the indebtedness of Sagar Mal 
to her son by giving him a receipt which 
in terms wiped out the indebtedness created 
under the bond, The consideration was 
expressed to bea gift at the time of the 
marriage and also as & recognition of his 
services as muqaddam. 


Later in 1925, the estate of Kunwar Ma- 
handrajit Singh came into the hands of the 
Court of Wards and they considered the 
legal position arising from the aet of the 
Rani Sahaba, and they were of opinion that 
she, being the legal guardian had imposed 
upon her as of necessity a right to defray 
all legal obligations but could not dissi- 
pate the estate by acts of generosity. They 
took the view that a guardian was bound 
to protect the estate, and if they could 
point to any instance where the Rani Saha- 
ba had ina manner that was not customary 
made gifts by which the estate was dimi- 
nished, the legality of these gifts could be 
questioned, They, therefore, sued Sagar 
Mal, and Mr. Bhagwan Dass,came to the 
conclusion that the Rani Sahaba had author- 
ity to remit the money, and that she was 
within her rights in making the remission. 
I disagree. I haveno doubt that the Rani 
Sababa had authority to make such gifts 
as would be customary on the occasion of 
her son's marriage, but certainly not a gift 
of this extent. The effect of that gift was 
to reduce the value of the estate of Kunwar 
Mahandrajit Singh by Rs, 800, and if the 
Rani Sahaba had power to make that one 
gift inlaw,she had power to make other 
similar gifts and in that way to reduce the 
value of the inheritance, 


Ithink she had no authority to do any- 
thing ofthe kind, and that her authority 
as guardain extended only to making dis- 
bursaments whicheshe was legally com- 
pellable to do on Kunwar Mahandrsjit 
Bingh's behalf and customary gift& of a 
moderate amountor value. There was no 
legalcompulsion on her to make thig un- 
usual gift, and it was an act of generosity 
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e 
capable of being challenged by the Court 
of Wards. n 

I, therefore, set aside the decision of Mr. 
Bhagwan Dass and decree the plaintiff's . 
claim. In the circumstances each party 
muet bear his own costs. . 

A. Decision set aside. 


ALLAHABAD HIGH COURT. 
Szoonp OIVIL APPHAL No. 464 oF 1926. 
. July 2, 1928. 

Present :—Mr. Justice Kendall. 
SHAM DAT RAI—PLAINTIFF—AÁPPELLANT 
versus 
RENUKA RAI AND OTHERS—DRFENDANTS 
RESPONDENTS. 

Civil Proeedure Code (Act V of 1908), ss. 11, 100— 
Res judicata—Parties arrayed as co-defendants in 

ious suit—Practice—Second appeal— Question of 
ret (Ame, 

re bor $ law may be taken up for the frst 
time in second appeal, |p. 101, col. 2.] N 

Where the parties were arrayed in the previous 
suit as co-defendants and no issue arose between 
them, the decision in such suit cannot operate as 
res judicata between them ina subsequent suit. [p. 
102, coL L] . 

Second appeal from a decree of the Dis- 
trict Judge Ghazipur, dated the 8th of Feb- 
raary, 1926. i 

Messrs. Haribans Sahai and Baleshwari 
Prasad, for the Appellant. $ 

Dr. M. L. Agarwala, for the Respond- 
ents. 

JUDGMENT.—This appeal arises from 
a suit brought by one Sham Dat Rai for 
a declaration that Decree No. 184 of 1921, 
relates to a plot of land bearing No, 649 
at the Survey of 1273 Fasli, and not tothe 
cultivatory holding of the plaintiff which 
bears the No. 985/38 of the Survey of 1301 
Fasli now numbered 355, 366 and 367, and 
also for joint possession against the defend- 
ants Nos, 1 to 8. The defendants Nos. 9 to 
12 were said to be in joint possession with 
the plaintiff. Other reliefs were asked for, 
which need not be,enumerated here, The 
parties to the appeal are relatives who 
have been litigating over this or the ad- 
joining land for about a quarter of a 
century, and evidently regard litigation as 
an amusement, ` 

Tt is necessary for the sake of clearness 
to re state the facts as shortly as possible, 
In 1906 the present respondents sued for 
recovery of possession of the plot now in 
suit, calling it No. 985/38 according to the 
Survey of 1301 Fasli, and identifying that 
number with No, 649 of the earlier settle 
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<“ ment. The present plaintiff-appellant was 


defendant in that suit and an ex parte 
decree was given against him. In 1921 
the respondents—who had obtained pos- 
session under the decree of 1906 but had 
been again dispossessed—sued again for 
the recovery of this plot and another, 
again alleging it to be No. 985/38 of 1301 
Fasli. The plaintiff-appellant defended the 
suit and alleged that he had no knowledge 
ofthe ex parte decree of 1906, which he 
wished to have set aside; but he lost his 
case and the Munsif gave a decree to the 
present respondents, restoring to them pos- 
session of No. 985/38 of the settlement of 
1301 Fasli. The plaintiff-appellant’s present 
suit is in defiance of these two decrees 
of 1906 and 1921. He made allegations 
of fraud in his plaint without being very 
definite as to the nature of the fraud exer- 
cised. I need not, however, pursue this 
question further, because the lower Ap- 
pellate Court has found as a fact that there 
was no fraud. Indeed, the trial Court 
seems to have been very doubtful on this 
point, for it remarked “I am not ready 
to go to the extent of holding that the 
defendants employed actively any fraudu- 
lent trick in obtaining the decree of 1921”, 
and pointed out that the plaintiff had 
actively contested the suit of 1921 and 
knew all about the ex parte decree of 1900. 
It is not suggested in argument that the 
decree of 1921 can be set aside unless it 
is proved that the plaintiff was prevented 
from having his claim adjudicated therein 
by fraud. What has, however, been argued 
at some length and with some plausibility 
is this. Ina later suit instituted in 1923 
certain persons, stated to be co-sharers of 
the plaintiff, (that is to say in joint pos- 
session of the plot in suit, though not 
members of ihe same family) instituted a 


‘suit against the present defendanfs-respon- 


dents for a declaration that the plot in 
suit, which they called No. 985/38, was 
their occupancy tenure, and they obtained 
a decree. -The preserft plaintiff-appellant 
did not join in that suit as a plaintiff, 
but he was arrayed among the defendante, 
and, of course, did not contest the suit. 
It is argued then that even if the plaintiff- 
appellant is bound by the Mnnsif's decree 
of 1906, the defendante-respondents are 
bound by the decree of 1924, and ag the 
decree binding the respondents is of*later 
date than the one binding the appellant, 
it must follow that the .decree of 1921 


binding the appellant should be ignored’ . 


For this proposition the learned Counsel 
e . 
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for the appellant ‘relies on two decisions 
of this Oourt, viz., the cases of Mallu Mal 
v. Jhamman Lal (1) and Amar Singh v. 
Gobind Ram (2). or 

This plea was not even suggested by the 
plaintiff in his plaint. He only refers to 
the suit of 1923 incidentally in para. 12 
of his plaint, and even then it is only to 
mention that in that suit he obtained, his 
knowledge of the earlier decrees, and not 
in order to plead that the decree in that 
suit would operate as res judicata against 
the defendants, Consequently nq issue 
was framed on the point, and it is barely 
mentioned at the end of the judgment 
of the lower Appellate Oourt. However, 
it raises a question of law and it is men- 
tioned in the grounds of appeal. 

The facts are that the suit of 1921 in 
which the present respondents were the 
plaintiff was concerned with the whole 
of No. 985/38. Then in 1924 the co sharers 
of the present appellant obtained their 
decree relating to 11/18th of No. 985/38. 
The plaintiff-appellant in the present suit 
claimed 7/36th of this numher, of which 
it is said he was entitled to l/4th before 
the suit of 1921 and afterwards inherited 
1/12th more. In the suit of 1923 the 


plaintiff's co-sharers claimed that the 
execution proceedings ge to the 
decree of 1921 were null and void as 


against them, but not that they were 
nul and void as against the present 
plaintiff-appellant, who, as I have alregdy 
remarked, did not join in the suit and 
was arrayed among the defendants; and 
in deciding that suit the Subordinate 
Judge held that the present plaintiff- 
appellant was bound by the decree of 1921 
and could not- be considered at all, though, 
as a matter of fact, the amount of the 
share that he might have been entitled 
to had to be worked out in order to 
arrive at the share owned by the plaintiffs 
in that suit. It is clear then that in that 
suit the plaintiff's co-sharers and the Court 
both considered that the plaintiff appellant 
was bound by the deoree of 1921, and 
as the plaintiff-appellant was a party to 
that suit there can be no doubt that he 
knew that he was bound by the decree 
of 1921, and that if he had ever had 
any right in the property 1n suit he had 
lost it. He was a co-defendant with the 
present respondents. There was no issue 
between them, and as'his position was 

1) 1 A. L. J. 416. . 

o 401 Ind. Gas. 501; 25 A. L. J. 387; L. R. 8 A, 
199 Rev.; 49 A, 006; A. I. R, 1927 All, 717. 
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that he had lost his tights by the decree 
of 1921 he had no interest in the property 
that could clash with the interests of the 
preseat respondenta, 80 no issue could have 
arisen. 

“Ia these circumstances I think that it is 
clear that s. ll of the Civil Procedure 
Code cannot operate so as to make the 
decree of 1924 res judicata as between 
the plaintiff-appellant and the respondents, 
It was suggested at the very end of the 
argument that even if it be held that 
the plaintiff appellant is bound by the 
decree of 1921, and that the defendante- 
respondents are not bound by the decree 
of 1824, yet this will not apply to the 
1/12th of the property which the appellant 
inherited after the decree of 1921. This 
isa new question which gives rise to an 
entirely new set of considerations. It 
was not set up in the plaint and there 
is no adjudieation by the lower Courts. 
What is certain, however, is that the 
plaintiff-appellant cannot succeed on the 
case set up by him in the plaint, and the 
appeal is dismissed with costs. - 

È. L, Appeal dismissed, 


ALLAHABAD HIGH COURT. 
First OtviL AprniL No, 183 or 1926, 
April 30, 1929. 

Present:—Mr. Justice Mukerji and 
Mr. Justice Niamatullah. 

Prohit BASANT LAL AND ANOTBER— 
DaranDaNTs—APPRLLANTS 
versus 
Musammat BASANTI—PLAINTIFF AND 
DAYA SHANKAR AND oTHERS— 

» DsrawpANTS—Rssronpnwrs, 

0 e— ication for decree—Omission 
to HAA pana item— nidi for feo that 
Be OO OT E, ; 

unintentional omission i i 
property covered by the o deca ae = 
application fora final decree for sale does not debar 
the Court from passing a final decree for sale of 
all the properties covered by the preliminary 
c. lication f F assin, 

ana n ior 
plaintiff is Psi at all bbund io e ce me 
application, what were the properties with respect 
to which he was going to ask for a final decree 
, his intention that 
ee Te should be definitelf omit- 


ted 
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First appeal froma decree of the Second 
Subordinate Judge, Moradabad, dated the 
30th of January, 1926. 

Mr. Haribans Sahai, for the Appellants. 

Rr. K. N. Katju, Messra. M. N. Kaul and 
R. K. Malaviya, for the Respondents. 

JUDGMENT.—This isa short appeal 
and ison behalf of two of the several 
defendants in thesuit. The suit was based 
on two mortgages. A preliminary decree 
was made in the Oourt of first instance, 
and anappeal was lodged in this Oourt. 
The appeal was decided on the 17th of 
July, 1922. Within three years of the 
decision of the Appellate Court, on the 
16th July, 1925, the plaintiff applied for 
the making of afinal decree for sale. To 
this application certain objections were 
taken by some of the judgment-debtors, 
partly with success. By an order, dated 
the 30th January, 1926, the learned Sub- 
ordinate Judge directed that a final decree 
in terms of the final decision of the High 
Court be prepared. 

In this Court it is urged that property, 
item No.17 in the finaldecree, prepared 
by the Qourt below (see page 54) was 
omitted from the application of the plaint- 
iff, which is printed at page 46. It is 
urged that, as the plaintiff herself 
failed to apply for the sale of this 
property, there should not have been 
a decree ordering its sale. The 
learned Oounsel for the appellants with all 
fairness, has pointed out to us that, on 
the 20th January, 1926, the Court asked 
the plaintiffs Counsel if it was his 
intention to omit any property from the 
final decree for sale. His reply was 
that he did not intend any omission. 
Thereupon, the learned Judge ordered that 
all the property should be sold. The 
learned Counsel for the appellants con- 
tends tlfat,as there is no application for 
the saleof this (item No. 17 on page 54 
of the record) made within three years 
of the passing of the High Court's decree, 
there should not håve been abs decree for 
the sale of this property. 

We are of opinion that there is no sub- 
stance in this argument. The plaintiff 
was not at all bound to describe in his 
application, what wete the properties with 
respect to which he was going to ask for 
& final decree for sale, unless, of course, 
it was his intention that any particular 
property should be definitely omitted 
from the order. The appeal, therefore, 
fails on this point. 

Mr. Haribans Sahai has told us that, 
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having considered the merits of the case, 
he does not think it necessary to urge 
the other pleas taken in the memorandum 


* of appeal 


Mr. Malaviya, on behalf of his client 
Musammat Asharfi Davi, who is one of the 
respondents, tells us that his client is the 
only legal representative of Musammat 
Basanti, the original plaintiff. We find 
that anumber of people have been brought 
on the record at the instance of the 
appellants as the legal representatives of 
Musammat Basanti. We do not decide 
who isthe party who ought really to be 
allowed to represent the deceased. 

In the result, the entire appeal fails and 
is hereby dismissed with costs. 

A. Appeal dismissed, 


ALLAHABAD HIGH COURT. 
Bxzoetion First Orvis APPBAL No. 190 
oF 1928. 
April 18, 1929. 
Present :—Mr. Justice Boys and Mr. Justice 


Bennet. 
Firu SOBHA RAM-GOPAL RAI— 
DBEORER-FLOLDER-APPALLANT 


versus 
Lala TARA CHAND—Jopemavt- 
DgBrog—HRESPONDBNTS. 

Civil Procedure Code (Act V of 1908), O. XXI, r. 18 
— Cross-decrees — Set-off — Attachment by stranger, 
effect of. Í 

A' held a decree against B. B held a decree against 
Cand C held a decree against B fora bigger sum. 
Á attached the decree held by B against O and 
applied for erecution of the decree against C. C 
applied for execution of his decree against B claim- 
ing that the decree obtained by B against him must 
be set-off against his decree. A contended that 
B's decree could not be set eif qued C's decree 
as he (A) had attached B's decree efore C applied 


for execution : 
Held, that O. XXI, r. 18, Civil Procedure Code, 


applied and B's decree must be set-off against the 
decree held by C against B. 
of the 


First appeal from & decree 
Subordinate Judge, Meerut, dated the 
21st of April, 1928. f 

Mr. N. P. Asthana (for Mr. Ambika 


Prasad), for the Appellant. 

Mr. Panna Lal, for the Respondents. 

JUDGMENT.—This is an appeal by 
the Firm Sabha Ram-Gopal Rai against an 
order in execution objecting to the applijca- 
tion of Tara Ohand, respondent-decree- 
holder of decree No. 343 of 1926, for set- 
ting off Decree No. 579 of 1925, in which he 
was a judgment-debtor, against his larger 

e . * 
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Decree No. 343. There were three decrees 
as follows:— 

(1) No. 556 of 1924, Firm Sobha Ram-Gopal 
Rai v. Firm Ram Narain-Johri Mal. 

(2) No. 579 of 1925, Johri Mal, son of Ram 
Narain, and Benarsi Das, son of Johri Mal v. 
Firm Pat Ram Das, Ram Saran Das and 
Lallu Mal. 

(3) No. 343 of 1926, Pat Ram Das, Ram 
Saran Das v. Johri Mal, son of Ram Narain, 
and Benarai Das,son of Johri Mal. 

The objection of the appellant is that he 
had already attached Decree No 579 on his 
own decree, and, therefore, it cannot be set 
off now by the respondent. The question is 
whether O. XXI, r. 18 applies in the present 
execution case or not. No question of res 
judicata was argued before us, and the 
appeal has been argued solely on whether 
O. XXI, r. 18 applies or not. The present 
applieation of Tara Ohand is dated the 6th 
of February, 1928, and it is admitted by,the 
appellant that previousto that application 
the appellant had not only secured attach- 
ment of Decree No. 579 of 1925, but he had 
taken out, execution of Decree No. 579 of 
1925, and moveable goods of Tara Chand 
the judgment-debtor, had been advertised 
for sale. Therefore there were applications 
before the execution Court for Execution of 
both the cross-decrees Nos. 579 and 343, and 
the primary condition of O XXI, r. 15, which 
requires that applications for execution 
shall be made to the Court for each of the 
cross-decrees, is satisfied. Accordingly it 
appears to us that O. XXI, r. 18 (t) (b) 
applies and that the lower Gourt was correct 
in setting off the smaller amount due from 
Tara Chand under Decree No. 579 against 
a larger amount due to Tara Ohand under 
Daeree No. 343. 

We accordingly dismiss this appeal with 
costs. 


A. A ppeal dismissed. 


ALLAHABAD HIGH COURT. 
Seconp Orvin APPRAL No. 1829 or 1926. 
April-15, 1929. 
Present :—Mr. Justice Banerji and Mr, 
Justice King. 
Musammat SUNDAR KUNWAR— 
PLAINTIFF—AEPALLANT . 
versus 
BALDEO PRASAD AND oraurs— 
DEgrENDANT8— RESPONDENTS, 
Hindy Law—Joint familf—Suit by certain mem- 
bers for declaration that alienation by widow is 
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not binding on them—Natureof such sutt—Loan for 
litigation expenses—Legal necessity. : 

A suit by certain members ofa joint Hindu family 
who would be entitled to succeed on the death of a 
widow, fora declaration that a tranefer made by 
the widow is not binding upoy them, is really a suit to 
enforce a personal right, and a loan advanced to 
those members for conducting the suit cannot bind 
the whole joint family. 


-Becond appeal from a decree of the 
District Judge, Bareilly, dated the 25th of 
June, 1926. 

Mr. Uma Shankar Bajpai, for the Ap- 
pellant. 

Messrs. P. L, Banerji, S. N. Gupta and 
P, S° Pathak, for the Respondents. 

JUDGMENT.—This is a plaintiff's ap- 
peal in a suit for sale on foot of a mortgage. 
The only question before us is whether the 
payment of money by the mortgagee to the 
mortgagor for the purpose of the litigation 
was binding on the family and it was for 
the benefit of the family. It has been 
urged by the learned Advocate for the 
appellant that as the mortgagor had insti- 
tuted a suit for a declaration that a trans- 
fer by a Hindu widow was not binding on 
the plaintiffs in that suit as collaterals the 
loan was such that the joint family pro- 

erty was liable to repay as theyIwere to 

e benefited by the transaction. The suit 
was a suit by certain members of a joint 
family for a declaration that a transfer by 
a Hindu widow was not binding on them. 
It was really to enforce a personal right of 
the individua] members that the suit was 
brought and even if the suit had been 
deoreed, and the widow had died, only 
one or two particular members of the fami- 
ly would succeed to the estate of the 
widow. A loan, therefore, for the purpose 
of vindicating such a right cannot, in our 
opinion, bind joint family property as it 
cannot be said that the family was being 
benefited by theloan. We are, therefore, 
of opinion that there is no forcein this 
appeal and it is dismissed with costs. 

A. Appeal dismissed, 





ALLAHABAD HIGH COURT. 
APPLICATION IN O1viL Suit No. 17 or 1999. 
April 19, 1929, 
Present:— Sir Grimwood Mears, Kr., 
Ohief Justice. 

Chaube RAM DULARE LAL 

` PLAINTIFF 


versus 
OHHANGA MAL AND OTHERE 
—DsFanpants, 
Legal Pracitionsrs—Refusal to accept brief — Mis-, 
conduct, = 
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Refusal by a legal practitioner to accept an en- 
gagement ofa character that he is accustomed ‘to 
take, where a proper fee is tendered and the client 18 - 

illing to give complete instructions, amounts to 
misconduct if there is no allowable, reasonable and 
honest excuse, 


Application pending in the Court of the 
Subordinate Judge of Farrukhabad. 

Dr. Nizam ud din Ahmad Siddiqui, for 
the Defendant Applicant. 

JUDGMENT.—This is another appli- 
cation in which professional misconduct 
is alleged generally against local Counsel 
at Farrukhabad, that is to say, the defend- 
ant having had a suit brought against 
him by a plaintiff, who isa legal practi- 
tioner, says that he could not'secure the 
services of a local Counsel even for writ- 
ing a petitionfor adjournment and had to 
get it drawn up by a petition-writer and 
they have all refused to accept his case 
on one ground or the other. Apparently 
the valuation of the case is considerable, 
being Rs, 29,705-50, Ohhangamal muet 
adopt the same procedure, es I have indi- 
cated before, that is te say, that he should 
write a letter toa local Vakil expressing his 
readiness to pay him a fee, appropriate 
and proper, for the case. He should at 
the same time offer to furnish him with 
all the instructions necessary to defend 
the case and he should keep a copy of that 
letter, Ifthe Vakil is not willing to accept 
the case and makes excuses of a dubious 
character a copy of the letter sent by 
Chhangamal to the lawyer and the letter 
of the lawyer should besent to me and 
I will deal with the matter. 

Again, there has been made the surpris- 
ing suggestion in this Oourt that the 
result of requiring lawyers to do their 
public duty may be that a lawyer may 
accept the casp and will deliberately 
refrain from putting up a good fight. 
Whether a lawyer put up a good fight or 
not is a matter that can be ascertained 
from the record, when the case is complet- 
ed. It can thep be seen, if he asked 
proper questions and if he bxamined his 
witnesses with care and cross-examined 
the witnesses of the opposite party on 
material matters with discretion. If on 
enquiry it comes to light that a lawyer 
deliberately refrained from doing his duty, 
one step alone must be taken and that is, 
to remove him from a profession, which he 
ha’ so manifestly disgraced by his con- 
duct. In Farrukhabad, as elsewhere, lawyers 
have got to learn that in this profession 
they have got to do their duty, and if 
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Ohhaügamal can bring to my notice a 
.clear case of a Pleader refusing to take 
his brief, when all the conditions are 
‘fulfilled, namely, the tender of a proper fee, 
the willingness to give complete instructions 
and the case of the character that the Pléa- 
der is accustomed to take and no allowable 
reasonable and honest excuse is put forward 
Iwill see that justice is done in the 
matter. 

A copy of this order is to be sent to 
Ohhangamal and to the Subordinate Judge 
of Farrukhabad and let all proceedings 
in the case bestayed until onehears with 
what success Ohhangamal has met. 

A. Order accordingly. 


ALLAHABAD HIGH COURT. 
BxcoND Orvir, APPEAL No. 1256 oF 1928, 
April 13, 1929. 

Present :—Mr. Justice Dalal. 
SAHDEO RAM AND ANOTHER— 
DRFENDANTS— APPELLANTS 


versua 
BALIG RAM—PratNTIFF— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XV, r. 4, 
0. XVII, r. 2—Summone for fi disposal—A djourn- 
ment on payment of costs—Failure to pay coste— 
Dismissal of sugt, legality of—Proper procedure. . 

Where summons has been issued for the final 
disposal of asuit and an adjournment is granted to 
the plaintiff to produce his evidence on condition of his 
paying & certain sum of money as costs to the 
other party, but the plaintif fails to pay the costs 
within the prescribed time, the Court has no power 
io dismiss the suit for want of 
O. XVII, r. 2, Civil Procedure 
course to be followed by the Court is to pronounce 
judgment at once under O. XV, r. 4 of the Code. 


Second appeal from a decree of the 
Subordinate Judge, Ghazipur, dated the 
9th of May, 1928, » 

Messrs. K, Verma and Ambika Prasad, 
for the Appellants. 

Mr. A. P. Pandey, for the Respondent. 

JUDGMENT.—It is clear to me that 
an appeal did lie to ths lower Appellate 
Court and a second appeal here. Revision 
No. 240 of 1928 to this Oourt is, therefore, 
dismissed. 

As regards the second appeal, the view 
taken by the lower Appellate Oourt is 
correct, but, in my opinion, that Oourt 
ought tohave circumscribed the remand 
to the trial Court. 17th January, 1928, Was 
the date fixed for the hearing in the trial 
Court in a case in which the summons had 
been issued for the final disposal] of the 
Suit. The plaintiff was present and applied 

e . * 


rosecution under 
ode. The proper 
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for adjournment, whereupon the Court 
passed a conditional order of adjournment 
on the plaiptif depositing Rs. 20 as costs 
to be paid to the opposite party. Costa 
were not paid up to 30th January, 1928, 
whereupon the Oourt dismissed the suit 
for want of prosecution. The Court had 
no jurisdiction to doso. Under O. XVII, 
r. 2 of the Civil Procedure Code such 
action could be taken only where on any 
date on which the hearing of the suit is 
adjourned the parties, or any of them, 
fail to appear. The proper rule applieable 
to this case is r. 4of O. XV. Where the 
summons has been issued for the final 
disposal of thesuit and either party fails 
without sufficient cause to produce the 
evidence on which he relies the Court 
may at once pronounce judgment, or may, 
if it thinks fit after framing and recording 
issues, adjourn the suit for the production 
of such evidence as may be necessary for 
its decision upon such issue. The Court 
did not think fit to adjourn the suit ex- 
cept upon a condition and up?n the condi- 
tion not being fulfilled, the Court could 
have refused to grant the application 
for adjournment filed on 17th Janu- 
ary, 1928. On refusing that applica- 
tion the Court was bound to adopt the 
second course of pronouncing judgment 
atonce. The Court had.no jurisdiction to 
dismiss the suit for want of prosecution. 
It is obvious that adjournment depended 
upon the payment of damages, and not the 
decision of the suit. On failure to pa 

damages the prayer for adjournment failed, 
but the suit remained where it was, and 
the second alternative of r.4 of O. XV 
had to be followed by the trial Oourt. 
Such a pronouncement of judgment will 
amount toa decree appealable to the Dis- 
trict Judge, 

The remand was properly made by the 
lower Appellate Court because the trial 
Oourt had not brought its mind to bear 
on the subject of the decision of the case. 
At the same time the plaintiff is not entitl- 
ed to produce further evidence, He failed 
to produce evidence on the 17th of January, 
1928, without sufficient cause in the opinion 
of thetrial Oourt and failed to take ad- 
vantage of the indulgence of the Oourt 
by paying damages. Unser the circumat- 
ances the position should be restored to 
that which existed on the ,17th of January, 
1928, and the trial Oourt should be direct- 
ed to pronounce judgment on the evidence 

* which: existed on the 17th of January, 
1928. 
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In the result I modify the decree of the 
lower Appellate Court and direct that the 
suit shall be tried on the merits but on the 
basis of the evidence which “existed on the 
17th of January, 1928, and after hearing 
arguments of Counsel Except for this 
modification the appeal is dismiesed. 

Costs here and heretofore shall abide the 
result, but Rs. 20 directed to be paid by 
the plaintiff to the defendants shall not 
be paid because the plaintiff has been deni- 
ed the advantage to be obtained by him by 
sugh payment. 

A. Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Szroonp Orvin APPRAL No. 69 or 1927. 
February 25, 1929. 

Present: —Mr. Justice Sulaiman 
and Mr. Justice Sen. 

BRI RAM LAKSHMAN JANKI 

AND OTHERS—PLAINTIFFB— APPELLANTS 

versus 

RAM GOPAL AND oTRERS—DRFBNDANTS 

— RESPONDENTS. 

Agra Preemption Act (XI of 1922), 3. 5—Wajib-ul- 
arz— Declaration of right to pre-emption, what amounts 
to-—Implied declaration, sufficiency of. 

In order to attract the provisions of s. 5 of the 
Agra Pre-emption Act it is not necessary that the 
custom or fight of pre-emption should be declared 


in express terms, | 
Where the wajibul-arz of a village recited 
ean no 


“tup to the present time there have 
suits of pre-emption in this village, but there iga 
custom of pre-emption in the surrounding villages” 
and gave the details of the order in which co- 
sharers were entitled to preempt: 

Held, that there was an implied declaration in the 
wajib-ul-arzg that there should be a custom of pre- 
emption in the village. 

hyam Lal v. Dwarka Prasad (1), followed. 


Second appeal from a decree of the First 
Subordinate Judge, Oawnpore, dated the 
7th of June, 1926, confirming that of the 
Second Additional Munsif of Oawnpore, 
dated the 22nd of February, 1926. 

Mr. Shiva Prasad Sinha, for the Appel- 


lants. 

Mr. Hem Chandra Mukerji, for the Re- 
gpondents. 

JUDGMENT,-—This is a plaintiffs’ ap- 
peal pier tipi of a suit for pre-emption. 

On the 29th of, June, 1925, Ram Singh, 
deféndant No.3, sold his zemindari shares 
in two villages, namely, Bipauri and Gujaini 
to Ram Gopal dnd Har Mohan defendants 
Nos. 1 and 2 for Re. 300. The plaintiffs 
claiming fo be the co sharers wih tho” 
vendor instituted the present suit for pre- 
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emption on the allegation that the real 
sale consideration was Rs 200, The Courts 
below held that the right of pre-emption 
„existed in village Bipauri but the custom 
ọf pre-emption was not proved with refer- 
ence to village Gujaini. The plaintiffs’ 
claim, therefore, for village Gujaini was 
dismissed. : 

The sole question in this appeal is 
whether there isa record of pre-emption 
with reference to village Gujaini within 
the meaning ofs.5 of the Agra Tenancy 
Act (Act II of 1922). 

The plaintiffs rely on a wajib ul-arz dated 
the 15th of September, 1873, which recites 
as follows:—Up tothe present time there 
have been no suits of pre-emption in this 
village but there is a custom of pre-emption 
in the surrounding villages (magar gird o- 
pesh ka yeh dastur hai etc), The clause gives 
the details of the order in which the co- 
sharers are entitled to preempt and 
enumerates that the right of pre-emption 
belongs firstly to the nearer co-sharer than 
to pattidars, next to ‘thokwalas’ and lastly 
to persons residing in the village. The 
Courts below held on a construction of 
this wajib ul-arz that this did not amount 
to arecord of custom relating to pre- 
emption within the meaning of s.5 of the 
Agra Tenancy Act. 

We are of opinion that the point raised 
in this appeal is concluded by the decision 
in Shyam Lal v. Dwarka Prasad (1). There 
can be no manner of doubt that the inten- 
tion of the co sharers was to have a custom 
or at least a declaration of a right relating 
to pre-emption recorded. In order to at- 
tract the provisions of s. 5 it was not neces- 
sary that this custom or right should be 
declared in express terms. It is true that 
there are no words here expressly declar- 
ing the right às there are in certain 
wajib*ul-araiz where words to this effect 
have been employed:—“yih dastur ham ko 
manzur hai". The wajib-ul-arz lends itself 
to the construction that the co-sharers 
“recorded a custdm or adeclhration, recog- 
nizing, conferring or declaring a right of 
pre-emption....—....... by necessary implica- 
tion", otherwise there could have been no 
object in having the clause relating to 
pre-emption recorded in the wajib-ul arz of 
Mauza Gujaini. We hold, therefore, that the 
plaintiffs’ claim for pre-emption of the 
zemindari share in Mauza Gujaini ought to 
have been decreed. 

It has been found by the Oourts below 

1) $8 Ind. Cas. 816; 25 A. L. J. 409; 49 A. 139; A. 

I. R.1927 AIL AT, $70. 
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| that: Rs, 300 is the real consideration for 
the sale. The plaintiffe, therefore, are entitl- 
ad to a decree for pre-emption of the shares 
in both the villages Bipauri and Gujaini. 
on payment of Re. 300. We, therefore, in, 
substitution of the decrees passed by the 
Oourts below grant the plaintiffs a decree 
for preemption of these two villages on 
payment of Re. 300 within two months of 
this date. If & portion of the sale con- 
sideration has already been deposited, the 
plaintiffs will be entitled to deposit the 
balance within the time indieated above. 
The plaintiffs are entitled to recover their 
costs throughout. If the plaintiffs fail to 
deposit the amount or the balance of the 
amount within the time fixed by us, the 
plaintiffs’ claim will stand dismissed in all 
Courts. 
A Appeal allowed, 


ALLAHABAD HIGH COURT. 
Civin Revision No. 76 or 1929. 
April 25, 1928. 

Present :—Mr. Justice Dalal. 
POKH PAL AND ANOTHERE—DEFBNDANTS— 


APPLIOANTS 
. versus 
LAL MADHO RAM-—PrAiNTIFE—OPPosTL E- 
Panty, : 


Agra Tenancy Act (IIof 1901) ss. 159, 160— 
Coniract Act (IX of 1872), s. 70—Sale by lambardar— 
Transferee's name not recorded—Payment of revenue 
by transferor—Suit for reimbursement Jurisdiction 
of Revenue Court—Right to reimbursement. 

The plaintiff who was a lambardar sold his property 
to the defendant but as his name was not removed 
from the Record of Rights, paid a certain sum of 
money on account of revenus on citation being issued 
to him bythe Revenue Authorities, and sued to 
recover the same from the defendant: 

Held, (1) that the suit could not be maintaihed in 
the Revenue Court as the plaintiff had ceased to be 
a co-sharer ; 

(2) that the payment was not made voluntarily or 
gratuitously and the plaintiff wag entitled to recover 
under s. 70 of the Uontract Act. 

Oivil Revision from an order of the 
Judge of the Court of Small Causes of 
Mainpuri, dated the 18th of December, 
1928. 

Mr. Baleshwari Prasad, for the Appli- 
canta. 

Mr. G, Agarwala, for the Opposite-Party. 


JUDGMENT.—The plaintiff Madho 
Ram while he was recorded as lambardar 
of acertain property paid a certain sum of 
money as revenue on citation being issued 
to him by the Revenue Apthorities, At 
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that time though recorded as lambardar he 
had sold his property to the defendants 
who were really liableto pay the revenue. 
He sued ihe defendants in the Court of 
Small Causes for recovery of the sum. 
The pleas were that such a suit was 
cognizable by a Revenue Court, and, second- 
ly, that payment was a voluntary payment 
and not recoverable under any section of the 
Contract Act. No suit can lie in the 
Revenue Court because Madho Ram is no 
longer lambardar or co-sharer and cannot 
sue either under s. 159 or s. 160 of the 
Tenancy Act of 1901. The payment was 
not gratuitous, and, in my opinion, Madho 
Ram paid lawfully because his name 
continued in the Villaga Record as lambar- 
dar and he was, therefore, bound to make 
the payment to Government. It was the 
fault of the defendants that they did not 
get the plaintiff's name removed from 
the Village Record on obtaining 
transfer of his property from him. In 
Tulsa Kuar v. Jageshar Prasad (1) Banerji 
J., held on similar facts that the payment 
was not made voluntarily of gratuitously 
and that, therefore, the case fell within the 
purview of s. 70ofthe Indian Contract 
Act. A similar view was taken in the case 
of Nath Prasad v. Baij Nath (2) by a Full 
Bench in 1850. The learned Counsel for 
the respondent quoted a ruling of 188], 
Chunia v. Kundun Lal (3). So far as I 
understand the facts of that case, the 
plaintiff was not recorded either as a co- 
sharer or alambardar at the date of the 
payment and wasin no way bound to make 
any payment to Government. 

1 dismiss this application in revision 
with costs. . 

A. Application dismissed. 

D 3 A. LJ. 372; A, W, N. (1906) 114; 28 A, 563. 

2 

6) 


A 66 (F. B). 
A. W. N. (1882) 150. 





ALLAHABAD HIGH COURT. 
Szcenp Civin APPEAL No, 1781 or 1927. 
April 26, 1929. 
Present:—Mr. Justice Mukerji and Mr. 
Justice Niamatullah. 
BAIJNATH-DREFBNDANT—AÀPPBLLANT 
versus ° . 
DHANI RAM-—PLAINTIEFE — RESPONDENT, 
Court-fecs—Deficiency of estt hes in trial Court 
—Discovery of deficiency in spi —Appellate Court's 
power to realise deficiency— Power to Mn to hear 
rty in centempt— Practice — Partwes ing to be 
Vier ud decision’ of Court on lecal inspection— 
ppeal. 
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Where it is found in ey that the Court-fee 
paid by the plaintiff-respondent in the Oourt of first 
instance was deficient and the respondent, when 
called upon to make up the deficiency, fails to do 
80, the urt of Appeal can realise the deficiency of 
Court-fee by such lawful means as might be open 
to it and one of the ways by which such payment 
can be enforced is not to hear the Counsel for the 
respondent who is in contempt, till the deficiency is 
aid. 

s Mohan Lal v. Nand Kishore (1), explained. 

Where the parties to a suit agree to accept the 
decision of the Judge on local inspection and do- 
cumentary evidence, they, in effect, constitute the 
Judge an arbitrator and the decision of the Judge 
cannot be appealed against. 


Second appeal from a decree of the 
District Judge, Agra, dated the 25th of 
May, 1927. 

Messrs. B. Malik and Baleshwari Prasad, 
for the Appellant. 

Mr. S. C. Das, for the Respondent. 


JUDGMENT.—This is a second appeal 
by one who was the defendant in the suit. 
The parties to the suit, atone stage of it, 
agreed that the learned  Munsif before 
whom the suit was, should decide the 
case, after hearing certain documentary 
evidence and making an inspection of the 
locality. They agreed that they would 
accep: the decision of the learned Munsif, 
On the case being decided by the Munsif 
an appeal was filed by the defendant 
before the learned District Judge. The 
District Judge held that the parties had 
* constituted the Munsif an arbitrator and 
no appeal lay from what was virtually 
an order Inthis view, the learned Judge 
dismissed the appeal. In this second 
appeal, the view of the learned District 
Judge has been contested. 

We areof opinion thatthe view of the 
learned District Judge is correct and we 
dismiss this appeal, 

On the question of costs, we are of 
opinion, that the respondent should not 
have any. We have refused to hear the 
learned Counsel for the respondent. The 
reason was this. It was reported that 
there was a deficiency in the  Oourt-fee 
paid by the plaintiffi-respondent in the 
Court of first instance. The respondent was 
called upon to make good the deficiency, 
but he kas not done it. The learned 
Ceunsel for thé respondent has urged that 
the only consequence of the non-payment 
of the Court-fee by his client Should be 
that this Court will refuse to “issue the 
decree" fn his févour till he makes goed 
the deficiency. The learned Counsel relieg 
en the Full Bench case of Mohan Lal v, 
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Nand Kishore (1). In that case, the quéstion 
was whether the respondent, who had failed 
to make good the deficiency should have 
* hia appeal before the lower Appellate Court 
* (which had succeeded) dismissed or whether 
there was some other remedy to compel 
him to make good the deficiency. All 
that the learned Judges held was that 
the procedure of dismissing the respond- 
eni's appeal before the lower Appellate 
Court was not a right procedure, and 
that the proper thing to do would be to 
"Stay issuing the decreein favour of the 
respondent, if such should be passed, 
until such time as the additional Oourt- 
fee due by him may be paid.” As we 
read the judgment, the learned Judges 
never indicated that this was ths only 
way of bringing pressure on the respond- 
ent to make good the deficiency. The Court 
Fees Act does not provideany means by 
which the deficiency in Court-fee can be 
realised. The Oourts have always taken it 
upon themselves to realise it by such law- 
ful means as might be open to them. 
One of us, and the learned Ohief Justice, 
sitting together, have, more than once held 
that one of the ways that was opento the 
Court of enforcing payment would be not 
to hear the Counsel for the respondent, who 
wasin contempt. We followed this pro- 
cedure and refused to hear the respond- 
ent's Counsel in second appeal. 
In the result, the appeal 
but without costs. 


is dismissed 


A. Appeal dismissed. 
(1) 38 A, 270; A. W. N. (1905) 280; 2 A. L, J. 839, 


ALLAHABAD HIGH COURT. 
Orviu Raviston No. 271 or 1927. 
April 24, 1929. 

Present: —Mr*J ustice Mdkerji and Mr. 
Justice Young. 
HOSHIAR SINGH—P .ainTiprF— 
APPLICANT 
versus 
UDAI RAM SINGH AND orHBR8— 
DEgrsNDANTS—OPPOoSITE-PARTIBS. 


Partnership—Power of partner to bind co-partner in 
dealings with another partner—Contract Act (IX of 
1872), ss. £49, 251, 268. 

One of several partners cannot bind another 
artner where he is not dealing witha third party 
ut with one of the partners themselves. 

Where two ofthe members of a firm consisting of 

five partners exeeujede a promissory note in favour 
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of 8ne ofthe remaining partners agreeing to pay 
him a certain sum of money as being the amount 
dyeto the payee on taking partnership accounts: 
Held, that the promissory note was not binding on 
the two partners who were not parties to it. 
Civil Revision from an order of the Judge, 


Small Oause Court, Meerut, dated the 29th, 


of July, 1927. 
Mr. H.C. Mukerji, for the Applicant. 
Dr. N. C. Vaish, for the Opposite Parties. 


JUDGMENT.—Thisis an application 
to revise a judgment passed by a Judge, 
Small Oause Oourt. The facts are briefly 
these: The plaintiff was one of several 
partners ina firm. Two of the members of 
the firm executed a promissory note in 
plaintiff's favour agreeing to pay him a 
certain sum of money as being the amount 
dueto the plaintiff on taking partnership 
accounts. The plaintiff sued not only the 
executants of the promissory note but the 
other partners. The question before the 
Court below was whether the promissory 
note given by two of the five partners bound 
the other two defendant-partners., 

The Court below has answered the ques- 
tion in the negativeand we are of opinion 
that the Court below was right. 

The learned Counsel for the plaintiff- 
applicant has taken his stand on ss. 249, 251 
and 263 of the Contract Act. They do not 
lay down that one ofthe partners, as bet- 
ween themselves, can bind another part- 
ner where the dealing is not with a third 
party, The authority which a partner holds 
on behalf of other partners to deal with 
third persons is the subject-matter of the 
legislation in those sections, Illustrations 
given to s. 251 made this clear. 

The application has no merits and is 
dismissed with costs. 

A. Application dismissed. 


ALLAHABAD HIGH COURT. 
First Orvis APPBAL No. 412 or 1925. 
f April 30, 1929. 
Present :—Mr, Justice Mukerji and 
Mr. Justice Niamatullah. 
RAMESHWAR SINGH AND OTHERS— 
DEFENDANTS—AÀPPELLANTS. 
versus 
Tag KANYAKUBJA BANK or INDIA, 
Lr», CAWNPORE- PLAINTIFF AND 
RAM LAL AND oTHERS—DREFRSDANTS— 
RESPONDENTS. 
Prastice—A ppeal—Printing of records—Appellant's 
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duty to print all necessary documents—Allahabad High 
Court Rules, Chap. IX, r. 25, * 

Where a decree has gone against a party and 
where that party wants to satisfy an Appellate Court 
that the decree should not have gone in the way it 
has gone, it is the duty of that party, namely, the 
appellant, to lay before the Court the evidence on 
which the decree has been based. And the 
appellant is bound to print all those documents 
which have to be laid before the Court for his suc- 
cess. 

Laig Singh v. Jagdish Singh (1), followed. 

First appeal from a decree of the Second 
Additional Subordinate Judge, Oawnpore, 
dated the 20th of May, 1925. 

Dr. K. N. Katju (for Mr. M. L. 
Chaturvedi), for the Appellants. A 

Mr. U. S. Bajpai (for whom Mr. G. S. 
Paithak), for the Respondents. 

JUDGMENT. —This appealand Appeal 
No, 263 of 1926 arise out of two different suits 
which were tried together, for the sake of 
convenience, the parties to the two suits 
being practically the same. 

The suits related to money said to have 
been recoverable by the Kanyakubja: 
Bank of India, Ltd., now gone into liqui- 
dation and represented by the Official 
Liquidator, Mr. Murli Manoher Dikshit. 
To these suits were made parties not only 
the principal debtor, Ram Saran Singh, 
but also his son, his brother and his nep- 
hews. The claim was based on the ground 
that Ram Saran Singh obtained the money 
to carry on the business of a certain firm 
in which the whole family were interest- 
ed. The suits substantially succeeded, and 
the son and the relations of Ram Saran 
Singh have appealed, 


The appellants have not printed any 
evidence worth the name. The result is 
that the learned Counsel for the appel- 
lants is not in a position to lay the evi- 
dence before us on the basis of which the 
learned Judge decreed the suit in part. 
We were told that the appellants were 
not bound, under therules of the Court, 
to print any evidence on which the re- 
spondent might rely. Rule 25 of Ohap. IX 
of the Rules of the Oourt was referred to. 
That rule simply says that parties are 
to apply for printing of their evidence, 
Where a decree has gone against 
a party and where that party wants 
to satisfy an Appellate Court that 
the decree should not have, gone in 
the way it has gone, it» is the duty 
of that party, namely, the appellant, to lay 
before the Oourt all the ,evidence on 
which the decree has been based. In 
IN view the appellant is boundeto print 
all those’ documents which have to be 
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laid before the Court for his success. This 
view was pronounced bya Bench of this 
Court in Laig Singh v. Jagdish Singh (1) 
so early as the 15th June, 1926. Itis a 
published decision, and we entirely agree 
with what has been said in that case. 

Asa matter of indulgence, we were pre- 
pared to allow the learned Counsel for the 
appellants to argue on the manuscript 
record; but the learned Counsel is handi- 
capped by the fact that he does not possess 
any copies of the depositions or documents. 
We could not allow him to use the record 
with nothing before us, Our proposal was 
that the record should be before us and 
the learned Counsel should argue from such 
copies of the record as might be in his 
possession. Even this indulgence—for this 
. was nothing but an indulgence—was of 
no use to the appellants for the reason 
already stated. 

A request was made that time should 
be given to the appellants to type and get 
translated portions of the record. This 
means that an appeal, which has already 
been pending for nearly four years, should 
be further delayed. To this proposal we 
could not agree, 

The result is that the appeal fails for 
what may be described as want of prosecu- 
tion, and is hereby dismissed with costs. 

A. Appeal dismissed, 

* (1) 88 Ind. Cas. 682; 24 A. L. J. 918; 48 A, 815; A. 
L R. 1927 All. 62, 


ALLAHABAD HIGH COURT, 
Cryin Reviston No. 160 or 1928, 
April 26, 1929, 

Present: —Mr. Justice Mukerji and 
Mr. Justice Niamatullah. 
GIRWAR SINGH—Dsranpant— 
APPLICANT 


versus 
Shah RAM COHANDER-—PLAINTIF? 
; aD f 

Agra Tenancy Act (III of 1926), es. 248 (8), 258 
26)—Suit below Rs. Pru EM District ab 
Appeal from order of remand, 
sion, whether lies. 

In a suit fora certain sum of money, below Rs. 200, 
by way of profits, an Assistant Oollector, First Olass, 
gave &deoreefor Rs, 33and odd. The plaintiff ap- 
pealed to the* District Judge who remanded the 
casee The plaintiff Preferred a second appeal: 

Held, (1) thatno second appeal lay inasmuch as a 
second appeal is forbidden from an order ef remand 
by s. 248 (3) of the “Agra Tenancy Act; 

(2) that the order of remand was not open to 
revision by #he High Oéurt in view of the provisions 
of as. 253 and 264 of the said Act, 


competency of—Hevi- 
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‘the valuation of the suit exceeds Rs. 
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Civil Revision from an order of the Dis- 
trict Judge, Mainpuri, dated the 2nd. of 
March, 1928. . 

Mr. Baleshwari Prasad, for the Applicant. 

Dr. M. L, Agarwala, for the Opposite- 


arty. 

JUDGMENT.—This is a defendant's 
application in revision purporting to have 
been made unders. 115 of the Civil Pro- 
cedure Code and arises under the follow- 
ing circumstances:— 

The plaintiff, whe is the respondent in 
this Court, brought a suit against the ap- 
plicant for recovery of a certain amount of 
money, which was below Rs. 200, by way of 
profits, the applicant being the lambardar 
ofa village, The Assistant Collector, First 
Class, gave a decree for tbe small sum of 
Rs, 33 and odd. The plaintiff-respondent 
filed an appeal before the learned District 
Judge, and that officer purported to set aside 
the order under appeal and remand the suit 
with the direction that accounts should be 
made up under certain directions given in 
the District Judge's judgment. 

The applicant then filed a second appeal; 
but in the course of the hearing of the ap- 
peal he took up the position that his peti- 
tion of appeal might be treated as an ap- 
plication in revision. 

A preliminary objection is taken that 
this Court has no revisional power over this 
case. : 

We have heard the learned Counsel for 
the parties. The situation seems to be this. 
The suit was filed after the new Tenancy 
Act of 1926 came into force. Under s. 242, 
of this new Act an appeal has been allowed 
in a suit for profits from a decree of the 
Assistant Collector, First Class, only where 
200. 
It is clear, therefore, that no appeal lay in 
this particular caseto the District Judge 
and this is the complaint of the defendant- 
appelfant. The first question then is whe- 
thera second appeal lies. The reply of 
the respondents is that a second appeal is 
forbidden, from an order of remand, by 
s. 248 (3) of the Tenancy Acf of 1926. This 
objection seems to be sound, and we hold 
that no second appeal lies. 

As for revision, the jurisdiction of the 
High Oourt, as conferred by s. 115 
of the  Oivil ‘Procedure Oode, has 
been taken away by s. 264 of. the Tenancy 
Act. The revisional power that has been 
cónferred on the High Oourt by the 
Tenancy Act isthe power to be found in 
8.253 of the Act itself. This section give 
jurisdiction to the High Oourt in case 
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decidedby a Revenue Court, where an ap- 
peal lies to the District Judge. We have 
- already stated that no appeal lay, in this 
case, to the District Judge. The result is 
thatthe order of the District Judge is not 
open to revision by this Court. , 
This application fails, and is hereby dis- 
missed with costs, 
A. Application dismissed. 


ALLAHABAD HIGH COURT. 
Orvir Revision No. 309 or 1928. 
April 26, 1929. 
Present:—Mr. Justice Mukerji and 
Mr. Justice Naimatullah. 
FAQIR CHAND—DZFBNDANT 

- —APPLIOANT 
versus 
Lala HARKISHUN DAS— PLAINTIFF 
—-OpposiTs- Parry. 


Civil Procedure Code (Act V of 1908), 8. 115—'Case’, 
meaning of —Order restoring suit dismissed for default 
Revisit 


An order restoring to the file a suit which has 
been dismissed for default of appearance is open to 
revision under s. 115, Oivil Procedure Code. 

Budhoo Lal v. Mewa Ram (b, distinguished, 

Ram Sarup v4Gaya Prasad (2), applied. 

Civil Revision from an order of the 
Munsif of Bareilly, dated the 2nd of June, 
1928. 

Messrs. U. S. Bajpai, Hazari Lal Kapoor 
and G. S. Pathak, for the Applicant. 

Dr. M. L. Agarwala, for the Opposite- 
Party. 

JUDGMENT.—The respondent 
brought a suit, in the Court of the 
Munsif of Bareilly, against the applicant 
in which 17th January, 1928, was fixed 
for fixing of issues. On that date the 
case was called, the plaintiff was found 
absent and the suit was dismissed 
for default. The same day, the plaintiff 
appeared with” an application for restora- 
tion; but it appears that the application 
was actually filed the next day. The 
learned Munsifafter issuing notice to the 
other side, restored the suit, The defend- 
ant hascome up in revision, asking that 
this order restoring the suit should be 
set aside, 

A preliminary objection has been taken 
by the learned Oounsel for the respondent 
that no revision lies. He relies on the 
Full Bench case Budhoo Lal v. Mewa 


TAMIZAN 0. NANHBY LAL. 


. the learned Munsif 
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Ram (1). In that case what was to be 
decided was “where a subordinate Court 
had merely decided the question of juris- 
diction, whether an application in revi- 
sion lay in the High Court or not.” Three 
learned Judges as against two held that 
no application in revision lay. It was 
laid down that the decision of one of the 
issues which did not dispose of the whole 
case was not a “case decided”, within the 
meaning ofs. 115 of the Oivil Procedure 
Oode, In a recent case which came up in 
revision before this Oourt, the question 
was whether the setting aside of a dacree, 
which had been passed ex parte by the 
Appellate Court, constituted a case fit for 
revision by this Court. Three learned 
Judges held that it was a ‘case’ within the 
meaning of 8,115. We are of opinion that 
the circumstances before us fall within the 
purview of the later ruling, viz, Ram 
Sarup v. Gaya Prasad (2). We hold that 
we have Jurisdiction to revise the order 
of the 2nd June 1928. 

Coming to the merits, we find that while 
thought that the 
plaintiff's conduct was negligent, he did 
not hold that there was no sufficient 
cause for the plaintiff's non-appearance 
when the suit was called for hearing within 
the meaning of O.IX, r. 9 of the Code of 
Civil Procedure, The fact that the plaintiff 
appeared the same day and gave an 
explanation which satisfied the learned 
Munsif was euffiicient ground for res- 
toration of the suit. There is nothing te 
revise, and we dismiss the application with 
costs. 

A. Application dismissed. 
S Ind. Oas. 15; 43 A. 564; 19 A. L. J. 558 


(F. B.). 
2) 90 Ind. Oas. 180; 34 A.L.J.56; A. I R. 1098 
610; L. R. 6 A. 601 Civ.; 48 A. 175. 





ALLAHABAD HIGH COURT. 
Szoonp Civin APPEAL No, 818 or 1927, 
January 23, 1929. 
Present:—Mr. Justice Dalal, 
Musammat TAMIZAN —PrLAINTIFF— 
AÁPPBLLANT 


versus 
NANHEY LAL anp oTaaes—Darenpantg 
— RESPOND WNTS. . 

Civil Procedure Code (Act V of 1008), 0. XLI, n, 
$5—Appellate Court—Power to pass decree in favour 
of respondent. 

An A Court has power under 0. XLI, n, 
83, Civil Procedure Code, to grant Teliefeto a responds 
ent whotcould have, but has not, appealed, 


RV 


112 TAMIZAN V, 


Second appeal from a decree of the 
District Judge, Badsun, dated the 29th of 
January, 1927. 

Mr. Baleshwari Prasad, for, the Appel- 
lant. 

Mr. K.N. Laghate, for the Respondents. 

JUDGMENT.—The name of respon- 
dent No. 9 shall be removed from the 
record. 

Reference should be made to the order paas- 
ed by another learned Judge on 27th June, 
1927, when admitting the appeal. The plaint- 
iff who was the heirof one Ohannu Khan 
was entitled to seven siham property on his 
death and her brother Farid Khan only 
tofourteen. Mutation was made accord- 
ingly on the death of Ohannu Khan, but 
in 1319 Fasl, that is in 1912, an alteration 
was specifically made inthe khewat and the 
name of Musammat Tamizan was recorded 
againstjone siham and of Farid Khan against 
twenty. When Farid Khan died the dis- 
tribution of his property was made on the 
basis of his owning twenty sihams plus two 
sihams inherited from his mother. His. 
daughter inherited a correspondingly 
large share, and Munnu Lal defendant is 
purchaser of the share of the daughter. 
There has also been an auction gale of the 
assets of F'arid Khan in the hands of his 
two sisters. Thatsale also took place on 
the basis of Farid Khan owning 22 sihams 
property. After all these transfers Musam- 
mat Tamizan came to Court to obtain pos- 
session of her proper share of the property, 
eight sthams, from the purchaser of Musam- 
mat Taufiqan and from the successor-in- 
interest of her sister Musammat Rahiman 
Bibi. She has sought no relief against the 
decree-holder Munnu Lal. The lower Ap- 
pellate Court held that the entry in 1319 
Fasli was not wrong, that it was correct, 
and that it was made according to an un- 
derstanding between brother and sister. 
The learned Judge of the lower Appellate 
Court has pointed out that Musammat 
Tamizan paid revenue according to her 
share as recorded in the khewat and not 
in excess, that there were several mutations 
when she did not object. He also pointed 
out that Musammat Tamizan received no 
profits and that her explanation that she 
held sir land wasnot true. There is thus 
a definite finding of fact that in 1912 the 
recoyd was correcély prepared and by some 
arrangement by which Musammat Tamizan 
was bound she was recorded as co-sharer 
of one stham only. The learned Judge of 
this Court bas added another reason that, 


‘if Farid Khen was cheating his” sister 
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Tamizan out of seven sihams of her .eighf 
sthams, there is no explanation why he 
should have been cheating her when he ° 
did not cheat her sister Rahiman Bibi who 
was recorded for her full eight sihams. It 
isobvious tome that Musammat Tamizan 
has taken steps against strangers when the 
property passed outofthe family. A por- 
tion of theshare in possession of the family 
had also to be included in the suit not to 
expose her real desire of depriving strang- 
ers of family property which they had 
rightly acquired. I hold that since 1319 
Fasli, that is 1912, Musammat Tamizan has 
been entitled to only one siham property 
of her father, and not seven sihams, On 
this finding her entire suit was to be dis- 
missed. 

It was argued that the lower Appellate 
Oourt was not entitled to give relief to the 
defendants who had not appealed. I am 
of opinion that the provisions of O, XLI, 
T, 33 of the Civil Procedure Oode will apply, 
and the Oourt was entitled to grant relief 
to a defendant who had not appealed. The 


-case of Mohsham Ali Khan v. Muloo (1) 


may be quoted in support. On behalf of 
the appellant reference was made to the 
Fall Bench ruling in the case of Rangam 
Lal v. Jhandu (2). The facts of that case 
were not analogous to the facts of the pre- 
Bent ease. There as between the appellant 
and the respondent the respondent had 
submitted to a certain decree passed in 
favour of the appellant. In the present 
case there was no submission by any res- 
pondent to a decree passed in favour of the 
appellant in the lower Appellate Court. 
The case was of a respondent who could 
have appealed but has not appealed, and 
in such a case the lower Appellate Court 
was entitled to exercise in favour of any 
of the respondents the power granted to 
him although such respondents had not 
filed an appeal. 

J dismiss the appeal with costs. 

A. Appeal dismissed. 

(1) 94 Ind Oas, 347; 48 A. 551; 24 A. L. J. 586; A. L 
R. 1927 All. 37, : ore 

(2) 11 Ind. Oas. 640; 34 A. 32; 8 A. L. J. 1111. 
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MADRAS HIGH COURT. 
OrviL APPHAL No. 307 oF 1926. 
April 18, 1928. 
Present:—Justice Sir O. V. Kumara- , 
swami Sastriar, KT., and Mr. Justice, 


Reilly. 
PAIDIMARRI MAHALAKSHMAMMA — 
PLAINTIEF—A PPRLLANT 


versus 
OHATURVEDULA SURYANARAYANA 
AND OTHERS—DprenpaNTS—RHSPONDENTS. 

Evidence Act (I of 1878), s. 92—Registration Act 
(XVI of 1908), s. 49—Deed of partition registered— 
Subsequent document evidencing reunion between some 
parties, whether requires to be in writing registered— 
Oral evidence of reunton, admissibility of—Adverse 
possession—De facto guardian of minor, possession 
0 


In order to vary the terms of a contract reduced 
to writing under s. 92 of the Evidence Act, there 
must be another instrument in writing and if that 
Instrument affects immoveable property it has to be 
seared: [p. 116, col. 2. 

the absence, however, of facts attracting the 
Proy isiné of the Registration Act, parties can prove 

y oral evidence of conduct, both a joint status and 
reunion. [ibid.] 

Where subsequent to the execution of a deed of 
partition between four members of & family, which 
gave each an absolute and individual right 
in one share,a document was created between two 
of the parties thereto by which a reunion was pur- 
ported to have been effected : 

Held, that the document of reunion was inadmissible 
in evidence without registration. libid.] 

An actual legal Tdian or one who takes upon 
himself the guardianship of a minor cannot be heard 
tosay that his possession must be taken to be ad- 
verse tothe minor. [p. 117, col, 2 | 

Vasudeo Atmaram Joshi v. Eknath Balkrishna 
Thite (1), followed. 

Kahdindi Seetaramaraju v. Vegesana Subbaraju 
(3), distinguished. 

Per Reilly, J.—A.division in status can be proved 
by an unregistered document without yiolatiig 
B. 49 of the Registration Act; but an unregistere 
document cannot be used to prove either a reunion of 
the property or a reunion of status which neces- 
sarily involves the reunion of the property, where 
by the terms of a prior registered partition deed 
the family property has been divided ine pects 
plota and distributed among the members. [p. 121, col. 


Appeal against a decree of the Court 
of the Subordinate Judge, Guntur, in O. 
S. No. 48 of 1924. 

Messrs T. R. Ramachandra Aiyar, S. 
Srinivasa Aiyar and V. Pattabhirama 
Sastri, for the Appellant. 

Messre. Ch. Raghava Rao and B. T. M. 
Raghavacharyulu, for - the Respondente. 


JUDGMENT. : 
Kumaraswami Sastriar, J.—This 
appeal arises out of a suit filed by the 
plaintiff who is the daughter of one Rama 
Soniayajulu for possession of the proverties 
mentioned in the plaint and for an account 
from defendants Nos. .l and 9 for the 
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management of suit properties on plaintiff's 
behalf and for a decree for payment of 
such sum as may, on the taking of the ac- 
count, be found due tothe plaintiff. The case 
of the plaintiff is that her father Rama 
Somayajulu and the Ist defendant's father 
Narasimha Somayajulu were brothers, that 
they became divided by a registered deed 
of partition in 1902, that since then the 
property which fell to the share of Rania 
Somayajulu were in Rama Somayajuli’s 
possession and on his death were taken 
possession of and managed by the Ist de- 
fendant on behalf of the plaintiff and her 
mother and that the plaintiff is entitled to 
the property. She also states that the dė- 
fendant refused to hand over, though de- 
manded, the properties said to have fallen 
to the share of Rama Somayajulu in parti- 
tion (items Nos. 1 to 5) and properties pur- 
chased subsequent to the partition in the 
name of Appayy& Rama Somayajulu's 
father-in-law, which are items Nos. 7 to 10. 
As regards items Nos. 7 to 10 the case of 
the plaintiff was that Appayya transferred 
the properties to her father and that she 
is entitled to the property. í 

The case of the contesting defendant ia 
that although there was a deed of partition 
in 1902, such deed was never intended to 
be acted upon so far as the brothers were 
concerned but the object was to separate 
Pattabiramayya and Gopalakrishnayya, 
cousins of Rama Somayajulu and Narasimha 
Somayajulu, and when that was done Naras 
simha Somayajulu and Rama Somayajulu 
remained joint and undivided. The inten- 
tion of Rama Somayajulu and Narasimlia 
Somayajulu was not to divide the pro- 
perties and become separate tnter se. 
Even ifthe document could be construéd 
to indicate that intention there must be 
deemed to have been reunion as they never 
divided their properties as contemplated 
in the document and continued to be mem- 
bers of an undivided family. There were 
joint leases and joint dealings and after 
the death of Rama Somayajulu his widow 
and his daughter lived with Narasimha 
Somayajulu and were maintained and sup- 

orted by him, and Narasimha Somayajulu 
hore the marriage expenses of the plaintiff. 
It is also urged that the claim is barred by 
limitation as plaintiff attained majority 
more than three years before the filing of 
the suit? . : 

The Subordinate Judge was of opinion 
hat Narasimha Somayajulu amd Rama 
Somayajulu were members of a joint 
family, According to his view there was 
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no partition inter se between Rama Somaya- 
julu and Narasimha Somayajulu. He also 
believes that subsequent to the partition 
there was reunion. Exhibit XV the memo- 
randum of reunion alleged on the side of 
the defendant to have been executed by 
Rama Somayajulu and Narasimha Somaya- 
julu and said to be a forgery by the plaint- 
iff is accepted by the Subordinate Judge 
as genuine. He also deals with the con- 
duct of the parties as evidenced by corres- 
pondence and other documents and comes 
to the conclusion that the brothers were 
undivided. As regards items Nos. 7 to 10, 
he gives & decree forthe plaintiff on the 
ground that they were the self-acquisitions 
of Rama Somayajulu and not the joint 
properties of thetwo brothers. The plaint- 
iff appeals against the decree of the Subordi- 
nate Judge for possession of items Nos. 1 to 
6 and the lst defendant files a memorandum 
of objections as regards items Nos. 7 to 10. 
The main question in this appeal is whe- 
ther Narasimha Somayajulu and Rama 
Somayajulutontinued after the death of 
Rama Somayajulu to be members of an 
undivided family and whether items Nos. 7 
to 10 are the self-acquisitions of Rama 
Somayajulu, The facts shortly are these. 
There were three brothers, Rama Jogi, 
Suryanarayana, and Adinarayana. Rama 
Jogi had two sons, Pattabhiramayya who 
is examined in this case as P. W. No.1, 
and Gopalakrishnayya who died about 1902 
.-leaving a son Sivaramakrishneyya, who 
ig examined as plaintiffs 4th witness. 
Suryanarayana died leaving a widow Kan- 
tamma and two sons Rama Somayajulu and 
Narasimha Somayajulu. The 9th defendant 
is the widow of Narasimha Somayajulu. 
-The lst defendant is the son of Narasimha 
Somayajulu. Narasimha Somayajulu died 
about 8 or 9 years before the date of the 
suit and Rama Somayajulu died in 1804 
leaving his widow who is the mother of the 
laintiff. The widow died in 1910, Maha- 
akshmamma was an infant when Rama 
Somayajulu died and the date of her birth 
is not seriously disputed. It is given as 
April, 1908. It is not disputed that there 
were disputes inthe family between Rama 
Jogi’s branch and Suryanarayana’s branch 
and there was an award by the mediators, 
Ex. XXV “which is dated 25th February, 
1899. This is an award which purports to 
have been made by two arbitrators and it seta 
.out-the relationship of the parties. It 
states that they give them a kararnama 
on 6th December, 1896, reciting’ thereit 
fhat all the ancestral properties consisting 
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of moveables and immoveables and spécified 
in the schedules thereto attached which. 
were divided a long time ago but were held 

joint till then should be partitioned and 
given into four shares. The award divides 
the property into four shares and specifies the 
share that each of the parties should take. 
Pattabhiramayya evidently was not satis- 
fied with this award and he was raising 
objections on thescore that the partition 
was not equal. In settlement of all dis- 
putes there was a partition deed executed 
among the four parties Ex. A in the suit 
on 6th July, 1902, This deed of partition, 
so faras its terms are concerned, purports 
undoubtedly to be a partition of the pro- 
perty into four shares each of the shares 
taking a definite specified portion of the 
properties. Plans were attached to this 
deed which also show the specified portions 
which fell under the document to the 
share of each. The document closes as fol- 
lows :—‘ As we have settled that each sharer 
should himself take the palmyra trees stand- 
ing in his share, we shall cut within one year 
the babul trees standing on the inam landelof 
Noothakki village and take them in equal 
shares. We four shall take the fruit and 
branches in equal shares without allowing 
them to be trampled upon by the field 


cattle. Narasimha Somayajulu should cut, 
within one year, the revi tree standing on 
Pattabhiramayya's land. ach sharer 


among us shall enjoy his respective share 
hereditarily with absolute right. In so 
enjoying, no one of us or his heirs shall at 
any time raise any sort of disputes against 
the other, Each of us shall not dispute 
the other saying that there is excess or 
deficit in his share or that there is still 
some property yet to be divided. This 
deed of partition is executed with the 
consent of all df us." 

This deed is signed by four per- 
Bons, If this document had stood 
alone there can be little doubt that it 
effects a complete severance of interest 
not only between Pattabhiramayya and 
Gopalakrishnayya but among all the four 
executants, namely, Pattabhiramayya Go- 
palakrishnayya, Narasimha Somayajulu and. 
Rama Somayajulu. The main argument 
for the defendants is that at the time of 
Ex. A there was no dispute between Nara- 
simha Somayajulu and Rama Somayajulu 
inter se and that Hx. XXV although it pur- 
ports to be a division of four shares, really 
if the latter portion of the document is con- 
sidered, namely, the portion referring to 
Narasimha Somayajulu and Rama Somaya- 

perme et : 
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julu as one party and Pattabhiramayya and 
Gopalakrishnayya as the other and separate 
parties for the purpose of adjustment to- 
wards the value of some trees, it does not 
show any partition inter se, ‘There is some 
force in this argument because the sdhe- 
dules as regards particulars do really treat 
Rama Somayajuluand Narasimha Somaya- 
julu as members of one family in the ad- 
justment of account. But Ex: A which was 
executed two years afterwards does not keep 
up this method of adjustment, but as I have 
said before treats them as separately en- 
titled, There is, however, evidence to 
show that between the dates of Hxs, XXV 
and A, Narasimha Somayajulu and Rama 
Somayajulu continued to be members of 
one family and did not divide inter se. 
No doubt correspondence and lease deeds 
have been put in; but I do not think they 
are of much value in the face of a specific 
statement in Ex. A as to the partition. 
What we have to see is, what was the con- 
duct of the parties after the date of Ex. A? 
As regards the question of division between 
Narasimha Somayajulu and Rama Səmaya- 
julu, Ex, XV an unregistered memorandum 
is put ia by the defendant to show that 
there was really no partition between the two 
brothers. The genuineness of Ex. XV is 
not admitted by the plaintiff. An objec- 
tion is taken that even ifitis genuine, it 
requires fegistration. Hxhibit XV runs 
as follows:—" Samsahrusti jabita, (common 
list) dated 6th July, 1902, jointly executed 
by (1) Chathurvedula Narasimha Somaya- 
julu and (2) Rama Somayajulu, sons of 
Suryanarayana Garu, Brahmins, inamdars, 
etz., residing in the village of Noothakki 
of Guntur Taluk, 

“When for effecting 8 partition of our an- 
cestral lands between ourselves and our 
senior paternal unoele's sons, Pattabhi- 
ramayya aad Gopalakrishnayya, the said 
lands were divided into two sections, 
the said Pattabhiramayya Garu hav- 
ing stated that such allotment could 
not be made-and equatly adjusted, and 
tha; he was entitled to get a fourth 
share in the whole ani that, therefore, 
the division shoull bs made into four 
shares, so that each might get one share, 
and having further suggested that if we 
were to Goatinue joint, we could again 
subsequently combine (the shares) and 
having thus created a complication, .we 
consented and settled the matters and 
entered into a partition deed with them 
that day. As the lands 
ellen to our half share under the said 
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partition deed though not given any 
marks, have been shown in the plan as 
having come to usin two lots, as we two 
have not ‘become divided as between 
ourselves we have entered into a samshrustt 
as detailed herein below. So we shall as 
usualbe exchanging pattas and muchilika 
in respect of our half share, to one num- 
ber. Though we own other properties, 
moveable, immoveable, etc., yet as we have 
not yet entertained any intention to partition 
samshrusti is (here by) effected”. It then 
gives the schedule of the properties refer- 
red to in the partition deed. It give& the 
house, inama, the lands which according to 
the partition deed fell to the share of these 
two brothers. This document is dated 
6th July, 1902, the same date as Ex. A, 
The evidence on this part of the case 
is that the document was executed 
on the same day and that there was no 
talk of registration then. This is what D.W. 
No». 2 Suri Suryanarayana Bastri de- 
poses “Ex, XV was shown to me at § 
P. M. in the night forthe fst time. By 
that tima its execution was completed. 
They did not ask me to attest it and 
I did not attest it. I cannot say why in the 
partition deed no recital was made that 
Rama Somayajulu and his brother agreed 
to continue as before joint and undivided. 
I cannot say why Ex. XV was not re- 
gistered. There was no talk that it should 
ba registered. Idid not advise them to 
got it registered. I searched the papers of 
Narasimha Somayajulu and found Ex. xv 
among his records. I made no list of 
the papers found by me. Ram Soma- 
yajulu was employed in the Registration 
Department." He says that his brother 
wrote Ex. XV. Healso says that he can- 
not read or write English but he could, how- 
ever, identify Rama Somayajulu's signatura 
in English. Itis difficult to see how hia 
evidence can be taken as proving Rama 
Somayajulu's signature. He says that he 
was not present when Ex. XV was ex- 
ecuted. Exhibit XV is written ona plain 
paper andit had not been produced or 
referred toin any matter or proceedings 
until it was filed in Court in this suit. I 
do not think that Ex. XV can be said 
t) have boen proved, There is no ex- 
planation as to way it req uised a separate 
document on the same” day when -they 
could have expressed it in the deed of 
partition, if Narasimha Somayajalu and 
Rama Somayajula wanted to continue 
Again ‘there is®no reason 


why the parties did not get Er, XY 
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registered along with Ex, A. It is 
sufficient that in the muchilikas and rental 
agreement executed subsequently though 
*reference was made tothe partition deed 
yet there was no reference made to this 
important document ofreunion, which the 
parties would have done ifthey thought 
it necessary to counteract the effect of the 
partition deed. It appears that there were 
some proceedings on the death of Rama 
Somayajuluto have the lands registered 
in the name of his widow; then, Narasimha 
Somayajulu objected. He got from the 
widow astatement that her husband was 
a member of an undivided family and sent 
it on but nowhere in his petition or cor- 
respondence there is reference to this 
deed of reunion, which if it was genuine, 
would have been a material document 
supporting Narasimha Somayajulu’s al- 
legation thatthe brothers were joint. To 
support Ex. XV, two post cards Exs. XI 

) and XI (h) have been put in. In both 
these post cardsthere is a line written at 
the top beginning from the left hand corner 
and going onto the right hand corner 
about this document Ex. XV, But I 
have little doubt on an examination of 
these two postcards that the lines were 
later interpolations. There is nothing in 
the main body of the post cards which 
suggests even remotely any reference to 
Ex. XV or the partition deed. In one 
post card in the added lines mention is 
made of the partition deed and some docu- 
mentsandin the other the words ‘I have 
got the documents’ appear. Even assum- 

g that in the earlier letterthe reference 
was an after-thought and had to be 
written at the top, there is no reason why 
in the other letter also the same process 
should have occurredand it should have 
been an after-thought. 

I do not think I can place any reliance on 
these letters to show that Ex, XV was gen- 
uine.ldonot think that the Subordinate 
Judge was right injholding that the evidence 
as regards Ex. XV shows thatitis a genuine 
document. Itis sufficient for the purpose 
of this case to show thatit has not been 
proved. Having regard to the various 
facts, it requires strict proof of Rama 
Somayajulu’g signature before I can 
accept it as a genuine document, Even 
ifitis genuine, I think it requires regis- 
tration. Itis admitted Exs, A and 
really form one transaction. One was in- 


tended to be antidote to the other, Exhibit , 


A interms divides the property info four 
shares and gives each man an absolute 
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and individual right. Exhibit XV affected, 
the property comprised in Ex. A inas- 
muchas it makes what was separate 
property joint property and, what is 
more, Ex. XV gives a list ofthe properties 
which itis intended to affect. It cannot 
be saidthat Ex. XV does not affect im- 
moveable properties in terms. Exhibit XV, 
therefore, requires registration. In order 
to vary the termsof a contract reduced to 
writing under 8. 92 we] must have an- 
other instrament in writing and if that 
instrument affects immoveable property it 
has to be registered. I donot think, there- 
fore, that Ex. XV can be used to prove 
that there was reunion. But this does 
not, however, settle the matter. It , can be 
shown by the conduct of the parties that, 
subsequent to Ex. A, they did not divide 
their properties which they had already 
gotin common and. continued to treat 
the properties as joint properties. Just 
as no document is required to prove & 
division in status and as no document 1s 
also required where the partition bet- 
ween the parties is oral, the law merely 
saying that ifitis in writing and affects 
immoveable property it should be regis- 
tered no document is necessary for & man 
throwing his property or earnings into the 
joint stock and the members of the family 
treating separate properties ag joint pro- 
porties, so that in the absence of any 
facts attracting the provisions of the 
Registration Act one can prove that the 
parties continued to be joint or reunited 
by showing their conduct.  . 

There are several circumstances which show 
that subsequent to the deed of partition, 
Narasimha Somayajulu and Rama Somaya- 
julu dealt with the properties and treated 
each other as members of a joint family. 
It is provedin this case that both Nara- 
simha ‘Somayajulu and Rama Somaya- 
julu were all along on friendly terms and 
there is nothing to suggest that there was 
at any time any quarrel between them. 
After the date of'Ex. A dated 6th July, 
1903, there were leases of properties which 
were specified in the partition deed in 
both their names, and rents were col- 
lected by Appayya in respect of _those 
properties. Appayya is the father-in-law 
of Rama Somayajulu and maternal grand- 
father of the plaintiff. It is not shown 
that these documents were divided between 
the parties in proportion to the yield of each 
of the lands leased. [After dealing with 
the other evidence on the point, His 
Lordship concludes: —] 
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It seems to me that the cumulative effect 
of all these, in the absence of any evidence 
to show thatthe parties dealt with any 
of the properties which fell to them, in 
partition as se arate property, that he 
either had leased, or borrowed money on 
it, or created a mortgage or charge is 
clearly that atthe date of Rama Somaya- 
julu's death the brothers had become re- 
united and that their intention was tolive 
as members of one family. It is argued 
that the conduct of the widow who had 
only a life-interest in the property in 
having allowed lst defendant tobe in 
possession of the property fora long time 
would not prejudice the daughter's claim, 
The question is not whether the conduct 
of the widowin any sense prevents the 
daughter from putting forward her claim. 
But the question is whether such conduct 
of the widow does not probabilise the 
case of the defendants whether the 
brothers remained joint or not at the time 
of Rama Somayajulu’s death. It may be 
said that the widow was ignorant of her 
rights, but then there is the fact that 
there was herfather Appayya Presumably 
a man of business as he was managing 
the lands of the brothers, and if is not 
suggested that he did not know the real 
state of affairs, that he did not know of 
the partitfon deed and that he did know 
that the brothers were divided, if,as a matter 
of fact, they were. When we find that 
not only before the death of Rama Somaya- 
julu but afterwards things went on as usual 
he should have known that they were mem- 
bers of a joint family. If,after the death of 
Rama Somayajulu with the knowlédge and 
willingness of her father and other male re- 
lations, she claimed only maintenance and 
never asserted, a right to these lands which 
according to the partition fell to the share 
ofher husband, I think the inference is ir- 
resistible that the brothers whatever may 
be the reason did not want to live as mem- 
bers ofa divided family, and, as if the 
partition never took place, continued to 
treat themselves as joint. Unfortunately 
both Narasimha Somayajulu and Rama 
Somayajulu are dead. The lst defendant 
is a young man about the same age as the 
plaintiff and it is impossible for us to get 
an explanation of the letters and we have 
to make the best of the letters taking into 
consideration the circumstances and the 
language ofthe letters. In a case like this 
we have to see whether the transaction gub-, 
sequent to Ex. A supports the case that 
the parties, for some reason or other, 
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became members’ of a joint family 

and dealt with the properties as such.: 
Taking all,these facts and havingregard to 

the fact that there is not a single document, 
excepting Ex. A to show that they treated 

the properties as separate, I think that the- 
whole subsequent conduct of the parties 

supports the finding of the Subordinate 

Judge. — 

As regarde the question of limitation I 
think there is no question of limitation at 
all in this case. It is admitted that both 
the widow and her daughter lived, with 
Narasimha Somayajulu and that they were 
under his protection. Adverse possession, 
would not avail sefar as the daughter is 


adverse possession can only be of a limited 
interest, and Narasimha Somayajulu could 
not have prescribed for anything more than 
a limited interest, even 
adverse in her lifetime. 
rights of the daughter » began. The 
daughter was a minor and she continued to 
remain as minor till about three years 
before the suit. Till 1912 she was unmar- 
ried and was under the protection of 
Narasimha Somayajulu. 1 do not think it 
is open to a person who takes charge of a 
minor and protects her to plead that as 
regards her properties he has adverse pos- 
session. The law is clear that a person who 
is either an actual legal guardian or who 
takes upon himself the guardianship, of a 
minor cannot be heard to say that his pos- 
geasion must be taken to be adverse to the 
If any authority is needed, I may 
Atmaram Joshi v. Eknath 
(1)where the mistress of a 
death was protecting his 
minor sons and managing the property and 
claimed adverse It was held 
that go long as she acted as guardian or 
agent she could not do 80. It follows that 
so long asa person is incharge of a minor's 
property 83 guardian that person 1s only an 
agənt or trustee and cannot set up adverse 
possession. I may refer in this connection 
to Howird v. Earl of Shrewsbury (2). Re- 
liance is placed by Mr. Raghava Rao on 
Kalidindi Seetaramaraju — V. Vegesana 
Subbaraju (3). But thaj case does not help 


1) 8nd, Cas, 639; 35 B. 79; 12 Bom, L. R. 956. 
(2) (1874) 17 Eq. 378; 43 L. Jr Oh. 495; 29 L. T. 863; 
nu 


` R. 290. 

3) 7) Ind. Cas, 678; 45 M. 381; (1989) M, W. N. 136; 

sk. P, T. 198; 42 M. L, J.202; 15 L. W, 382; A. [. 
R. 1922 Mad. 12. 
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him in any way, because all that case lays 

. down is thatin respect of adverse posses- 
sion, though time begins to run. against a 
dunatic, an extended period of limitation is 
given and he will be entitled to file a suit 
within three years after he becomes sane. In 
that case there was no question of guardian- 
ship between the parties. I think the Sub- 
ordinate Judge was right in holding that 
there was no limitation so far as plaintiff was 
concerned. I have cometo the conclusion 
that so far as items Nos. 1 to 6 are'concerned 
the plaintiff shall not be entitled to the 
separate property of her father Rama 
Somayajulu. 

, As regards items Nos, 7. to 10 I do not 
think there is sufficient ground to disturb 
the finding of the Subordinate Judge that 
the property was bought by Rama kn 
jalu. The property was purchased in the 
name of Appayys, his father-in-law. All 
the letters written as regards purchase were 
written to RamaSomayajulu. It was not 
proved by the evidence that Narasimha 
Somayajulu contributed fundsfor the pur- 
chase. All that appears is this. There is 
a letter Ex. IV written by Janakiramaya to 
Rama Somayajulu saying that he has pur- 
chased for Rama Somayajulu some lands in 
Vorvakallu. Then we findin Ex.IX (b) a 
letter written by Appayya to Rama 
Somayajulu that he has settled the price of 
Vorvakallu land and advanced Rs. 10 there- 
for and that the entire amount should be 
paid at the time of registration. He also 
says that he is hard pressed for money. 
Appayya seems to have been chronically in 
debt and there is nothnig to show that 
Appayya paid Rs. 80 for the ‘purchase of 
this land. Janakiramayya does not say when 
he got from Appayya and paid the money. 
It is significant that he does not say he got 
the money from Appayya and paid it, 
Janakiramayya asa witness could not be 
trusted unless there are some documents to 
corroborate his evidence and Iam not pre- 
pared to accept his statement which is only 
linking certain sumsofmoney. So far as 
items Nos. 7 to 10 are concerned, I do not 
want to disturb the finding of the Subordi- 
nate Judge. 

The whole trouble has arisen from Rama 
Somayajulu apd Narasimha Somayajulu 
executing a partition deed and immediately 
not giving effect to it. 

: Iu the result the appeal fails and ie dis- 
missed. But considering the conduct of 
the defendant in putting forward Ex, XV 
andthe two post cards, which I do' not 
think are genuine and also the plea of 
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adverse possession as against plaintiff, who s 


was under his father'8 protection and who 
was bound to protect her during her minor- 
ity,J think the proper order will be to make 
the ist defendant pay the institution fee 
due to Government both in this Court and 
in the Court below and make him also pay 
proportionate coste as regards items Nos. 7 
io 10 both here and in the lower Court. 
Other costa will be borne by each party as 
regards the appeal. 

The memorandum of objections is dismiss- 
ed with costs. 

Reilly, J.—I agree that Ex. A must be 
taken as having effected a fourfold partition 
between the partiesto it and thatthe effect 
of it cannot be whittled down by the award, 
Exhibit. XXV or by anything else which 
happened before the date of Ex. A. J think, 
therefore we must start in this case with 
the fact that there was a partition between 
the four parties under Ex. A in July, 1902. 
The question is whether there was after that 
a reunion between the plaintiff's father 
Rama Somayajulu, and the defendant's 
father, Narasimha Somayajulu. As Mr. 
Ramachandra Iyer, has urged, reunion is 
a rare thing, and we ought not lightly to 
accept a story of reunion following a defi- 
nite partition effected by a registered docu- 
ment in that way. Butin connection with 
this I think it is proper that we should re- 
member that the parties to Ex. A were 
not co-pareeners in an undivided family at 
the date of Ex. A. The evidence of P. W. 
No. 1 Pattabhiramayya oneof the parties 
to that partition, shows that there had been 
anearlier division between him and his 
brother on the one side and their cousins 
Narasimha Somayajulu and Rama Somaya- 
julu on the other. He says that after the 
death of his uncle Adinarayanana, Adinara- 
yana's widow in 1888 fileda suit for mainten- 
ance and on that happening the family was 
divided in that way: there was a division of 
moveables, and since that time Surya- 
narayana’s sons, fhe brothers, Narasimha 
Somayajulu and Rama Somayajulu, on the 
one side . lived jointly and separately from 
Pattabhiramayya and his brother Gopala- 
krishnayys on the other. He also says in 
another part of his evidence that they 
became divided like that 5 or 6 years after 
his father’s death, which appears to have 
occurred 50 years before he gave evidence 
in 1925. The evidence is that the partition 
deed, Ex. A, was executed not for the con- 
weniences of Rama Somayajulu and Nara- 
simhaSomayajulu in any way, but to suit 
the conveyance, of Pgttabhiramayya and 
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his “brother Gopalakrishnayya. And 
it appears that Rama Somayajulu and 
Narasimha Somayajulu had no particular 
reason for becoming divided at that time. 
In the circumstances we start with no if- 
herent improbability in the story that 
Narasimha Somayajuluand Rama Somaya- 
julu immediately after the execution of Ex, 
A decided that they would reunite and 
live as members of an undivided family. 
Rama Somayajulu lived for a year and 


nine months after the execution of 
Ex. A, and although, in Ex. A his pro- 
perty was divided specifically from 


that of Narasimha Somayajulu, there is 
nothing to show that either of these 
brothers dealt separately with his own 
share as described in Ex. A. On the con- 
trary, five days after the date Ex. A we 
find that Ex. XVIII was executed, a 
muchilika for land in oneof the villages 
concerned both the land which had fallen 
to Rama Somayajulu in the partition in 
favour of Narasimha Somayajulu alone, as 
would have been done if the two brothers 
had remained joint. In respect of another 
that a kabvliyat, Ex. XXIII, was executed 
the following year for land which had 
fallen to Narasimha Somayajulu and for 
land which had fallen to Rama Somaya- 
julu in the partition in favour of both the 
brothers, and at the same time the cor- 
responding cowle in respect of the 
land which had fallen to Narasimha 
Somayajula and the land which had 
fallen to Rama Somayajulu was executed 
by Rama Somayajulu alone that is Ex, 
XXIII (a) There isnothing to show that 
during the lifetime of Rama Somayajulu 
there was any accounting between the 
two brothers in regard to the rents of 
the property so dealt with. On the con- 
trary Ex. XXX shows*that Narasimha 
Somayajulu was willing to take upon 
himself the debts incurred by Rama 
Somayajulu as if they were due from 
them both. Exhibit XI(f) contains an in- 
quiry from .“Rama Sorheyajulu for the 
receipt for a joint payment which Nara- 
simha Somayajulu had to make to 
Pattabhiramaya in accordance with the 
award Ex. XXV. Exhibit XXX also re- 
fers to an amount due to Adinarayana's 
widow as if it was an amount due from 
Narasimha Somayajulu and Rama Somaye- 
julu jointly. Besides that we have Ex. 
X (e), whichat the least shows & proposal 
made by Narasimha Somayajulu that the 
two brothers should enter into a joint 
speculation in buying some land. Then 
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we have Ex. XIII, a“ promissory note ex- 
ecuted by Appayya Rama Somayajulu’s 
father-in-law in favour of Narasimha’ 
Somayajulu ‘and Rama Somayajulu jointly; 
and itis specially interesting to note that 
Appayya was a man who was not only 
closely related to them but had been 
managing their property and was intimate- 
ly acquainted with their affairs Ex. VIII 
(a) is another promissory note, executed 
by theson of D. W. No. 1 in favour of 
the two brothers; and it isto be noticed 
that the amountof that promissory pote 
was paid off to Nerasimha Somayajulu 
alone after the death of Rama Somaya- 
julu. And as has been pointed out 

esides these indications of what was 
done during the lifetime of Rama Somaya- 
julu, we have evidence as to what was 
done after his death. The acts of her 
mother would not bind the plaintiff. 
But the evidence of his widow’s conduct 
after Rama Somayajulu's death certainly 
makes it probable that there had been 
a reunion between the two brothers 
after the date of Ex. À and highly im- 
probable that Rama Somayajulu died as 
a divided brother of Narasimha Somaya- 
julu. We have the statement Ex. KIE 
(b), three months after Rama Bomaya- 
julu's death, in whichhis widow Subbamma, 
declared to the Tahsildar that her husband 
had died joint with Narasimha Somayajulu 
and consented to Narasimha Somayajulu's 
name being inserted in a patta in place 
of Rama Somayajulu's instead of her own. 
In Ex. XII (a) she demanded from Nara- 
simha Somayajulu maintenance though, 
if Rama Somayajulu was divided from 
Narasimha Somayajulu she was entitled 
to Rama Somayajulu's property for her 
life, which would have brought her an 
income very much longer than the amoant 
of maintenance which she demanded. That 
-letter is not only signed by her but 
counter-signed by her father. She did 
not drop the matter. In Ex, XII she 
sent reminder to Narasimha Somayajulu 
about the maintenance arrangement in 
1907; and Ex. IX (f) shows that her father 
too did so. There is some evidence that 
Subbamma was not a woman of strong 
intellect, But she did not act without 
assistance or advice in the matter. She 
had the assistance of her father Appayya, 


the very man to whom Narasimha 
Somayaulu and Rama Somayajulu 
entrusted their affairs when they 


"were eway on official busine’s, a man 
who must have been regarded by them 
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as a capable man of.business. Then we 
find that after Rama Somayajulu's death 
Appayya renewed Ex. XIII the promissory 
note 1 have mentioned in < favour of 
Narasimha Somayajulu alone. And during 
the lifetime of Subbamma there was no 
attempt by her to let out the land of 
Rama Somayajulu as she would ordinarily 
have done if she had a widow's estate 
in it. Exhibits XVI, XX, XXIV, XXIV (a) 
and XXVII show that it was Narasimha 
Somayajulu who let out the property as 
if Rama Somayajulu interest in it had 
come*to him by survivorship. Beyond 
all that we find that Subbamma so far 
from asserting her own rights in any way 
` during the six years she survived her 
husband lived with Narasimha Somayajulu 
and that not in the family house but in 
the different places to which he was 
transferred in the course of his official 
dutieg, which we would hardly have 
done if she had had a widow's estate in her 
husband's property. It is very difficult 
to reconeile the conduct of Subbamma 
and her fathér with any idea that Rama 
Somayajulu died divided from his brother 
Narasimha Somayajulu. 

Then there is Ex. XV, and unregistered 
document, which has been put forward to 
shew that on the very date of Ex. A the two 
brothers, Rama Somayajulu and Narasimha 
Somayajulu effected a reunion. I agree 
that, so far as that document affects im- 
moveable property—and itobviously affects 
such property—it is inadmissible in evi- 
dence because it is unregistered. That 
does not, however, meet Mr. Raghava 
Rao's argument that it can be used to 
show that there was a reunion in status 
between Narasimha Somayajulu and Rama 
Somayajulu. Mr. Raghava Rao argues 
that the opinion has been expressed in 
several cases that an unregistered parti- 
tion deed, which purports to divide the 
property of a Hindu family into separate 
plots, though it cannot be used to prove 
the division of the property can be used 
to prove a division in status. And he 
argues from that that in the same way an 
unregistered reunion deed can be used to 
prove a reunion in status. I think in 
the latter part of this argument there is 
a fallacy, ang I will try to explain ex- 
actly where to my mind the fallacy lies. 
The most authoritative example in recent 
years of the principle on which the opin- 
lon that an unregistered partition deed, 
which cannet be used to prove a diyieion 
of property, can yet be used to prove a 
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division in status, rests j8 the ruling of 
their Lordships of the Privy Council in 
Varada Pillai v. Jeevarathnammal (4) 
though that case did not deal with a parti- 
tien deed, If we examine that ruling, we 

in it nothing to affect the ordinarily 
accepted interpretation of the prohibition 
in the Registration Act under which an 
unregistered document purporting to 
create, declare or limit any interest in 
immoveable property of the value of 

100. or more cannot be used to 
prove that transaction. The effect of 
that ruling of the Privy Oouncil in Varada 
Pillai's case (4) is that, while, such 
a document cannot be used to prove such 
a transaction, it can be used to prove 
a different fact relating to the pro- 
perty even though that fact is intimately 
connected with the transaction. 

In Varada Pillav's case (4)an unregistered 
document was produced to prove a gift of 
land. Their Lordships did not admit it 
to prove the gift; but they admitted it 
for the purpose of showing that the 
alleged donee's possession of the land had 
been adverse to the alleged donor from 
the date of the document and not on be- 
half of the donor. That was a different 
fact from the alleged gift, a distinct fact, 
a fact capable of being dissociated from 
it, which did not necessarily involve or 
imply the gift. The result of*that ruling ' 
is that an unregistered document, which 
we are prohibited by the Registration 
Act from using to prove the transaction 
embodied in it, may be used to prove some 
different fact relating tothe property and 
connected with the transaction so long 
as it is a distinct fact, a fact capable of 
dissociation from the one which the Re- 
gistration Act forbids us to prove by the 
decument, a fact not necessarily implying 
or invqlving that forbidden fact. That 
ruling shows the length to which we may 
go in proving by an unregistered docu- 
ment facta connected with a transaction 
in respect of immeveable property without 
transgressing the provisiohs of the 
Registration Act, But Varada  Pillai's 
case (4) is certainly not an authority on 
the strength of which we can use an un- 
registered document to prove indirectly 
the very fact which the Registration Act 
forbids us to prove by it. For instance 
if the Registration Act forbids us to use 


(A) 53 Ind. Cas. 901; (1919) M. W. N. 724; 10 L. W, 
679 24; O. W. N. 346: 38 M. L. J. 313; 18 A. L. J. 
#274; 43 M. 244; 2 U.P. L, R. (P. C.) 64; 22 Bom, L, R, 
44 46 L A 285 (P. O.). 
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an ‘unregistered document to prove fact A 
reeorded in it, we can use the document 
to prove fact B, provided that fact B is 
really distinct from fact A capable of di 
sociation from it and does not necessari] 
involve or imply fact A; but, if fact 
necessarily follows from fact B and is 
implied in it, then we cannot use the un- 
registered document to prove fact B and 
80 indirectly to prove fact A, as thereby 
we should be contravening the provisions 
of the Registration Act. Let us apply 
this to an unregistered partition deed 
purporting to divide the property of a 
~ family specifically into separate p:ots and 
distribute them among the members. It 
is admitted that the partition deed can- 
not be used to prove the division ef the 
property. But the opinion has been ex- 
pressed—and I venture to think rightly— 
that it can be used to prove a division 
in status which we can dissociate from, 
and which does not necessarily imply a 
division of property. It is true that a 
division in status must carry with it either 
a change from joint tenancy to tenancy- 
in-common or a change from joint ten- 
ancy to separate ownership of specific 
property. But, if we have proved a divi- 
sion in status, we have not necessarily 
proved any division of the property into 
specific plots ;the change in ownership may 
not have gone beyond tenancy-in-common 
orit may have gone further to the stage 
of actual division of the property: whether 
the second stage has been reached re- 
mains unknown. It may perhaps be said 
that, even if there be a mere change 
from joint tenancy to tenancy-in-common 
that change affects immoveable property. 
But Ithink if we consider the matter, 
it is quite clear that that change does 
not ‘affect’ immoveable property within 
the meaning of 5,49 of the Registration 
Act, as we must now interpret it. It has 
been finally decided by their Lordships 
of thé Privy Council ia Girja Bai v. 
Sadashiv Dhundiraj (5) and in Suraj 
Narain v. Iqbal Narain (6) that a division 
in status may be effected and proved by 
something very much less than a regis- 
tered document. Ifthe change effected by 
a division in status, the change from joint 

©) 37 Ind, Oas. 321; 20 O. W.N. 1085; 14 A. L.J 
822, 20 M. L. T. 18; 13 N. L. R. 113; (1916) 2 M. W. N. 
65; 18 Bom. L. R. 621; 4 L. W. 114; 24 O. L. J. 207; 
31 M. L. J. 455; 43 O. 1031; 43 I. A. 151 ce O.). 

(6) 18 Ind. Oas. 30; 13 M. L. T. 194; 17. O. W. N. 
333; 11 A. L. J. 172; (1913) M. W. N. 183; 17 O. L. 
J. 288; 24 M. L. J. 345; 35 A. 80; 15 Bom, L, R. 456; 
16 O, O. 129; 40 L A, 40'(P. O» o 
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tenancy to tenancy-in-common was a 
change ‘affecting’ immoveable property 
within the meaning of s. 49 of the Regis- 
tration Act, the decision in Girja Bai's 
case (5) would have been im- 
possible. I, therefore, think it is clear 
that when we say that a division in status 
necessarily affects property because what 
was originally held in joint tenancy has 
become property held by  tenants-in- 
common, that is not a change ‘affecting’ 
immoveable property within the meanjng 
of s. 49 of the Registration Act, and, there- 
fore, a division in status can be proved 
by an unregistered document without 
violating s. 49 of the Registration Act. 

But can we on the same principle as 
Mr. Raghava Rao suggests use an un- 
registered document to prove a reunion 
in status in a case like thie, where by 
the terms of a registered partition deed 
the family property has been divided into 
specific plots and distributed among the 
members. It is admitted that. we cannot 
use an unregistered reunion deed to prove 
& reunion of the property but it issug- 
gested that we can use it to prove a re- 
union instatus. But suppose itis used to 
prove a reunion in status, can we stop 
there? The very moment we have proved 
the reunion in status we have ipso facto 
proved the change in the property, the 
amalgamation of the separate ownership 
into joint ownership. We connot dis- 
sociate the two things: tke one involves 
the other. If, therefore, we have proved 
a reunion in status ipso facto we have 
proved a reunion of property a fact which 
the Registration Act forbids us to prove by 
an unregistered document. To my mind 
it is clear that we may prove adivision in 
status by an unregistered partition deed, 
but we cannot prove by an unregistered 
document following a registered parti- 
tion deed, which has divided the property 
into specific plots either a reunion of the 
property or a reunion of status, which 
necessarily involves the reunion of the pro- 
perty. I agree that there is considerable 
doubt whether Ex. XV is a genuine docu- 
ment. But even if it were a genuine dcou- 
ment I should have no doubt that it 
could not be used, being unregistered, to 
prove the reunion of status which necessa- 
rily involves reunion of property. 

Mr. Réghava Rao has suggested a fur- 
ther use to which Ex, XV could be put 
mamely £o prove that the partids had at 
the time of its execution the idea of re- 


union in their minds, Technically I think 
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the document is admissible for that pur- 
pose. But,in my opinion, it would be 
of very little avail in that way to Mr. 
Raghava Rao’s client in the present case. 

I agree, however, that, leaving Ex. XV 
out of consideration altogether, there is 
sufficient evidence in the circumstances of 
the case to show that there must -have 
been a reunion? between Narasimha 
Somayajulu and Rama Somayajulu after 
the date of Ex. A. 

On the other points of the case I agree 
thaf the plaintiffs claim cannot be held 
barred by limitation. Adverse possession 
against Subbamma would not have effect 
against the plaintiff; and limitation could 
not have begun to run against the 
plaintiff while ske was a minor in the 
de facto guardianship of her father's 
brother. 

I agree also it isnot shown with suffi- 
cient clearness that Narasimha Somaya- 
julu contributed to the purchase-money 
for items Nps. 7 to 10 to make it neces- 
sary for us to interfere with the finding 
of the learned Subordinate Judge on that 
point. 

I agree, therefore, that both the appeal 
and the memorandum of objections must 
be dismissed and that the costs should 
be borne in the manner proposed by my 
learned brother. 


v. N. V. Appeal dismissed. 


MADRAS HIGH COURT. 
O1vit Suit No.758 or 1924. 
ExmgouTrION Partition No. -148 or 1928. 
September 21, 1928. 
Present :— Justice Sir O. V. Kumaraswami 
. Sastriar, Kr. 
ABRUPAMMAL--PraiNTIFF—PRTiTIONER 
veraus 
THOYAMMAL —(DEoRAS3D) BY HIS RR- 
PRESENTATIVE O. MEENAMBAL AMMAL 
D&8rFBNDANT—RESPONDENT. * 

Civil Procedure Code (Act V of 1908), ss. 2 (11), 
A—Hzecution proceedings—Person sought to be pro- 
ceeded against as jegal representatwe of deceased 
judgment-debtor denying representative character— 

ion, whether can be gone into in execution 

Where in proceedings in execution of *& decree a 
person is sought to be impleaded as the legal repre- 
sentative of a deceased judgment-debtor and the 
foundation of that liability is denied by him, exoot- 
tion cannot issue without a finding as to the l 
representative character of the party sought to be 
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rendered liable and this is a question that must’ bé 
dealt with in execution and not in a separate suit. 

A decree was passed by consent against a Hindu 
widow which made the amount payable a charge 
upon certain immoveable property. e defendant 

bsequenily surrendered her estate to her husband's 
reversioners who the r Bold it. On the death of 
the widow the plaintiff sought to bring the vendee 
as the legal representative of the deceased. He con- 
tended that he was not a legal representative of the 
widow: f 

Held, that the question of the representative 
character of the vendee must be determined in 
execution under s. 47, Oivil Procedure Code and could 
not be referred to a separate suit. 


Mr. N.C. Vijia Raghavachari, for the 
Petitioner. 


JUDGMENT.—This is an application 
for the execution of the decree against the 
Tespondent whois not the legal represen- 
tative of the deceased defendant under 
the Hindu Law. A decree was obtained 
by the plaintiff against the deceased de- 
fondant which made the amount payable 
a charge upon certain immoveable proper- 
ty. The decree was passed in April, 1925. 
The defendant surrendered her estate to 
her husband's reversioners on the 8th of 
December, 1925, and the reversioners sold 
the property to the respondent on the 12th 
January, 1926. The widow diedon the 
8th of June, 1926. The respondent is sought 
to be brought on record as her legal re- 
presentative. Asit is admitted that she is 
notthe legal representative under the 
Hindu Law, the case has to be brought 
under s. 2, cl. (11) of the Code of Oivil 
Procedure read with s. 47. Section 2, el. 
(11), defines ‘ legal representative"-as “a 
person who in law represents the estate of 
a deceased person, and includes any person 
who intermeddles with the estate of the 
deceased and, where a party sues or is 
sued, ina representative character the 
person on whom the estate devolves on 
the death of the party sosuing or sued”. 
Section 47 provides that‘ all questions 
arising between the parties to the suit in 
which the decree was passed, or their re- 
presentatives, and relating to the execu- 
tion, discharge or satisfaction of the dec- 
ree shall be determined by the Court execu- 
ting the decree and not by a separate suit." 
Olause (3) says: “Where a question arises as 
to whether any personis or is not the repre- 
sentative of a party,such question shall, 
for the purposes of this section, be deter- 
mined by the Court." The respondent’s 
contention is that the property in dispute 
was not the property of the defendant, that 
she had only a widow's interest during 
her lifetime, that on her death the rerer- 
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sioners became entitled to the property, 
that her surrender was a valid surrender, 
that she wasa bona fide transferee from 
the reversioners and that afterthe surrender 
the property not being the property of 
the widow, they are not the legal repre- 
sentatives under s. 2, cl. (11), as they have 
not intermeddled in her estate. The learn- 
ed Master disposed of the application on 
the ground that he could not go into the 
question in execution and that the defend- 
ant could not go behind the decree. Iam 
unable to accept this contention, On the 
facts of the case which I have set out, the 
foundation of the liability of the re- 
spondent in execution is the character of 
the legal representative within the defini- 
tion of 8, 2, cl. (11). When that is denied 
it is difficult to see how execution could 
issue without determining the necessary 
facts, That thisis a question which must 
be dealt with in execution and not in a 
separate suit is clear from s, 2, cl, (11), 
This isnota case of going behind the 
decree. The question for decision is the 
character of a party whichin turn depends 
onthe title to theproperty the possession 
of which will make the person liable to be 
proceeded against in execution. It is, no 
doubt, open to the decres-holder to show 
that the surrender was taken subject to 
the charge cfeated and that whatever 
might have been the position if they had 
succeeded to the property apart from the 
surrender the contract between the parties 
has made the transaction binding on them 
as such irrespective ofthe widow's powers 
to deal with her husband's properties. If that 
is so, of course, the alienation by the re- 
versioners will be subject to the charge 
created or it is open to them to show that 
the property belonged to the widow abso- 
lutely. There is no question here of lie. 
estate, but who will be her representative 
under 8.2,cl. (11). If these faeta are not 
proved and if the surrender is valid and 
not subject to the charge, ib is difficult to 
see how it can be said that the respondent 
is thelegal representative. Again assum- 
ing thatthe surrender is not valid, now 
that the widow is dead and the reversioners 
have succeeded under the Hindu Law, the 
question may arise under the Transfer of 
Property Act whether the alienation by 
the reversioners would not be valid. I 
think these questions must be determined 
in execution under 8.47 and each party is 
entitled to prove the case which he set up. 
In these circamstances I set aside the 
order of the Master and d&recbhim to pro- 
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ceed with the application in the light of 
the observation made by me. Costs will 
follow the event. 


f Y. N. V. Order set aside. 


MADRAS HIGH COURT. 
Lerrges PATENT APPHAL No. 46 or 1928, 
November 7, 1928. 4 
Present :—Mr. Justice Wallace 
and Mr. Justice Thiruvenkatachariar. 
NEGESWARA IYER alias RAMASWAMY 
IYER— APPELLANT 


versus 
M. L. M. RAMANATHAM CHETTIAR 
— RESPONDENT. 

Letters Patent (Madras), cl. 1ó—Order by Single 
Judge, staying further proceedi 
against preliminary mortgage-decree, whether judg- 
ment—A ppeal. : 

An order by a Single Judge of a High Court 
staying on terms further proceedings in a mortgage 
suit pending an appeal to the High Court inst 
the preliminary decree is not a judgment within the 
Hearing of cl. 15 of the Letters Patent and is not 
appealable. 

Letters 


Patent Appeal against ` an order 
of Mr. 


Justice Ourgenven, dated the 
26th September 1928, in Civil 
Miscellaneous Petition No. 2644 of 
1928, (petition praying for stay of further 
proceedings in Original Suit No. 70 of 
1927, Court of the Subordinate Judge, 
Madura) in Appeal No. 213 of 1928, pre- 
ferred to the High Oourt against a 
decree of the Court of the Subordinate 
Judge, Madura, in said Original Suit 
No. 70 of 1927. 

Mr. K. S. Venkataramani, for the Ap- 
pellant. 

Mr. T. M. Krishnaswamy Iyer, for the Res- 
pondent. 

JUDGMENT.—This is a Letters 
Patent Appeal against an order of Qur- 
genven, J., ordering a stay of further 
proceedings in the suit on terms. The 
suit is a mortgage-suit and a preliminary 
decree has been passed and an appeal 
against it preferred to this Oourt. Stay 
of further proceedings pending the hear- 
ing of the first appeal was asketl for by 
the appellant and granted by the learned 


- Judge on terms. Appellant is the judg- 


ment-debtor under the dectee and he 
objects to the terms imposed the 
leafned Judge as being too onerous and 
presents this Letters Patent Appeal on that 
ground. 


ings pending appeal * 
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A preliminary objection is taken by the 
respondent-decree-holder that the appeal 
does not lie. We think, the objection 
must be sustained. The interpretation of 
‘judgment’ in cl. 15 of the Letters Patent 
which is given by the learned late Chief 
Justice Sir Arnold White in Tuljaram 
Rao v. Alagappa Chettiar (1) has, in this 
Presidency at least, been followed so con- 
sistently that it has become for all prac- 
tical purposes settled law here and we 
can see no reason for departing from 
that interpretation. The test there given 
is, where the order is in the course of the 
guit or proceeding, does it in effect put 
an end to the suit or proceeding so far 
as the Court before which the suit or 
proceeding is pending is concerned ; and 
if the order is in an independent pro- 
ceeding which is ancillary to the suit, it 
should be in some proceeding taken with 
a view to rendering the judgment effective 
if obtained. The learned Ohief Justice 
also dealt with orders and petitions ` for 
stay of execution and said that he would 
be prepared to hold that an appeal would 
lie from an. order refusing a stay of 
execution. 

Now, clearly none of these tests will apply 
to the present case. Thesuit itself has not 
yet cometo an end. We are not prepared 
to accept the argument of the appellant 
that & mortgage suit has finally come to 
an end with the passing of a prelimin- 
ary decree. That is contrary to the 
schemeof the present Civil Procedure 
Code. Sofarfrom the preliminary decree 
putting an end to the suit, execution 
cannot begin until after the final decree 
is passed and the property cannot be put 
up for sale until then, &The appellant's 
petition which was heard by the learned 
Judge was designed tostay a sale of the 
property and it can equally be put in after 
the passing of the final decree. The order 
under appeal iteelf is obviously not a final 
order putting an end to the proceedings; it 
merely adjourns the suit if the appellant 
complies with its terms, and, if he does not, 
the suit goes on. 

The appellant is unable to quote any 
ruling in bis favour. Cases in which an 
appeal has been allowed in execution 
matters are appeals against orders refusing 
to stay executjon: Bee Sonachalam, Pillai v. 


Kumaravelu Chettiar (2), Govinda Rama- 
(1) 8 Ing. Cas. 340; 35 M. 1; (1910) M. W. N. 697; 
e 


8 M. L. 1. 453; 21M L.J. 1. è 
2) 79 Ind. Cas. 109; 47 M. 316; 46 M. L. J. 138; 


(2) 
ee M. W. N. 167; 19 L. W. 427; A. I. R. 1924 
ad. 597. 


MARINA AMMAYI V, ORANGANTI BUNDATYA. 


117 L Q. 1989 ' 


nuja Pedda Jeeyanvarlavaru v. Krishna- 
macharlu (3) and Pethaperumal Chettiar v. 
Chidambaram Chettiar (4). These are not 
in point. Here, therefore, no refusal to 
stay execution. Execution has been stayed 
on terms, and'the appellant is dissatisfied 
only by the terms imposed. The order 
pute an end, therefore, neither to the suit 
nor to any request for stay of execution. 
We, therefore, hold that no appeal lies 
and dismiss the appeal with costs. 

v. N. V. Appeal dismissed. 

(3) 100 Ind. Oas. 157; 52 M. L. J. 161; 38 M. L, T. 
51; (1857) M. W. N. 248; 25 L. W. 511; A, I. R. 1927 
Mad. 398; 50 M. 380. 

(4) 102 Ind. Gas. 396; 52 M. L. J. 670; (1927) M. W, 
N. 259; 38 M. L. T. 364; A. L R. 1927 Mad. 592. 


MADRAS HIGH COURT. 
Orvin APPBAL No. 207 or 1924. 
December 4, 1928. 
Present:—Mr. Justice Ramesam and 
Mr. Justice Venkatasubba Rao. 
MARINA AMMAYI-—PLAINTIFF— 
APPELLANT 


versus 
CHANGANTI SUNDAYYA AND oTEERS 
—DnmFrENSPANTS— RESPONDENTS, 

Registration—Inclusion of property in mortgage- 
deed to defeat Registration Law, when vitiates docu- 
meni—Limitation Act (IX of 1908), ss. 19, 20—Date 
of actual payment or endorsement, which prevails— 
Later agreement to treat prior payment as for interest, 
effect of. 

For invalidating a mortgage document on the 
ground that an item of property was fictitiously in- 
troduced to defeat the Registration Law, it is not 
sufficient to show that the mortgagor contemplated 
a fraud; it must be er shown that the mort- 
gagee was a party to that fraud, and that neither 
the mortgagor nos the mortgagee intended that the 
item, there in dispute should form part of the 
security, The fact thatthe mortgagor ia unable to 
establish his title to the property is not enough. [p. 
132, col. 2; p 133, col. 1.| 

Harendra Lal Roy Chowdhuri v. Hari Dasi Debi 
(1) and Biswanath Prasad v. Chandra Narayan 
Chowdhury (2), followed. M 

Though the actual payment is made on a pre- 
vious date,if the parties on a later date agree to 
treat it às 2 aa of interest, a fresh period of 
limitation will begin to run under s. 20 of the 
Limitation Act from the latter date. [p. 131, col. 
1 


t is unnecessary ander s. 20 of the Limitation 
Act that money should actually pass, for a settle- 
pent of account may be as effectual asareal pay- 
ment, Therefore, a transaction whereby the parties 
agree that an amount previously due by the creditor 
to the debtor shall be treated as amount paid by 
the latter to the former ia in substance identical 
with a transaction where the debtor receives actual 

ayment and pays the amount back to the creditor. 
iba] š 
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Per Ramesam, J.—Even without an issue with 
reference tos. 74 of the Contract Act, the Appellate 
Court has got jurisdiction to cut down the rate of 
i where it is found to be penal. [p. 128, col. 

Appeal against a decree of the 
of the Subordinate Judge, Rajamundry, 
Original Suit No. 62 of 1922. 

Mr, G, Lakshmana, for the Appellant. 

Messrs. N. Ramarao and C, Rama Rao, 
for the Respondents, 

JUDGMENT. 
Ramesam, J.—This appeal arises out 
of asuit brought on thefoot ofa mortgage 
bond dated 5th December, 1908, (Ex. A) 
executed by the first defendant in favour 
of the plaintiff. The plaintiff isa kamma 
woman aged 55, According tothe terms of 
the mortgage bond, Rs. 6,000 were borrow- 
ed and they were to be re-paid in six annual 
instalments of Rs. 1,000 each on the Ist 
April of each year beginning with 1908 and 
ending with 1913. Therate of interest in 
the first instance is 12 per cent, per annum 
but the deed provides that, if two conse- 
cutive instalments remained unpaid the 
entire principal and interest outstanding 
due at the time shall, without reference to 
future instalments, be recoverable together 
with interest thereon at 15 per cent, per 
‘annum from the date of default till the 
date of payment. The mortgaged property 
comprises 763 acres in different villages 
in the East Godavari District. By a sale- 
deed dated 17th March, 1908, (Ex. B) the 
mortgagor sold the equity of redemption in 
757 acres and onecent.in fiveof the vil- 
lages of the mortgaged property to five 
ersons (1) Valloori Sathayya, (2) Marina 
Jaa (3) Marina Veeranna, (4) Pathoori 
Kannamma and (5) Yerlagadda Manikam. 
Of these five persons thesecond and the third 
.Bre the sons of the mortgagee under Ex. A, 
the fourth and thefifth are ,the daughters 
of that mortgagee; and the firstis the father- 
in-law of the thir, that is Marina Veeranna. 
These five entered into a kind of agricul- 
tural partnership. They purchased the 757 
acres and after garrying om some agricul- 
tural operations they settled their accounts 
„and sometime in 1909 and 1910 divided the 
purchased properties between themselves 
and also settled their accounts in connec- 
tion with their liabilities relating to the 
purchase and the subsequent agricultural 
operations. The  sale-deed was for 
Ra, 28,000 which consisted of Rs. 6,918, the 
mortgage amount due to the plaintiff under 
Ex. A, Rs. 13,082, paid before the Sub- 
Registrar and Rs. 8,0U0 represented by a pro- 
miseory note Ex, B (1) ef the same date, 


MARINA AMMAYI t. CHANGANTI S8NDAYYA, 


Court 
inf 


- 195 


The evidence of P. Ws. Nos. 2 and 3 shows 
there was a division of ‘the lands in 1909 
and 1910 and lists of shares (Vatala Jabitalu) 
were drawn upin connection with the said 
divisions; but apart from the division of 
the lands it appears there wasa settlement 
of their accounts showing how much each 
had to cantribute originally, how much has 
been already contributed and for how much 
more each sharer remained liable. The 
main liability was in ‘equal shares. Where 
the contributions made by each person are 
unequal, the balance which would still 
remain due will also be unequal. That 
some such settlement took place prior to 
19ilis the case of both parties. The 
plaintiff's case on this matter was not ex- 
pressly set forth in the plaint but was 
developed in the course of the trial, but 
defendants Nos. 2,4 and 5 pleaded it in 
their written statement. Paragraph 5 of 
their written statement runs thus: "The 
vendees agreed at the time of their sale to. 
discharge the mortgage bond in accordance 
withtheir specific shares. The plaintiff 
also consented to the same; and shbsequent- 
ly each of the sharers paid off their share 
of the mortgage debt from time to time 
and the suit bond is fully discharged...... 
The accounts were looked into and the 
bonds were treated as fully discharged and 
was 80 entered in plaintiff's accounts.” It 
is clear that this paragraph in the written 
statement shows that the partners settled 
their accounts inter se. No date is given 
in the written statement as to when this 
took place or what the result of the settle- 
ment was. The paragraph only alleges. 
“These defendnats are informed and submit 
that a sum of Rs. 2,000 was paidin full dis- 
charge on or about Zlst April, 1911, to the 
plaintiff by the late Valloori Sathayya”’. 
This sentence implies that sometime prior 
to 91st April, 1911, the share of Valloori 
Sathayya, one of the vendees, also was deter- 
mined and that amounted to Rs. 2,000 by 
91st April, 1911, and that was paid at or 
about that time. The plaintiff'scase is that 
the amounts due from the various sharers 
as settled in 1910 were unequal, that the 
amount duefrom Valloori Sathayya was 
about Ra. 3,759 that the amounts allotted to 
the other shares were all paid off to the 
plaintiffandthat after giving gredit to 
those various amounts paide by the other 
sharers she brings the present suit to recover 
the amount remaining due. , 

It may now be convenient to describe the 
various defendants. The first defeadant is 
the original mortgagor. Defendants Nos. 2 
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: 8nd 3 are the sons, of Valloori Sathayya; 
defendants Nos. 4 and 5 are the sons of the 
second defendant; so that, defendants Nos, 
2to5 now represent Valloori Sathayya. 
Defendants Nos. 6 and 10 are the daughters 
of the plaintiff, Defendants Nos.8 and 9 
are her sons. The seventh defendant is the 
purchaser of some of the items ofthe mort- 
gaged property and his case will be dealt 
with later on. 

Thelproperties originally mortgaged under 
Ex. A areset forth in schedule A tothe 
plaint and the properties which fell to the 
share of Valloori Sathayya in the division 
between the flve purchasers are set forth in 
schedule A (1). Paragraph 9 of the plaint 
says that the plaintiff has given up the mort- 
gage right in all the properties other than 
those in schedule A (1) and wishes to recover 
the amount now due only from the properties 
in the schedule A (1) and when it is remem- 
bered that the properties in schedule A 
. (1) are those that fell tothe share of 
defendants Nos. 2 to 5, this means 
that the plaintiff wants to get a decree only 
against defendants Nos. 2 to 5 and to 
exonerate the other defendants, who, there- 
fore, are only pro forma defendants so far 
as the plaintiff is concerned, for it is pos- 
sible that claim for contribution may arise 
between them and. defendants Nos. 2 to 5. 
Defendants Nos. 2,4 and 5 filed one written 
statement and the third defendant filed a 
separate written statement adopting the 
written statement of defendants Nos. 2, 4 
and5. Ihave already set forth para. 5 of 
the written statement of defendants Nos. 2 
4 and 5. 

The cause ofaotion for the suit having 
arisen on Ist April, 1909, according to the 
terms of the mortgage band, and the suit 
having been filed on 2nd October, 1922, it 
is necessary for the plaintiff to allege in the 
-plaint how the suit is within time. Accord- 
ingly she alleges in para. 4 that Valloori 
Sathayya and defendants Nos. 6, 8, 9 and 10 
made a payment of Rs. 1,386, on the Ist 
October, 1910 (which was wrongly describ- 
ed in Ex. Aas 31st September, 1910, the 
parties not being conversant with the cor- 
rect number of days in September), The 
plaintiff also alleges that the 10th defend- 
ant made another payment of Rs. 1,396-10 
on a daye which purports to be the 2nd 
October, 1910* but which must be taken to 
be really the 3rd October, 1910, on the foot- 
ing that the parties thought that Septem- 
ber consisted of 31 days. Then she men- 
tions four payments in 1912, 1913, 1917, and 
1919 by the 8th defendant..There is another 
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payment of Rs. 3,100 by the 6th defendant 
on 26th September, 1922. Thus altogether 
seven payments are allegediin para.4, All the 
seven payments are endorsed on the mort- 
gage bond and in para. 11 of the plaint it is 
alleged that the suit will be within time if 
filed within 12 years of the first pay- 
ment by Sathayya, namely the payment 
on lst October, 1910, but as lst October, 
1922, was a holiday the plaint was filed on 
the 2nd October. This paragraph reads as 
if the plaintiff thought that only the pay- 
ment by Sathayya on 3lst September, 1910, 
(that ia 1st October, 1910, will ,save the suit 
from being barred by limitation and that 
the other payments will not avail her for 
saving limitation. Ifthe second payment 
on 2nd October, 1910, is relied on by the 
plaintiff, the suit is just within time and it 
is unnecessary torefer to the fact that Ist 
October, 1922, wasa holiday; if the latter 
payments are relied on the suit is a 
fortiori within time; but none of these was 
relied on, This was because the first pay- 
ment was made on behalf of all the part- 
ners ineluding Sathayya, whereas the other 
payments were made only by the individual 
shares and Sathayya was not one of them. 
In the written statement of defendants Nos. 
2,4 and 5 they pleaded that the first 
payment of 3lst September, 1910, is a for- 
gery andasto the other payments and 
endorsements they pleaded *they were not 
true. This obviously means not that the 
other payments were forgeries, for itis ex- 
preasly admitted before us that the endorse- 
menie were written and signed by the 
persons who purport to write and sign 
them, but that they were not true pay- 
ments. These other sharers are sons and 
daughters of the plaintiff and there is no 
need for forging such payments for the 
plaintiff is anise no relief against them. 
The suggestion on behalf of the defendants 
Nos. 2,4 and 5 is that the plaintiff and 
other defendants were colluding and those 
endorsements were collusive endorsements. 
The Subordinate Judge dismissed the 
suit on two grounds, first that the endorse- 
ment of 3lst September, 1910, was not 
genuine and secondly, that the mortgage 
document was not validly registered as a 
small item of property, 10 cents in extent, 
not belonging to the mortgagor was includ- 
ed in it to procure registration at a place 


. other than the proper place of registration 


and, therefore, the transaction constituted 
a fraud on the Law of Registration. The 
plaintiff appeals. In appeal both the pointe , 
decided by the Subordinate Judge were 
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argued very elaborately by the learned 
Advocate on both sides. 


I first take the question of  registra- 
tion. The mortgaged properties comprige 
certain extents situated in Katrenikorfa, 
Naimmakayalai Kottapalli, Vuppaleguptam 
and Munipalli and 10 cents of land in 
Daksharama —all these are ryotwart lands 
and certain other lands(inam) of about 7 
acres, situated in three other villages, 
All the villages being in the Godavari 
District, the document could be registered 
in the head quarters of the District. 
namely Cocanada, but this requires a small 
additional registration fee beyond thefee 
to be paid in the Sub-Registrar’s office ; 
but if the document has to be registered 
in a Sub-Registrar's office with reference to 
the ryotwari lands, excluding the 10 cents 
in Daksharama, it may beregistered either 
in Mummidivaram or Amallapur and with 
reference to the inam lands itcan bere. 
gistered in Kothapatta, but, asa matter of 
fact, it was registeredin Daksharama. The 
parties were able todo this by including 
the 10 centsin Daksharama. The plaint- 
iff was a residentof Velangi. It is said 
that the plaintiff wanted to register the 
document in Daksharama because she did 
not want to carry the large sum of money 
of Rs, 6,000 to the other three places men- 
tioned which require the crossing of a 
branch of the river Godavari, but it ap- 
pears from the evidence (P. W. No. 2) and 
the map of the (Godavari District also 
that Oocanada is not more distant from the 
plaintiffs village than Daksharama. No 
false addition need be made if the docu- 
ment is registered at Oocanada butit re- 
quires small additional payment. There 
is no purpose, therefore, in resorting to 
any fraudonthe Registration Law. But 
apart from this the defendants mus{ show 
that the item in Daksharama does not 
belong to the mortgagor and was included 
‘in the document, the mortgagee knowing 
that it did ngt belong éo the mortgagor 
and not intending totake it as security. 
There is no question of the non-existence of 
the 10cents of lands asis thecase in Harendra 
Lal Roy Chowdhuri v. Hari Dasi Debi (1) 
The story given by the defendants’ witness 
D. Ws. Nos. 2, 4 and 5 is that the plaint- 
iff was represented in the transaction by 
her husband and her son-in-law, P. 


(1) 23 Ind, Oas. 637; 41 O. 972; 41 L A. 110; 27 
M. L. J. 50; (1914) M. W, N. 462; 16 M. L. T.6; 18 
O. W. N.817; 19 Q. L, J. 484; 16 Bom, L, R. 400; 13 A, 
LJ. 714; + L, W, 1090 (P. O.). 
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W. No.2. Itwas they that desired 
that the document should be registered 
in Daksharama ; the mortgagor said he 
had no lands at Daksharama ; then it was 
the plaintiff's men that suggested that the 
land of 10 cents belonging to Dinavahi 
Murthiraju (D. W. No. 4) should be includ- 
ed inthe document. The suggestion is 
that this land of 10 cents really belonged 
to Murthiraju and that this was known to 
the plaintiff's men. But the whole of this | 
story was not put to P. W, No. 2 in his 
cross-examination. It was not suggested 
in the cross-examination of P. W. No. 2 
that the land belonged to Murthi Raju, 
that the fact was known to P. W. No. 2 
or that afterwards the whole thing was 
brought to the knowledge ofthe plaintiff, 
The whole case was developed only in the 
evidence of D. W. No. 2. The written state- 
ment itself gave no indication of the 
ownership of the land. Defendant's wit- 
nesses Nos.4 and 5 were examined .to 
prove that the land belonged to their 
family, thatin 1911, there was a partition 
in their family and that in the partition it 
fell to the share of the elder brother's son 
of D. Ws. Nos. 4 and 5 who are brothers. 
The alleged present owner of the land, 
that is the elder brother’s son of D. Wa. 
Nos. 4 and 59,is not examined. No docu- 
ment is produced to show that the land fell 
to his share. The partition is said to be 
oral, It is very difficult to test such evi- 
dence as it is easily procured. Defendant's 
witness No. 4 married the niece of the 
first defendant. Defendants Nos. 1 to 5 
appear by the same Vakil who is the brether 
in-law of D. W. No.4. Though no reflec- 
tion is intended to be made by these ob- 
servations against the Vakil,it is clear 
that the first defendant has for some rea- 
son made common cause with defendants 
Nos. 2 to 5 and he and his brother-in-law 
have given evidence to help them. 

The Subordinate Judge in his apprecia- 
tion of the evidence on this matter has 
made the serious mistake of supposing that 

all the properties mortgaged under Ex. A 
except the 10 cents in question were sold 
under Ex. B. This is a mistake, The? 
acres and oddof inam landa situated in 
three villages were not included in Ex. B 
and were reserved by the martgagor and 
there is nothing strange 10 cents of land 
in Daksharama being also reserved by the 
mortgagor. There is nothing convincing to 
Show that the 10 cents of land did not 

.belong to the mortgagor; buts assuming 
that it really did not belong to the mortga- 
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gor, there is nothing to show that thisfact 


was known to the plaintif or that 
the plaintif never intended to 
take this item as securMy. The ob- 


servation of the Privy Council in Biswa- 
nath Prasad v. Chandra Narayan Chow- 
dhury (2); “This case differa toto colo 
from the case suggested in argument 
of a mere failure to make a good title to 
property dealt with by the instrument, 
' and which both parties had intended should 
form part ofthe security " is in favour of 
the plaintiff and does not help the defend- 
ants. That observation shows that, even 
if the mortgagor's title to the property was 
not made out, if it appears that it is intend- 
ed to be taken as security the document 
is still valid. In that case, it was express- 
ly found asa fact by Oox, J., inthe High 
Court, with which the Privy Council ag- 
-reed, that the parties never intended that 
- the share of Kolhua should really be sold 
to Udit Narayan or mortgaged to Polai 
Lal. Oral evidence suggesting fraud on 
the law of registration is easily given and 
difficult to refute by the oppositeside and 
it should be scrutinised with great care 
and ifit is convincing it must be given 
effect to, but where it is suspicious the 
contention must be disallowed. Here I 
may observe thatthe evidence of D. W. 
No. 4is that he saidthathe had no objection 
to his land being included in Ex. A is 
very improbable and must be taken to be 
false. Prior to 1911,it was the joint family 
property of himself and his elder brother, 
and assuming he was the manager, why 
should heallow the property of his family 
to be mortgaged ina transaction between 
his wife's maternal uncle (the lst defend- 
ant) and the plaintiff ? His evidence almost 
implies that the title has vested in the 
first defendant by estoppel and after his 
not raising the objection the property must 
be regarded as having passed to the first 
defendant. But whether this is soor not 
his evidence is so improbable that one 
finds a great difficulty in believing it. 
What is the reason for his being so al- 
truistic ? I am unable to believe D. Wa. 
Nos. 2,4 and 5. I,therefore, differ from 
the conclusion of the Subordinate Judge on 
this matter and hold thatit has not been 
shown that the plaintiff was aware of the 
fact, ifit was 4 fact at all, that the’ 10 
cents of land did not belong to the mortga- 
gor and that she was a party to any fraud 
on the Registration Law. Issue No. 2 must, 


(3) 63 Ind. Oas, 770; 48 O, 500 at p. 516; 48 1, A. 
„427 (P. 0 
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therefore, be found in favour of the plaint- 
iff. ; 

Inow come to the main and substantial 
point in the case which is, whether there 
t any sum still remaining due under Ex. 

, the plea of the contesting defendants 
being that it was wholly discharged, and 
whether the suit is barred by limitation. 
I will first discuss the latter question, 
namely, whether the suit is barred by 
limitation........ The result is that I find Ex. 
À-l to be genuine and that the suit is not 
pare by limitation against defendants Nos. 

to 5, 

In the result I have to allow the appeal 
against Nos. 2 to 5, but the question arises 
to what sum is the plaintiff entitled. The 
sum claimed in the plaint is madeouton 
the footing of theterms of the mortgage 
bond that is, the plaintiff calculated inter- 
est atthe rate of 15 per cent. on the total 
sum of principal and interest due on the 
lst April, 1909, up to date giving credit 
to the various payments, the seven pay- 
ments mentioned in Ex. A but it is easy to 
see that this imposes a larger burden on 
defendants Nos.2 to 5 than they should 
bear at any rate aceording to the settle- 
ment in Ex. Fas between the partners. 
The settlement in Ex. F was made on the 
footing that interest should be caleulated 
after lst April, 1909, at 19 and not 15 per 
cent, As Ihave already remarked, it is 
only in this way that Ex, F supports Ex. 
À-l. Now seeing that there are two penal 
clauses in Ex. A, namely the clause making 
the whole amount claimable on default of 
payment of two instalments and another 
clause raising the rateof interest the sti- 
pulation is obviously penal, within the 
meaning of 8.74 of the Contract Act and 
the parties who made the calculations under 
Ex. F were probably right in thinking 
that the provisions would not be given 
effect to in Oourtof Law, nor would the 
plaintiff herself being a close relation of 
all the parties enforce it with all its strict- 
ness. As a matter of construction of docu- 
ment I think the plaintiff is entitled only 
to the sumdueon Ex. A with interest 
from Ist April, 1909, at12 per cent per 
annum, This gives compensation both for 
failure to pay the instalment regularly and 
for failure to pay the interest due up to lst 
April, 1909. But the present calculation in 
the plaint is made on the footing of 15 per 
cent, from lst April, 1909. The claim for 
the. larger interest must bedisallowed. It 
may be said on behalf of the plaintiff 
that there is no issue: on the matter but 

* 9 . 
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éven without an issue with reference io e. 
74. of’ the Contract Act. I think we have 
got jurisdiction to cut down the rate of 
interest as the point does not require for 
its decision any oral evidence. Butapart 
from this consideration, there is this fag 
that the parties have calculated at the 
rate of 12 per cent. in Ex. F and the 
plaintiff seems to have adopted that cal- 
culation and consented to take the various 
allotments in that paperfrom the several 
partners as showing their proper liability. 
The first payment, namely, Ex. A-1 is a 
joint payment, but after the lst October, 
the various payments were by the re- 
spective persons liable to pay them. The 
second payment of 2ad October of 
Rs. 1,396 10-0 was by the 10th defendant 
and that refers to‘her share! ofthe mort- 
gage money. I have already mentioned 
the fact thatthe payments of 1912, 1918, 
1917 and 1919 exactly agree with the al- 
lotment made for the 8th and 9th defend- 
ants after due allowance is made for in- 
terest andthe last endorsement of 1922 
represents the payments of the 6th de- 
fendant. In asimple case of mortgage 
by several mortgagors if each mortgagor 
makes acertain payment in pursuance of 
an agreement between the mortgagors and 
the mortgagee merely takes itas a pay- 
ment towards the mortgage bond, it can- 
not be said that the mortgagee has agreed 
to the division inter se of the various 
shares between the mortgagors; but this 
is nota simple casa ofthe kind, In the 
circumstances of this case I think the 
plaintiff has agreed to the splitting up of 
the original liability into several liabilities 
of the various partners and her conscious- 
ness that the endorsement of 31st Septem- 
ber, 19.0, in Ex. A-l is necessary, to 
prove the claim against defendants Nos. 
2, 4 and 5 also shows thaf she recogaised 
the division between the sharers, All the 
circumstances of the cage probabilise this 
conclusion. I, therefore, think that the 
plaintiff is not entitled to the sum prayed for 
but to a less&r amount. After the figure 
of Rs, 7,872 mentioned in the plaint 
schedule tbe calculation of interest must 
be made at12 percent. instead of 15 per 
cent. The sum arrived at in this way 
would be Rs. 3,753.10 shown as due by 
Satthayya in Ex, F. This sum shall carry 
interest at 12 percent. per annum from 
lat October, 1910,to the date fixed fdr 
payment (8th July, 1929) and after that 
the consolidated amount shall carry inter- 
est at 6 percent, As the amount is large 
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we will give seven months’ time for pay- 
ment, The plaintiff will pay and receive pro- 
portionate costs throughout. 

After I finished theabove judgment, I 
had the advantage of reading my brother's 
judgment. I findI have overlooked the 
point argued by the Advocate for the re- 
8pondents, viz., that the date of endorse- 
ment does not avail under s. 20 of the 
Limitation Act but the date of actual pay- 
ment. J agree with my learned brother's 
judgment on this point. 

As tothe 7th defendant the item pur- 
chased by him is not included inthe 
sshedule A-1 and theappeal must be dis- 
missed as against him on this ground. 

Venkatasubba Rao, J.—This ia a 
suit instituted on the 2nd of October, 1922, 
ona mortgage (fix. A) dated the 5th 
Dacamber, 19006, for Ra. 6,000, The 1st defend- 
ant is the mortgagor, and no relief is 
claimed against him, The 7th defendant 
was impleaded on the ground that he was 
in possession of a part of the property 
mortgaged, The other defendants are 
persons entitled to the equity of redemp- 
tion at the date of the suit. On 17th March, 
1908, by Ex. B, the bulk of the property 
mortgaged was purchased from the mort- 
gagor by five persons. 

1, Vallooru Sathayya, the predecessor. in- 
title of defendants Nos. 2 to 5, who died 
some time previous to the suit 

2. The 6th defendant, a daughter of the 
plaintiff, 

3. The 10ih defendant, another daugh- 
ter. . 

4. The 8th defendant the son of the 
plaintiff, (he married the daughter of 
Vallooru Sathayya ) 

5. 'The 9th defendant another son, 

The five purchasers continued to bein 
joint enjoyment of the properties purchas- 
ed and they entered into & partition in 1909 
and 1910. The plaintiff exonerates in the 
suit, her sonsand daughters and seeks to 
recover the amount due, by the sale of the 
properties that fell at the partition to the 
share of Vallooru Sathayya. Defendants Nos. 
2to 5, his sone and grandsons, pleaded 
first, that the mortgage was fully discharg- 
ed and secondly that the suit was barred 
by limitation. There was a further plea 
taken that the mortgage bond wgs inopera- 
tive for want of proper registration. Tho 
learned Subordinate Judge held that re- 
gistration wagobtained by fraud and that 
thesuit was barred by limitation and dismiss. 

on both these grounds. In. 3xegard to 
the discharge pleaded, he found against 
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the defence and held that the plea was not 
made out. . 

I shall first deal with the question of 
limitation. In so doing, I shall also deal 
with the plea of discharge as*to a certain 
extent, both the defences rest on the same 
facts. By the sale-deed, Ex. B the purchas- 
ers agreed with the vendor (the Ist defend- 
ant) to pay up the amount due to the 
plaintiff and discharge the mortgage. The 
consideration for the sale, namely, 
Rs. 28,000 was thus made up. 


1. Re. 6,918 due upon the mortgage to 
the plaintiff. 
2° Rs. 13,082 cash paid before the Sub- 
Registrar. 
3. Rs. 8,000 amount of the promissory 
——— noteexecuted by the pur- 
Rs. 28,000. chaser in favour of the let 


defendant, 

The case of the plaintiff is, that just on 
the eve of the final winding up of the 
concern by the five sharers, they made a 
joint paymenton the Ist October, 1910, of 
Rs. 1,386 towards the interest due on the 
mortgage, that it was endorsed on the back 
of the bond and that the date appearing 
against the endorsement the 3lst Septem- 
ber, 1910,is a mistake for the lst October. 
The endorsement (Ex, A-1) purports 
to have been signed inter alia by Vallooru 
Sathayya, His representatives, defendants 
Nos. 2 to 5, attack the signature as a for- 
gery. One of the main questions to be 
decided inthe suit is, is this a genuine 
endorsement? It isa part of the plaintiff's 
case, that at the winding up referred to, the 
several sharers agreed to discharge the 
plaintiff's debt, each by paying a certain 
specified sum—the amount depending on 
the state of the account between the co- 
sharers, It is said that this agroement 
was, in fact, carried out by all the except- 
ing Sathayya. On the mortgage-deed, 
there are various endorsements of pay- 
ment said to have been accordingly made 
subsequent to the partition. 

They bear the following dates:— 

1, 2nd October, 1910. 

2. 15th October, 1912, i 

3. 21st July, 1925. 

' £. 12th July, 1927, 

5. 13th September, 1919, 

6. 26th September, 1922, 

The first ef these is alleged to relate to 
a payment by fhe 10th defendant. The 
2nd, the 3rd,the 4th and the th are 
said to relate to*payments by the 8th defend- 
ant. The 6th is alleged to refer to & pay- 
ment by tBe 6th defendant, . ` 
e A 
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Though the plaintiff relied in her plaimt 
generally upon all the endorsements’ noted , 
above to save her claim from the bar of 
limitation, she more or less confined  her- 
selfat the trial to the endorsement dated 
the 81st September, 1910, and the evidence 

at was adduced almost exclusively re- 
lated to that endorsement. That was the 
only endorsement to which Sathayya was 
said to bea party and the plaintiff seems 
to have thought that to get a decree against 
the latter's representatives, the genuine- 
ness of that endorsement must be established, 


I have come to the conclusion that 
Ex. A-1 is genuine and that Sathayya 
signed it, ` 

A long paragraph in the judgment ex- 
clusively deals with the motive for the suit, 
Many of the matters to which the learned 
Judge had adverted seem, in my opinion, 
to be irrelevant. Between the family of 
Sathayya and that of the plaintiff, there was 
continued litigation from ebout 1919 but 
from that fact, it seems te be unsafe to 
draw any inference. That is, of course, 
areasonfor our scrutinising the evidence 
with great care. Although the nature and 
history of the quarrels has been fully dealt 
with at the bar, it is quite unnecessary to 
refer to them in detail in this judgment. 
The fact that emerges is, that there were dis- 
putes both of a civiland criminal nature 
in some cases; they ended in lavour of the 
plaintiff's family and in some in favour of 
Bathayya'. I desire only to make a few 
remarks in regard to this aspect of the 
case. In discussing the evidence on this 
point, the learned Judge says, that in the 
litigation between the 2nd and the 8th de- 
fendant, the former uniformally won and he 
suggests that this suit is in the nature ofa 
counter blast. On an analysis of the vari- 
ous events, this statement has been shown 
to be quite wreng and the learned Oounsel 
for the respondent has had to admit this. 
Then again, the Judge observes, referring 
toa certain agreement that was “brought 
into existence’ bf the 8th defendant sug- 
gesting thereby, that it was a forgery. 

here is no justification in the evidence 
for this statement and what is more im- 
portant is, that agreement, impeached asa 
forgery by the 2nd defendant's wife, has 
since been found by Courts to be absolute- 
ly genuine. If from this episode an in- 
ference is to be drawn, that can be not 
against the plaintiff, but againet the 
defence; but I do not propose to take this 
into consideration and my only reason for 
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‘referring to the quartela is, to show that 
the fearned Judge allowed his bias against 
the plaintiff to influence his mind. The mis- 
understandings may show either that the 
sult is false or the defence unfounded, and 
they cannot furnish any proper grounds for 
judgment, 

Mr. C. Rama Rao for the respondent, has 
contended before us for the first time that 

' the endorsement (Ex. A-1)is not in law 
sufficient to take the debt out of the Statute. 
He says that on the plaintiff's own showing 
the payment was made long before the en- 
dorsement and argues that, on that account, 
the suit is barred by limitation. True under 
8.20 of the Limitation Act, the period has to 
be computed from the time when the pay- 
mentis made. What happenedin this case? 
Though the actual payment was on a pre- 
vious date, the parties on the date in ques- 
tion agreed to treat it asa payment of in- 
terest towards the bond. I have already 
dealt with the evidence on the point. 
Some amounts had been paid out of joint 
funds to Gangaraju on behalf of the plain- 
tif. There was thus a sum due by the 
plaintiff to the fiveco-sharers. On the lst 
of October, an account was taken of the 
gum due by the plaintiff, interest was added 
and it was found that Rs. 1,396-10-0 was the 
totalsumdue by her to the debtors, that 
is, the mortgagors’ representatives. It was 
for the first time on that date, that the 
parties agreed that the debt due by the 
plaintiff was to be treated as a payment 
towards interest under the mortgage bond. 
It is unnecessary under s. 20 that money 
should „actually pass, for a settlement of 
account may be as effectual as a real pay- 
ment. Infact, a transaction whereby the 
parties agree that an amount previously 
due by the creditor to the debtor shall be 
treated a3 amount paid by the latter to the 
former, is in substance identical with a 
transaction where the debtor receives 
actual payment and pays the amount back 
to the creditor. This is, exactly what hap- 
pened in the present case, I have no doubt 
that thisis thé correct view to be taken of 
the law and the respondent's contention, 
therefore, fails. I may note in this connec- 
tion that if the evidence on this lacks 
details, it is not the plaintiff's fault. In the 
pleint, it is distinctly alleged that the 
payment was made on the -lst October, and 
the point now raised was not taken in the 
written statement or at the trial in the 
Court below. 

Further, the endorsement on a proper con- 
Birgetion amounts to an acknowledgment 
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ofliability under s. 19; and the plaintiff 
has referred in her plaint to s, 19 as well 
88 s. 20. 

The trial proceeded in the lower Court 
on the footing that the question of limita- 
tion was to be decided solely with 
reference to Ex. A-1. The plaintiff according- 
ly made no attempt to prove the other 
endorsements on the bond excepting that 
of the 2nd October, 1910. There is suffici- 
ent evidence to hold that the last mentioned 
endorsement is proved, although the plain- 
tiff did not consciously seek to prove that 
endorsement. In the view I have taken, 
that Ex, A-lis genuine, I do not propose 
to consider the other endorsements in the 
case or their effect more especially, because 
there has been no argument before us on 
the point. ‘ 

The next point that has to be considered 
is, whether the registration of the bond 
was not legal on the ground that it wasa 
fraud on the Registration Law. On thia 
point again, as I have said, the finding of 
the lower Court is against the plaintiff and 
I regret, that after a careful *consideration 
of the evidence, I am unable to agree with 
that finding. The mortgage-deed  com- 
prised several items, which may be group- 
ed under four headings. | 

1. Lands in one block, at Nimmakayala 
Kothapalli, Munipalli Pedagadavalli and 
Uppalaguptam. Extent acres 218-18 sents. 

2. Another block of lands, in Katrene- 
konda, extent acres 537-62 cents. . 

3, Inams in Palivela. Komarajulanka and 
Devarapallai acres 7-75 cents. 

4. Dhaksharamam 10 cents. 

The case put forward by the defence in' 
their pleading is that the lst defendant to 
his knowledge as well as that of the mort- 
gagee,was not the owner of the fourth item. 
It was further pleaded: ' 

"Thesaiditem is a fictitious and uniden- 
tifiable piece of property". . 

It was included in the mortgage solely 
with the object of getting the mortgage. 
bond registered at Dhaksharamam. This 
was the defence that was put forward in 
the written Statement but at the trial, one 
part of it was abandoned. The case that 
item No, 4 wasa fictitious and non-existent 
item was given up. The only contention that 
was pressed - was, that the Igt defendant 
was not the owner of the property. Hag 
this contention been made out? The 
mortgagor, the lst defendant, was examin- 
edand he said that the property belonged 

not to him, but to his nephaws, who in 
their tùrn, gave evidence as D. Ws, Nog 
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4 and 5 and confirmed that statement. 
They had to admit that there was not a 
particle of documentary evidence to show 
that they were the owners. Nothing was 
more easy for the uncle than to suggest 
that the item belonged to thenephew. It 
was to their interest to support that state- 
ment and I regard their evidence as 
worthless in the absence of any writing to 
prove their ownership. The nephews, be 
it noted, are kurnams, and what prevented 
them from showing by producing Revenue 
Records that they were enjoying the land? 
Then.again, it was D, W. No. 4 that ar- 
ranged the mortgage transaction and it 
was D. W. No.5 that wrote out the mort- 
gage-deed. Is it likely that if that item 
was their property, they would have allow- 
ed it to be included to their detriment in 
the mortgage executed by their uncle ? 

Suppose that the dispute was between 
the Ist defendant and his nephews. Would 
not the fact, that they willingly allowed 
the property to be described as belonging 
to the uncle bea strong piece of evidence 
in his favour ?* And in the absence of any 
title-deed or other documentary evidence 
would not that fact be almost conclusive 
evidence? In my opinion it is an idle 
contention that the property belonged to 
the nephews. 

Let us now examine the case put for- 
ward by the defence as regards how this 
happened. If this item had not been in- 
cluded, the proper registration office would 
have been either that of Amalapuram or 
Mummidivaram or Kothapetta. The plain- 
tiff, it issuggested, was unwilling to cross 
theriver with money, to either of these 
three places. So it was that a piece of 
land at Draksharamam was included, to 
give the Sub-Registrar jurisdiction. Ac- 
eording to the mortgagor this is what hap- 
pened: 

“I said I have no land there. Then they 
said that some land belonging to Murthiraju 
(D. W. No. 4) couldbe included and the 
document registered at Draksharamam. I 
said I do not know about that land and it 
they arranged that with Murthiraju, I had 
no objection." 

Murthiraju as D. W. 4. No. supports the 
statement and adds:— 

"I did nof object toourlÜcents being 
included in Ex.*A." The document was 
written at this man's houseand as I have 
said, the writer, was his brother, D*W. No. 
5. The motive suggested is thus one of con- 
venience. elt is. admitted that there waa, 
another place Cocanada, where the dcoument 
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could have been validly registered without ° 
the inclusion of this item. It is further 
admitted that Cocanadaand Draksharamam 
are equidistant from Velangi, the plaintiff's 
place. The reason for not choosing 
Osbanada (so it is said) is to savea paltry 
sum of a fewrupees, for the registration 
fee at Cocanadais slightly more than at 
Dr&ksharamam. When two years after the 
mortgage the property was sold by Ex. B, 
it is common ground, that the money was 
carried across the river and thesale-deed 
was registered at Amalapur. The persons 
who had to take the money in 1908 were, 
as the evidence shows the same as those 
that had to ¢carry it in 1906. The motive 
suggested for the fraudulent insertion is, 
therefore, utterly inadequate, 

I have already said that the case set up 
in the written statement was in part 
abandoned at the trial. We further find 
that when the plaintiff's witnesses were 
cross-examined the case as presented at the 
trial was not even indicated. Plaintifi’s 
witnes No. 2 was askedin cross examination 
whether any attempt was made to find out 
that the Ist defendant hed title to this item. 
Why was not the case of the defence put to 
him? Plaintiff's witness No. 2 wes cross-ex- 
amined on the 30th October and D.W, No. 2 
gave his evidence on the 28th November. 
There was sufficient time for inventing the 
story to which the defence witnesses 
spoke. 

The learned Judge says that the morte 
gagor sold by Ex. B all the items included 
in Ex. A excepting the 10 cents in ques- 
tion, This in the Judge's words is, “conclu- 
sive indication" of the fact that the mort- 
gagor did not own that item. It is not dis- 
puted that this is based on & misapprehen- 
sion, There were certain items beyond item 
No. 4 not included in the sale-deed. What 
was regarded by the lower Oourt as a 
conclusive argument turns out to be wrong, 
Next the respondents learned Counsel 
argued “that it was admitted” that before 
the mcrtgage the plaintiff did not care to 
inspect the 10 cents in question; but it is 
in evidence that the third item inam lands 
were likewise not inspected. 

It is for the defence to affirmatively 
make out that the parties committed a 
fraud. It seems to me that the evidence 
falls for short of what is required in a case 
ofthis kind, For invalidating a document 
on this ground, it is not sufficient to show 
that the mortgagor contemplated a fraud; 
it must be further shown that the mortgagee 
was a partyto that fraud. Harendra Lal 
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Roy Chowdhuri v. Hari Dasi Debi. (1). Did 
the parties intend or not that the item 
should form part of the security? If the 
parties did, in any event,the mortgagee dip, 
then fraud is out of the question, Biswanath 
Prasad v. Chandra Narayan Chowdhury 
(2). It is not sufficient to render a document 
invalid that the mortgagor is unable to 
establish his title tothe property. Their 
Lordships observe in the second mentioned 
Case : 

“This case differs toto colo from the case 
suggested in argument of a mere failure to 
make good a title to property dealt with by 
the instrument, and which both parties had 
intended should form part of the security.” 

Even granting that every word of the 
defence evidence is true, what is its effect? 
There was nothing to prevent the nephews 
from consenting to their property forming 
part of the security. Nor was there any- 
thing wrong in the plaintiff ineludiag that 
property in the mortgage. The crucial 
question is, as I have said, was the item 
intended or not to be part of the security? 
If it was, the nephews would be estopped 
from disputing that their property became 
effectively subject to the mortgage. In 
Biswanath Prasad v. Chandra Narayan 
Chowdhury (2), it was distinetly found that 
neither the mortgagor nor the mortgagee 
intended tiat the item there in dispute 
should form part of the security. In the 
present case I am satisfied that there was & 
clear intention that the security should 
operate on the fourth item to whomsoever 
it belonged although, as I have already said 
I have no hesitation in finding that the lst 
defendant was its owner. 

In this connection, I must mention that 
about two weeks after theevidence was 
closed, the defendant applied to the lower 
Oourt for permission to file a capy of 
Diglott Register with a view to prove the 
title to the itemin question. This appli- 
cation was refused, and, in my opinion, 
rightly, Apart from the reason given by 
the Judge that there was no explanation 
for the delay, the document, is most 
inconclusive on the point. We have bean 
asked to admit it and for the reasons 
mentioned we have refused tocomply with 
that request. 

The only question that remains is, to 
what amount is the plaintiff entitled ? She 
now seeks to recover the entire balance 
that is, to throw the whole burden upon 
defendants Nos. 2 to 5. Oan she be permitted 
to doso? The plaintiff's conduct shows 
that she agreed to split up.the mortgage 
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and recognise the arrangements embodied 
in Ex. F by which the debt was apportioned 
among the, various purchasers, The 
endorsements made on Hx. A furnish clear 
evidence of this fact; they containreference 
to the amounts severally payable by each 
of the co-sharers. Moreover Ex. I, dated 
the 16th September, 1922, is conclusive on 


“this point. Iam, therefore, of the opinion 


that the plaintiff's claim against these 
defendants muat belimited to the amount 
mentioned in Ex. F that is, to Rs, 3,759-1-0 
and to the interest thereon. 6 

As regards the rate of interest the plaint- 
iff's conduct shows thatshe cannotclaim 
more than 12 percent. for it is on this basis, 
that she alleges, she received the amounts 
due from the other co-sharers. The plaint- 
iff is, therefore, entitled against defendants 
Nos. 2 to 5 to a decree for Rs. 3,759 1-0 with 
interest at 12 per cent. per anaum from 
lat October, 1920, to the date fixed for sale 
and with interest thereafter at 6 per cent. 
on the aggregate sum. 

As regards costs, I think the proper order 
is, that the plaintiff shall pay and receive, 
proportionate costs throughout, 

ne date for redemption is 8th July, 

1929. 

I have said that the 7th defendant was 
impleaded on the ground that he was in 
possession of some items of the suit 
property. It was for the frat time dis- 
covered by the 7th defendant's Counsel, 
almostat the close of the argument before. 
us, that his client is not in possession of 
any part ofthe property and the suit is on 
that ground dismissed against the 7th 
defendant but without costs. 

Y. N. V. Decree modified, 


MADRAS HIGH COURT. 
Civil Raviston Parrriox No. 698 or 1527. 
January 11, 1929 
Present: —Mc. Justica Venkatasubba Rao 
and Mr. Justice Reilly. 

M. OHENGALROYA OHETTY-—PraINTIFE 
— PETITIONER 
NAINIAPPA NAIOK ER ano OTHERS— 
DaBFaSDANT3—RR3BDNDHBNTS, 

Negotiable Instruments Act (X XVI of 1881), ss. 26, 
120—Pro-note by minor, validity of—Estoppel from 
getting up*minority. A 

A negotiable instrument executed bya minor is 

oid and the minor is not precluded by 45. 120 ofthe 
Kozotiabke Instruments Act from denying the validity 
of the note on the ground of want of capacity to 
contract. * 
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The specific provision contained in s. 120 of the Nego- 
tiable Instruments Act as to estoppel is clearly sub- 
jeot to the general rule enacted inthe earlier s, 26 as 
to capaeity to contract, . 


Petition under s. 115 of Act V of 1908 
ands. 107 of the Government of India Act 
praying the High Oourt to revise a 
decree of the Full Bench of the Court of 
Small Oauses, Madras, in N. T., A. No. 174 of 
1826, 8. O. S. No. 2939 of 1926. 

Mr. M. N. Duraiswamy Iyyengar, for the 
Appellant, 

Mz. L. S. Veeraraghava Iyer, for the Re- 


spondents. 
JUDGMENT. 

Venkatasubba Rao, J.—In this 
petition the plaintiff attacks the decision 
of the Full Bench of the Oourt of Small 
Oauses, Madras. The suit was filed ona 
promissory note against two defendants, 
The trial Judge found that the 2nd defend- 
ant was a minor and dismissed the suit as 
against him. The decision was confirmed 
by the Full Bench of the Gourt of Small 
Oauses. Thé plaintiff (petitioner) relies 
upon 8.120 ofthe Negotiable Instruments 
Act which enacts that no maker of a 
. promissory note shall in a suit therein by 
a holder in due course be permitted to 
deny the validity of. the instrument as 
originally made. The point to decide is—Is 
& party precluded under this section from 
denying the validity of the note on the 
ground that he did not possess the capacity 
io contract? Section 26 of the same Act 
says that every person capable of contract- 
ing may bind himself by the making of a 
promissory note. According to this section, 
therefore, capacity to incur liability as 
maker of the note depends upon his 
capacity to contract under the general law. 
The Indian Contraet Act makes minority 
at the time of the contract a disqualifi- 
cation. The specific provision contained in 
8, 120 is clearly subject to the general rule 
enacted in the earlier s. 26, If the party 
does not possess legal capacity to enter 
into a contract, 5.26 makes it clear that 
such person cannot render himself liable by 
executing a promissory note. The decision 
of the Full Bench is, therefore, correct, If 
authority is needed for this proposition, it 
is to be found in Ma Hnit v. Hashim 
Ebrahim Meter (13. ; 

Their Lordships say at page 359*, 

"Ali Hashim Meter certainly » was a 

(1) 55 Ind. Cas, 793; 38 M. L. J.853; 18 A. L. J. 
335; (1920) M. W. N. 319; 20. P.L. R, (P. O.) 58; 32 
Bom L.R 5A; 32 0. D. J. 214; 37 M. L T. 190° 


‘Pago of 38 M L, J, {Ed4] 


PAKKIAMUTHU NADIR t, KANAGA SABAPATHY, 


117 L 0, 1929 e 


minor and Fatima Bibi apparently was a 
minor when the promissory note was made 
The suit should have been dismissed on 
that ground if there was no other ground 
fbr dismissing it." 

This is clear pronouncement that a 
promissory note made by a minor is void. 

As regards certain other point, which 
the petitioner wishes to raise, I agree with 
the Judges of the Fall Bench that he 
must not be allowed to raise that at a 
late stage. The petition fails and is dis- 
missed with costs. 

Reilly, J.—I agree. 


Y. N. Y, Petition dismissed, 


MADRAS HIGH COURT. 
BzooND OrvinL ArPnans Nos. 629 To 650 
or 1926. 

December 19, 1928. 

Present: —Mr. Justice Jackson and 

Mr. Justice Reilly. 
PAKKIAMUTHU NADAR AND OTHERS 
— PLAINTIFFS—APPBLLANTS 


versus 
R. KANAGA SABAPATHY OHETTIAR 
—DEFENDANT— RESPONDENT, 

Madras Estates Land Act (I of 1908), s. 40—Suit for 
commutation of rent—Principles for ascertainment— 
Temporary leases, effect of. 

Ina suitfor commutation for reast under s. 40, 
Madras Estates Land Act, the Collector is bound to 
have dueregard to the average value of rent actually 
accrued due tothe landholder during the preceding 
ten years. A very good criterion of the rent actually 
accrued due is the money value agreed upon by the 
parties, [p. 135, col. 1.] 

To attract the provisions, 
Estates Land Act, it is 
the time of suit the 


make the calculation upon that fictional basis, The 
fact that in that period he has paid in cash can 
be takeg into consideration. But it is only one 
fact to be duly considered in relation to other cir- 
cumstances. There is, however, no warrant for treat- 
ing it as the one basic fact. [ibid.] 

Section 40, cl 3 (b) Madras Estates Land 
Act, merely means that if for neighbouring 
occupancy ryots a regular money rent has 
been fixed, which, subject to the provisions of the 
Act willbe permanent—that rent shall be taken into 
consideyation. It has no reference to temporary 
leases. [p. 135, col. 2.] 

Second appeal against the decrees of the 
District Court, Tinnevelly, in Appeal Suits 
Nos. 574, 537, ete. of 1922 respectively, pre- 
ferred against those of the Court 
of the Honorary Deputy Collector, 
Tinnevelly Division, in Summary Suits Nos. 
219 etc. of 1920 respectively. 

Mr. T. M. Ramaswami Iyer, for the Ap- 
pellants, TE . 
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Mr, T. A. Ananta Iyer, for the Respond- 


ent. 

JUDGMENT.—These are appeals 
from the judgment and decree of the 
District Judge, Tinnevelly in first appesld 
in 22 summary suits tried by the Honorary 
Deputy Oollector of Tinnevelly under the 
Estates Land Act. 

The suits were brought by ryots for com- 
mutation of rent under s. 40 of the Act. 

The Deputy Collector has carefully gone 
into the relevant facts bearing upon the 
rent, but in all these suits except four, viz., 
those in Second Appeals Nos. 630, 640, 642 
and 647 of 1926 in which no such rent was 
paid, he has ignored the circumstances that 
cash or Kathu Kuthagai rents had prevailed 
between the  landholder and ryot for 
certain periods previous tothe suits. He 
says in his 23rd paragraph that these rents 
are of recent dates and cannot be taken as 
a basis. On the other hand, the learned 
District Judge has entirely based his con- 
clusions on calculations founded upon those 
rents, ignoring the other matters inquired 
into by the Deputy Colleetor. Neither of 
these methods can be commended. The 
Collector is bound under s. 40 to have due 
regard to the average value of rent actual- 
ly accrued due to the landholder during 
the preceding tenyears. Obviouslya very 
good criterion of therent actually accrued 
due is the money value agreed upon by the 
parties. To attract the provisions of s. 40 
it is necessary that at the time of suit 
the ryotis liable to pay in kind, but it is 
not necessary to assume that for the pre- 
vious ten yeara he has paid in kind, and to 
make the calculation upon. that fictional 
basis, The fact that in that period he has 
paid in cash can certainly be taken into 
consideration. Butit is onlyone fact to 
be duly considered in relafion to other cir- 
cumstances. There is no warrant for the 
lower Appellate Court treating it as the 
one basic fact and then not even taking 
those rents at their face value, but artifi- 
cially enhancirg them with reference to the 
current prices of paddy. The suits except 
the four mentioned above must be remand- 
ed to the Court of trial for re-consideration 
of the commutation rates after having due 
regard to the Kattu Kuthagsi proved to 
have been paid in each case. Costs to abide 
the regult. 

As regards thesuits which are not affect- 
ed by these leases we do not find that the 
first Court has erred in any way and cer- 
tainly the lower Appellate Oourt was not 
justified in treating the temporary leases as 
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the money rent payable by occupancy ryots 
contemplated in s. 40, cl. 3 (b) That sub- 
gection merely meansthatif for neighbouring 
occupancy ryots a regular money rent has 
been fixed, which subject to the provisions 
of the Act will be permanent—that rentshall 
be taken into consideration. It has no 
reference to temporary leases such as the 
Kathu Kuthagai leases in these suits. 

The respondent takes objections to the 
Deputy Oollector’s commutation on certain 
specific grounds (1) the Deputy Collector 
has excluded Fasli 1329 from the ten years” 
average struck under s. 40, cl. 3 (a) because 
the prices in that year were abnormal owing 
to the war, And for Fasli 1328 he took & 
reduced rate on account of the same ab- 
normality. It is contended that he must take 
the full ten years, solong as someof them 
have been actually notified as famine years. 
Probably to take ten years as they stand, 
and then after due consideration to make 
such modifications as the circumstances of 
each demand would be in stricter conformity 
with the Act. But the course adopted by the 
Deputy Collector has been approvedin Mempu 
Ramayya v. Zemindar of Madras (1) and 
we see no reason to condemn it. It comes 
tothe same thing whether the modification 
is made at the beginning or at the end of 
the calculation (2). The Deputy Oollector 
has allowed for shrinkage, occurring after 
the paddy due to the landholder as melva- 
ram has been measured on the thrashing 
floor as setforth in the para. 14 of his 
judgment. Thelandholder admitted that 
shrinkage was taken into consideration 
only he said it was done by heaping the 
measure, Tne Deputy Collector has found 
that this method was not employed; and he 
is fully justified in providing otherwise for 
shrinkage by a 7 per cent. deduction. 
(3) Sarasaris the landholder wished the 
average crop to be estimated by dividing 
the gross out-turn only by such fields as 
were actually cultivated. The Deputy Col- 
lector, on, the other hand, though excluding 
mamul waste has counted in with the fields 
those ordinarily cultivate but left unculti- 
vated in particular seasons. We-agree that 
this isthe fairer method because if the 
varam system prevailed the landholder 
would get nothing from fields, unavoidably 
left fallow. à "e 

In these four cases, therefore, the judg- 
ment of,the Deputy Oollector wil be res- 
tored and that of the lower Appellate 
gourt reversed, with costs in both Appellate 


QD 95Ind. Cas. 963; (1926) M. W. N. 351; A. L R, 
1996 Mad, 769. 
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Courts to the present appellants. 

_As regards the memorandum of objec- 
tions it is conceded that in Second Appeals 
Nos. 631 and 632 items included in the first 
Oourt decree have been accidentally omitted 
from the lower Appellate Court decree. 
This should be noticed when the decrees 
are again drawn up. The other memo- 
randa of objections will be allowed 
Bo far as indicated above without costs. 

Y. N, Y, Appeal allowed. 


MADRAS HIGH COURT. 
ORIGINAL SIDE Appga No, 28 or 1927, 
December 11, 1928. 

Present :—Sir Murray Ooutts-Trotter, K^, 
Ohief Justice and Mr. Justice Jackson, 
V. ALAGAPPA OHETTY AND o14zn8 

i — Å PFELLANIS 


VETSUS 
ROOPCHAND OHABILDOSS anD Sons 
— RESFONDANTR, 

Contract Act (IX of 1872), 8. 91—Sale of goods— 

Goods sent at owner's risk—Delivery to carrier, whether 
amounts to delivery to buyer— Loss during tranmt— 
Seller's liability. 
_ Bection 91 of the Contract Act, is not intended to 
impone a legal restriction on the freedem of buyer 
and seller to make their own arrangements as io the 
terms on which the goods are to be delivered to a 
carrier for transit from seller to buyer The section 
is only meant and could only be meant to apply to 
cages where there is no specific arrangement or course 
of dealing between the parties. [p. 137, col. 2.] 

Where there is an agreement express or implied 
between the parties to a contract or sale of goods 
that the goods are to be sent to the buyer at owner's 
risk, notwithstanding the provision in g 9] 
Contract Act, delivery to the carrier will amount to 
delivery to he paver and at the goods are lost 

uriug transi e loss will fall 
ea on the buyer, [p. 

Appeal from the judgment of Mr, 
Justice Beasley, dated the 21et December 
1926, and passed in the exercise of the 
Ordinary Original Civil Jurisdiction of 
ae E Court, in Oivil Suit No, 353 of 

:6. : 

Mr. V. V. Srinivasa Iyengar, for the 
Appellants. 

Mr. Vere Mockett, for the Respond 

: ents, 
JUDGMENT, 

Coutts-Trotter, C. J.—Mr. Justice 
Beasley deetribed this as one of the most 
mysterious cases be ever had tried before 
him. As it unfolded itself at the . trial, it 
may well have‘keen so, but he, I think, 
has so completely solved the mystery him. 
self that 16 is a mystery no longer. The 
fasts necessary for our purposes can be 
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summarised briefly. The plaintiffs arid the 
defendants are both dealers in silver, the 
plaintiffs’ place of business being in Madras 
and the defendants in Salem. The defend- 
akts from time to time telegraphed to 
the plaintiffs asking them to send con- 
Bignments of metal for the purposes of 
their business in Salem and they had done 
so for a number of years, It is in evi- 
dence that 22 such transactions relating 
to consignments of silver had taken place 
within the last few years. In each one of 
them, the procedure was the same, The 
plaintiffs on receipt of the telegram of 
request bought silver in the Madras mar- 
ket in the form of bara or ingota, cut them 
up and then packed them when co cut up 
intoa wooden box which was then wrapped 
jn a gunny bearing the address of the 
buyer at Salem, and sealed in several 
places with the sellers’ seal. The package 
was then taken by one of the plaintiffs’ 
servants to the Reilway Station and handed 
over to the Railway Oompany for de- 
spatch by trainto Salem. In every single 
case on record, the boxes were sent on 
owners risk note, which, of course, is 
the cheapest rate available, and protects 
the Railway Company from liability in 
the event of loes in transit. In this parti- 
cular traneaction a Lar of silver wus order- 
ed by the defendants by a telegram of 
the 8th of April, 1806, Ex. O in the cage, 
The plaintiffs went into the market forth- 
with and bought a bar and sentit bya 
reliable servant, on it being packed and 
put in a gunny wrapper, to the station 
to catch the evening mail. In the ordinary 
courte it would reach Salem at about 
4 o'clock in the morning, the train leaving 
Madras at 730 or 9 r.m., and would be 
for some hours in the Parcel Office at 
Salem awaiting despatch to the consignees, 
defendants when business hours began. 
A parcel was in fact taken by the Railway 
carting contractors and tendered to the 
defendants at their place of business at 
about 9 o'clock. That parcél was rejected 
by the defendants as being obviously not 
what was said to have been despatched ag 
it was far too light. The box in the 
plaintiffs place of busiress in Madras 
weighed 39 seers, roughly equivalent to 
821bs. Avoirdupois and the box which was 
tendered and rejected at Salem weighed 
oly 26$ seers, rougbly 50 lbs, Avoir- 
dupois. There were other signs of sus- 
pison on the enclosing gunny. The de- 
endants having rejected the parcel, the 
plaintiffs declined to have anything to do 


0117 L O. 1929 


with if either, and it remained in the cus- 


tody of the Railway Company unopened’ 


until the trial of the suit brought by the 
sellers when it was opened in the presence 
of Mr, Justice Beasley in Court. | 

There can be no doubt that if the 
seller did deliver the box to the Railway 
Company in Madras witha silver bar in 
it, there must have been a substitution 
en route, because that which was opened 
in Court, and which undeniably was that 
which was tendered to the defendants in 
Salem, contained some worthless, scrap 
iron. Mr. Justice Beasley very carefally 
thrashed out the whole evidence and came 
to the conclusion that somebody made up 
a dummy box to look as nearly as possible 
like the box that was expected and had 
managed to substitute it for the box that 
came by train while it was in the Parcel's 
Office at Salem, taking away the real 
box containing the bar of silver and leav- 
ing the box of scrap iron inits place. I 
entertain no doubt that Mr. Justice Beas- 
ley was right in supposing that infinitely 
the most probable thing is that that substi- 
tution was made in the Parcel Office at 
Salem. It also follows that it must have 
been made by one of the employees of the 
defendants as it obviously had to be made 
by some one who knew of the despatch 
and expected receipt of the box. He also 
pretty clearly must have got hold of a 
gunny which had been used in the transit 
of a former package from the plaintiffs 
to the defendants. But, it is not really 
necessary, to speculate as to how and 
where the loss took place provided we are 
satisfied that the real parcel was in fact 
delivered into the hands of the Railway 
Oompany at Madras and that the substi- 
tution did not take place before that. 
The evidence of the weighing clerk at the 
Central Station (which the learned Judge 
accepted) where he noted on the way 
Bill that the weight was 39 seers, is con- 
clusive as to this and ,I entirely agree 
with the learfed Judge that the notion 
that the substitution had taken place 
in Madras before despatch is altogether 
untenable. 4 

If that be so, prima facie the plaintiffs 
have made a good delivery to the defend- 
ants because they had given delivery to 
the carrier, namely, the Railway Oom- 
pany, and if that is effectively done, the 
loss rests upon the buyer. These goods 
were sent at owners risk which after 
despatch on transit means, of course, the 
buyer's risk, If that was done which was 


ALAGAPPA OHETTY V, ROOPOHAND CHABILDOSB, 


137 


contemplated to-ba done by the parties 
to this contract, it is quite obvious that 
both these parties contemplated that the 
goods would be delivered to the Railway 
on the terms of an owner's risk note. 
That was the uniform course of business 
between the parties, The defendants never 
attempted to suggest that they wanted 
additional precaution, a rate of freight 
covering insurance and the course of 
dealing covering 22 transactions over 
several years is as good as to say that 
that was the contract between the parties, 
as much as if it had been embodied in 
a written document covering this parti- 
cular consignment, Notwithstanding this, 
it is solemnly argued that the buyer is 
rotected by the terms of s. 91 of the 
Tadian Oontract Act IX of 1872, which 
runs as follows :— . 

"A delivery to a wharfinger or carrier 
of the goods sold has the same effect as 
a delivery to the buyer, but does not 
render the buyer liable for the price of 

oods which do not reach hiñ, unless the 
elivery is so made as to enable him 
to hold the wharfinger or oarrier res- 
ponsible for the safe custody or delivery 
of the goods.” 

Iam no admirer of the Indian Contract 
Act but I cannot believe that it was 
seriously intended to immnga 4 legal re- 
striction on the Éroodum vf buyer and 
seller to make their own arrangements 
as to the terms on which the goods were. 
to be delivered to a carrier for transit 
from seller to buyer. The. section is only 
meant and could only be meant to apply 
to cases where there is no specific arrange- 
ment or course of dealing between the 
parties that points the absence of any 
such condition of liability against the 
carrier being secured, I am unable to 
see that the defendants’ contention on this 
section is even arguable, 

. The result is that the plaintiff's suit was 
well-founded and the appeal must be dis- 
missed with costs. 

It is lamentable to think that these 
foolish people by each in turn refusin 
to examine the parcel that was fendered 
at Salem effectually prevented the Railway 
or the Police from having any real chance 
of tracing the theft and recovering as 
they might have done, the stolen goods 
or any portion of them. They have also 
spent a very great deal more money than 
dhe original value of the goods in this 
litigatidn. 

Appeal is dismissed with costs, 
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Jackson, J.—I agree, The effect of 
the contract between the parties that the 
goods were to be sent at owner's risk 
would be, I think, that, notwithstanding 
the provision in s. 91, Indian Oontract Act, 
the delivery to the carrier held good asa 
delivery to the buyer. 

It is argued on the contrary that the 
parties by agreeing that the carrier should 
not be held responsible, agreed, with an 
eye to the terms of s. 91, that the delivery 
to the carrier should not count as a delivery 
to the buyer. But if that were so the 
sellér who would be undertaking the risk 
of loss in transit would charge the buyer 
the cost of insurance. No such charge 
figures in the dealings between the pre- 
sent parties, and, therefore, I haveino doubt 
that they intended the buyer to carry the 
risk, and the delivery to the carrier at 
owner's risk to be a delivery to the buyer. 

v, Ne V. A ppeal dismissed. 


MADRAS HIGH COURT, 
SgcoND Crvin APPBAL No. 208 or 19927. 
July 18, 1928. 
Present:—Mr. Justice Reilly. 
ABDULLA SAHIB-—DzrzNDaNT No, 13— 
APPELLANT 


versus 
'VAGEER BEEVI AMMAL AND OTHERS— 
PrAINTIFFS—HR8PONDRNTS, 

Civil Procedure Code (Act V of 1908), O. XXII, 
T. 4 (8)—Death of party—Some only of several legal 
representatives brought on record in time—Suit whe- 
ther abates—Decree, whether binding on estate of 
deceased. . 

Ifa deceased person's estate is represented suf- 
ciently for an effective decree to be made against 
it, that decree so long as it stande, will bind all the 
deceased's legal representatives in their capacity as 
such, whether they are on the record of the proceed- 
ings or not. 

AT here one or some only of several legal repre- 
sentatives ofa deceased defendant are brought on 
record in time, there is no abatement under O. XXIT, 
r. 4 (3), Civil Procedure Code, and an effective decree 
can be passed against the estate of the deceased, 
especially in a case where the others are later on 
also added as parties though after the prescribed 


Madir Mohideen Marakkayar v. Muthukrishna 
Ayyar,(1) and Skib Dutta Singh v. Karim Bakhsh (2), 
followed. . s 

Second appeal against a decree of the 
Court of the Subordinate Judge, Madura, 
in Appeal Suit No.2 of 1925 (À. S. No. 39 


of 1923, District Court, Madura), preferred e 


against that of the Court of the Dis- 
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trict Munsif, Madura Taluk at Madura, in 
Original Suit No. 322 of 1920. 

Mr. K. Rajah Iyer, for the Appellant. 

Messrs. Ch. Raghava Rao and A. K. 
Ramachandra Iyer, for the Respondents. 

JUDGMENT.—For the appellant here, 
Abdulla, the contentions argued are (1) 
that, as he was not brought on record in 
the Subordinate Judge's Court in time as 
the legal representative of defendant No. 18, 
the appeal in that Court abated because 
allthe legal representatives of defendant 
No.13 were noton record in time and ae 
that at least it abated as against Abdulla. 
The plaintiffs brought on record, among 
others, within time Khatissa Bibi as 
widow of defendant No. 13; and the Sub- 
ordinate Judge has found that she was the 
legally married wife of defendant No. 13, 
There was, therefore, on record within time 
one properlegal representative of defend- 
ant No. 13. If the plaintiffs had done 
nothing more and had made no attempt to 
bring in Abdulla as legal representative of 
defendant No. 13, an effective decree eould 
have been made against defendant No. 13's 
estate represented by Khatissa Bibi—see 
Kadir Mohideen Marakkayar v. Muthu- 
krishna Ayyar (1). But later on, long out 
of time, they applied for the addition of 
Abdulla as another legal representative of 
defendant No. 13 on the ground that he was 
asserting that he was such. The learned 
Subordinate Judge on 23rd March, 1925, 
dismissed the plaintiff's Application No. 10 
of 1925 to excuse the delay in their appli- 
cation to bring Abdulla on record. But on 
the same day by his orderon I. A. No. 41 
0f 1924 he brought Abdulla on record 88 
defendant No, 13's legal representative, 
expressing the opinion that application 
had been made for that purpose in time, 
There is certainly an apparent inconsist- 
ency iw these two orders. But I understand 
the learned Subordinate Judge's view to 
have been that though if there had been 
delay, he would not have found reason to 
excuse it, in fact fhere was no delay, which 
would bar the applieation, to bring Abdulla 
on record. 


In Shib Dutta Singh v. Karim Bakhsh 
(2) it was decided that, when in an appeal 
some of the deceased respondent's legal re- 
presentatives are brought on record Within 
time, there is no abatement even though 
other legal representatives are omitted, 


9 26 M. 230; 12 M. L, J. 368. 
2) 89 Ind. Oas 280; 4 Pat. 320; A. I. R. 1925. Pat, 
55l; 7 P.L, T, 186, 


117 L O, 1929 


That appears to me to be the correct view 
of the effect of r. 4 (3) of O. XXII, Oivil 
Procedure Code. In this particular case 
the plaintiffs could have proceeded with 
their appeal and have got an effective dec! 
ree against defendant No. 13's estate with- 
out bringing Abdulla on record at all, 
unless there was any fraud in the proce- 
dure, by continuing the litigation behind 
Abdulla's back or otherwise. With Khatissa 
Bibi on record asa respondent there could 
have been no abatement of the appeal even 
in the absence of Abdulla. But it has 
happened that the Subordinate Judge 
brought Abdulla on record. Without dis- 
cussing his views of limitation in this con- 
nection it is enough to say that the addi- 
tion of Abdulla asa party to the appaal can 
. have been only beneficial to the defendants 
and can have done no harm to Abdulla 
himself,as, if he had not been there to be 
heard, the Subordinate Judge's decision 
would still have bound defendant No. 13's 
estate in the absence of fraud. 

The second contention for Abdulla, that 
the appeal abated as against him in his 
capacity as one of defendant No. 13's legal 
representatives, appears to me to rest on 
an entire misconception of a legal repra- 
Bentative'a position. lf & deceased person's 
estate is represented sufficiently for an 
effective decree to be made against it, that 
decree so long asit stands, will bind all 
the deceased's legal representatives in their 
capacity as such, whether they are on the 
record of the proceediogsor not. 

Isee no sufficient reason to interfere, 
'The appeal ia dismissed with costa. 

v. N. V. Appeal dismissed, 


MADRAS HIGH COURT, 
Szoonp Orvie APPEAL No, 37 oF 1923. 
April 26, 1928. 

Present :—Justice Sir Kumaraswami 
Sastriar, KT., and Mr. Justice Ramesam. 
K.SWAMINATHA AIYAR AND ANOTHER— 

DRBFBNDANTS—ÀPP&ELLANTS . 
versus 
8. M. O. T. RAMASWAMI OHETTIAR 
-AND OTAERS—PLAINTIFFS — RESPONDENTS. 
Riigious Endowmsnt—Dedication of properties to 
Kattalai in temple-4Provision enabling -alienation for 
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purchase of equally good properties— Sale by t 

to third person for no HR Mec Bosius | tutes 
own properties to himself as trustee— Validity of sale 
and purchase—Atienation set aside—Alienee whether 
entitled to refund of consideration paid, 

_ A person dedicated certain properties to a Kattalai 
in & temple making a provision to the following 
effect: n 

"Neither myself nor the managing mem 
the charity who shall be conducting the peur 
have any rightto alienate the seme in &ny manner. 
Bhould any such alienation be made, it shall not be 
valid But myself and those that succeed me as 
managing members shallhave the right to sell the 
same only if other properties of value equivalent to 
these charity properties are available and if the 
income out of such other properties is likely to 
exceed that of these properties and to buy with the 
sale proceeds, auch other properties for the above 
charity.” A trustee alienated some of the trust 
properties without any necessity to a third person 
who was aware of the circumstances relating to the 
dedication and some time after executed a convey- 
ance of an of s DL. Properties to 
himself as trustee. In a suit & BU i 
to Held D a alienation: 4 WEDANG Mes 

etd, (1) "that a mere representation or a bond 
fide belief in the existence of necessity would not 
validate the sale; [p. 141, col. 1.] 

(2) that it was not contemplated that the trusteo 
could sell the property without any negotiations for 
the purpose of other properties and keep the money 
with him, nor was it contemplated that he could 
invest the moneys realised by the sale of the trust 
propere for some time and then utilise the same 
or the purchase of new properties; [ibid.] 

(3) that the alienation of the trust property with 
a view to purchase his own property was invalid 
and not pining on the trust; [p. 141, col. 2. 

(4) that on the alienation being set aside, the 
alienee was entitled to be reimbursed with the 
pmennt paid as for consideration for the sale, 
t 

A trustee cannot buy the properties of th 
himself and he cannot sell any at his oed 
the trust either, the mischief in both the cases being 
the likelihood of a conflict between his interest and 
his duties aB A The law does not go into the 
question of whether the transaction is b i 
Bot b LI, os 1&2] eneficial or 

Tight v. Morgan (1) and. Peary Mo i 
Manohar Mukerji M followed. IER MEAN 


Appeal against the decree of the 
of the Subordinate Judge, ban, 
in Original Suit No, 79 of 1920. 


Messrs. T. R. Ramachandra I 
amangan Dikshit, for dis Appel 
ants. 


2 A.  Krishnaswami 
atanjali Sastri, K. R. Rangaswami 
Iyengar and K. P. Ramakrishne I 

the Respondents, "e a oF 


g Y d VIN TS 

umarasw amdl Sastriarp, J.—Thi 
appeal .arises out of a out “fled de 
the lat and 2nd plaintiffs who are the 
trustees of Sri Jambukeswaraswami Temple 


Iyer, M. 
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against the defendants for possession of the 
properties mentioned in schedule A which 
according tothe plaintiffs were dedicated 
by one Karuppanna Pillai towards a Katta- 
lai known as the Dadbyodana Kattalai 
undera deed Ex. O dated the 4th July, 
1891. The deed Ex. O was executed by 
Karuppanna Pillai whereby he constituted 
himself as the first trustee, made provi- 
sions for the succeeding trustees, gave the 
properties mentioned in the deed towards 
this Kattalai and gave also the particulars 
as “to the expenses that are to be incurred, 
The material portions so far as it con- 
cerns this appeal are in paras, 4, 
5 and7 of the deed. Paragraph 4 runs 
as follows: “Subsequent to my death, my 
son Subramania Pillaiof Tiruvannallur 
and (3) Devaroya Pillai son of Muthia 
Pillai of Omandur, Musiri Taluk—these 
three shall either unanimously, or a major- 
ity of them, enjoy the properties as man- 
aging members and shall out of the 
income thereof, conduct the charity per- 
manently in the manner before men- 
tioned”. 

Paragraph No. 5 runs as follows :— 
“Neither myself northe managing niembers 
of the charity who shall be conducting the 
charity shall have any right to alienate 
the same in any manner such as hypothe- 
cation, othi, sale, gift, etc, Should any 
Buch alienation be made, it shall not be 
valid. But myself and those that succead 
me as managing members shall have the 
right to sell the same only if other pro- 
perties of value equivalent to these charity 
properties are available and if the income 
out of such other properties is likely to 
exceed that of these properties and to buy 
with the sale proceeds, such other properties 
for the above charity." 

Paragraph 7 runs as  follows:— 
"Some of my relations have asked me for 
a site to construct a choultry to conduct 
feeding there and I have promised to go 
give. In the event of their asking for such 
sitethe ground in the spot in item No, 1 
below, to the east of the north to the south 
bazaars in the eastern side of the trunkroad 
shall be handed over. After my death, 
the managing member of the choultry, 
after it is Lwilt,ehall also join in the manage- 
ment and condtct of the present charity 
with the managers that succeed me, 
Should the managers above reférred to, 
neglect the management, the supervisor of 
the Devasthanam should also join, in ths 
management and conduct it either unani- 
mously with them, or by a majority”, 


BWAMINATHA AIYAR V. 


Py RM 


RAMASWAMI OHHTTIAR, 1171, 0, 1929: 


The case for the plaintiffs is that Deva- 
raya Pillai, who was the last survivin 
trustee alienated the lands in schedule 
propero which were comprised in thetrust 

eed, Ex. O, without any necessity, that 
he purported out of the consideration for 
this sale-deed to purchase land in schedule 
D which belonged to him, In other werds the 
trustee sold to the trust the lands belong- 
ing tohim purporting to do so under the 
powers conferred under cl. 5 of Ex. O, 
that such a sale is invalid and not binding 
on the trust, that the 35th to 37th defend- 
ants who are the sons of the deceased 
Devaraya Pillai objected to the sale on 
ihe ground that their father had no power 
to sell the properties which were joint 
family properties, that the other defend- 
ants are in possession of these properties— 
the items in the plaint and that the plain- 
tiffs are entitled to get back the properties 
with mesne profits. 

The Subordinate Judge passed a decree 
in favour of the plaintiffs, Some of the 
defendants have not appealed. The only 
defendant who has appealed is the Ist de- 
fendant. Outofitems Nos, 1 to 32,thesubject- 
matter of this suit, the lst defendant pur- 
chased items Nos, 1 to 24 and we are concern- 
ed only withthese items as none of the other 
defendants have preferred an appeal, 
Items Nos. 2, 13 and 14 have been given to 
the 10th defendant, so that, we are not 
concerned with those items, The sale-deeds 
under which the lst defendant claims are 
Exs, VII, X and IX (supplemental sale-deed 
by Devaraya Pillai to the Ist .defendant). 
Exhibit VII is a sale-deed byDevaraya Pillai 
to the lst defendant of items Nos, l to 18 and 
28 for Rs, 2,400, Exhibit X is another sale- 
deed by Devaraya Pillai to the lst defendant 
of items Nos. 19 £o 23 for Rs. 250. It appears 
that suits were filed for the recovery of 
possession of these items by the Ist de- 
fendant but objection was taken that the 
whole money was not paid because the 
purchaser had executed a mortgage Ex, VIII 
for a portion of the consideration, The 
suit for possession was dismissed by the 
Subordinate Judge and in order to assure 
his title Ex. IX wasexecuted by Devaraya 
Pillai which purports to be a confirmation 
of the previous sale-deeds, Exhibit XIII is 
a sale deed of Devaraya Pillai to himself 
as manager of the trust and Ex. XIV isa 
sale-deed by Devaraya Pillai to the suit 
trust, of the properties comprised in sche- 
dule D and this sale deed is dated the 
30th of December, 1917. 

The first question that arises for our 
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cohsideration is whether the sale-deeds of 
Schedule A properties are valid. There 
can be little doubt that the properties 
comprised in schedule A are trust pro- 
perties and that the Ist defendant was 
aware that the trustee was dealing with. 
the said trast properties. He had notice 
of the trast and the terms of the trust 
deed. Undercl. 5 it is stated distinctly 
that alienations shall be void and the 
only exception made isin the case where 
other lands which fetch larger income are 
to be purchased out of the sale-proceeds 
of the land dedicated. There can be 
little doubt that on the evidence on re- 
cord the title to schedule D properties 
is not free from doubt. The Subordinate 
Judge holds that it has not been shown 
that there was any justifying necessity as 
would enable the father to sell the joint 
family properties. But apart from that 
the lst defendant has to show that the 
conditions which are required by the deed 
of trust to validate the transaction exist. 
This is not simply acase where a mere 
representation is sufficient and a bona fide 
belief in the representation would vali- 
date the sale, there being no duty on the 
part of the purchaser to see to the appli- 
cation of the money. The case here goes 
much further. It is not contemplated that 
the trustee can sellthe property without 
any negotiations for the purpose of other 
properties and keep the money with him, 
nor isit contemplated that he can invest 
the moneys realised by the sale of the 
trust properties for some time and then 
utilise the same for the purchase of new 
properties. The author of the trust elearly 
wanted to prevent any money being lost or 
otherwise utilised in the interval and 
praetieally wanted both the transactions 
of selling and purchasing to be of a simul- 
taneous nature. Itis clearfrom the find- 
ing of the Subordinate Judge and which 
is also supported by the evidence that 
these conditions were not fulfilled. The 
trustee instead of getting the money from 
the purchase allowed him*to mortgage to 
him every property soldand it is not a 
thing which is contemplated by the trust 
deed. Again we find thatthe trustee in- 
stead of purchasing other properties has 
conveyed his own properties to himself and 
the law is clear that a trustee cannot do 
so, He cannot buy the properties of the 
trust himself and he cannot sell any of 
his properties to the trust, the mischief 
jn both the cases being the likelihood of 
p conflict between his interest and his 
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duties as & trustee, Thelaw does not go 
into the question of whether the transaction 
is beneficial or not. We may refer in this 
connection to Wright v. Morgan (1) and 
Peary Mohan Mukerji v. Manohar Mukerji 
(2) and also Godfrey on Trust, page 324, 
4th Edition. For these reasons we are of 
opinion that the sale by the trustee to 
the let defendant of trust properties is 
invalid and we confirm the decree of the 
Subordinate Judge as regards the items 
comprised in schedule A. 


The next question for consideration is 
whether the lst defendant, if he has paid 
the whole or any portion of ie 
consideration for the sale to him, is entitled 
to any relief. On this part of the case 
we are clearly ofopinion that if we set 
aside the sale and if the purchase-money 
or any portion thereof has been paid by 
the Ist defendant he is entitled to get 
back the same from the trustee and he 
being dead he can recover the same from 
his legal representatives the 35th to 37th 
defendants. Onthis part of the case the 
Vakilfor the 35th to 37th defendants says 
that he had no opportunity to show that 
consideration was not paid by the lst de- 
fendant. We have got on one side the 
statements made by the deceased trustee 
who seems to have all along supported the 
lst defendant thatthe whole money was 
paid and, on the other hand, it is 
stated by the Vakil for the 35th to 37th 
defendants that the consideration was not 
paid or at least a portion of the con- 
sideration was not paid on the date of 
Ex. IK and we think that a finding is 
necessary on this point to adjudicate the 
amount which the lst defendant is to get 
back. Itis argued by the Vakil for the 
35th to 37th defendants that the lst de- 
fendant is entitled to no remedy in this 
suit but we do not see any reason to hold 
that a separate suit is necessary. All the 
parties are before usandif we set aside 
the sale by the trustee tothe Ist defend- 
aut we fail to see why we should not give 
effective relief to the other party by 
making the trustee who sold the pro- 
perties reimburse the lst defendant with 
any money which may be proved to 


0 (1926) A. C. 188; 95 L. J.B O. £71; 135 L, TT, 


(2) 62 Ind. Cas, 76; 48 O. 1019; 21 O. L. J, 86; 41 
M. L. J. 6% 14 L. W. 104; 23 Borg. L. R. 913; (1921) 
M W. N. 554; 19 A.L.J. 778; 2 P. L. T. 725; 28 
NA 133; 30 M. L. T. 24; A. I, R,1922 P. O, 
$55, 48 TA, 208 (P, O) 
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have been paid as consideration for the 


sale, 

A legal objection is taken by Mr. Rama- 
chandra Iyer to the maintajnability of the 
suit. His argument is that the trustees of the 
Jumbukeswaram Temple have no right to 
file a suit as the conditions under the deed 
of trust which entitle them to claim as 
trustees have not been fulfilled. His argu- 
ment is that the trustees of the choultry 
are also trustees of the Jambukeswaram 
Temple and that the latter should act 
with the former trustees and could not 
file a suit independently of the trustees 
of the choultry. There is no evidence 
that the trustees of the choultry took any 
part in the management of the trust, 


For the past 13 years we find nothing | 


done by the trustees of thechoultry and 
there is nothing to find that they ascepted 
this trust and before we can hold that 
they have got any interest in the temple 
„trust it should be proved that the trustees 
of the choultry accepted the temple trust. 
The mere statement in the trust deed, 
that the fdture trustees to come into exist- 
ence should also have rights of manage- 
ment would not make them trustees, 
Further there is this difficulty. No such 
plea was raised and no issue was framed 
on that point and if such an issue was 
raised the trustees of the temple would 
have joined them as defendants in the 
case if they would not join as plaintiffs, 
We donot think that the objection raised 
at this late stage is valid. Moreover the 
trustees of the Jambukeswaram Temple are 
really interested in seeing that the trust 
De are properly managed and the 

attalai regularly performed and we do 
not see why they should not sue to 
Tecover trast properties as trustees of 
the Jambukeswaram Temple which is the 
beneficiary. 

The 3rd plaintiff was brought on record 
on his application to cure any defect which 
may arise as regards non-joinder of parties 
should it be found that the lst end 2nd 
plaintiffs are not legally entitled to main- 
tain the suit. The trust not being heredi- 
tary the 3rd plaintiff can come in only 
when there are no trustees to represent 
the trust, The finding of the Subordi- 
nate Judge is and we agree with him that 
the Ist and 2md plaintiffs are competent 
to file the suit and there is no reason 
why we should declare the 3rd. plaintiff 
also a trustee and give him any relief in 
this suite We say nothing in this suit gs 
regards his right to be declared % trustee, 
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All we say is that there is no reason ‘to 
give hima joint decree with the plain- . 
tiffs. If he likes he can file a separate 
suit to have his righta as trustee es- 
tablished. 

With reference to the memorandum of 
objections filed we think that the lst and 
2nd plaintiffs are entitled to mesne profits 
on the properties which are found to be 
in possession of the lst defendant till the 
date of possession and not merely till the 
date of the decree as ordered by the Sub- 
ordinate Judge. As regards the rate we 
donot think there is any ground to in- 
crease the rate allowed by the Subordinate 
Judge. This disposes of all the points in 
the case. ` 

We direct the principal Subordinate 
Judge of Trichinopoly to submit a finding 
as tothe amount which the lst defendant 
paid towards the consideration for the 
sale-deeds executed by the trustee Deva- 
raya Pillai in his favour. The parties are 
at liberty to adduce further evidence. 
The finding will be submitted within 
one month from the re-opening of the 
Trichinopoly Court. Time for objections 
seven days, 

The memorandum of objections filed 
by the 3rd plaintiff is dismissed without 
costs, 

No orders are necessary on the Civil 
Miscellaneous Petitions Nos.» 3598 of 1923 
and 3767 of 1924 and they are dismissed. 

[In compliance with the order contain- 
ed in the above judgment, the Subordinate 
Judge of Trichinopoly submitted the find- 
ing that the sales in question had con- 
sideration to the extent of Rs.650only.] 

This appeal and the memorandum of 
objections filed by the 1st respondent 
coming on for final hearing after the 
return of the finding of the lower Oourt 
upon the issue referred for trial, the Court 
delivered the following 


JUDGMENT. 

Kumaraswami Sastriar, J.—We 
accept the finding of the Subordinate Judge 
and find that Rs. 650 was the considera- 
tion which was paid in respect of the 
sales in favour of the Ist defendant. 
The lst. defendant will be entitled to a 
decree for this amount against defend- 
ants Nos. 35 to 37 to the extent of the 
family properties in their possession and 
the assets of their father in their posses- 
sion, In other respects we confirm the 
decision of the lower Oourt and the 
appellants will pay the costs of the 


a 


117 I. 0, 1999 


i ' 
plaintiffs-respondents Nos. 1 to 3 and 
each party will bear his own costs the 


other reliefs sought. 
V.N. V, Decree modified, 


MADRAS HIGH COURT, 
ArPBAL AGAINST ORDER No. 355 oF 1928 


AND 

. Oryin Revision PATITION No, 1249 or 1928. 

October 3, 1928. 
sa » [Present :—Mr. Justice Curgenven. 
L In re VELU PANIKKAN-—APPELLANT 
"EY —PRT1TIONER, 
E Mortgage—Release by mortgagee of part of mort- 
gage seourity— Mortgages, right of, to proceed. agatnst 
remaining property in hands of bona fide purchaser 
from mortgagor. 

When a mortgagee voluntarily releases part of the 
mortgage security, he can recover the whole of the debt 
from the remainder and the fact that such remainder 
of the property is in the possession of a subsequent 
purchaser from the mortgagor without notice can affect 
neither the mortgagee's right to relinquish part of 
his security nor the legaleffect of such rehnquish- 
ment, whatever remedies he may possess and be able 
to enforce againgt his vendor. 

Perumal Pillai v. Raman Chettiar W, followed. 

Ponnusami Mudaliar v. Srinivasa Naickan (2) and 
Arunachalam Chetty v. Murugappa Chetty (3), held 
overruled, 

Appeal against an order of the Court 
of the Principal Subordinate Judge of 
Ramnad at Madura,dated the 2186 February, 


1928, in A. No. 213 of 1927, 
preferred against & decree of the Oourt 
of the District Munsif, Srivilliputhur, 


in O. 8. No, 27 of 1926. 

.Mr.S. Narayana Iyengar, for the Peti- 
tioner, 

. JUDGMENT.—The civil . miscella- 
neous appeal is against a remand order 
passed on . appeal under XLI, 
I. 23 of the'Civil Procedure Code re- 
quiring the trial Oourt to record a find- 
ing on issue No.4, which dealt with the 
liability of the eastern portion of the pro- 
perty for the mortgage debt. When the 
case went back to the District Munsif, the 
mortgagee gave up this portion of the 
hypotheca and contented himself with 
asking for the sale of the western portion 
the subject of the presant appellant-peti- 
tioner’s purchase. The civil revision 
petition is against the District Munsif's 
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finding that the mortgagee was compet- 
ent to take this course, with the result 
that the western portion becomes solely 
liable for the debt. The District Munsif 
cites the Full Bench case Perumal Pillai 
v. Raman Chettiar (1) which lays down 
that when a mortgagee voluntarily releases 
part of the mortgage security, he can re- 
eover the whole of the debtfrom the re- 
mainder. I do not think that the circum- 
stance that the appellant-petitioner alleges 
himself to be a subsequent purchaser with- 
out notice can affect either the mort- 
gagee's right so asto relinquish part of 
the security or the legal effect of such 
relinquishment, whatever remedies he may 
possess and be able to enforce against 
his vendors. It may be noted that the 
Full Bench case expressly dissented from 
Ponnusami Mudaliar v. Srinivasa Naickan 
(2) which held that a mortgagee cannot 
relinquish to the prejudice of subsequent 
alienees, and the expression of a similar 
opinion in Arunachalam Chetty v. Muru 
gappa Chetty (3) must be taken to be 
overruled. 7 

The result is that the District Munsif’s 
decision, in my view, is correct and the 
civil revision petition is dismissed. The 
civil miscellaneous appeal is also dismissed, 
because owing to the exoneration of the 
portion of property referred to, the pro- 
priety of the Appellate Court's order can 
no longer lie in question. 

y.N.v. Appeal and petition dismissed, 


(1) 42 Ind. Cas. 352; 40 M. 968; 33 M. L. J. 211; 6 É. 
W. 450; (1917) M. W. N. 752. 

2) 31 M 333. 

3) 36 Ind. Oas 516; 20 M. L, T, 233; 4 L, W. 827. 
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MADRAS HIGH COURT. 
Orvir Ravision Partition No. 47 or 1928, 
November 29, 1928, 

Present :— Justice Sir William Watkins 

Philips Kr. e 
MARIMUTHU PILLAI alias 
MARIMUTHU PADAYAOHI— 
PETITIONER 


vereus 
KRISHNA PILLAI AND OTHERS— 
RESPONDENTS, 

Execution of decree—Judgment-debtor's absence not 
accounted for—Death not legally presumable—Wife 
appointed legal representative—Proceedings, whether 
within jurisdiction. 

No person can be Rond to look after the affairs 
of another individual who has disappeared until his 
return or till his death can properly be presumed, 
go as to entitle him to represent the individual in 
proceedings in Courts. 

Where the wife of the judgment-debtor in certain 
proceedings in execution appeared and asked to be 
appointed his guardian on the ground that the judg- 
ment-debtor became insane but the Court found that 
thejudgment-debtor was not meane and that he was 
not dead, having been seen some nine months pre: 
viously: 

Held, thatan order appointing the wife as repre- 
gentative and preceeding with the trial as if the 
judgment-debtér was properly represented in Court, 
was one clearly without jurisdiction. 

Petition under s. 115 of Act V of 1:08 
and s. 107 of the Government of India Act, 
of praying the High Oourt torevise an order 
ofthe Court ofthe Subordinate Judge, Kum- 
bakonam, dated the 12th December, 1927, 


&nd passed in Civil Miscellaneous Appeal 


No. 47 of 1927 preferred against 
that of the Court ofthe District Munsif, 
Kumbakonam, in Ex. A. No. 1049 of 


“19286 in B. O.. S No, 964 of 1919. 
i Mr. T. S. Venkata Iyer, for the Appel- 
ant, 

Messrs. S. Panchapakesa Sastri and K. S. 
Desikan, for the Respondents. 

JUDGMENT.—In this case, the peti- 
tioner paid money into Court with a view 
to setting aside an execution sale. His 
petition was ordered, but in appeal the 
Appellate Court held that the order wag 
bad, because notice had not gone to the 
judgment-debtor and ordered such notice 
to be given and the petition re-tried. 
When the petition came on for trial, the 
wife of the judgment-debtor appeared and 
asked to be appointed guardian of the 
judgment debtor on the ground that the 
judgment-debtor.became insane, The Dis- 
trict Munstf fqund that the judgment- 
debtor was not insane and that he was 
not dead, having been seen some nine 
months previously. Notwithstanding this, 
he appointed the wife as the representativ 
pi the judgment-debtor relying* on an 
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obiter dictum in Gobind Prasad v. Jagdib 
Sahay (1). With all respect to the léarned 
Judge, the course suggested by him that 
a person can be appointed to look after 
the affairs of an individual who has dis- 
appeared until his return or till his death 
can properly be presumed, does not seem 
to be warranted by law, if by this he 
means that such person could represent 
the individual in proceedings in Courts. 
There arespecial provisions for appointing 
guardians or next friends, but none of 
these is applicable in the present case, 
There is also provision for serving a per- 
son whose whereabouts cannot be traced 
and that clearly has not been done in 
this case. It is strange that this procedure 
should have been asked, for the wife 
who represents the judgment-debtor jas evi- 
dently hostile to the petitioner, for in 
opposing him, she is apparently opposing 
her own interests, for if her husband 
still has a right in the property as sug- 
gested by the petitioner, she would be 
benefited by supporting the latter. The 
order of the District Munsif appointing tke 
wife as representative and proceeding with 
the trial as if the judgment-debtor waa 
properly represented in Oourt, was one 
clearly without jurisdiction. The order of 
the Subordinate Judge confirming that of 
the District Munsif must be set aside and 
the petition remanded for, fresh dis- 
posal after giving due notice to the judg- 
ment- debtor. 

The other question, whether the peti- 
tioner is a person who has an interest in 
the land, is a point on which there has 
been some difference of opinion in this 
Court and must depend upon the evidence 
inthe case. I, therefore, express no opinion 
on this question. 

Coste in this petition will be paid by the 
respondents. 

v. N* v. Case remanded, 


(1) 86 Ind. Oas. 358; 4 Pat 378; (1025) Pat. 57; 3 
Hoa L. R. 45; A. L R. 1925 Pat, 369;6 D.L. T. 
. . a 
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. SIND JUDICIAL COMMIS- 
SIONER'S COURT. 
MiscELLANBOUS ÀÁPPBAL No. 4$ ow 1926. 
First O1vin Appran No. 500r 19926. 


March 1, 1929 i 
Present: —Mr. Percival, J. O., and Mr. 
Aston, A. J. O. 


IN Miscattanzovus APPHAT No. 43 or 1926. 
DAMODHAR DAS AND ANOTHER— 
APPELLANTS 


versus 
OFFIOIAL REORIVER-—RzsPONDBENT 
IN Frest Apprat No. 50 or 1920. 
DAMODHAR DAS AND ANOTHER 
—APPELLANTS 
versus 
Tina or AMALRAI GODHUMAL— 


RESPONDENTE. 

Provincial Insolvency Act (V of 1920), 8. 61—Civil 
Procedure Code (Act V of 1908), O. XX XVIII—At- 
tachment before judgment—Adjudication of defend- 
ant as insolvent —Attaching creditor, whether has pre- 
ference over Oficial Receiver —Joint and separate 
property and joint and separate debte—Distribution of 
estate—Insolvency ef one partner, effect of —Creditors 
of firm, rights of. 

ere there has been an attachment before judg- 
ment but before the decree is passed, the defendant 
is adjudicated an insolvent, and his property vests 
in the Oficial Receiver, the plaintif obtains no rights 
through his attachment and the claim of the Official 
Receiver would prevail. [p. 146, col. 1.] 

Shib Kristo Shaha Chowdhry v. Miller (1), Sadayap- 
pa v. Ponnama (2), Kristnasawmy Mudaliar v. Official 
Assignee of Madras (4) and Charles Agnew Turner v. 
Pestonji Fardynjt (3), relied upon. 

In England as well as in India, where two persons 
have jointand separate property and joint and 
separate debts, the joint property is applicable in the 
first instance in payment of joint debts, and if there 
is a surplus, itis dealt with as part of theseparate 
Property in proportion to the right and interest of 
each partnerin the joint estate; similarly separate 
property is applicable in the first instance in pay- 
ment of their separate debts and after such debts 
are discharged the surplus, ifany, is dealt with as 
part of the joint estate. [p. 146, col. 2.] 

Further, where a copus order is made against 
a partner, any creditor to whom that partner ig in- 
debted jointly with the other partners, ore any of 
them, may prove his debt forthe purpose of voting 
at any meeting of the creditors and may vote but he 
eannot receive a dividend out ofthe se te estate 
until all the separate creditors have received the full 
amount of their respective debés, [tbid.] 

Appeal against an order of the Additional 
Judicial Commissioner (Mr. Rupchand 
Bilaram) in Suit No. 1611 of 1921, dated the 
15th March, 1926, 

Mr. G. A, Kikla, for the Appellant, 

Mr. Tahilram Maniram,for the Respondent. 

JUDGMENT.—This is an appeal 
against the order of the learned Additional 
Judicial Commissioner dismissing an ap- 
plication that the Court should order the 
Official Receiver to return a sum of Rs. 


9,000 realized by the sale of certain pro- 
10 apt mem 
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perty attached by the Oourt and pay the 
said sum to the applicant. 

It appears that the plaintiff Damodhardas 
on thelst-April, 1920, entered into a part-, 
nership with four partners consisting of 
theFirm of Amalrai Godhumal, Ghansham- 
das Thariomal Narsingdas and Muljimal. 
The business of the shop consisted of the 
glass factory and a perfumery shop. On 
the 1st of April, 1921, the partnership 
was orally dissolved. It was ascertained 
that asum of Rs, 50,000 was payable to 
the plaintiff who was the capitalist and 
it was arranged out of this sum ‘of Rs. 
90,000 the Firm of Amalrai Godhumal and 
Ghanshamdas Thariomal two of the part- 
ners of the plaintif should pay Rs. 20,000 
and have the glass factory, Narsingdas and 
Muljimal two more partners iu the dis- 
solved firm should pay Rs. 30,000 and 
have the perfumery shop godowns and 
goods. In the year 1921, plaintiff filed suit 
No. 1611 of 1921 against his former part- 
ners. On the 24th of December, 1921, he 
obtained an order for attachment before 
judgment of the glass factory and certain 
shop goods, on the 17th of January, 1922, 
application was made to adjudicate one of 
the defendants, namely, the Firm of:Amalrai 
Godhumal an insolvent. On the 10th of 
February, 1922, the attachment was con- 
firmed. On the 7th of April, 1922, the 
Firm of Amalrai Godhumal was adjudicat- 
ed insolvent. Thereafter the property 
which was attached came into the posses- 
sion of the Official Receiver; Ghanshamdas 
‘Thariomal one of the defendants and the 
other partner in the glass factory, in view 
of the fact that on asettlement of account 
between him and the Firm of Amalrai 
Godhumal, it was ascertained that a large 
sum wasdueby him to the latter, relin- 
quished his rights to the property attach- 
ed in favour of the Official Receiver. The 
Official Receiver thereafter sold the pro- 
perty attached and realised a sum of Rs. 
9,000. On the 18th November, 1925, aconsent 
decree was passed in favour of the plaint- 
iff's assignee for Rs, 14,000 against the 
Firm of Amalral Godhumal and the plaint- 
iffa' former partner Ghanshamdas Thario- 
mal subject to the scrutiny of the Official 
Receiver. It was expressly mentioned in 
the judgment that the slecision was not 
binding on the Official Receiver. On the 
20th of January. 1926, the plaintiff mada 
the present application for the return of 
Rs. 9,000 realized by the Official Receiver 
‘and fom its payment tohim. On the l5th 
of March, 1926, the application was dis- 
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missed by thelearned Additional Judicial 
Commissioner who held that the debt 
proved by the plaintiff was not the debt 
edue by the new partnership formed by 
Amalrai Godhumal and Ghanshamdas 
inter se buta debt due by them indivi- 
dually, that the attachment before judgment 
prevented them from alienating the factory 
to the prejudice of plaintiffs right but 
the interests of Amalrai Godhumal in the 
new partnership business devolved on the 
Official Receiver. The rights of Ghan- 
shamdas in the new partnership continued 
to vest in Ghanshamdas and any re- 
Jinquishment by him could not affect the 
rights of the plaintiff. That plaintiff was 
not entitled to the Rs. 9,000 because the 
Official Receiver had purported without 
orders ofthe Oourt to sell the property 
attached during the pendency of the at- 
tachment. It was for plaintiff if dissatisfi- 
ed with the settlement of accounts between 
the Official Receiver and Ghanshamdas to 
bring to sale the interest of Ghanshamdas 
in the factory and the auction-purchaser 
might then sue the Official Receiver for a 
settlement of accounts. 

The learned Additional Judicial Com- 
missioner dismissed plaintiff's application 
for payment and gave plaintiff permission 
to apply forthe sale of the right, title and 
interest of Ghanshamdas in the factory, 
if so advised, directed the Official Receiver 
in the insolvency proceedings notto part 
with the money in his hands for 3 months 
in the event of no application being made 
in 3 months, the attachment to be consider- 
ed as raised. 

I see no reason to differ from the view 
taken by the learned Additional Judicial 
Commissioner. lt is clear that if instead 
of Amalrai Godhumal becoming inegol- 
yent the firm in which the Firm of 
Amalrai Godhumal and Gbanshamdas 
were partners had become insolvent the 
plaintiff would have gained no rights 
through his attachment, the claim of the 
Official Receiver would have prevailed 
and the attachment would have been re- 
moved. Seethe remarks of Mr, Mulla in 
the Civil Procedure Code page 701, 
Shib Kristo Shaha Chowdhury v. Miller 
(1), Sadayappa v. Ponnama (2), Charles 
Agnew Turner Pestonji Fardunji (8) 
and Kristnaswamy Mudaliar v, Official 
Aasignee of Madras (4). 


(1) 10 0,150; 13 O, L, R. 483 (F, B). 


(5) 20 E. 408 CHE 


(4) 26 M. 673, 
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In the present case, no doubt, there was 
no vesting order against the firm but 
against one of the partners only. But the 
plaintiff is still under disability for his 
claim was not against the firm consisting 
of the Firm of Amalrai Godhumal and 
Ghanshamdas but in respect of an an- 
tecedent debt due by Ghanshamdas and 
the Firm of Amalrai Godhumal before they 
started the glass factory as partners. 

It followa that under O. XXI, r. 49 the 
property of the partnership was not liable 
to attachment or sale in execution of the 
decree obtained by plaintiff for it was not 
a decree passed against the firm or against 
the partners as such. The order, there- 
fore, of the learned Additional Judicial 
Commissioner that the attachment was to 
be removed and that the application of 
the plaintiff was dismissed, appears to me 
to have been correct. 

It is for consideration, what is to be done 
with Rs. 9,000. It isobvious that the sale 
by the Official Receiver without the order 
of the Court of the property attached by the 
Court was irregular. 

In English Law where two persons have 
joint and separate property and joint and 
separate debts, the principle is followed, 
that joint property is applicable in the 
first instance in payment of joint debts, 
and if there is a surplus, it is dealt with as 
part of the separate property in *proportion 
to the right and interest of each partner 
in the joint estate. Similarly, the separate 
property is applicable in the first instance 
in payment of their separate debts and 
after such debts are discharged, the surplus, 
if any, is dealt with as part of the joint 
estate. See Ringwood, Principles of Bank- 
ruptey, 13th Edition, page 190, The same 
principle has been incorporated ins, 61 of 
the Provincial Insolvency Act. 

In Eagland it is also the law that where 
a receiving orderis made against a part- 
ner, any creditorto whom that partner is 
indebted jointly with the other partnera 
or any of them may prove his debt for the 
purpose of voting at any meeting of credit- 
ors and may vote but he cannot where the 
partner is adjudged bankrupt receive a 
dividend out of the separate estate until 
all the separate creditors have received the 
full amount of their respective debts. See 
Ringwood, Principles of Bankruptcy, page 
91 It will be for consideration hereafter, I 
think assuming there are creditors of the 
glass factory, who have a right to the 
proceeds ofthe property, which has been 
sold, whether the plaintiff, as a oreditor 
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having a claim against Ghanshamdas and 
the Firm of Amalrai Godhumal in which 
these two are jointly and severally liable, 
will not be entitled to priority of payment 
out of the balance, if any, owned by’ the 
debtors jointly after the creditors of the 
glass factory are satisfied in preference to 
creditors of the partners who may havea 
claim against their separate estate. It does 
not appear to be necessary to interfere in 
any way with the order of the learned Ad- 
ditional Judicial Commissioner. The sum 
of Rs. 9,000 is in the possession of the 
Official Receiver who represents one of the 
partners in the glass faotory, the other 
partner has relinquiehed his interest in 
favour of the insolvent partner and it will 
be, in my opinion, for the Official Receiver 
hereafter to dispose of the money in ac- 
cordance with law and not necessarily to 
distribute it amongst the creditors of the 
insolvent partner, viz, the Firm of Amalrai 
Godhumal. 

With these remarks, I would dismiss the 
appeal with costs, 
P, B, A. Appeal dismissed, 
SIND JUDICIAL COMMIS- 
SIONER’S COURT, s 

ORIMINAL APeBAL No. 255 or 1928, 
February 12, 1922. 

Present i—Mr. Percival, J. O., and Mr. 
Rupchand Bilaram, A. J. O. 
OHUHERMAL —AooUsED—APPRLLANT 
versu 
EMPEROR-—RRSsPONDENT. 

Criminal Procedure Code (Act V of 1898), ss 4, 195, 
200 —Penal Code (Act XLV of 1800) 8 211— 
Complaint, whether must be presented personally— 
False information to Police—False complaint on same 
facts to Magistrate—Complaini not proceeded with— 
Sanction of Magistrate, whether necessary for prosecu- 
tion of complainant. 

For the purposes of vesting a Magistrate with 
jurisdiction to take cognizance of a case og 8 com- 
plaint made to him it is not essential that such com- 
pleint should be presented to him by the complain- 
ant personally; and when it is not so presented 
io him, the Magistrate may call upon the com- 
plainant to appear before, him on a date to 
be fixed by hint and may examine him under s. 200, 
Oriminal Procedure Code. [p. 148, col. 2.] 

Khetter Mohan Mitter v. Emperor (8) and Chhote 
Maharaj v. Emperor (9), relied upon. 

The words “in relation toany proceedings ........ 
X UE " in s. 195 (a) (D) of the Criminal Procedure 
Oode are very general and wide enough to cover a 
complaint made to a Court on which no proceeding 
may have been commenced by the Magistrate. [p. 


149, col. 1. 
asudeo Ramchandra Joshi (10), relied 


Inre 
upon. 
When a false information is given to the Police 
and at thesams time a complaint is made to a 
Magistrate on the same facts and the same charge, a 
complaint in writing by such Magistrate under s, 199, 
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Criminal Procedure Oode, is essential, for the pro- 
secution of the complainant even though the Magia 
trate may have taken no further proceedings on the 
complaint nted to him subsequent tothe infor- 
mation to the Police. Under such circumstances a® 
trial without such sanction is bad, [p. 149, col. 2.] 

Tayabullah v. Emperor (1), Brown v. Ananda Lal 
Mullick (2), Samir v. Sajidar Rahman (3), Ramchand 
y. Emperor (4), Murugan v. Gutha Rami Naidu (5) 
Maung Pe v. Maung Chaw (6) and Muhammad Yassin 
v. Emperor (T), relied upon. Di 

Civil appeal against an order of conviotion 
and sentence by the Sessions Judge, Lar- 
kana, dated the 10th November, 1928. 

Mr, Partabrai D. Punwani, for the Appel- 
lant. | 

Mr. C. M. Lobo, Public Prosecutor for 
Bind for the Orown. 


JUDGMENT. 

Rupehand, A. J. C.—This is an 
appeal against the judgment of the learned 
Sessions Judge Larkana, convicting the 
accused under s. 211 Part II, Indian Penal 
Code, and sentencing him to 9 months’ 
rigorous imprisonment. 

There is hardly any dispute about the 
facts and the only question argued before 
us is one of law. 

It appears that on or about August 15th, 
1927, the accused sent two petitions one 
addressed to the Assistant Superintendent 
of Police andthe other to the Sub-Divi- 
sional Magistrate, Larkana, making serious 
allegations of treapass and theft against 
certain relatives of his. The petition ad- 
dressed to the Assistant Superintendent 
Police was dealt with by the Inspector of 
Police. He found that the allegationa 
made by the accused had no foundation. 
He accordingly applied to the District 
Saperintendent of Police for sanction ta 
prosecute theaccused. On October 11, 1927, 
he obtained a sanction from the District 
Superintendent Police to prosecute the ac- 
cused and on October 21, 1927, he lodged 
the present complaint unders 211, Indian 
Penal Code, before the First Class Magis- 
trate, Larkana, who committed the case to 


'the Sessions. 


The petition &ddressed by the accused 
to the Sub-Divisional Magistrate was in 
similar terms except that it was headed 
83 a complaint and contained the names 
of witnesses whom the accused wished to 
examine. It also bore the peual Court- 
fee stamp ofeightannas It was received 
by theSub-Divisional Magistrate on August 
16, He tosk no action upon it until 
October 24, 1927, when he is said to 


have passed some order which eis not be, 


fore uf, f 
Now in the Seasions Court it was urged 
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on behalf of the accused that as the 
accused had made the alleged false charge 
against his relatives simultaneougly to the 
Police and the Sub-Divisional Magistrate 
8.195 cl. (1) (6) was a bar to his prose- 
cution by the Police and that the only 
complaint on which he could be tried and 
convicted would be one filed by the Sub- 
Divisional Magistrate. 
In dealing with this point the learned 
Sessions Judge has said .— 
“The sanction (Ex. 5), therefore, was 
ted and the proceedings before the 
Sommitting Magistrate were started under 
that sanction prior to the date on which 
the Magistrate took cognizance of the 
complaint (Ex.7) tohim. The Magistrate 
came to know after the 25th of Oetober, 
1927, that action upon the Police complaint 
was already taken and the accused was 
proceeded with before the Oommitting 
Magistrate. Nothing, therefore, remained 
for the Sub-Divisional Magistrate to do in 
the matter and his second sanction was ob- 
viously not necéssary.” 


On behalf of the accused, it has been 
argued that the observations of the 
learned Sessions Judge are contrary to the 
provisions of s. 195 (b) and to the case-law 
on the point. Reliance has been placed on 
Tayabullah v. Emperor (1), Brown v. 
Ananda Lal Mullick (2), Samir v. Sajidar 
Rahman (3), Ramchand v. Emperor (4), 
Murugan v. Gutha Rami Naidu (b), Maung 
Pe v. Maung Chaw (6), Muhammad Yassin v. 
Emperor (7). 


, On the other hand, it has been contended 
on behalf of the Orown that the petition 
sent by the accused to the Sub-Divisional 
Magistrate was not a complaint as it was 
not personally presented and that as no 
attempt was made by the accused to 
proceed with its, 195 (1) (b) had no appli- 
éation. 

I am afraid I cannot accept either of 
the contentionsof the learned Public Prose: 
utor as sound, 


Q) 36 Ind. Oas. 845; 43 0.1152, 24 O. L. J. 134; 20 
oi ; N. 1265; 18 Or. L. J. 13. 
nd. Cas. 857; 44 O. 650; 20 O. W. N. 1347; 18 
NUT 15 25 O. L. J. 59. id 
9 Ind. Cas, 114; 53 O. 824; A.I. R. 1927 Cal. 95; 
28 Or. L. J.86. * |, ML 

(4)115 Ind. Cas. 313; 30 Or. L J. 309. 

(6) 104 Ind. Cas. 620; A.J. R. 1927 Mad. 851; (1927) 
M. W. N. 694; 39 M. L, T. 103; 20 L. W. 405253 M. L. 
dO L. J. 849; 9 A. L Cr. R. 7. 

. Gas. 468; A. I. R. 1928 Rang. 243; 
or Lands d od 

. Cas. 825; 4 Pat, 523; 6 P. L. T. 457; ALI. 
R. 1625 Pat, 483; 26 Or, L. J. 889 


OHUBERMAL V. BMPHROR, 


` 137 L O. 1999 


Section 4 cl. (0, Criminal Procedure Code, 
defines a complaint to mean an allegation 
made either orally or in writing to a 
Magistrate with a view to his taking action 
undér the Oriminal Procedure Code that 
some person whether known or unknown 
had committed an offence. 

This section does not prescribe that the 
complaint should be made to the Magis- 
trate in person and that it may not be 
posted to him or that if it is posted it 
is not a complaint at all. Our attention 
has been invited to s. 200, Criminal Pro- 
cedure Code, which provides that a Magis- 
trate taking cognizance cfan offence on 
a complaint shall at once examine the com- 
plainant upon oath and reduce in writing 
the substance of his examination. 

But again that section requires the 
Magistrate to examine the complainant 
without delay after he has taken cogniz- 
ance of it, and does not prevent the Magis- 
trate from calling upon the complainant 
to appear before him on & date to be fixed 

him. 

Clause (a) dispenses with the necessity 
of examining the complainant on oath 
where the complaint is not being dealt 
with by the Magistrate taking cogniz- 
ance of the offence himself but is being 
transferred by him to another Magistrate. 

Clause (aa) likewise dispenseg with the 
necessity of examining the complainant 
where the complaint is filed by a Public 
Officer, in bis official capacity or where 
the complaint is filed by the Court. 

In both these instances it would appear 
that itis not essential that the complaint 
should be presented in person by the com: 
plainant and the fact that it is not so pre- 
sented does not render it the less a com- 
plaint under the Code. 

A careful reading of that eection, there- 
fore, points rather to the conclusion that 
for the purpose of vesting the Magistrate 
with jurisdiction to take cognizance of 
a case on a complaint made to him 
it is not essential that suclf complaint 
should be presented to him by the com- 
plainant personally. 

Khetter Mohan Mitter v. Emperor (8) and 
Chhote Maharaj v. Emperor (9) are cases 
where mere letters addressed to a Magia- 
trate which complied with the ingre- 
dients of s. 4 cl. (b) were held to be com- 
plainte. 

P d 18 Ind. Cas. 412; 17 O., VY. N. 418; 14 Or. L. J. 


(9) 81 Ind. Cas, 971; 25 Cr. L. J. 1147; 10 O. & A, 
L, R. 605; A, LR., 1925 Oudh 144; 1 O. W, N.108; 23 
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The petition in the present case not 
only falls within the definition of that 
section but is headed and duly stamped as 
such, In my opinion it was intended to be 
filed as a complaint ard no sufficient 
grounds have been shown to us that it 
should not be treated as such. 

The fact that the Sub-Divisional Magis- 
trate took no action on it until after the 
filing of the present case by the Police 
or the further fact that the aceused has 
shown no anxiety to proceed with his com- 
plaint in Court were, in my opinion, equally 
insufficient to vest the Magistrate before 
whom tbe present complaint was filed with 
jurisdiction to proceed with it after he 
ad been apprised of the fact that the 
accused had made a complaint to the 
Sub-Divisional Magistrate on the same 
facts as disclosed by him in his petition to 
the Police. 

Seotion 195 (a) o reads as follows :— 

“No Court shall take cognizance of any 
offence punishable under any of the fol- 
lowing sections of the same Code, namely, 
ge, 193, 194, 195, 196, 199, 200, 205, 206, 
207, 208, 209, 210, 211 and 228 when such 
offence is alleged to have been committed 
in, or in relation to,any proceedings in 
any Court, except on the complaint in 
writing or such Court or of some other 
Court to which such Court is subordinate.” 

It requires the complaint of the Qourt 
not only in respect of certain offence com- 
mitted in the proceedings in the Court 
but in relation to any proceedings in the 
Court. 

The expression “in relation to any pro- 
ceedings” is very general and is wide 
enough tocover a proceeding in contem- 
plation before a Oriminal Oourt though 
the proceedings may not have commenced 
when the offence was committed: cf. In re 
Vasudeo Ramchandra Joshi (10). 

Where 8 person is put on his trial under 
8, 211, Indian Penal Code, in respect of an 
alleged false accusation by him” against 
another it id a question of fact to be decid- 
ed in the particular circumstances of 
that case whether that person made such 
false accusation in contemplation of pro- 
ceedings which he intended to take ina 
Court or not. Where the accused has made 
a false accusation at the same time in two 
documents, one a petition addressed to the 
Assistant Superintendent Police and “the 
other a complaint posted to a Oriminal 


Court it may be fairly presumed that he, of being heard. 


(10) 71 Ind. Oas. 523; 24 Bom. L. R. 1153; 24 Cir. L, 
J. 171; A I, R. 1923 Bom, 105. 
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did so with the. object of moving the 
Oriminal Court to take proceedings, The 
offenoe committed by him, therefore, falls 
within the'purview of the expression “in 
relation to Oriminal Proceedings" within 
the meaning of the above section. 

The oases referred to by the learned 
Pleader for the accused alllay down that 
where a false information given to the 
Police was followed by & complaint to the 
Magistrate on the same facts and the same 
charge the sanction of such Magistrate 
under the old e. 195 and a complajnt in 
writing by such Magistrate under the pre- 
sent amended section was essential, 

It has also been held that it was im- 
material whether the complaint subse- 
quently presented by the accused had 
been actually proceeded with or not. Bee 
Muhammad Yasin v. Emperor (7). 

Our attention has not been drawn to 
anything ins. 195 (1) (b) Oriminal Pro- 
cedure Oode, tosuggest that it has'no 
application to & case where the Magis- 
trate has not proceeded with the com- 
plaint before him whether it be suo motu 
or on account of the indifference of the 
complainant in prosecuting his complaint 
and I am not prepared to interpolate into 
this clause a condition precedent that if 
is not to come into operation unless the 


Magistrate has proceeded with the com-- 


plaint before him and that if he has not 
done so for any reason whatever this clause 
shall not come into operation. : 

I think that as soon as the Police Officer 
in charge of the present case came to 
know that a complaint had been filed in 
respect of the same alleged false charge 
before the Sub-Divisional Magistrate it 
was his duty to have moved the learned 


Magistrate to file a complaint on behalf: 


of the Oourt and on that being done 
he should have allowed his own complaint 
to be dropped. . 

In my opinion the whole trial is bad 
and the conviction and sentence of the 
accused cannot be maintained. 

As this appeal succeeds on a technical 


ground I would leave it open to the learn-: 


ed Sab-Divisional Magistrate to file a com- 
plaint in respect of the same offence if 
he thinks it desirable specially in view of 
the serious allegations mgde By the accused 
against persons who are alleged to ba 
respectable. Before doing so, he will, no 
doubt, afford an opportunity to the accused 

e t 
Q.—I concur. 


Pefcival, J. 
P.B.A Appeal allowed, 
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SIND JUDICIAL COMMIS- 
SIONER'S COURT. 
MisORLLANBOSS OrviIL APPHAL No. 7 

. cr 1927. 
: January 23, 1929, 
Present ;—Mr. Percival, J. O , and 
Mr. Rupchand Bilaram, A. J. C. 
TAHILRAM AND OTHERS—AÀPPBLLANTB 
versus 
MAGHANMAL AND OTBERS—R8PONDENTS., 
Dekkhan Agriculturista! Relief Act (XVII of 1879), 
88. 8, 11—Contract of suretyship, if falls under 
el. (w) or (x) of s. 8—Jurisdiction—Suit against prin- 
cipal debtors and sureties—All defendants agricul- 
iurists—Plaintiff's option to institute suit against 
them where any of them resides—Cause of action 
within Court's jurisdiction—Court's permission to 
maintain suit against defendants residing outside 
menen, if ired—Cinl Procedure Code (Act 
of 1908), s. 20 (0. 
If a suit falls under 5.3, cl. (2) of the Dekkhan 
Agriculturists Relief Act and all the defendants are 
itted or proved to be agriculturists but all 
of them do not reside within the jurisdiction of one 
Oourt, the plaintiff has an option to institute the 
suit in any Court in which any of such agriculturists 
a [p. 150, col. a 
use (w) and pot cl, (x) of s.3 of the Dekkh: 
Agriculturists' Relief Act applies to a ican of i 
contract of suretyship ; and, dieretiie: a suit against 
the principal debtors and sureties can be instituted 
in any Court within whose jurisdiction any one of 
Wa [p. we col. 1.] 
ere thecause of action against all the defend- 
ants has arisen within the jurisdiction Paw 
in which the e ie inetitnted against them, it is not 
necessary for the Oourt to grant permissi der a. 
20 (b) of the Civil Procedure dode for a sul Peine 
me ^ ed by it, ereh, hook aso some of the defend- 
ants who are agriculturists, reside outside its iuris- 
digion. [p. 181, co! 2] A A kak 
ere a suit may be instituted in more Qo 
aban one the plaintiff has a right to select his eR 
[p. 150. pra : 
Miscellaneous appeal against an ord 
A er 
.of the First Class Sub-Judge, Larkana 
dated the 13th January, 1927. : 


Mr. Kimatrai Bhojraj, for the A - 
lants. f : AIDE 
Mr. G. A, Kikla, for the Respondents. 


JUDGMENT.—This is an 
against the order of the First Class Sub. 
Judge, Larkana, returning the plaint for 
presentation to the proper Oourt. 

It appears that the plaintiffs instituted 
this suit for recovery of Rs. 9,000 odd 
against four defendants. Their case was 
that defendants Noa. 1 and 2 had executed 
certain hundisin their favour on which 
this sum was due and that defendants 
Nos. 3 and 4 had agreed to stand Bureties 
for due payment thereof. In the plaint it 
was stated that none of the defendants 
ware agriculgurists. Both sats of defend- 
ants raised the pleathat they were agri- 
culturists and contended that as defend- 
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ants Nos.1 and 2 resided outside the jurisdic- 
tion of the Larkana Court, that Court could 
not entertain the suitin view of the provi- 
sions of &. 11 of the Dekkhan Agriculturiste' 
Relief Act. They also contended that as no 
leave of the Oourt was obtained under s. 
20, Civil Procedure Oode,no leave should be 
granted for institution of the suit in 
Larkana Court and that the plaint should 
be returned for presentation to the Hyder- 
&bad Court where the defendants Nos. 1 
and 2 resided. At the hearing the plaint- 
iffs admitted that defendants Nos. 3 and 
4 were agriculturists and on their admis- 
sion the learned Judge passed an order 
dated 23rd November, 1926, holding that 
defendants Nos. 3 and 4 were agriculturists, 
He then proceeded with the trial of the 
issue as regards.the status of defendants 
Nos. land 2. On the 13th January, 1927, 
the learned Judge gave a finding that 
defendants Nos. 1 and 2 were agricul- 
turists and ordered that the plaint te 
returned for presentation to the Hydera- 
bad Court where the defendants Nos, 1 and 
2 resided. 


The learned Judge has based his order 
on two grounds, first, that s. 11 of the 
Dekkhan Act applied and second, that as 
no leave of the Oourt had been obtained 
for instituting the suit in the Larkana 
Court the plaintiff could not mf&intain the 
guitinthe Larkana Court. 


Now, it is well settled that where a suit 
may be instituted in more Courts than 
one the plaintiff has a right to select his 
venue. Itis,no doubt, true that this right 
has to a certain extent been curtailed 
by the provisions of 8.11 of the Dekkhan 
Act. That section provides that a suit 
which falls within cl. (w) of s. 3 of the 
Act should be instituted in the Court 
where the sole defendant who is au agri- 
culturist or where there are more than one 
defendants who are agriculturists all such 
defendants reside.. But it preserves the 
right of the plaintiff to select his venue 
where allthe defendants who are agricul- 
turists do not reside within the jurisdic- 
tion of one Oourt. It expressly provides 
that the plaintiff shall in that case have 
the option of instituting the suit in any 
Oourtin which any one of such agricul- 
turigt8 resides. 

ow in the present case the defendants 
Nos.3 and 4 had been held to be agricul- 
eiurists. They admittedly reside in the 
jurisdiction of the Larkana Oourt, and, 
therefore, there, ig nodoubt that the Lar- 
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kang Court had jurisdiction to entertain 
the suit. 

While See with this part of the case 
the learned Judge seems to have lost sight 
of the fact that he had recorded a finding 
that defendants Nos, 3 and 4 were agricul- 
turists. He seemed to entertain the view 
that it was not open to the plaintiffs to 
admit at a very late stage of the proceed- 
ings that the defendants Nos. 3 and 4 were 
agriculturists with the object of giving 
jurisdiction to the Larkana Oourt. He was 
of the opinion that the plaintiffs could not 
give jurisdiction to tbat Court by 
making a false admission of facts. We 
think that it was not open to the learned 
Judge to treat the admission by the plaint- 
iff as false and especially so when he 
had recorded a finding hold that defend- 
ants Nos. 3 and 4 were agriculturists. If 
the defendants Nos, 1 and 2 disputed that 
the defendants Nos. 3 and 4 were agricul- 
turists and if as has now been contended 
ontheir behalf they were not present when 
that issue was decided it was incumbent on 
them to have moved the Court to review its 
finding on that issue and to have led evi- 
dence on that point. 

It is further contended that so far as 
the cause of action against defendants Nos. 
land 2 was concerned it fell within cl. (w) 
of s. 3, but go far as cause of action against 
defendants Nos. 3 and 4 who were sure- 
ties was concerned it fell under cl. (x) 
of that section, and that, therefore, under 
s. llof the Act the suit could only be 
instituted in the Court within whose juris- 
diction defendants Nos. l-and 2 resided. 

Weare not prepared to hold that the 
cause of action as against defendants Nos. 
8 and 4 does not fall within the purview 
of ol. (w) of 8.3. Thewords “ona written 
or unwritten engagement for the payment 
of money not herein provided fer" are 
wide enough to cover the case of a surety 
because under his contract a surety express- 
ly agrees to render himself liable for the 
debt of his principal on'the failure of his 
principal to pay the money or in other 
words expressly engages to pay such 
money. 

Olause (x) reads as follows : 

“suits for the recovery of the money due 
on contract other than the above and suits 
for rent etc.” 

The bare reading of the above clauses 
makes it abundantly clear that it does not 
refer to contracta which fall within the 

urview of cl, (w), that is to say, contracts 
in respect of an engagement whether writ- 
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ten or unwritten to pay money. Clause 
(a) does not, therefore, refer to a contrvct 
of suretyship like the present. 

We think, therefore, that the learned 
Judge was in error in deolining jurisdiotion 
on that ground. 

With regard to the second ground on 
which the learned Judge has proceeded, 
namely, that permission of the Qourt was 
necessary under s. 20 (b), Oivil Procedure 
Code, it is sufficient to observe that the 
learned Judge has not applied his mind 
to the fact that the cause of action egainst 
all the defendants indubitably arose with- 
in the jurisdistion of the Larkana Court, 
the hundis having been executed by de- 
fendants Nos, 1 and 2 at Larkana, and the 
amount being made payable there. So far 
asthe defendants Nos. 3and 4 were con- 
cerned they not only resided there but had 
agreed to stand sureties for defendants 
Nos. 1 and 2 and to pay the amount at 
that place. No leave was, therefore, neces- 
sary under e. 20 (b), Civil Procedure Code. 

We accordingly set aside the order of 
the lower Oourt and direct the learned 
Judge to take back the plaint on his file 
and dispose of it according to law. The 
respondents to bear the costs of this 
appeal. 

The costs of the lower Court to be costs 
in the cause. : 


P. B, A. Appeal allowed. 


SIND JUDICIAL COMMIS- 
SIONER'S COURT. 
Misoatuanzous O1vIL ÁPPBAL No. 3 or 1929. 
February 21, 1929. 

Present :—Mr. Percival, J. ©., and Mr. 
Aston, A.J. C. 

Musammat HANIFABAI AND ANOTHER 
—APPBLLANTS 


versus 
Tan KARACHI PORT TRUST— 
OPPONENTS. 

Succession Act (XXXIX of 1925), s. 870—Employee 
of Karachi Port Trust killed in execution of his duty 
—Gratuity payable to his relations when not neces 
sarily his heivs—Whether such gratuijy forms part 
of deceased's estate—Court 1f ean grant succession 
certificate. 

Oourt js not competent to grant a succession car 
tificate in respect of a gratuity payable by the 
Karachi Port Trust under its rules to the relations of 

«employees of the Trust whoare killed dn execution 
of their @uty, as it does not form part of the estate of 
the deceased employee but is, under the rules, 937 
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able to cular BO 

heirs of TA aer an pee 
, Aimai v. Avabai Dhanjishaw 

tinguished. 

e Miscellaneous appeal fromañ order of 
the Judicial Commissioner, Sind, dated the 

22nd September, 1928, 

Mr. Srikishendas H. Lulla, for the Ap- 
pellants. , 

Mr. T. G. Elphinston, for the Opponents. 

JUDGMENT .—This is a Miscellaneous 
appeal against the order passed by Mr. 
Wild, Acting, J. O. of Sind, in which he 
refused to grant a succession certificate 
to ths applicants Musammat Hanifabai 
and Mariambai, widows of Abdulla Umer, 
on the ground that he was unable to give 
a Succession certificate or Letters of Ad- 
ministration in a case of this character. 

Abdullah Umer was a servant of the 
Karachi Port Trust and he was killedin 
the execution of his duty. The Karachi 
Port Trust are in the habit of giving 

atuities to relations of persons who draw 
ess than a certain amount of pay from 
the Port Trust, and who are killed in 
the execution of theirduty. The said noti- 
fication runs as follows:— 

“Gratuities will be paid to officers and 
servants of the Board injured, where the 
injury results in permanent, total or par- 
tial disablement as defined in the Work- 
men's Compensation Act, or to the surviv- 
ing relatives of any of such officers 
and servants killed in the execution of 
their duty in accordance with the scale laid 
down in that Act”. 

* Note—For the purposes of this 
rule the surviving relatives will be de- 
pendents as defined in the Workmen's 
Compensation Act, s. 2 (1) (d)". 

'The applicants, Musammats Hanifabai 

and Maraimbai, have appealed to this 
Court. The position, however, is little 
peculiar, owing to the fact that the Port 
Trust consider that the Court can give 
a certificate in the circumstances of this 
case, while the appellants contend that no 
euch certificate can be granted. How- 
ever, In any case we have beenin a posi- 
tion of hearing arguments on both sides as 
to whether a succession certificate can or 
cannot be granted. 
. Now, it appears to me apart from the 
merits of this particular case, whether it 
is tothe advantage of the appellants or 
not that succcesion certificate cannot in 
fact be granted in the circumstances of this 
case, and that the view taken thereon by 
the learned “Acting Judicial Commisbioner 
was correct, 


or may not be 
iP 155, col.1.] 
amsetji (1), dis- 
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It will be noticed that the notificdtion’ 


States lastly that “atoia will be paid, 
secondly, that the disablement in question 
is as defined by Workmen's Compensation 
Act, thirdly, the scale is aslaid down in 
the Workmen’s Compensation Act, and 
fourthly (to my mind the most important 
RN the gratuity is to be paid to the 
“dependents” as defined in the Workmen's 
Compensation Act. 

Now, it is contended by the learned 
Counsel on behalf of the Port Trust that 
we have to leok not to the Workmen's Com- 
pensation Act but to the case of Insurance 
or Provident funds as analogies in the 
present instance. But it is significant that 
in the notification as mentioned above, 
inrespect of three particulars reference is 
R be made to the Workmen’s Compensation 

ct. 

Now, in regard to the expression ““de- 
pendents” it is defined ins. 2 (1) (d) of the 
Workmen’s Oompensation Act as meaning 
wife, husband, parent and some other near 
relatives. Butitis noticeable that certain 
relatives are expressly excluded, for in- 
stance,amajor son who would naturally 
be an heir or one of the heirs in the case, 
Therefore we have it that gratuities 
are to be paid to particular persons who 
do not ormay not include certain heirs to 
the deceased, , 

Now,we may turn to the Succession 
Certificate Act, s. 370, which would apply 
in this case. Reference is there made to 
8.212 which expressly refers to any part 
ofthe "property" of a person who had died 
intestate. Similarly in the proviso to 
8.370 reference is to the effects of the 
deceased person. Itseems to me to be 
clear that succession certificate must be 
given in respect of the property of a 
deceased person. Now if the succession 
certific#te is to be given in respect of the 
estate of thedeceased person, I am of opin- 
ion that it [follows that it must be in 
respect of an estate, which goes to the 
heirsof the deceased person: Further, it 
does not seem to be correct to hold 
that a succession certificate can be given 
in respect of the property of the deceased 
which is to go to the particular persons, 
who are not necessarily the heirs of the 
deceased. 

Reference has been made in this con- 
nection to the case reported as Aimai v, 
Awabai Dhanjishaw Jamsetjt (1). Now in 


" ihat caseit was held that the Karachi Port 


a 76 Ind, Cas, 739, 18 S. L. R, 311; A.I R. 1994 
Sind 57. 
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Trust Provident Fund does not pass to 
the nominee but does form part of the 
estate of the deceased. But the reason- 
ing of that decision is contrary to the 
view that in this case the gratuity in 
question forms part of the estate of the 
deceased. At page 319* of the judgment 
Mr. Kennedy, J. O., observed:— 

“The Port Trust might say to the 
subscriber, ‘if you serve me well for a 
certain number of years I will pay to you, 
or to any one you name a certain 
gratuity.’ In that case, I take it the gratuity 
would not be part of the estate of the 
deceased and administrator would have 
no claim toit". 

In the present instance thecaseis even 
stronger. Here the man in question, 
Abdullah, was not a subscriber, and he 
could not arrange that the amount should 
be paid to a particular person. As in- 
dicated above, according to the view there 
taken, evena gratuity payable atthe re- 
quest of the deceased to the particular 
personin Mr. Kennedy's opinion would 
not form part of the estate of the deceased. 
The distinction in respect of the Provident 
Fund and insurance, as indicated by Mr. 
Kennedy’s judgment, is that in that case 
the &mount involved forms part of the 
deceased's estate. That is to say, it goes 
to the heirs af the deceased. Whereasin 
this instance it does not necessarily go to 
the heirs of the deceased. To get over 
this difficulty it was argued on behalf of 
the Port Trust that, even if this money was 
paid to the dependents, still there was a 
trust on the dependents to distribute part 
of the amount to the heirs. I cannot, 
however, accept that argument. It seems 
to me to be clear from the wording of the 
notification thatthereisno obligation on the 
part of the dependentsto pay any part of 
the money to any one else. 

The position, therefore, is that whether 
we think it desirable or not in this case 
to grant a succession certificate the Court 
cannot give a'succession certificate, be- 
cause the gratuity in question does not 
form part of the estate of the deceased but is 
merely a sum paid to particular persons, 
who are not necessarily the heirs of the 
deceased on a particular event coming into 
effect. 3 

The appeal is accordingly dismissed. 

P. B A. Appeal dismissed. * 

*Pago of 18 S, L. R.—[Ed.] 
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SIND JUDICIAL COMMIS- 
SIONER'S COURT.. 
Frast Civin APPBAL No. 106 oF 1925. 
February 27, 1827. 

Present :—Mr. Percival, J. O., and 
Mr. Aston, A. J. O. 
KHUBOHAND BHIKOHAND— 
APPRLLANT 


versus 
JETHANAND SANTDAS AND oTHERs— 
RESPONDENTE. 

Limitation Act (IX of 1908), Sch. I, Arts. 118, 180 
—Suit to enforce award—Limitation—Arbitration— 
Power of arbitrators to award future interf&i— 
Party acting on award and accepting benefit there- 
under, whether can challenge tt—Hstoppel. 

A suit to enforce an award is governed by Art. 
120, and not Art. 113 of Sch, I of the Limitation Act. 
[p. 154, col. 1. 

Bhajahari Saha Banikya v. Behary Lal Basak (1) 
and Somjimal v. Tolomal (2), relied upon. 

When a general power has been conferred on the 
arbitrators to decide disputes between the parties 
their authority not being restricted to any particu- 
ler dispute, it is open to them to award interest after 
date of the award on the ground of justice and 
equity. "p. 154, col. 2.] 

Uttam Chand Saligram v. Mahmood Jewa Mamoojt 
(8), referred to. 

A party who has acted onan award and accepted 
benefits thereunderis estopped from challenging it 
or any part of it. (p. 154,col. 2; 155, col. 1.] 


First appeal against the judgment and 
decree of Raymond, A.J. O., of Sind, dated 
the 4th March, 1925, 

Mr. G. A. Kikla, for th: A. p lant. 

Mr. Kimatrat Bhojraj, tor the Respond- 
ents. 

JUDGMENT.—This is an appeal 
against the judgment and decree of the 
learned Additional Judicial Commissioner 
who held that a certain claim preferred 
by the plaintiffs was not barred by limita- 
tion, and that the vendors impliedly agreed 
in referring the matters to arbitration, 
that the breach was on their part, that the 
defendants’ firm had notice of the arbitra- 
tion proceedings, that the reference and 
award were valid and genuine. and that 
the contract between the appellants’ firm 
and that of Lilaram stood cancelled and 
did not operate. 

It is argued on behalf ofthe appellants 
that the claim of the plaintiffs was barred 
by limitation, because it was a claim for 
damages for breach of contract and the 
due date was admittedly the 25th of Janu- 
ary 1918. Itis contended thérefore, that 
under Art.115 of the Limitation Act, the 
suit became barred within three years of 
that date, and that even if the reference 


was regarded as an acknowledgment of 


liability*the suit became time barred with- 
in three years of the 23rd of March, 1918, 


. 
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the dateon which the present reference to 
arbitration was signed. 

Iam of opinion that this contention is 
not sustainable, for the plaintiff, in his 
plaint, sued in the alternative, on the 
award, and maintained that the cause of 
action arose in the alternative on the 21st 
June, 1918, when the award was filed. The 
decision on this point partly depends on 
the intention of the parties, when the re- 
ference was entered into, 

Tor the appellant itis contended that a 
number of disputes were pending on numer- 
cus contracts and that the only question 
referred to arbitration by the general 
reference was the question “At what rates 
damages were to be paid” and that the 
remaining disputes were left outside the 
reference. Thelearned Judge was of the 
opinion thatthe parties impliedly treated 
the contract ag having been broken, 
impliedly waived all other defences with 
regard to the contract and referred the 
gole remaining dispute to the arbitrators 
py the geheral reference so that they 
might decide at what rates damages were 
to be paid. 

Lam of opinion, that the wording of the 
general reference and the circumstances 
of the case show, that the view taken by 
the learned Additional Judicial Oommis- 
sioner was correct. the reference it 
is mentioned “disputes are pending be- 
tween the sellerstin respect of the non- 
fulfilment of the contracts and that the 
parties have now agreed torefer the said 
disputes(plural) to the arbitration ef the 
arbitrators.” The arbitrators were then 
directed tosettle the rates as they thought 
fit and proper at which damages should be 
calculated and be paid by one party to the 
other. . 

Tt seems to me clear, that it was not 
the intention of the parties to the general 
reference that the arbitrators should merely 
fix rates leaving the rest of the disputes 
excluded, and that the parties should then 
settle other disputes in the Courts. 


That being so, it seems to me it was Art. 
120, which applied, and not Art. 115 or Art. 
3113. The Allahabad High Court, no doubt, 
in a number of rulings, has held that suits to 
enforce awardseare governed by Art. 113 
of the Limitation Act, There are con- 
tradictory rulings by the Allahabad High 
Gourt on that point. he view taken, 
bowever, by Calcutta and Madras has bee 
that itis Art. 120 which appliee'and no 
Art. 113, see Bhajhart Saha Banikya v. 
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Behary Lal Basak (1) which endorsed the 
view of the Madras High Court. The view 
of our Court in Somjimal v. Tolomal (2) 
was to the same effect. 

It follows, in my opinion, thatthe pre- 
sent guit was not barred by limitation, 

It is now contended, however, that the 
question of interest was a matter beyond 
the scope of the reference. Itis objected 
by Mr. Kimatraion the point that the ap- 
pellant did not specifically raise this in 
the issues and did not specifically raise the 
question of interest in the memorandum 
of appeal. It is the fact, however, that 
in the written statement, it was contended 
that the arbitrators had gone beyond the 
scope of the reference and an issue was 
raised on that point and in the memoran- 
dum of appeal,it was contended that the 
learned Judge had erred in not holding 
that the award was beyond the scope of 
the reference. Reliance is placed on behalf 
of the appellant on a passage in Russel, 9th 
Edition, 450, in which the learned author 
on Arbitration points out that future 
interest was beyond the scope of the refer- 
ence. On the other hand, it has been held that 
arbitrators have authority to take into 
consideration a custom by which interest 
is payable, see Uttan Chand Saligram v. 
Mahmood Jewa Mamooji (3), where Rankin, 
J., pointed out that arbitratars have power 
to decide according to justice and equities. 
Had a general power been conferred on the 
arbitrators to decide the disputes the ques- 
tion of interest would have presented no 
difficulty. The reference, however, shows 
what the arbitrators were authorized to do 
was tosettle and fix the rates as they thought 
fit and proper, at which damages should be | 
calculated and paid, In view of thespecific 
authority given to them, it was not to 
settle the disputes generally but to settle 
the disputes by fixing the rates. . There 
might, I think, have been considerable 
force in the contention that the awardof 
interest as well as the fixing of the rates 
was beyond the authority “given to the 
arbitrator. The evidence, however, shows 
that the appellants aceepted benefits under 
the general award. They have pleaded the 
general award and rate under the general 
award asa defence toa claim for making 
payment at the market rate which has 
been held by this Court to be Rs, 59-0-0, 
“That being so, I am of opinion that 
the appellants are precluded, having acted 
6 33 O. 881;4 0. L. J. 162, í 


2) 19 Ind, Oas. 376; 6 S. L. R. 148. 
3) 54 Ind. Cas. 285; 44 O. 534; 23 0. W. N, 704, 
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bn the general award and having accept- 
ed benefits under it, from challenging 
the award of interest in the present pro- 


edings. 

I would, therefore, on the ground men- 
tioned dismiss this sppeal with costs. 

P, B. A, Appeal dismissed, 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
ORIGINAL Cryin Surt No. 391 or 1924, 
March 5, 1929. 
Present:—Mr. Rupe an Bilaram, 


. J. C. 
MURLIDHAR J. PouJABI— 
PLAINTIFF 


ver8u8 
NARAINDAS MOTARAM— 
DEFSNDANT. 
Defamation—Accusation of criminal offence, whe- 
ther por se actionable—“ Fair comment”, plea of, must 
be based on allegations substantially true—Onus of 


of. 

Phe Indian Law draws no distinction between 
*glander " and “ libel” and when a defendant has 
used words accusing the plaintiff of certain criminal 
offences which expose him to imprisonment or other 
heavy penalty, the words are perse defamatory and 
the only possible defence to such an action is that 
the defamatory matter is true in substance and in 
fact. [p.156, col el j 

If a ploa of “ fair comment " is raised, it must be 
proved that it is based on allegations which are sub- 
stantially true in fact and the burden of proof is on 
the defendant. [p. 156, col. 2. 

M'Pherson v. Daniels (1), Devis v. Shepstone (8) 
and Mir Allahbux Khan v. Emperor (2), relied upon. 

Mr. Dipchand Chandumal, for the Plaint- 
iff, 

Mr. Kimatrat Bhojraj, for the Defend- 
dant. 


JUDGMENT.—The plaintiff is a 
Pleader of this Court and has served as 
President of the Shikarpur Municipality 
for several years. He holds the title of a 
Dewan Bahadur, The defendant isa retir- 
ed Deputy Oollectorand a pensioner. He 
too has been a Councillor of the Shikarpur 
Municipality for several years, probably for 
the same duration as the plaintiff, 

ln 1923 the plaintiff was the President of 
the Municipality and Ohairman of the 
Managing Committee, The defendant had 
some reason to be dissatisfied with: the 
manner in which the plaintiff was carrying 
on his work in the Municipality. He wrote 
several articles, but they did not bear his 
name, in a paper called the “Vatan”? pub- 
lished in that place in the issues of March, 
30, April 4 and April 40, 4923, with the 
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result that the plaintiff prosecuted the 
Editor of that paper, but subsequently, it is 
said, that on account of the Editor being a 
lad of sixteen years and not knowing 
English the plaintiff did not press that pro- 
secution which was withdrawn somewhere 
in the month of June, 1923. 

On July 2,1923, a letter under the signa- 
ture of the defendant was published in the 
“Daily Gazette" of Karachi, which paper 
has a very wide circulation, making certain 
serious allegations against the character of 
the plaintiff. It- reproduced certain allega- 
tions which had previously been made in 
the “Vatan”. This resulted in the present 
suit being filed for defamation both against 
the defendant and the Hditor of the “Daily 
Gazette". The case against the Editor has 
been withdrawn, and we are now concerned 
only with the case against the defendant. 

The allegations of fact which are said to 
_be defamatory are stated in para. 8 (c) and 8. 
(d) of the plaintiff. The first allegation ia that 
the plaintiff removed a petition filed by ene 
Tara Singh from the Municipal Records and 
entered afalse and deceptive note. The 
second allegation is that he falsely entered 
the words “with permission” on the top of 
Resolution No. 582 and 883 about the for- 
mation of Committees on February 23, 
1923; and the third is that he forged certain 
documents or abetted the 1orgery of those 
documents by the Ohief Officer of the 
Municipality in connection with the elec- 
tion of certain Committees. Ocertain details 
have been given extending to over one 
hundred lines describing the nature of 
this forgery. Briefly stated, the allega- 
tion is that one Mr. Atmaram was shown as 
the mover of a motion to select certain Com- 
mittees. Mr. Atmaram was not present 
when that motion was moved or passed, he 
having come to the meeting of the Munici- 
pality after the Committee had been appoint- 
ed when the next item on the agenda was 
under discussion and thatthe Ohief Officer 
had accordingly madea note showing that 
Mr, Atmaram attended the meeting when 
the next item was being discussed. But 
subsequently realising that according to 
the Municipal rules the mover being 
absent at the time of the appointment of the 
members of the Committees, the resolution 
was ultra vires, the plaintif had certain 
alterations made so as to show that the 
mover Mf. Atmaram was present before the 
motion was put to the vote,and thathe did 
ad notwithstanding the protest of several 
members including the defendant. 

On the strength of these three charges 
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levelled by the defendant against the 
plaintiff the defendant has made certain 
strong comments as to the conduet of the 
plaintiff by alleging that the Municipal 
Administration under the plaintiff had 
given the highest dissatisfaction to the 
publie of Shikarpur, and that it was a 
record of false minutes, deliberate misre- 
presentation of facts, high-handedness and 
selfishness that at once made Mr. Murli- 
dhar unfit for the responsible office of 
the President of a City Municipality. The 
defendant goes on to say that “the Judicial 
Commissioner of Sind should consider 
whether Mr. Murlidhar,on the face of the 
criminal offences committed and other acts 
of dishonesty practised by him, can be al- 
lowed to remain on the roll of the noble 
legal profession to which he belongs. Lastly, 
the defendant appeals to Government to 
take criminal action against the plaintiff by 
stating "Are not law and order the 
‘favourite strong-hold ofthe bureaucracy 
going to be enforced in this instance, Full 


particulars’of these offences have been 
given.” . - 
Now, the Indian Law drawa no distinc- 


tion between “slander” and libel", Even 
under the English Law, the words used by 
the defendant accusing the plaintif of 
certain criminal offences which exposed 
the plaintiff to imprisonment or other 
heavy penalty (and not merely toa fine in 
the first instance with possible imprison- 
ment in default of payment of fine) are per 
se defamatory. See Odgers on “Slander 
& Libel,” page 53. The only possible 
defence to such an action and one which 
has been taken in this case, is that the 
defamatory matter was true in substance 
and in fact. The allegations made by him 
on which the alleged comment is based 
are all made by himas true to his know- 
ledge, he being personally present in the 
Municipal meetings at the time when these 
alleged offences are said to have been com- 
mitted, and, therefore, if theee allegations 
are proved not to be true, they amount to 
wilful falsehood which again is byitself a 
proof of malice. 

Tf the plaintiff is acriminal cadet questio he 
is unfit to bea member ofthe honourable pro- 
feseion or to be entrusted with the duties of 
the President «e a Municipality, and he 
cannot in that case claim any damages. As 
said by Littledale, J., in M'Pherson v. 
Daniels (1); 

(1) (1829f 34 R. R. 397 25 p. 405; 10 B. & C. 28375 
us & Ry.251; 8L, J. K. B. (o. s) 14; 109 E. R. 
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“But if the defendant relies upon the 
truth as an answer to the action, he must 
plead the matter specially; because the 
truth is an answer to the action, not 
because it negatives the charge of malice (for 
& person may wrongfully or maliciously 
utter slanderous matter though true, and 
thereby subject himself to an indictment,) 
but because it shows that the plaintiff is not 
entitled to recover damages. For the law 
will not permit a man to recover damages 
in respect of an injury to a character which 
he either does not, or ought not, to pos- 
sess’. 

If, therefore, the plaintiff has committed 
criminal offences and claims to recover 
damages for loss of his reputation he can- 
not succeed. If, on the other hand, the al- 
legations of fact are proved to be untrue, 
no question of privilege can possibly arise. 
Thad occasion to discuss this point while 
sitting on the High Court side in the case of 
Mir Allahbux Khan v. Emperor (2) wherein 
I said that one should not “lose sight of the 
important distinction which has been re- 
peatedly pointed out between ‘fair com- 
ment’ based on well-known or admitted 
facts and the assertion of unsubstantiated 
facts for comment. Where comment is 
made on allegations of fact which do not 
exist, the very foundation ef the plea disap- 
pears”, On this point the qbservations of 
their Lordships of the Privy Oouncilin 
Devis v. Shepstone (3) are pertinent:— 

“There is no doubt that the public acts 
of a public man may lawfully be made the 
subject of fair comment or criticism, not 
only by the press, but by all members of the 
public. But the distinction cannot be too 
clearly borne in mind between comment or 
criticism and allegations of fact, such as 
that disgraceful acts had been committed, 
or discreditable language used, It is one 
think to comment upon or criticise, even 
with severity, the.acknowledged or proved 
acts of a public man, and quite another to 
assert that he has been guilty of partioular 
acts of misconduct”. : 

Aa the statements made by the defend- 
ant in his letter are per se defamatory, I 
think the burden is en him to prove that 
theallegations on which his comment was 
based were substantially true in faci. I 
also do not think that the plaintiff should 
be called uponto prove the quantum of 
damages. Looking at the position of the 


@) 116 Ind. Cas. 99; 30 Or. L. J. 548; A. I. R. 1929 
ind 9 


Sind 90. 
DM 11 A. O.187 at p. 190; 55 L. J.P, 0, 51; 
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plaintiff and also the cireulation which the 
“Daily Gazette" has, the amount of damages 
claimed by him is in no way excessive 
but, of course, it wil be open to the 
defendant to prove that the amount claim- 
ed by the plaintiff should be reduced by 
preving apy ofthe following circumstances. 


_(1) Evidence falling short of a justifica- 
tion; (2) absence of malice; and (3) bad re- 
putation of the plaintiff. 

Mr. Kimatrai has asserted that he wishes 
tolead evidence on these points and has 
further stated on instructions frem his 
client, who is in Court, that his client is 
not prepared to offer any apology that he 
asserts that the statements made by him 
are substantially true, and that he would 
prove them to be true. Jn view of the 
above sbservations, some of the issues 
framed in the casecan easily be disposed 
of, and I propose to record my findings on 
them, 

. (1) Does the letter in “Daily Gazette” of 
the 2nd July, 1923, contain statements 
which are per se defamatory? 

. Yes. 

. (2) Have these statements been made 
maliciously with a view to harm the re- 
putation of the plaintiff as alleged in para. 
7of the plaint, 

Mr. Dipchand has stated that he does 
not propese to rely upon the damages 
being enhanced on the ground that the 
statements were maliciously made; but that 
he has only asked for this issue being 
raised for the purpose of showing that the 
letter was inspired by malice. In view of 
the fact, that it is per se malicious, Ido 
not think it necessary to call upon the 
plaintiff to prove that it was, as a matter of 
fact, inspired by malice, 

(3). Are the statements contained in the 

said letter substantially true? If se, is 
there any cause of action against the 
defendant No. 1? 
. This issue isan issue of which the burden 
ison the defendant and is the main issue in 
the case. It will be decided after the evi- 
dence is recorded. 

(4&5) Were the statements contained in 
the said letter bona fide in the discharge of 
public duty and a fair comment on the 
conduct of a public man? If so, are they 
actionable? 

Are the said statements privileged as 
having been made bona fide in the interests 
of morality, and for publie good and as 
relating to the conduot of a public man in 
his public capacity ? 
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The findings on these issues will follow 
the result of Issue No. 3. 

(6&7). Is there any cause of action 
against defendant No. 2? 

If there is, are they liable? 

Struck off as the defendant No. 2 has been 
given up. 

(8S). Has the plaintiff's reputation or 
credit been injured and has he suffered 
any mental pain? 

There can be no doubt that the allegations 
affected the reputation and credit of the 
plaintiff at any rate with persona who 
were not conversant with the affairs of the 
Shikarpur Municipality and that he has 
suffered mental pain. But whether these 
facts would entitle him to damages or not, 
depend upon the finding on Issue 

3 


0, 3. 

(9). Is the plaintiff entitled to any 
damages? If so, what. 

If the finding on Issue No. 3 is against the 
defendant the plaintiff will, in my opinion, 
be entitled to the amount claimed without 
further proof unless the defendant gives 
evidence in mitigation of such damages. 

Inow call upon the defendant to lead 
evidence on the main issue of which the 
burden is on him. 

After this order was dictated, Mr. Kimatrai 
has argued that the plaintiff should give 
formal evidence that he has suffered pain of 
mind and also that he has suffered in 
reputation, I do not think that such 
formal evidence is necessary in this case, 
and, therefore, I disallow his request. 

P. B, A, Findings accordingly, 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
ORIMINAL REVISION APPLICATION No, 14 
oF 1929. 

February 13, 1929. 
Present:—Mzr. Percival, J. O., and 
Mr. Aston, A. J. C. 
HUSSAINALLI MAHOMEDALI— 
APPLICANT 
vensu8 
EMPEROR—OprositTs-Parry, 

Penal Code (XLV of 1860),8.408—Crininal breach 
of irust—Aloral turpetude, necessary ingredient— 
Trust and deposit, distinction between, 

When money is given toa personin business the 
transaction may amount either toa loan, or to a de- 
pesit or a trust. e 

The return of a deposit toa relation of the deposi- 
for under circumstances indicating bona fides and 
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absence ofmoralturpitude does not amount to erimi- 
* nBl breach of trust though it may create a civil liabil- 


MES ics ; 
Application to revise an order of the 


Judicial Commissioner, Sind. 
Mr. Motiram Idanmal, for the Applicant. 
Mr. C.M. Lobo, Publice Prosecutor for 
Bind, for the Crown. 


JUDGMENT.—This is an application 
for revision of an order of the learned 
Judicial Commissioner summarily dis- 
missing the applicant's appeal and con- 
firming the conviction of the applicant 
under 8.408, Indian Penal Code, and a sen- 
tence of fine passed on him by the learned 
Special First Class Magistrate, Karachi. 

The facta in the case briefly are that in 
or about December 1925, the complainant 
gays that he deposited a sum of three 
hundred rupees with the accused request- 
ing him to keep the money and to return 
it to him when he wanted it. Some three 
-years later he made a demand for the return 
of the money and the reply of the accused 
was that he had returned it to him and 
that be had handed it over to his brother 
Tbrahim. The learned Magistrate held that 
the accused did hand over the money en- 
trusted to him to lbrahim, the brother of 
the complainant, with the best of inten- 
tions and without any moral turpitude, and 
gentenced the accused to pay a fine of 
Ra. 300 (three hundred rupees) or in default 
to three months simple imprisonment. 

The defence to the case was that the 

- transaction was a deposit and not a trust 
and secondly that he had returned it to 
Ibrahim the brother of the complainant in 
the presence of the complainant. The 
learned Magistrate in his judgment has 
not discussed the defence that the money 
was not “entrusted " but was * deposited.” 
Where meneyis given toa person in busi- 
ness the transaction may amount either to 
a loan orto deposit orto atrust. Inthe 
present case the complainant's own allega- 
tion was it was "deposited" and in the 
notice which he sent to the accused, his 
Pleader stated that in the event of the 
money not being paid within twenty-four 
hours, a suit would be filed. The cireum- 
stances seem to me to point to the fact 
that the transaction wasa deposit. The 
return of deposit to the brother of a 
depositor unde? circumstances indicating 
the best of intentions and an absence of 
moral turpitude, might render% person 
civilly liable to the depositor, butI can- 
not condbive of the act amounting tò 
criminal breach of trust, The offence of 
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criminal breach of trust involving as it 
does an intention to cause “wrongful” gain 
or “wrongful” loss is, in my opinion, an 
offence which involves moralturpitude. It 
is not an offence, which can be committed. 
with the best of intentions. I would there- 
fore set aside the conviction of the applicant 
and order the fine, ifpaid, to be refunded, 
Bail-bonds cancelled. 


P, B, A. Conviction set aside, 


SIND JUDICIAL COMMIS- 
SIONER'S COURT. 
Crvin APPEAL No. 5 or 1928. 

Mareh 1, 1929, 

Present; —Mr. ANR Bilaram, 


` A. J. O. 
Firu or GORDHANDAS— APPELLANTS 
versus 
OFFICIAL ASSIGNEE or tas ESTATE 
or JAFFERBHOY & Oo.— RHSPONBENT. 
Presidency Towns Insolvency Act (III of 1909), s. 
53 (3) om a ownership, doctrine of—Motor 
lorry hired by trader, whether vests in Oficial As- 


signee, 

In order to attract the applicability of the doctrine 
of reputed ownership underlying 8. 52, cl. (2), sub- 
cl. (c) of the Presidency Towns Insolvency Act, it 
must be Pure (a) that the owner, parted with i 
session. of the goods under circumstances from which 
he must have known, if he had considered the matter 
that the goods will be used in the trade or business 
of the bankrupt, (b) that they were so used and (c) 
that they were in his possession, order or disposition 
ate date of the presentation of the insolvency petition, 
ip, 159, col. 2.] 

Colonial Bank v. Whinney (1) and In re Watson & 
Co. (2), relied upon. 

Lamb v. Wright (6), distinguished. 

Where the owner of s motor lorry let out the 
lorry on hire toa trader for the purpose of being 
used in his trade and a petition to adjudicate the 
tradegas an insolvent was presented when he was so 
using the lorry: . 

Held, that the case fell within the purview of s. 52 
el. (2) sub-cl. (c) of the Presidency Towns Insolvency 
Act. [p. 160, col. 1.] 

Appeal against an order of the Official 
Aseignee of the Qourt of the J udicial 
eee Sind, datedthe 18th July, 

Mr. Fatehchand Dharamdas, for the Ap- 
pellants. 

Mr. Kewalram Jethanand for the Re- 
spondenta, 

.JUDGMENT.—This is an appeal 
against an order passed by the Official 
Assignee holding that the motor lorry be- 
longing to the appellant was in possession, 
order or disposition of the insolyent 
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Hassanali in his trade or business by the 
consent and permission of the true owner 
under such circumstances that he was the 
reputed owner within the meaning of s. 52 
el, 2, eub-cl. (c) of the Presidency Towns In- 
solvency Act. A considerable number of 
authorities have been cited by beth sides 
upon the proper construction of this clause, 
and the corresponding provisions of the 
English Bankruptcy Act known as the 
reputed ownership clause. But I desire 
to refer only to three of them. In Colonial 
Bank v. Whinney (1) Cotton, L. J. said:— 
“I think the true construction is thatthe 
goods must be in his (the Bankrupt's) order 
or disposition for the purposes of, or pur- 
poses connected with, his trade or busi- 
ness.” And Lindley, L.J., said. “The langu- 
age ‘in his trade or business’ means 


oses.” . 

: In re Watson & Co, (2) Vaughan Wil- 
liams, L. J. after reviewing the English 
case law on the point Bnmmarised it by 
saying that:— 

“The true owner must have unconscien- 
tiously permitted the goods-to remain 
inthe order or disposition of the bank- 
rupt.” 

He added: “This does not mean, as we 
understand it, that he must have intended 
that false credit should be obtained by the 

pts apparent possession of the 
goods, but it does at least mean that the 
true owner of the goods must have consent- 
ed to a state of things from which he 
must have known, if he had considered the 
matter, that the inference of ownership 
by the bankrupt must (observe, not might 
or might not) arise: See Hamilton v. Bell (3), 
Gibson v. Bray (4) and Ex parte Bright (5), 
The question for ug then, is, did Masars. 
Atkin consent to the possession by ihe 
bankrupts, Messrs, Watson, under such 
circumstances that customers were entitled 
to assume that, Mesers, Watson were the 
owners of the goods in their trade or 
business,” 

Both these cases have been referred to 


[i (1885) 80 Ch. D. 261. : 
2 IT 2 K. B. 753 at p.757; 73 L. J. K. B. 854; 
20 T. L. R, 727; 11 Manson 256; 91 L. T. 709. 

(3) (1854) 10 Ex 545; 3.0. L. B. 808; 24 D. J. Ex. 
45; 18 Jur. 1109; 3 W. R. 62; 156 E. R. 555; 102 R. R 
9401 


(D (1817) 8 Taunt 76; 1 Moore 519; Holt 556; 19 R. E, 
460; 129 E, R. 311. 

(8) (1879) 10 Oh, D, 566; 48 L J, Bk. 81; 391. T, 
049; 27 W, R, 385, 
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with approval by MoQGardie, J. in Lamb v. 
Wright (0) and his Lordship has said, 

“The section is limited in ita operation to 
goods ‘in the trade or business of the bank- 
rupt.’ It doesnot apply to domestic articles 
of furniture in bankrupi's private dwelling. 
li a man consents to the user of his ponds 
in the trade or business of another he 
knows, or ought to know, that he runsa 
risk of losing those goods by the operation 
of s. 38. But if he only consents to the 
user of goods for private and non-business 
purposes, then he is not exposed, in my 
opinion, to the confiscatory provisions of s. 
38, merely because the bankrupt, without 
his knowledge or consent, has used those 
goods in and for his trade and business, 
A man, of course, cannot be said to con- 
sent to what he does not know.” 

It would appear from these cases that 
in order to attract the applicability of the 
doctrine of reputed ownership, it must 
be proved (a) that the true owner parted . 
with possession of the goods under circum- 
stances from which he must haye known, 
ifhe had considered the matter that the 
goods will be used in the trade or business 
of the bankrupt, (b) that they were so 
used, and (c) that they were in his osseg- 
sion, order or disposition at the date of 
the presentation of the insolvency petition, 
In the present case thera can be no doubt 
that all these conditions exist. Itis either 
admitted or proved beyond doubt that (4) 
Hassanali the hirer of the motor lorry was 
a trader, (2) that the motor lorry is pre- 
eminently a commercial vehicle and as 
such it was pre-eminently intended to be 
used for the purpose of some trade, (3) 
that when Hassanali hired the lorry the 
appellants either knew, or, if they had 
made due inquiries, must have known that 
Hassanalli was hiring it for the purpose 
of its being used in his trade or business, 
(4) thatit was so used by. him and (5) that 
it was in his possession at the date of the 
presentation of the petition for ingol- 
veney. > 


In Lamb v. Wright (6) no such presump- 
tion was raised as the osr given on the 
hire and purchase System wasa Jewet-two- 
seater car pre-eminently intended for pri- 
vate use and was mainly used by the 
bankrupt as such. It was,éherMore, diffi- 
culi to raise the presumption that he had 
agreed toits being used by the bankrupt 


(6) (1924) 1 K. B. 857; 93 L. J, K. B. 366; (1924) B. & 
, R. 97; 130 E. T. 703 688.5. 479; 40 T, G R 
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in his trade. In dealing with the facts of 
that case McOardie, J., aaid:— 

“After he got possession of the car in 
dispute Pinchin usedit fram time to time 
(a) for the purpose of aerei goods to 
the houses of the customers, and (b) for the 
purpose of getting supplies from the whole- 
sale market, The extent to which the car 
was used for those purposes was much in 
dispute before me. In my view the truth 
ofthe matter isthat the car was used on 
two or three days in the week either for 
taking goods to customers or for visits to 
the wholesale market. The user on such 
days was for asmall part of the day only 
and not for the whole day. The car was 
employed somewhat beyond & mere emer- 

ency car. But,in my opinion, its main 

unction and principal use with Pinchin 
was that of a pleasure car. He used it 
regularly as such both on week ends and 
other days. No nameor advertisement was 
_ ever placed on it, andit was never altered 
in any way 80 as to be convenient for em- 
ployment asa commercial vehicle", 

In the present case, on the contrary, it 
would appear that the very fact that the 
vehicle hired out by the insolvent was a 
lorry is sufficient to raise the presumption 
that the appellants parted with its posses- 
sion knowing that it will be used by the 
insolvent for his trade, and this coupled 
with the fact that it was so used, brings 
jt within the rule laid down in s. 52, el. 2, 
sub-cl, (c). I therefore, dismiss this appeal 
with costs. 


P. B. As Appeal dismissed. 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
ORIGINAL Orrin Burr No. 95 or 1925. 
May 2, 1929. 
Present:—Mr. Barlee, A. J. C. 
Tas PHOENIX TRADING Co. LTD. 
-— PLAINTIFFS 


| f versus 

Figw or R. B. DIWANOHAND SIBAL 
: AND BONI— DEFENDANTS, 

Negotiable Instruments Act (XXVI of 18811— 
Person appearing as party on face of instrument, 
whether can plead that he is agent for undisclosed 
"principal. 

In anaction ona promissory note or a Bill of Ex- 
change agairfst & n whose name properly appears 
asa party to the instrument, itis not open by way of 
claim or defence to show that the signatory was in 
reality acting for an undisclosed princip&l, and this 
rule applies to an acceptor as well as a drawer, 


Firm of Sadasuk Janki Das v, Kishan Pershad (1), 
Telied upon. 
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T Srikishendas H. Lulla, for the Plaint- 
i 


Mr. Dipchand Chandumal, for the Defen- 
dants, 

ORDER.—This suit has been filed under 
O. XXXVII by the Phoenix Trading Oo. 
Ltd.,against a Karachi firm for damages due 
tothe dishonour of a Bil of Exchange 
accepted by the defendant firm. The dis- 
acceptance and dishonour are admitted and 
the question is whether leave to defend 
should be given. 

The defence is the acceptance was con- 
ditional and that the condition was not 
fulfilled. It is pleaded that the defendant 
firm had dealings with one Deremans, a 
Dutch Merchant, that a sum of Rs, 8,000 
was due to them, that Doremans sent them 
goods accompanied by the draft in suit and 
they accepted the draft and so obtained the 
shipping documents, on condition that be- 
forethe bill was presented for payment 
Doremans would pay them Rs. 8,000 but 
that he failed to do so. 

This might or might not be a good and 
sufficient defence were Doremans the 
plaintiffs, It would certainly be a permis- 
sible defence. The question is whether it 
is a good defence against the Phoenix 
Trading Oo. Ltd. In other-words, after the 
defendant accepted the Bill, and by so 
doing got possession of the goods, can he be 
allowed to plead that the '"üefendant was 
merely an agent acting for Doremans. In 
my opinion he cannot be allowed to 
defend himself on these lines, It is contrary 
to all established rules that in an action on 
a pro-note or Bill of Exchange against a 
person whose name properly appears as a 
party to the instrument it isopen to either 
by way of claim or defence to show that 
the signatory was in reality acting for 
an undisclosed principal.” Per Lord Buck- 
masker in Firmof Sadasuk Janki Das vy. 
Kishan Pershad (1). Thisis the principle 
ofs. 117. Evidence Act. Therule is one 
of policy for the convenience of trade and 
the conduct of commercial .affairs and I can 
see no reason why the acceptor should in 
this case be allowed a privilege not allowed 
to the drawer in the Privy Council case, 

Leave todefend is, therefore, refused. 
Decree as prayed with costs and interest 
from suit te payment at six percent, the 
rate providedin the instrument. 

» PBA, Leave refused, 

D 50 Ind. Oas. 210; 40 O. 663; 40 I. A.83; 29 O. 
L. J, 240; 17 A. L. J. 405; 25 M. L. T, 258; 36M, L 
J, 429; 21 Bom, L. R, 605; 1 U. P. L. E. (P. 0) 37; 
(1919) M. W. N. 310; 23 O, W, N, 9375 10 D. W.148j 

3 Bur, L, 7.160 (P, C). 
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PATNA HIGH COURT. 
Sroonp Orvit Apparat No. 407 or 1926. 
July 12, 1928. 
Preseni:—Mr. Justice Das and 
Mr, Justice Fazl Ali. 

Thakur GOBARDHAN LAL AND OTHERS 
—PLAINTIFE3—ÀPPHLLANTS 


versus 
SHEO NARAYAN SAHU—Daranoanr— 
RESPONDENT. 

Guardians and Wards Act(VIII of 1890), ss. 27, 29, 
$0—Agreement to sell without sanction of Court— 
Sanction subsequently obtained—Validtty of agreement 
-—Specific performance. 

A contract entered into by a certificated guardian 
without the sanction of the District Judge is cap- 
able of being specifically enforced if sanction is 
afterwards obtained by the guardian. [p, 162, cols, 


1&2. 
Citar Mal v. Jagannath Prasad (1), distinguish- 
ed 

A sale by acertificated guardian in contravention 
of es 28 and 29 of the Guardiansand Wards Act is 
voidable and nof void. (p. 163, col. En 

The sanction under s. Jl of the Guardians and 
Wards Act is complete authority to the cartificated 

ardian to sell to any personhe likes who is will- 
ing to comply with the terms upon which permission 
togellisaccorded by the District Judge. [ibid.] 


Second appeal from a decision of the 
Additional Subordinate Judge, Ranchi, 
dated the 23rd February, 1926, reversing 
that of the Munsif, Daltonganj, dated the 
16th June, 1924. 

Bir Sultan Ahmad, (with him Messrs. 
Ragho Saran Lall, Deoki Prasad Sinha, S. M. 
Gupta and P. Dayal), for the Appellants. 

Mr. S. Sinha (wuu him Mr. B. P. Varma), 
for the Respondent. 

JUDGMENT. 

Das, J.—This was a suit by the appel- 
Jants for specific performance of a contract 
to sell to them an 8annas share of tola 
Dhobni appertaining to Mauza Kutumu for 
the sum of Ra. 1,800. The date of the 
contract isnot mentioned in the plaint; but 
there is little doubt on the pleadings and 
on the evidence in the case that, according 
to the plaintiffs, the contract was concluded 
on the 27th of February, 1923. The 
defendant No.. 1 is a minor, and it is the 
plaintiffs’ case that the contract was con- 
cluded with them by the certificated 
gaardians of the defendant No. 1. 
certificated guardians applied to the 
learned District Judge for sanction to sell 
the property in question to the plaintiffs for 
the sum of Rs. 1,800. On the 3rd of May, 
1923, the sanction was accorded. Oa thé 
27th of May, 1923, however, the certificated 
guardians sold the disputed property to the 
defendants-second-party for a sum of 
Res. 1,900, Itis not disputed that the minor 
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did not make a better bargain by eelling 
the property in question to the defendants- 
second-party, for though the defendants- 
second-party gave Rs. 100 more to the 
minor they got certain additional advant- 
ages which were not secured fo the plaint- 
iffa under their agreement with the defend- 
ants- first-party. The Oourt of first 
instance found that the agreement was 
established and that as the defendants- 
second-party had notice of the prior agree- 
ment with the plaintiffs that Oourt gave a 
decree to the plaintiffs substantially as 
claimed by them. The lower Appellate 
Court has dismissed the suit on the ground 
that there was not a concluded contract 
between the plaintiffs and the defendants- 
first-party. 

The view of the lower Appellate Court 
appears to be thatin a case of this nature a 
contract cannot be said te be concluded 
until the sanction has been accorded by tha 
District Judge; and on the facts it found 
that nothing took place between the plaint- 
iffa and the defendants-firet party after the 
3rd of May, 1923, when the sanction was 
actually accorded by the learned District 
Judge. The finding of the lower Appellate 
Court on this point may be stated in its own 
words. Dealing with this point the learned 
Subordinate Judge says as follows:— 
“Now in this case it is clear that the sanc- 
tion under Ex. 12 to sell the property in 
suit to the plaintiffs was obtained on the 
3rd of May, 1923. No amount of argument 
can, therefore, be entertained that the con- 
tract was completed before the necessary 
sanction of Court so as to be enforcible for 
being specifically performed. The fact 
that Tak sn the contracting parties in the 
ease the consideration for the property to 
be sold was settled on 27th February, 1923, 
can in no sense be said to have assumed the 
shape of a completed contract when the 
Court sanction was not given to it until 
about three months later"; and the learned 
Subordinate Judge referred to the case of 
Chhitar Mal v. Jagannath Prasad (1) in 
support of his conclusion. In view of this 
finding the learned Subordinate Judge did 
not enter upon the other question, viz., 
whether the defendants-second-party had 
notice of the prior contract upon, which the 
plaintiffs rely; and in accordance with that 
view he has dismissed the plaintiffa’ suit. 

I am ef opinion that the view ofthe 
learned Subordinate Judge cannot be 
sustained. Mr.  Sachchidanand& Sinha 


(1) 29 A, 213; 4 A. L. J. 24; A, W. N. (1907) 83. 
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. has supported the decision of the learned 
Subordinate Judge by referenceto what was 
alleged to have been held by Foster, J.in 
Abdul Hag v. Muhammad Yahya Khan (2). 
That was a case where the plaintiff sued 
for specific performance of an agreement 

. entered into between him and the certificat- 

ed guardian of a minor without the 

previous sanction of the District Judge. 

This Court had no difficulty in holding 

that such an agreement could not be carried 

into effect, Dealing with this point Foster, 

J. said as follows:—“In this case it is not 

_ denied that the mother defendant No. 2 
was the legal guardian of the minor defend- 
ants, appointed by the District Judge of 
Patna, under Act VIII of 1890. Under 
8.97 of that Act she could do all acts 

“which are reasonable and proper for the 
realization, protection or benefit of the 
minors’ property; but under ss. 29 
and 30 she could not validly mortgage, or 
charge or transfer any part of the immove- 
able property of the minors without the 
previous permission of the Court." Stop- 
ping here for a moment, it is not open to 
doubt that thelaw was correctly laid down by 
Foster, J., in the case to which I have just 
referred; but that learned Judge proceeds 
to say as follows:—“The word ‘previous’ 
isimportant, for it explains how a contract 
of sale made by a certificated guardian 
without the permission of the District 
Judge has been treated by the Courtas 
“a contract made by a trustee in excess of 
his powers’ and soincapable of being enforc- 
ed specifically under s.21 ef the Specific 
Relief Act"; and the learned Judge refers 
to the case of Narain Pattro v. Aukhoy 
Narain Manna (3) in support of his 
conclusion. We must read the judgment 
in connection with the facts in that case. 
As I have mentioned, the facts were that 
the certificated guardian sold certain 
property to the plaintifs in that case 
without obtaining the sanction of the 
District Judge, and the point established 
in that case was that such a contract could 
not be specifically enforced. Foster, J. 
may have put the proposition a little more 


broadly than the facts warranted; but there . 


is no reason to take the view that it was 
the opinion of Foster, J. that a contract 
entered info by the certificated guardian 
without the sanction of the District Judge is 
not capable of being specifically enforced if 
sanction is alterwards obtained by the certi- 

(2) 78 Inf. Cas. 483; 4 P. L. T.553 at p. 561; Avel, 


R. 1924 Pat. 81; 2 Pat. L. R. 181, 
(3) 12 0. 152. 
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ficated guardian. "The case to which the 
learned Judge refers certainly does not sup- 
port the broad proposition for which Mr. 
Sachchidananda Sinha contends before us. 
I read the head-note of that case which cor- 
rectly lays down what was decided in that 
cas 


e:— 

“A certificated guardian of certain minors 
entered into an agreement with the plaintiff 
to sell certain land belonging to them fora 
fixed price contingent upon the leave of the 
Court, which was necessary, being obtained 
to the transaction, and a portion of the 
purchase-money was paid by the plaintiff. 
The Oourt sanctioned the sale, but at a 
higher price than that agreed on between 
the plaintiff and the guardian, and the 


latter sold to a third party. The plaintiff, 


thereupon, sued theminors by their guardian 
as next friend and the third party for 
specific performance of the agreement to 
sell to him at the price mentioned in the 
agreement. 

“Held, that the contract was not one which 
could be specifically enforced, and that 
s. 26 of the ®Specific Relief Act did 
not apply. The contract as it steod was 
never a complete contract at any time, 
as it was contingent upon the permission 
of the Court, and the permission of the 
Court did not extend to the whole contract 
as agreed upon between the parties." 

I entirely agree with the debision in that 
case; but what has that decision laid down? 
It is this, that & contract between & 
certificated guardian and a person for the 
sale of a property of the minor of that 
guardian is contingent upon the permis- 
sion of the Court, I have no doubt that 
this is a correct proposition of law; but, 
when the contingency happens, then by 
virtue of the sanction the contract becomes 
a completed one, and, in my opinion, no 
casehas gone to this extent that, after the 
sanction is actually accorded, it is neces- 
sary for the certificated guardian to solemnly 
enter upon another contract with the 
proposed purchaser. And.a consideration 
of the various sections of the Guardians and 
Wards Act (Act VIII of 1890) will lead to 
the same result. Section 29 provides that, 
where a person other than a Collector, or 
than a guardian appointed by Will or other 
instrument, has been appointed or declared 
by the Gourt to be guardian ofthe property 
of award, he shall not without the previous 
permission of the Court, mortgage or charge 
or transfer by sale, gift,exchange or other- 
wise any part of the immoveable property 
of his ward. lt is obvious thats. 29 bare 
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the right of a certificated guardian to mort- 
gage or charge, or transfer by sale, gift, 
exchange or otherwise any part of the im- 
moveable property of his ward; it does not 
bar his right to enter into a contract with 
an intending purchaser for thesale ef any 
portion of the property belonging to the 
ward to him. Section 31 provides that, 
permission to the guardian to do any of the 
acts mentioned in s. 29 shall not be granted 
by the Oourt except in case of necessity or 
for anevident advantage to the ward. It 
is, obvious, therefore that there is no bar in 
the Guardians and Wards Act upon the 
right of a certificated guardian to enter 
into a binding contract with an intending 
purchaser subject to the sanction of the 
Court. No doubt sucha contract will not 


` give a right to the certificated guardian to 


right 


sell the property unless sanction of the 
Court is obtained under 8. 31 ofthe Guard- 
lans and Wards Act, nor will it give a right 
to the intending purchaser to eue the 
minor for specific performance of the con- 
tract unless.the sanction has been accorded 
by the District Judge; but itseems to me 


.that it is going too farto suggest thata 


certificated guardian cannot enter intoa 
contract with an intending purchaser 
without the sanction of the District Judge, 
and that the intending purchaser has no 
to sue the minor for specific 
-performans after the sanction has actually 
been accorded afterwards. The true view, 
in my opinion, is that acertificated guardi- 
an ean enter into a contract with an'intend- 
ing purchaser, but such a contract is 
subject to sanction being accorded to the 
proposed transaction and that, when the 
sanction has been accorded the contract 
becomes a completed contract by virtue of 
that sanction. I hold, therefore, that in this 
case there was aconcluded contract between 
the plaintiffs and the defendants, first 


party. 

I should like to say one word upon the 
case to which the learned Subordinate 
Judge refers—the case of Chhitar Mal v. 
Jagannath Prasad (l). In that case the 
certificated guardian of a minor obtained 
the sanction of the District Judge for sale 


-~ of the minor's property for Rs. 725 to the 


plaintiff; Subsequently the guardian dis- 
covered thathe could sell the property to 
another person for the sum of Rs. 825, He 
went up to the District Judge for sanction 
to the second contract, obtained the sanc- 
tion and sold the property for Rs, 825, The 
plaintiff thereupon brought a suit for 
specific performance of his agreement, In 
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refusing to give a decree for specific 
performance tothe plaintiff the Oourt 


r.liod upon the principle that à Court will 
never enforce specific performance against 
a minor when such enforcement is to hia 
detriment. It isa principle which is well 
recognizad in the Courts of Equity; but it 
has no bearing on the present case for, 
as I have already pointed out, the gale to 
the defendants-second-party is on terms 
identical with those upon which the 
certificated guardian proposed to sell the 
property to the plaintiffs. 

Then arises the question whether the 
defendants-second-party had notice of the 
prior agreement upon which the plaintiffs 
rely. Sir Sultan Ahmad, appearing on 
behalf of the plaintiffa-appellante, contends 
that as the Dietrict Judge did not sanotion 
the sale to the defendants-second-party, the 

.question of notice does not arise, for the 
sale must be held to bevoid. Lhe answer 
to this argument is to be found in s. 30 of 
the Guardians and Wards Act, which pro- 
vides that a disposal of immoveable pro- 
perty by a guardian in contravention of 
either of the two last foregoing sections is 
voidable at the instance of any other 
person affected thereby. Itis obvious, 
therefore, that a sale by a certificated 
guardian in contravention of ss. 28 and 29 of 
the Guardians and Wards Act is voidable 
and not void. But there is a more funda- 
mental objection to the argument which 
has been advanced by Sir Sultan Ahmad, 
and ihat objection has been put before us 
with great clearness and precision by Mr. 
Sachchidananda Sinha. Itisto be noted 
that, all that the District Judge has to 
consider in an application by the certificated 
guardian for sale of the minor's property 
is, whether such a sale is necessary oris for 
the evident advantage of the ward and in. 
granting permission all that the Court 
should do is to say that the transaction may 
take place ata certain figure which should 
be mentioned by the District Judge. But 
it is no part of the duty ofthe District 
Judge under the Guardians and Wards Act 
to direct the certificated guardian to sell 
to a certain party so that it follows that the 
sanction under.s. 31 of ths Guardians and 
Wards Act is complete authority to the 
certificated guardian to gell to any person 
he likes who is willing to comply with the 
terms upon which permission to sell is 
accorded by the District Judge. It seems 
to me, therefore, that the sale to the defend- 

*ants-second-party is a perfectly good sa'e 
unless it is established that they had notiog 
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of the prior agreement upon which the 
plaintiffs rely. On this point the Oourt of 
first instance gave an emphatic decision in 
favour of the plaintiffs. The lower Appel- 
late Court has not gone into this matter 
probably for the reason that the question 
was not argued before him on behalf of the 
defendants-second-party. It was contended 
on behalf of the plaintiffs by Sir Sultan 
Ahmad that weshould not enter upon this 
question as the defendante-second-party 
must be deemed to have accepted the 
decision of the first Court on this point, 
The “argument of Sir Sultan Ahmad is 
perfectly right; but it occurred to us that 
the Advocate arguingon behalf of the 
defendants-second- party in the Court below 
may have declined to argue this point- 
inasmuch as the lower Appellate Court was 
completely in his favour on the other 
queen which has already been discussed. 

e thought, therefore, that it was necessary 
for us to remand the case to the lower 
Appellate Oourt for a decision on this point. 
But on a further consideration we took the 
view that we should read the evidence for 
ourselvesin order to avoid a remand and to 
come to & conclusion on this point, We 
have read the evidence and we are empha- 
tically of opinion that the decision of the 
Court of first instance on this point is 
perfectly correct and that it would be 
impossible to contend that the defendants- 
second-party did not have notice of the prior 
agreement between the plaintiffs and the 
defendants-firet party. To start with,it is 
improbable that the defendants-second- 
party entering into a transaction with the 
certificated guardian should enterinto that 
transaction without satisfying themselves 
that sanction had been accorded to the 
certificated guardian to deal with the minor's 
propery: and if they did so, they would 
find on the face of the order of the learned 
District Judge that there was a prior agree- 
ment between the plaintiffs and the defend- 
ants-first-party; and we haveit clearly in 
the evidence of one of the guardians, who 
has been examined in this case, that full 
notice of the prior agreement was given to 
the defendants second-party. In my 
opinion, therefore, the plaintiffs have com- 
pletely established their case not only as 
against the  defendants-first-party ` but 
also as against the defendants-second- 


party. . 

I would, therefore, allow this appeal, set 
aside the, judgment and the decree of the 
lower Appellate Oourt and restore the 


judgment and the decree of the Court of 


< 
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first instance. The plaintiffs are entitled 
to their costs throughout. 

Fazl Ali, J.—I agree. 

A. Appeal allowed, 


PATNA HIGH COURT. 
OBIMINAL APPEAL No. 247 or 1928, 
January 24, 1929. 

Present :—Mr. Justice Adami and 
Mr. Justice Ohattarji. 
KRISHNA OHANDRA PATI-—APPRLLANT 
versus 
EMPEROR-—OrrosrrTB PARTY. 

Penal Code (Act XLV of 1860), ss. $02, $0,— 
Murder— Wife throwing dirty water in husband's face 
—Grave and sudden provocation—Culpable homicide 
not amounting to murder. 

A husband and wife were not on good termsand on 
one occasion when the husband akad for pan, the 
wife threw dirty rice-water in his face. The 
husband being enraged took up a stone and struck 
her on her head and the wife died : 

Held, that the acf of the wife was a grave and 
sudden provocation andthe husband was guilty only 
of culpable homicide not amounting to murder, 


Criminal appeal against a decision of the 
Sessions Judge, Outtack, dated the 5th 
October, 1928. 

Messrs. S. P. Varma and Bh 
for the Appellant. . 

Mr. Cammitade, for the Assistant Govern- 
ment Ádvocate, for the Orown, 

i JUDGMENT. 

Adami, J.—The appellant has been 
found guilty of the murder of his wife 
Gelha Dei and has been sentenced to 
transportation for life by the Sessions 
Judge of Cuttack. Having quarrelled with 
his father, the appellant was living at his 
uncle's house with his wife and his uncle's 
wife, “On the evening of 25th May, 1928, 
the uncle was away and the appellant was 
in the house with his wife and Sundari 
Dei, his uncle’s wife. Hs asked his wife to 
give him pan and she refused and threw a 

ish of water in whichrice had been boiled 
in his face. The appellant being enraged, 
he took up a stone which was used for 
grinding bhang and dashed her on the 
face with it and itseems he continued to 
deliver blows with the stone on her head. 
The result was that she died; her skull was 
fractured in nine places. After Sundari 
Dei saw what was happening she rushed out 
and called her sister-in-law (P. W. No. 3), 
and prosecution witness No. 3 called her 
son Nabaghana Pati, who happened to be 


gwat Prasad, 
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coming to the house on his bicycle. These 
people rushed into the court-yard and saw 
Gelha Dei lying senseless with the appel- 
lant bending over her. Nabaghana seized 
him and took the stone from is hand; he 
then took the appellant outside and for a 
time it seems the appellant stood there. 
Then the chaukidar came and the appellant 
ran away; he waschased by the chaukidar 
who arrested him while sitting on the bank 
of a tank. Information was sent to the 
thana and the Head Constable and the 
President of the Union and a local Indian 
docter came. The appellant was taken to 
the Police Stationand there Nabaghana Pati 
laid an information. í 
That the appellant killed his wife there 
is no doubt. He himself has from the very 
first admitted it and he has pleaded guilty 
to the killing of his wife, In both the 
Committing Magistrate's Court and before 
the Oourt of Sessions at first he stated that 
he killed her because she threw the dirty 
rice water in his face, but later on, in the 
Sessions Oourt, his statement was that he 
killed her because she had refused to have 
sexual intercourse with him. The prosecu- 
tion witnesses, who are mostly relatives of 
the appellant, all? depose that it was the 
appellant who killed his wife under 
circumstances I have stated. There can, 
therefore, be no doubt as to the fact that 
the appellant caused the death of his wife. 
The prosecution witnesses one and all, 
however, excepting the Sub Inspector, 
depose to the fact that the appellant had 
been insane fora year and was still insane 
on the date of death of Gelha Dei. The 
learned Sessions Judge very carefully con- 
sidered all the evidence and came to the 
conclusion that though the appellant may 
have been mentally deranged some two 
months before the occurrence, om 25th 
May, 1928, he was in possession of his senses 
and capable of understanding the nature 
of his act and that what he did was con- 
trary to law, He, therefore, disagreeing 
with the four assessors, convicted and sen- 
tenced the appellant as I have stated above. 
The only questions which we have to 
decide in this appeal are whether the 
appellant was insane on 25th May, 1928, 
and whether the act committed by him 
amounted to murder or was merely a 
case of homicide not amounting to murder. 
* * 


The next question is whether the offence 
committed by the appellant amounted to 
murder. The only point is whether the 
refusal to give pan and «he throwing of the 
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dirty rice water in the face of the appellant 
ean be held to be & grave and sudden 
provocation which would reduce the offences 
to culpable homicide not amounting to 
murder. We know from the evidence that 
the appellant was a man of hot temper and 
there were also indications that he and his 
wife were not on very good terms. The 
refusal of his wife to give him pan was 
liable to make him angry, though we do not 
know on what grounds the refusal was 
made, but the throwing of dirty water in 
the face was an act which, in my' mind, 
would cause a husband to lose control of 
himself and would be 4 grave and sudden 
provocation. We are not told why the wife 
acted as she did. In my mind the act 
of the wife was & grave and sudden provo- 
cation which Should be taken to mitigate 
the offence. 

It would reduce the crime committed 
from that of murder to that of culpable 
homicide not amounting to murder. I 
would, therefore, set aside the conviction 
under s. 302 and substitute therefor a con: 
viction under s, 304 and reduce the sentence 
from transportation for life to rigorous 
imprisonment for seven years. 

Chattaprji, J.—I agree. 


A. Sentence reduced, 


PATNA HIGH COURT. 
O:vin Ravision No. 33 or 1928. 
December 7, 1928. 

Present :—Mr. Justice Macpherson, 
BIMBADHAR PANDA— PETITIONER 
versus 
ABDUL ZALIL AND oTsERs— 

Ono e p 

ivi Code (Act 0, , 0. ; 

T. a6. TOM. 8 1 beath of decree-holder— 

Sale without vmpleading heira—Validity of sale— 

ings. 

aene pedes dts not abate by reason of 
the death of any of the decree-holders. t 

Obiter.—ltis doubtful whether the death ofa joint 

decree-holder and failure to implead his heirs before 

sale would amount to material irr arity in 

publishing or conducting the salg witlin the meaning 

of O. XX r. 90, Civil Procedure Code. 
Oivil revision against an order of the 
Collector of Outtack, dated the 7th Feb- 


Iuary, 1928. 


Mr. H. K. Bose, for the Petitiofler. : 
Mr. B. Mahapatra, for the Opposite- 
Party. 
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JUDGMENT.—This is an application 
in revision against the order of the Col- 
elector of Outtack dismissing an appeal 
against the order of the Sub-Deputy 
Collector of Jajpur on an application by 
the petitioner under O. XXI, r. 90, Civil 
Procedure Code. 
. The only point which is taken on be- 
half of the petitioner is that one of the 
joint decree-holders having died during 
the pendency of the proceedings for sale 
of a holding in execution of a rent decree, 
the préceedings in respect of the sale are 
void. The petitioner held a registered 
mortgage on the holding. The application 
for execution was filed on 14th May, 1927. 
One of the joint decree-holders died on 
14th June andthe sale was held en 15th 
July and the application under O. XXI, 
r. 90 was madea fortnight later. It was 
held in the trial Court that there was no 
material irregularity or fraud in publishing 
or conducting the sale itself. The ques- 
tion whether the applicant had sustained 
substantial injury was not considered, nor 
until the appellate stage the question of 
the effect of the death of the joint decree- 
holder. 

The present plea of the petitioner can- 
not prevail. Under O. XXII, r. 12, Civil 
Procedure Code, nothing in r. 3 shall apply 
to proceedings in execution of a decree or 
order. Rule 3 sets out the procedure in 
case of the death of one of several plaintiffs 
or of the sole plaintiff, on failure to 
follow which within the time limited by 
law the suit shall abate so far as the de- 
ceased plaintiff is concerned, As nas been 
held by this Court in Golab Kuer v. Muham- 
mad Zaffar Hassan (1), a pending exe- 
cution proceeding does not abate by reason 
of the death of any of the decree-holders. 
It is also doubtful whether the death of 
a joint deoree-holder could in any event 
bring the case within the provisions of 
O. I. $0, as being a material irregu- 
larity in publishing or conducting the sale, 
This application is without merits and ig 
dismissed with costs. 

A, Revision dismissed, 
(D 62 Ind. Oas. 30; A, T, R. 1921 Pat, 180; 6 P. L. J. 
358; 2 P. L, T. 619, 
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PATNA HIGH COURT. 
First O1vin ArPgAL No. 70 oF 1928. 
December 20, 1928. 

Present :—Justice Sir Jwala Prasad, Kt. 
Kumar KAMAKHYA NARAIN SINGH 
—APPBLLANT 


versus 
RAMRAJ SINGH AND orHEss— 
RESPONDENTS. 

Court Fees Act (VII of 1870), Sch, I, Art. 1—Crose- 
objection as to cotts—Court-fee—' Subject-matter in 
dispute.’ 

A cross-objection relating to costs should bear ad- 
valorem Oourt-fee upon the amount claimed. . 

Rowlins v. Lachmi Narain Jha (Y), Lakhan Singh 
v Ram Kishen Das (2), Kewal Singh v. Makrand 
Singh (3) and In re Alakki (4), followed, 

Kamal Kamini Debi v. Muhammad Emaduddin 
Sarkar (5), dissented from, . 

Doorga Doss Chowdry v. Ramanauth Chowdry (6), 
distinguished uf 

Mr. Abani Bhushan Mukherji, for the Ap- 
pellant, 

Mr. Kedar Nath Varma, for the Respon- 
dents. 


JUDGMENT.—This is a reference 
under s. 5 of the Court Fees Act, The 
question is whether a  cross-objection, 
which relates to costs, should bear Court- 
fee upon the amount claimed, The plain- 
iiffs suit in the Court below has been 
dismissed without giving any costs to the 
defendants. The plaintiff bag filed an 
appeal and the defendants have filed a 
cross-objection, stating that the Oourt be- 
low was wrong in not allowing costs to 
them. According to Sch. I, Art. 1, a cross- 
objection has to bear an ad valorem Court- 
fee according to the "amount or value of the 
subject-matter in dispute." 

The plaintiff in his plaint, among other 
reliefs, also claimed costs of the litigation, 
The defendants resisted the claim of the 
plaintiff and consequently the question of 
costs bécame the subject-matter of dispute 
in the litigation. The lower Court by its 
decree disallowed costs to the defendants. 
Accordingly, the defendants seeking to 
recover costs by way of an* appeal are 
bound to pay Oourt-fee according to Sch. I, 
Art. 1. This was the view taken by the 
Taxing Judge of this Oourtin Rowline v. 
Lachmi Narain Jha (1) The view seems 
to be supported by the practice in the 
Allahabad High Court, the Oudh Oom- 
missioners’ Court and the Madras High 
Cotrt: vide Lakhan Singh v. Ram Kishen 
Das (2), Kewal Singh v. Makrand Singh (3) 

(1) 44 Ind. Oas. 50; 3 P. L. J. 443; (1918) Pat, 264; 
5 P. L. W. 223. 


2 43 Ind. Cas, 179; 40 A. 93; 15 A. L, J. 886. 
(3) 3 Ind. Oa. 684; 42 0,60, 171, 
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and Inve Makki (4) The Taxing Judge 
of the Oaleutta High Court (Ohatterji, J.) 
in the case of Kamal Kamini Debi v. 
Muhammad Emadu ddin Sarkar (5) took 
a contrary view. According to his Lord- 
ship costs of a suit could not be the 
“subject-matter in dispute" as stated in 
Sch. I, Art.l of the Court Fees Act. In 
support of his view the learned Judge 
relies upon the Privy Council decision in 
Doorga Doss Chowdry v. Ramnauth Chow- 
dry (6), where for the purpose of deter- 
mining the value of the subject-matter 
in suit or in appeal for a Privy Oouncil 
appeal under s. 110 of the Oode of Oivil 
Procedure it was laid down by their Lord- 
ships of the Judicial Committee that the 
amount of costs should not be taken into 
account. As pointed out by a Division 
Bench of the Rangoon High Oourt (Sir 
Sidney Robinson, O. J., and Baguley, J.,) 
in the case of Ma Shin v. Maung Shwe 
Hnit (7) that decision was for a limited 
purpose of an appeal under s. 110 of the 
Oode of Civil Procedure and does not in 
any way indicate that costs of a suit can- 
not be considered to be the “subject-matter 
in dispute" under Sch. I, Art. 1 of the 
Court Fees Act. The plain fact is that 
the defendants think that they are entitled 
to costs and that the Court below was 
wrong in not acting up to the principle 
of the costs following the event. The 
question of costs, therefore, is the subject- 
matter of dispute between the parties. 

1 would accordingly hold, in agreement 
with the view expressed by my predeces- 
sor of this Court, that the defendants 
should pay anad valorem Oourt-fee upon 
the amount of costs claimed by them in 
their eross-objection, There will be no 
order as to costs. 

A Order accordingly, 

(4) 19 M. 80. . 


a 64 Ind. Cas. 606; 25 O. W. N. 934. 
6) 8 M.L A. 262; 1 Sar. P. O.J.772; 19 E.R. 


530. 
(T) 85 Ind. Oas, 357; 3 Bur, L, J. 279; 2 R, 037; A. I. 
Ri 1925 Rang. 145. 
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PATNA HIGH COURT, 

Sgconp OIVIL APPRaLS Nos. 1147 AND 1148 

oF 1925. 
June 18, 1928. 
Present: —Mr. Justice Kulwant Sahay and 
Mr. Justice Macpherson. 
BIBI WASILAN— DEFENDANT 
—APPBLLANT 
teraus ii 
Mir SYED HUSSAIN-—-PLAINTIFE 
— RESPONDENT. 

Civil Procedure Code (Act V of 1908), 8. 
Pleadings—Question of res judicata—Raising plea - for 
first time in second appeal—-Suit by proprietor qgavnst 
thikadar—Subsequent suitby thikadar against pro- 
prietor who was also cultivating raiyat—Res judicata 
—Litigating under same title'—'Prior suit'. 

The question of res yudicata can be raised for the 
first time even in second appeal. [p.168, col. 2; p. 
169, col. 1.] | 

S instituted a suit as a thikadar, against W, a cul- 
tivating raiyat, for rent. W contended that S was 
not the thikadar but A in whose name the thika 
stood, The suit was decreed inthe trial Court and 
in the first Appellate Court and W preferred a . 
second appeal. During the pendency of the second 
appeal W, who was also a part proprietor, instituted 
a suit for rent inst S and A. In this guit, which 
was decided finally before the hearing of the second 
appeal, it was hela that A was the real thikadar and 
not S,and the suit was dismissed against S. 
W pleaded in second appeal that the decision in 
her suit that A was the thikadar operated as res judi- 


l1— 


cata: n : 

Held, (1) that W was entitled to raise the plea of 
res judicata in second appeal; [p. 169, col. 1.] 

d that W's suit was a prior suit for purposed 
of res judicata;|ibid.] | Dass 

(3) that the decimionin W's suit did not operate 
as res judicata inasmuch ‘as W was not litigating 
under theaame time in the two suits, and W's suit 
was further dismissed against S, though the finding 


was against S [p. 170, col. 1.] M 
Second appeal from a decision of the 


Subordinate Judge, Monghyr, dated the 
30th March 1925, modifyingthat of the 
Munsif, Jamui, dated the 24th September, 
1923. 
Mr. Mohammad Hasan Jan, for the Ap- 
pellant. : a 
Messrs. Khurshaid Husnain and Syed AU 
Khan, forthe Respondent. 
JUDGMENT. ` 
Kulwant Sahay, J.—These;two ap- 
peals are by the defendant and arise out of 
two suite for rent. Appeal No, 1147 arises 
out of Buit No, 355 of 1922 in which Sheikh 
Muhammad Kabir was the defendant. He is 
now dead and is represented by his widow 
Bibi Wasilan who was the defendant in Suit 
No. 354 of 1922 out of whieh Second Appeal 
No. 1148 arises. . 
The plaintiff's case is that he is the lessee 
in respect of 6 annas and odd share out of 
*the 16 annasof Mauza Hussamabad. He 
held 4 annas share under four registered 
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pattas granted by different sets of pro- 
prietore, one of the pattas being of the 
share of Bibi Imaman and Bibi Batul in 
respect of 1 anna 18 dams 10- kauris odd 
share. The Temaining 2annas and odd 
was held by the plaintiff under an amal- 
dastak from the defendants second-party 
in the present suits. Suit No. 355 was in 
respect of a holding of 2131 acres 
held by the defendant M 
a rental of Rs, 116-11-17 
was claimed for 


of five holdings which 
ed into one, bearing a consolidated rental 
of Hs. 152-14-3, The thikas under which 
the plaintiff claimed stood in the name of 
one Aulad Ali and the plaintiff alleged that 
Aulad Ali was his benamidar, The defence 
of the defendants was that Aulad Ali was 
the thikadar in respect of the 4 annas 
covered by the four registered paitas and 
that he was not the farzidar for the plaintiff 
and that, as regards the remaining 2 annas 
and odd, the defence was that the plaintiff 
did not acquire any rightto recover the 
rent for the years 1397-29 Faslis and there 
was & plea of payment. 

The trial Court dismissed both the suits 


e held that Aulad 
for the plaintiff and the 
thikadar in respect of the 4 annas share, and 
ne tegardi nee amalna from the defend- 
ants second party the lear i 

EE d y ned Subordinate 
the rent in respect of the years 1928-29, He 


and as the representative of her 1 - 
band Sheikh Muhammad Kabir, in do 
se. The point argued is that ihe present 
suits are barred account 
of the decision in another suit instituted by 
Bibi Wasilay in which it has been held that 
Aulad Ali was dar. The cir- 
cumstances under which the other suit was 
| Bibi Wasilan is also a 
Part proprietor of the village, Subsequently 
she acquired the interest of Bibi Imaman ° 
and Bibi Batul who were the executants of 
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one out of the four pattas under which the 
plaintiff claimed, to the extent of 6 dams by 
purchase from Gulam Raza Khan the heir 
of the two ladies under a deed of sale dated 
the 24th of February, 1922. The present 
suits, out of which the appeals now before 
us arise, were instituted by the present 
plaintiff Syed Hussain on the llth of 
September, 1922, The suits were dis- 
missed by the Munsif on the 24th of Septem- 
ber, 1923, and they were decreed by the 
Subordinate Judge onappeal on the 30th 
March, 1925, and the present appeals were 
filed in this Court on the 18th June, 1925, 
Bibi Wasilan the defendant in one of the 
present suits, instituted a suit for rent as 
proprietor against Aulad Ali as the thikadar 
In respect of hershare in the proprietary 
interest. Thissuit was instituted on the 
19th of August, 1925, that is, after the filing 
of the present appeals in this Court. The 
Buit was, however decreed by the Munsif on 
the 10th of March, 1926, whoheld that Aulad 
Ali was thereal thikadar and this decision 
of the Munsif was upheld in appeal by the 
District Judge on the 8th J anuary, 1927, 
and a second appeal to this Court was dis- 
missed under O. XLI, r, 11, Civil Procedure 
Code, on the 24th of June, 1997. Therefore, 
although Bibi Wasilan's suit for the thika 
rent was instituted in point of time after 
the institution of the suits out of which the 
present appeals arise, yet it was finally 
decided before the final decision in the 
present appeals, and, it is, therefore, con- 
tended on behalf of the defendant-appellant 
that the judgment in that suit operates ag 
re8 judicata &nd the question whether the 
plaintiff or Aulad Ali was the real thikadar 
is no longer open between the parties and 
it must be held that Aulad Ali was the real 
thikadar and the plaintiff could not main- 
tain the present suit for rent. 

Another point{is taken in Appeal No. 1148, 
which arises out of Suit No. 354, viz., the 
question of the amount of therent. Plaintiff 
claimed rent at Rs, 152-14 3, but the defend- 
ant alleged that the rent wag Rs. 145-1- 6, 
and the question raised was that the 
Court below had not decided the amountren t, 

As regards the first point, viz., the ques- 
tion of res judicata, an affidavit has been 
filed on behalf of the appellant setting out 
the fact of the institution of the suit for 
thika rent by Bibi Wasilan and the decision 
thereof, and copies of the decisions of the 
Munsif as well as of the District J udge and 
the order of this Court dismissing the ap- 
peal under O. XLI, r, 11 have been produced, 
There can be no doubt that the question of 
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res judicata can be raised in appeal [see 
Balkishan v. Kishan Lal (1) anda decision 
of this Oourt in Dhani Singh v. Chandra 
Choor Deo(2) in which the previous decisions 
on the point are noticed.] A different view 
was taken in Abdul Majid v. Jew Narain 
(3) and in Mariamnissa Bibi v. Joynab 
Bibi (4) by Ghose, O. J. and Harington, J., 
but Rampini, J., dissented from that view 
and his view was accepted by a Fall Bench 
of the Allahabad High Court in Zaharia v. 
Debi (5). Later decisions in the Calcutta 
High Court have also taken the view that 
the plea cau be takenin appeal [sup Ali 
v. Gour Chandra Deb (6). Itis thus clear 
that it is open to the appellant to raise 
the question of res judicata in the present 
appeals, Although thesuit of Bibi Wasilan 
for the thika rent was in point of time 
subsequent to the present suits, yet it 
was finally decided prior to the final 
decision of the present suits by this 
Court, and under Explanation I to s. 1l 
of the Code of Oivil Procedure Bibi 
Wasilan’s suit must be taken to be the 
former suit within the meaning of s, 11 
of the Code, and if the other elements 
necessary to constitute res judicata be 
established the decision in that suit will 
operate as res judicata in the present 
suits. The question is whether such ele- 
ments have been established. 

In the suit of Bibi Wasilan, Aulad Ali 
was the defendant-first-party and 
Mir Syed Hussain, the present plaintiff, 
was the defendant-second-party. The 
suit was for arrears of rent in respect of 
one of the four thikas under which the 
present plaintiff bases his title in the 
- present suits, viz., the thika patta execut- 
ed by Bibi Imaman and Bibi Batul. The 
thika of these two ladies was in respect 
of 1 anna l8 dams 10 kauris odd ghare. 
Bibi Wasilan had purchased 6 dams out 
of this share under the deed of gale 
dated the 21th of February, 1922, and she 
had instituted the suit against Aulad Ali 
as the defendant-first-party and Mir Syed 
Hussain as the defendant second-party for 
realization of her share of the thika rent 
to the extent of 6 dams purchased by her. 
The title, therefore, under which she was 
litigating in the former suit was that of a 
proprietor, and the question raised was 
amp 114.148; A. W. N. (1880) 42;13 Ind. Jur. 


@) 75 Ind. Oas. 570; A. I. R. 1924 Pat. 823. 
3) 16 0. 233. 

(4) 33 O. 1101; 10 C. W. N. 934; 4 O. L, J. 149. 

(5) 7 Ind. Oas. 156; 33 A. 51; 7 A. D. J. 861 (F. B). 

(6) 74 Ind. Cas. 591; 37 O, L. J. 184 L A. L R. 1923 
Cal, 496. ee. 
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whether the relationship of landlord and 
tenant subsisted between her as proprietor 
and Aulad Alias lessee, It was held in 
that case that Aulad Ali was the lessee. 
In the present suits the title under which 
Bibi Wasilan is contesting the suit is 
that of a raiyat in respect of certain 
land comprised within the thika lease. 
It is thus clear that in the former suit, 
although some of the parties, viz., Wasilan 
and Mir Syed Hussain, were the same, 
yet they were not litigating under the 
same title. Moreover, Aulad Ali, who *was 
a party in the former suit, is nota party 
in the present suits. He has given his 
evidence as a witness admitting that he 
was the farzidar for the present plaintiff, 
Thus all the parties inthe two litigations 
are not the same. It appears that the 
Munsif expressly left open the question as 
regards the rights between the two sets 
of defendants in the former suit, viz., 
between Aulad Ali and Syed Hussain 
and dismissed the suit against Syed Hussain. 
The last sentence in the judgment of the 
Munsifin the former suit is: Be it noted that 
the rights amongst the two defendants 
are kept open for a future trial.” 


From this it is clear that the decision 
in the former suit does not debar the 
plaintiff in the present suits from raising 
the question that he is the real thikadar 
and is entitled to recover rents from 
the cultivating raiyatsof the share leased 
to him. All that was decided in the 
former suit was that the lessor was not 
bound to recognize any other person as 
her lessee except the one in whose name 
the lease stood, but that decision did 
not debar the present plaintiff from 
recovering the rent from the cultivating 
raiyats if he succeeded in establishing 
as against Aulad Alithat he was entitled 
to do so. Although Aulad Ali is not a 
party to the present litigation, headmits 
in his evidence that the plaintiff is entitled 
to recover rents. The lessor may not be 
bound to recognize the present plaintiff 
but the cultivating raiyate cannot raise 
the question if the ostensible thikadar 
admits that the plaintiff is the real 
thikadar. Wasilan’s suit had been dismissed 
as against the present plaintiff, and the 
decrees being in his favour it is open to 
doubt whether he could appeal against 
the finding of the Munsif that Aulad Ali 
was the real thikadar and ifehe could 
not appeal against that decree, the decision 
in that suit cannot operate as res judicata 
in the present suits, hermore, the 
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plaintiffin the present suits claims under 
four thika pattas. Bibi Wasilan has 
acquired a fractional share of the interest 
of the lessor in one of those pattas, and 
the question of res judicata cannot be raised 
as regards the title of the plaintiff under 
the other three pattas and the amaldastak. 
The issue which was decided in the former 
suit was: who was liable for the thika rent 
to the lessor? The issue involved in the 
present suits is: whois entitled to recover 
rent from the cultivating raiyats? The 
issues, therefore, in the two suits are not 
exactly the same. For all these reasons 
J am of opinion that the decision in the 
former suit does not operate as res judicata 
in the present suits. The finding of the 
learned Subordinate Judge that Aulad 
Ali is a farzidar forthe plaintiff is a 
finding of fact and it cannot bea interfered 
with in second appeal. 

The other point as regards the amount 
of rent arises only in one of the suits, 
viz., in the suit giving rise to Appeal 
No. 1148. The question of amount of 
rent was raised in issue No. 4 in the trial 
Court and the learned Munsif had reduced 
the amount in the suit giving rise to 
Appeal No. 1147. As regards the suit out 
of which Appeal No. 1148 arises, the 
learned Munsif said: “The objection 
regarding the correctness of the jamas 
of other khatas has not been pressed, 
and I find no reason to hold them to be 
incorrect.” 

The question was not raised in the 
appeal before the Subordinate Judge, 
and I am of opinion that it is not open to 
the appellant to raise this question again in 
this second appeal. These appeals in the 
first instance came for decision before Wort, 
J., sitting singly and he found that the 
learned Subordinate Judge was right in 
giving a decree for the full amount 
claimed. He, however, referred these 
appeals to & Division Bench fora decision 
of the question of res judicata. I agree 
with Wort, J., and the contention ofthe 
appellant as regards the amount of rent 
must be overruled. 

The result is that these appeals are 
dismissed with costs, 

Macpherson, J.—I agree. 

"e Appeals dismissed, 
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PATNA HIGH COURT. 
APPBAL FROM APPBLLATR DECREE 
No. 734 oF 1926, 

August 16, 1928. 
Present:—Mr. Justice Das and 

Mr. Justice Fazl Ali. 
BALOHAND MAHTON AND OTHERS 
—DaRFENDANTS—AÀPPBLLANTS 


versaua 
BULAKI SINGH AND oTRERS— 
PLAINTIFF8S— RESPONDENTS. 

Vendor and purchaser—Agreement to sell land 
in possession of third party—Duty of subsequent 
purchaser to inquire into rights of person in possession 
—-Hquities—Transfer of Property Act (IV of 1882), 
8, 2—'Notice'—Consiructive notice, 

If the property to be sold is not in the possession 
cf the vendor but of another person, it is the duty 
of the purchaser to make inquiries from that person 
and he is bound by all the equities which the 


party in possession may have in the property. [p. 
171, col, 2. 
A agreed tesell to B certain property which was 


in the possession of B as sajhadar. A subsequently 

agreed tosellit to C, In asuit by B fer specific 
rformance of the agreement to sell against A and C: 
Held,that C must be held to have constructive 

notice not only ofthe fact that B was in possession 

as sajhadar, butalso of the contract for sale in B's 

favour. [ibid] 

Daniels v. Davison (2), and other cases followed, 


Appeal from a decision of the Additional 
Subordinate Judge, Hazaribagh, dated the 
9th March, 1026, reversing that of the Munsif, 
Hazaribagh, dated the 28th July, 1924. 


Messrs. N. N. Sinha and Bhuneshwart 
Prasad Sinha, for the Appellants. 

Messrs. B. B. Mukharji and M. N, 
Banerji, for the Respondents. 


JUDGMENT. 


Fazl Ali, J.—This is an appeal by 
defendants Nos. 2 to 7 in & suit for the 
specific performance of a contrast of sale 
in regpect of S8-pies share in village Bar- 
kangango in the District of Hazaribagh. 
The facts of the case are briefly these: 

The plaintiffs and defendant No. 1 were 
beth co-sharers in village Barkangango 
and as the defendant No. Í used to live 
abroad he had entered into an arrangement 
with the plaintiffs by virtue of which the 
plaintiffs were in possession of the defend- 
ants share in the property and used to 
deliver to him every year half the pro- 
duce of the lands. In Jeth 1980 (which 
corresponds to June, 1923) the defendant 

e. l entered into a contract with the 
plaintiffs for the sale of his 8-pies share 
to the plaintiffs and the plaintiffs paid Rs. 
200 by way of earnest money and got & 
receipt for the amount from him, On the 
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5th Ootober, 1923, the defendant No. 1 sold 
his share to the defendants Nos. 2 to 7. 
This gave rise to certain criminal cases 
and ultimately on the lsth January, 1924, 
the plaintiffs brought the suit out of which 
the present appeal arises for the specific 
performance of the contract of sale between 
themselves and the defendant No. 1. 

The learned Munsif, before whom the 
suit had been brought dismissed it holding 
that the agreement relied upon had not 
been proved and the agreement for sale 
(Ex.1) was not genuine. The learned 
Munsif, however, observed that if he had 
held that the contract was proved he would 
have also found that the defendants must 
be affected with constructive notice of 
the contract inasmuch as the plaintiffs 
were in actual possession of the disputed 
lands at the time the kebala was execut- 
ed in favour of defendants Nos.3 to 7. 

The plaintiffs thereupon appealed and 
their appeal was allowed by the Subordi- 
nate Judge before whom it came up for 
hearing. 

The facts found by the lower Appellate 
Court were that the defendant No. 1 had 
entered into a valid contract for the sale 
of the property tothe plaintiffs before he 
executed the kebala in favour of defendants 
Nos. 2 to 7 and that the plaintiffs were in 
possession of the property as sajhadars 
before the defendants Nos. 2 to 7 took con- 
veyance in respect of the disputed pro- 
perty. On these facte it was held by the 
lower Appellate Court that the defendants 
Nos. 2 to 7 had constructive notice of the 
prior agreement in favour of the plaintiffs, 
and in arriving at this conclusion the 
learned Subordinate Judge approved of the 
reasoning of the trial Court that the fact 
that a person other than the vendor was 
in possession of the property was guffici- 
ent to put the purchaser on inquiry as to 
the nature and extent of the vendor's 
interest and if that inquiry was not pur- 
sued by the purchaser he should be deemed 
to have constructive notice of the contract 
entered into by the’ plaintiffs for the pur- 
chase of the disputed property. 

The only point raised in this appeal on 
behalf of the appellant was that under 
the circumstances of the case the Gourt 
below should not have held that the appel- 
lant had constructive notice of the contract 
between the plaintiffs and the defendant 
No. 1. It is said that the plaintiffs being 
admittedly in possession as sajhadars, and 
this fact Bene known to the defendants 
Nos, 2 to 7, they had no reason to suspect 


BALOHAND MAHTON V, BULARI SINGH. 


171 


that the plaintiffs had acquired any other 
title and it was no business of theirs to 
direct an inquiry to find out in what 
capacity they were in possession, because 
they knew that the plaintiffs were in posses- 
sion assajhadars. It is therefore, contended 
that it would be stretching the doctrine 
of constructive notice too far to held ina 
case like this that the-defendants Nos. 2 
to7 were under an obligation to make 
inquiries from the plaintiffs as to the nature 
of their possession and to hold that they 
must be affected with constructive notice 
merely because they had not made ahy 
such inquiry. 

Now, ina long series of English, as well 
as Indian decisions, it has been laid down 
that if the property to be sold is not in 
the possession of the vendor but of another 
person it is the duty ofthe purchaser to 
make inquiries from that person and that 
he is bound by all the equities which the 
party in possession may have in the pro- 
perty. In the case of Huntv. Luck (1) 
Vaughan- Williams, L J. stated the law on 
the subject as follows: “Ifa purchaser or 
a mortgagee has notice that the vendor 
or mortgegor is notin possession of the 
property, he must make inquiries of the 
person in pessession—of the tenant who is 
in possession—and find out from him what 
his rights are, and,ifhe does not choose 
to do that, then whatever title he acquires 
as purchaser or mortgagee will be subject 
to the title or right of the tenant in pos- 
session,” This doctrine of constructive 
notice was appliedin the case of Daniels 
v. Davison (2) under circumstances which 
are not dissimilar to the circumstances of 
the present case, In that case the tenant 
in possession of a public house and garden 
had entered intoa contract for the pur- 
chase of the property and his subsequent 
purchaser was held to have constructive 
notice of the contract as he was held to 
have been bound to make inquiry from 
the tenant which would have led him to 
a knowledge of it Lord Eldon, while 
deciding the case observed as follows: 

"My opinion, therefore, considering this 
as depending upon notice, is, that this 
tenant, being in possession under a lease, 
with an agreement in his pocket to become 
the purchaser, those circumgtanees altoge- 
ther give him an equity repelling the 
claim of a subsequent purchaser, who made 


yee 1 Oh. 428; 71 Teas Oh. 239; 50 W. R. 291; 
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no inquiry as to the nature of his posses- 
gion.” Itis true that the oase of Daniels 
v. Davison (2) has been held to be an 
extreme case beyond which the doctrine 
of constructive notice ought not to be 
extended but at the same time it has been 
followed by the Indian Courts ina number 
of cases, Kondiba v. Nana Shidrao my 
Baburam Bag v. Madhab Chandra Pillay 4), 
Magu Brahma v. Bholi Das (5), Nandi Reddi 
v. Thimmakka (6) and Puthenpurayil v. 
Kandiyal (7). In the case of Kondiba v. 
Nana Shidrao (3) the facts were as fol- 
lows :— 

Oo the 16th June, 1876, one Revapuri 
mortgaged the lands in suit to the first 
defendant with! possession, and the latter 
on the 26th June, 1576, leased them to the 
second defendant for one year. The second 
defendant remained in possession as tenant 
after the year had expired. On the 3rd 
December, 1878, while defendant No. 2 
was in possession of the lands as tenant, 
Revapuri sold to him (defendant No. 2) 
her equity of redemption. The deed of 
aale was not compuleorily registrable under 
the Act then in force, and owing to the 
death of Revapuri it was not registered. 
On the 8th December, 1895, the heir of 
Revapuri sold the equity of redemption 
in the mortgage of 1876 by a registered 
deed to the plaintiff. At the date of this 
gale to the plaintiff the second defendant 
was still in actual possession. The plainiff 
brought this suit to redeem the lands from 
the mortgagee (defendant No. 1), and added 
defendant No. 2 asa party alleging that he 
was in possession as & tenant of the first 
defendant. The lower Oourta passed a 
decree for the plaintiff, holding that his 
registered deed gave him priority over the 
second defendant whose deed was un- 
registered. It was held in these cireum- 
atances that the plaintiffs suit should be 
dismissed and that possession in certain 
cases, for the purposes of notice, had the 
same effect a8 registration. It was further 
held that the plaintiff at the date of his 
purchase had notice of the possession of 
the second defendant, and that being so, 
it was the plaintiff's duty to inquire of 
the second defendant under what title he 
held, and if fhe plaintiff had done so, instead 

@ 


(3) 27 B.408; 5 Bom. L. R. 269. 
à 18 Ind Oas. 9; 18 O. WON. 341; 40 O4565. 
5) 20 Ind. Cas. 195; 18 O. W.N. 657; 19 C. LJ. 
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of assuming that the second defendant 
was still holding merely as tenant, he 
would have discovered that the second 
defendant had purchased the land. In 
the case of Magu Brahma v. Bholi Das (5) 
Mookerjee and Beachoroft, JJ., disposed 
of an argument similar to that raised in 
the present case in the following passage ; 
“In the case before us, the defendants and 
not the vendors of the plaintiff were admit- 
tedly in occupation of the land at the 
time of the execution of the conveyance 
in his favour: it was consequently incum- 
bent upon him to enquire under what | 
title the defendants claimed to be in occupa- 
tion. This he did not do, andin justifica- 
tion of his conduct it has been urged that 
he was entitled to assume that the defend- 
ants were in occupation as tenants, in other 
words, toassume that as they had entered 
into possession of the land as tenants, they 
had noteubsequently acquired any other title. 
In our opinion, this position cannot pos- 
sibly be supported.” In the case of 
Puthenpurayil v. Kandiyal (7) the facts 
were that the plaintiff was a mortgagee in 
respect of the disputed property and during 
the subsistence of the mortgage the mort- 
gagor agreed to sell the property to him 
but subsequently sold it to other persons. 
The question arose whether the purchasers 
had notice of the contract of sale and the 
argument advanced for the appellant was 
that the appellant was not bound to make 
any further inquiry and that he was entitl- 
ed to assume that the plaintiff continued 
in possession as mortgagee and had not, 
acquired any other title. The learned 
Judges, who decided this case, overruled 
this contention relying on the authority 
of Daniels v. Davison (2) and certain Indian 
decisions. On the other hand, in Hari 
Charan Kuar v. Kalu Rai (©) the Court 
was asked to apply the doctrine laid down 
in Daniele v. Davison (2) but Ohamier, O. J., 
observed as follows: “There appears to be 
no case in the books in which the Courts 
have been asked to apply the doctrine of 
Daniels v. Davison (2) to a cage like the 
one before us in which the person who 
had the contract to purchase in his pocket 
was in possession not of the entire pro- 
perty sold to another but only ofa small 
portion of that property." The disting- 
uishing feature of this case was that the 
person who relied on the contract to pur- 
chase was in possession of only a few plots 
of land and not the entire property subse- 

(B) 40 Ind, Cas. 142; 2 P. L.J. 513; 1 P. L W. 587; 
(1017) Pat. 300 . , 
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quently sold to another person, and under 
these circumstances it was held that actual 
notice of the contract not having been prov- 
ed it would be going too far to hold that 
mere possession of part of the property 
amounted to constructive notice of the 
contract of purchase in respect of a whole 
property. I have already observed that 
the facts of the present case bring it 
well within the rule laid down in Daniela 
v. Davison (2) and a number of Indian 
decisions and so, in my opinion, the case 
has been rightly decided by the lower 
Appellate Court and I would dismiss the 
appeal with costs. 
Das, J.—I agree, 
A. Appeal dismissed. 


PATNA HIGH COURT. 
OniMINAL ÁrPnaL No. 114 or 1928. 
August 16, 1928, 

Present:—Mr. Justice Macpherson and 

Mr. Justice Allanson, 

RAMDAS RAI AND OTHERS—APPHLLANTS 
vergus 
EMPHROR—Opposita- Parry, 

Criminal Procedure Code (Act V of 1898), s8. 287 
806, 807—Trial by Jury —D isagreement between Judge 

nd J ury—Reference—Discretion of Judge—Interfer- 
ence in appeal—Charge to Jury—Statement of ex- 
perience of Judge, whether misdirection—Misdirection 
not causing injustice, effect of. 

Under s, 307, Oriminal Procedure Code, a reference 
should be made only when the verdict of the Jury 
is manifestly wrong and notin every case of doubt 
nor in every casein which a different view from 
that ofthe Jury can be entertained. There is no 
difference in this regard between the case where the 
Jury acquits and the case where the Jury convicts 
and the Judge disagrees with the verdict, 'p.174, 
col. 1 


x . 

Section 306, Oriminal Procedure Code, does mot 
impose anobligation onthe Judgeto refer acase to 
the High Court except when the conditions sot out 
ins. 307 are satisfied. [ibid.| 

e decision as to whether a case tried by a Jury 
should or should not be referred to the High Court under 
8 307 cf the Code of Oriminal Procedure is a matter 
entirely within the discretion of the Judge and it 
is only when he is clearly of opinion thatit is neces- 
sary forthe ends of justice to submit the case to the 
High Court that he should submit it. [ibid.] 

Bajit Mian v. Emperor (1), referred to. 

Queen-Empress v. Guruvadu (2), commented upon. 

Where the Judge is not clearly of opinion that he 
should submit a case under e. 307 of the Code and doeg 
not submit it, the High Court in appeal will not inter- 
fere with his decision. [p. 174, col, 2] 

The verdict ofa Jury cannot beset asideon the 
ground of a mere misdirection on a point of fact, if 
such misdirection hag not infact occasioned a failure 
vf justice, [p. 175, col. 1.] 
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Where a Judge indicated to theJury in cautious 
language that from his experiencea certain explana- 
tion offered by a party was not an impossible ong 
and ought to be considered by the Jury: 
Held, that this did not amount to a misdirection. 


fp. 176, col, 1.] 

ere a Judge accepts the verdict of the Jury, he is 
bound to award punishment ag if he agrees with the 
verdict without giving any weight to the doubts which 
he may apad entertain ag to the propriety of 
the verdict. [p. 176, col. 1.] 


Oriminal appeal from a decision of the 
Sessions Judge, Shahabad, dated the 8th of 
May, 1928. 

Sir Alf mam (with him Mr. Hyder Imam), 
for the Appellants. 7 

Mr. C. M. Agarwala, Assistant Govern- 
ment Advocate, for the Orown. 


JUDGMENT. 

Macpherson, J.—The seven appel- 
lants named above have preferred this 
appeal against their conviction by the 
Sessions Judge of Shahabad under sg. 395 
of the Indian Penal Oode and the sen- 
tence of nine years’ rigorous imprisonment 
passed upon each of them. Along with 
eight others they were tried with the aid 
ofa Jury. The presiding Judge charged for 
acquittal but the Jury convicted the 
appellants and acquitted their co-accused, 

Sir Ali Imam on behalf ofthe appel- 
lants first contends that the learned Bee: 
sionsJudge had no jurisdiction to convict 
the appellants because of the following 
observations in his judgment: “I do not 
agree with theverdict. In my opinion none 
of the dacoits was recognised at the time 
and allthe prisoners should be acquitted, 
At the same time the verdict of the major- 
ity is areasonable verdict on tke evidence 
and I accept itwithout hesitation.” 

After these observations the learned 
Sessions Judge convicted the appellants 
and acquitted their co-accused. It is not 
contgnded that the expression “verdict of 
the majority” does not mean the verdict of 
the Jury. 

Counsel contends that the Judge could 
not convict the accused because under 
s. 306 (1) of the Code of Oriminal 
Procedure it is only where the Judge does 
not think it necessary to express disagree- 
ment with the verdict of the Jurors or a 
majority of the Jurors that he shall give 
judgment in accordance with the verdict, 
and, in the present case, he expressed not 
merely deubt or misgiving but emphatic 
disagreement with the verdict of the 
Jurors, Counselis not concerned to deny 
that it is notin every case where a Judge 
disagrees with the verdict of the Jury that 
he should refer thecase under s, 307 
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‘and indeed it is a common-place that a 
reference should be made only when the 
verdict of the Jury is manifestly wrong and 
not in every case of doubt nor in every case 
in which a different view from that of the 
J urycan be entertained. There is, of course, 
no difference in this regard between the 
case where the Jury acquits and the case 
where the Jury convicts and the Judge dis- 
agrees with the verdict. But s. 306 must 
be read along with s, 307. Under the latter 
section, if the Judge,in acase tried before 
the Oourt of Session, disagrees with the 
verdict of the Jurors or amajority of the 
Jurors, it is only where he is clearly of 
opinion that itis necessary for the ends 
of justice to submit the case to the High 
Court that he shall submit the case ac- 
cordingly, recording the grounds of his 
opinion. Manifestly s. 206 does not as learn- 
ed Counsel urges, impose an obligation 
en the Judge to refer a case to the High 
Court except when the conditions set out 
in 8. 307 are satisfied. The disagreement 
referred toins. 306is the same disagree- 
ment asimpelsthe Judge to take action 
under s. 307, 

It has been frequently laid down that the 
High Oourt will not interfere with the 
verdict of the Jury if the verdict has turned 
merely upon the appreciation of oral evi- 
dence capable of being viewed either way 

ut only where the evidence is 80 coercive 
that itis impossible to draw a conclusion 
except the one adverse to the verdict. The 
observations of the learned Sessions Judge 
can only mean that though he himself 
took a view unfavourable to the prosecu- 
tion nevertheless, the view taken by the 
Jury, though opposed to his own view, was 
one which could in his opinion reasonably 
be taken on the evidence, As has been 
laid down in Bajit Mian v. Emperor (1) 
the decision as to whether a case tried 
by a Jury .should or should not be 
referred tothe High Qourt under s. 307 
of the Oode of Oriminal Procedure 
ia a matter entirely within the discretion 
of the Judgeand it is only whenhe is 
clearly of opinion that itis necessary for 
the endsof justice tosubmit the case to 
ihe High Court thathe should submit it. 
Inthe present instance, recognising that 
the verdict was one at which reasonable 
men wight arrive on the evidence, henot 


only did not submitit to the High Court ° 


but accepted it, as he expressly states, 


(1) 106Ind. Gas. 673; 6 Pat. 817; 29 Or. L. J. 8f A, 
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without hesitation. Therein he was clearly 
correct in all respects. As is manifest from 
his judgment he could not possibly have 
recorded valid reasons for an opinion that 
it was clearly necessary for the ends of 
justice to refer the case, which opinion he 
did not hold. 

Sir Ali Imam has referred to the decision 
in Queen-Empress v. Guruvadu (2) and to 
the decision in Government of Bengal v. 
Mahaddi (3). The decision of the Madras 
High Court has been considered in Bajit 
Mian v. Emperor (1) The statement that 
the discretion of the Judge should always 
be exercised when he thinks that the 
verdict isnot supported by the evidence 
was obviously provoked by the observation 
of the Sessions Judge that he did not refer 
the case tothe High Oourt on the view 
that it was not incumbent upon him to 
do so “since probably there would bean 
appeal”. Andthe observation alse went 
beyond what was required for the case and 
beyond the provisions of s. 307. In the 
Calcutta case the Sessions Judge dis- 
agreeing with the verdict of the Jury, 
which wasa good and legal verdict, had 
requested them to retire to re-consider 
their verdict, and the High Court, in 
restoring that verdict, remarked, incidental- 
ly, thatif he disagreed witha legal and 
unanimous verdict, the proper course for 
the Sessions Judge to adopt was not that 
which he had taken but to refer the case 


“under the provision corresponding to the 


presents. 207. There is no suggestion 
that he was bound to referif ihe provisions 
of thatenactment were not satisfied. In 
the present case tbe Judge having found 
that the verdict far from being perverse 
was a reasonable decision on the evidence 
would emphatically have been wrong in 
referring the case, The contention that he 
acted without jurisdiction is unfounded 
and we see no reason whatever for accept- 
ing the invitation of learned Counsel to 
treat the present appeal as a reference 
under s. 307 even if such*a course were 
contemplated by law. As was held in 
Bajit Mian v. Emperor (1) where the Judge 
is not clearly of opinion that he should 
submit a case under s. 307 and does not 
submit it, this Oourtin appeal will not 
interfere with his decision. It may here 
be pointed out what a very serious posi- 
tion would be created if it was necessary 
for the Sessions Judge to suppress his 
own opinion adverse to the verdict of the 
2 13 M. 343; 2 Weir 389. 
(3) 5 0. 871. a 
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Jury except in cases wherehe was impelled 
to take action under s.' 307, Oases readily 
occur to one’s mind where it is advantage- 
-ous to the cause of justice to know his 
opinion even if from consideration of law it 
cannot prevail. The first contention has, 
therefore, no substance, 

Though acknowledging that the charge 
of the learned Sessions Judge to the Jury 
was favourable to the appellants, learned 
Counsel next contends thatit, neverthe- 
less, contains two  misdirections, Now, 
under s, 423 (2) of the 
Procedure this Court is not authorised to 


alter or reverse the verdict of a Jury un- ` 


less it is of opinionthat such verdict is 
erroneous owing to a misdirection by the 
Judge or to a misunderstanding on the 
part ofthe Jury of the law as laid down 
by him. Itisnot suggested that the Jury 
misunderstood the law as laid down by 
the Judge and the question, therefore, is, 
whether the verdict of the Jury is errone- 
ous owing to either or both of the alleged 
misdirections. 

The first of these relates to the ap- 
pellants Ramdas Rai and Ganga Sonar. 
A paragraph of the charge reads:—“T'wo of 
the prisoners Ramdas and Ganga suggest 
another sort of enmity, namely, that 
Mahadeo Sonar has concocted this case 
against them because Sawarath Rai, uncle 
of Ramdas, has driven Mahadeo outof 
the village owing to an intrigue, There 
isno evidence that there ever was any 
quarrel or dispüte between Sawarath and 
Mahadeo. There is no evidence that 
Sawarath is the uncle of Ramdas Rai,” 

But Mahadeo stated in his deposition: 
“I had a quarrel with Sawarath Rai. The 
quarrel was about money he owed me.” 

So that the statement in the charge that 
there is no evidence that there ever was 
any quarrel or dispute between Sawarath 
and Mahadeo isa misdirection on a point 
of fact. But there is no ground whatever 
for helding that the verdict of the Jury 
is erroneous owing to this misdirection. 
There is nothing on the record to connect 
Sawarath with any of the appellants. Not 
only is ita fact that there is, as the learn- 
ed Sessions Judge indicated in his charge 
to the Jury, no evidence that Sawarath is 
the uncle of Ramdas, but there is the 
positive evidence of Mahadeo that he is 
not, Obviously, if these appellants have 
no close, if any, relationship or other con- 
nection with Sawarath, a quarrel between 
Sawarath and Mahadeo would not affact 
the verdict of any reasonable man in 
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respect of these appellants, It is not 
shown that the error in the charge has, 
in fact, occasioned a failure of justice 
and it is clear that it has not. 

The second misdirection is alleged to be 
contained in the following paragraph of 
the charge: “It is suggested that the 
reason why all the witnesses make the 
statement which, if their evidence that 
they recognised dacoitsis true, is obviously 
false that they never mentioned the name 
of any dacoit to anybody until the Sub- 
Inspector came is that these witnesses 
know that, if they said they had told 
certain, other of the witnesses and those 
other witnesses should happen to forget 
the fact, as witnesses might easily do when 
they would hear twenty or thrty persons 
speaking about the identification, then in 
argument the defence would make capital 
out of these quite honest contradictions 
and inconsistencies, and to prevent such 
capital from being made, most of the 
witnesses have combined to say that they 
never told anybody and thus to shut out 
the possibility of further cross-examination 
on this point. From my experience this 
explanation is not an impossible one 
and you ought to consider it.” 

The argument is that the Judge ought 
not to have said to the Jury: "From 
my experience this explanation is not an 
impossible one,” 

It is contended that whereas it is 
certainly open to a Judge to express his 
opinion to a Jury, he has no right to 
place before them the result of his 
experience, thus making himself a witness, 
I can discern no substance in this 
contention and least of all in this particular 
instance where the trend of the charge is 
in favour of the accused and the Judge most 
carefully told the Jury that they were not 
bound by his opinion and if, after consider- 
ing every thing, their opinion was different 
from his, they were to be guided by their 
own opinion and not by his. It appears 
to me that it was by no meane improper 
for the learned Sessions Judge te have 
jndicated in cautious language his 
experience on the Bench that the explana- 
tion offered wasone which deserved the 
consideration of the Jury. 

It is next urged that fhe -Judge has 
in the above paragraph erred in law in 
assuming that there was a combination 
of the witnesses to deny that they had 
mentioned the names of dacojts with a 
view to saving themselves from harassing 
cross-examination. 1 do notso read it. It 
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would appear that the defence had alleged 
& combination on the part of most of the 
prosecution witnesses in respect of a 
statement made by them on a particular 
point and that the Judge was giving the 
reply ofthe prosecution to that suggestion. 
I can discern no misdirection in this regard 
still less thesuggesied prejudice to the 
accused. 

Accordingly neither the charge to the 
Jury nor the judgment of the learned 
Sessions Judge can be successfully assailed, 
The conviction of the appellants must be 
affirmed. . 

Counsel then questions the propriety 
of the sentences. But the Judge in 
passing sentence upon the appellant after 
conviction was clearly right in giving no 
weight to whatever doubts he personally 
entertained as to the propriety of the 
verdict of the Jury or mitigating the 
sentence on that account. Having accepted 
the verdict he was bound to award 
punishment as if he agreed with the 
verdict and he has done so and has 
assessed the term of imprisonment on 
entirely sound considerations. The sentence 
passed is, in my opinion, not excessive 
inthe District of Shahabad for a midnight 
dacoity in a bazar by a gang of forty or 
fifty persons armed with lathis. — — 

I would accordingly dismiss this appeal. 


Hanson, J.—! agree. 
F i Appeal dismissed, 


PATNA HIGH COURT. 
Daata RaemgmNOR No. ll or 1928, 
On1MINAL APPL No. 119 or 1928. 
June 25, 1928. 
Present:— Bir Courtney-Terrell 
Kr., Chief Justice, and Mr. Justice 
Macpherson. 
SHAFI KHAN AND OTHBRS — ÀOOUSED 
—APPELLANTS 
versus 
EMPEROR-HRsSSPONDBNT. 
Penal Code (Act XLV of 1860),8 802—Murder— 
Several persons convicted—Death sentence, tmpositron 
of. : 
idingts tq whether someor all of & number 
Mete m to pe sentenced to death after a con- 
viction for murder, it has long been settled that 
ima facie allthe persons convicted shoyld be sen- 
fenced to the extreme penalty and it is only where 
special circymstances are shown in favour of any in- 
dividual thatthe Court sentences such individual te 
she alternative punishment of transportation for life, 


[p 178, col. 1.] 
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It is not the practice of the Court, however, save 
in extreme cases, tocallupon the accused to show 
cause why the sentence should not be enhanced, 

1G. 


[ibrd.] 

Oriminal appeal against a decision of 
the Sessions Judge, Shahabad, dated the 
lsth May, 1928. 


Messrs, Hyder Imam and J. N, Sahat, for 
the Appellants, 
The Assistant Government Advocate, for 


the Crown. 
JUDGMENT. 

Courtney- Terrell, C. J.—In this case 
the 18 accused persons were convicted by 
the Sessions Judge of Shahabad under s. 
302 of the Indian Penal Code of the mur- 
der of constable Maraf Khan. They were 
also convicted under ss. 147 and 148 of the 
Indian Penal Oode. Two of the prisoners 
Shafi Khan and Ishaque Khan have been 
sentenced to death; the remainder to trans- 
portation for life. 

All the prisoners live in village Koshahri 
and they consist of two groups. The first 
group comprises a number of Muham- 
madans and the statement of the Sessions 
Judge sets forth their relationship. Shefi 
(No. 1), Ishaque (No. 2) and Rauf (No. 3) 
are full brothers. Suleman (No, 4) is their 
nephew. Bahid (No.5) is the step-son of 
Shafi. Amir Ali (No. 9) and Imam Ali (No. 
10) are full brothers and Amir Ali is the 
maternal uncle of Ishaque. Shakur (No. 
11) and Gaffur (No. 12) are sons of Amir 
Ali (No. 9). Shahriar (No. 13) is the son of 
Ishaque. This concludes the enumeration 
of the first group. The second group con- 
sists of Rajpati Bhar (No. 6), Jangi Bhar 
No. 7), Jamuna Nonia (No 8), Bheochand 
Nonia (No, 14), Sarju Nonia (No. 15), Dudh- 
nath Nonia (No. 16), Deoraj Bhar (No. 17) 
and Pariag Nonia (No ls). They are Non- 
ias and Bhars by caste and are said to be 
ds de and associates of Shafi Khan 
(No. 1). 

The accused Shafi and Ishaque have long 
been suspected and with good reason as 
dangerous criminals implicated in various 
dacoities and robberies. They have long 
held a certain position of pre-eminence in 
their village. Shafi having been at one 
time a member of the chaukidari commit- 
tee and Ishaque having been daffadar of 
the circle. From these posts they were 
removed in 1924 in consequence of their . 
bad reputation and a new chaukidar was 
eventually appointed in the person of the 
accused Amir Ali (No. 9), the uncle of Shafi 
and Ishaque, He in turn was dismissed 
after a Police report and Bhaü was placed 
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on the Police surveillance list and in May, 
1927,0n the special picketting list. In 
September, 1927, one Sitaram Koeri of 
the same village lodgeda First Information 
Telating to the theft of a bullock and stat- 
ing that he suspected Shafi and his 
associates Jamuna (No. &), Rajpati (No. 6), 
Deoraj (No. 17) and Sheochand (No. 14). 
The matter was investigated; proceedings 
were ordered unders. 110 of the Indian 
PenalOode and a warrant for the arrest 
of Shafi was issued by the Sub Divisional 
Magistrate on October 3rd and entrusted 
to the Sub-Inspector Sital Prasad. He was 
duly arrested but later released on bail 
and the trial began at Buxar. In the course 
of the proceedings the Sub-Divisional 
Magistrate decided to examine local wit- 
nesses at Sareangea near Kochahri but on 
the day appointed for the examination, the 
16th November, the Sub-Divisional Magis- 
trate was ill and could not attend. The 
prosecution witnesses and Shafi were, how- 
ever, present. One of the prosecution wit- 
nesses, a person named Ram Birich Rai of 
Sareangea, on the 21et lodged an informa- 
tion at Rajpur thana charging Shafi and 
Ishaque and other persons unknown with 
the theft of six bullocks which he alleged 
to have been stolen from his khand on the 
previous night, the 20th, and further stat- 
ing that his servant had reported that he 
(the servant) had been attacked by the 
thieves and recognised the prisoners Shafi 
and lshaque, The First Information was 
recorded by writer Head Constable Ramlal 
Tewari, the Sub-Inspector Sital Prasad be- 
ing absent at the time. Ramlal Tewari 
proceeded with constables Ohand Khan, 
the daffadar Singasan Rai and a chaukidar 
Kaulesar Ahir to village Sereangea to be- 
gin the investigation and remained there 
for the night. When the Sub-Igspector 
returned to the thana on the evening of the 
218t he saw the entry of the Firat Informa- 
tion and early the next morning he sent 
the constable Maraf Khan, constable 
Ohandrika Misser and a daffadar Lachmi 
Singh to Kochahri to arrest Shafi and 
Ishaque. He gave a command certificate 
to the constables, Two hours later he 
himself set out taking with him ashot gun 
and six cartridges, He arrived at Sarean- 
gea at about 8-30 where he found the wri- 
ter head constable, the constable Ohand 
Khan, the daffadar and the chaukidar. He 
heard an outcry from Kochahri which is a 
short distance from Sareangea that the 
constables he had sent had been beaten. 
He went at once to Kgchahri accompanied 
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by the party he had joined and accompani- 
ed also by Ram Birich Rai who had com- 
nlained of the theft of the bullocks and bye 
two other persons Amir Lal and Shyam 
Narain Singh of Sireangea. On arrival at 
Kochahri he met the constables Chandrika 
Misser, Maruf Khan, the daffadar Lachmi 
Singh and the chaukidar Raghunandan 
Dusadh near the canal bridge to the west 
of Kochahri. Maruf Khan had his arm 
broken and bound in a sling. The other 
constable had marks of lathi blows. It 
appears that these constables had &ntered 
the village and had found the prisoner 
Shafi at a well. Maruf Khan told Shafi 
that he had ordera to arrest him and 
Ishaque, Shafi refused to submit to arrest. 
Shaü's brother the accused Rauf No. 3, 
struck Maruf Khan. Rauf cried out “We 
won't let him be arrested" and seized hold 
of Ohandrika Misser and then about 14 or 
15 men including the prisoners Suleman, 
Shakur, Ishaque and Amir Ali ran up with 
lathis and beatthe constables inflicting 
the injury I hava mentioned, whereupon 
the constables retired to the bridge where 
they met the Sub Inspector. After taking 
the statemant of the constables and record- 
ing a Firat Information the Sab-Inspector 
with the whole party went up the villaga 
lane in the direction of Shafi’s house which 
lies to the extreme east of the village for 
the purpose ofinvestigatiog the matter of 
the theft of the bullocks and the ressue of 
Shafi and of arresting Shafi and Ishaque. 
As they went along and reached an open 
space they wera suddenly attacked bya 
large mob of persons, who had baen conceal- 
ed behind the houses, who appeared in front 
of them and attacked. the Sub.-Inspector's 
party and at the same time a smaller 
mob attacked the Police from  be- 
hind. Thesmaller mob in the rear were 
armed with lathis but the two prisoners 
Amir Ali and Shahriar were armed 
with bows shooting clay bullets. In the 
mob in front were the remaining 16 
persons. Rauf, Ishaque, Suleman and 
Jamuna were armed with spears and the 
others with ^ lathis and the spearmen 
were infront but Shafi, who was armed 
with a lathi was also in front. Both mobs 
attacked the Police simultaneously. The 
constable Maruf Khan “who had already 
had his arm brokenand appears to have 
been &'brave man was unarmed but never- 
theless he stepped in front of the Sub- 
Inspector and tried to remdchstrate with 
the mob. He was, however, immediately 
struck down by a spear wound in the 
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chest anda lathi blow en the head each 
of which wounds separately was ofa 
fatal character. In spite of the death of 
Maruf Khan the attack by the mob was 
continued but the lane was narrow and 
the constables, chaukidars and daffadars 
parried the thrusts of the spears and de- 
fended themselvesfrom the lathi blows to 
the best of their ability and the Sub-Inspec- 
tor exercising commendable restraint used 
his gunasa stick to ward off blows. At 
length, however, the Sub-Inspector saw 
that hig life and the lives of his men 
were in danger and he aimed his gun at 
the mobin front. They immediately hid 
behind the buildings to left and right and 
the Sub-Inspector fired two shots into the 
air. But when they saw that no one was hit 
they came out from behind the buildings and 
again attacked the Sub-Inspector and his 
party with spears and lathis. The Sub- 
Inspector then fired two shots into the 
mob and wounded the prisoners Suleman 
and Shakurin the legs upon which the 
mob scattered and ran. 

Six of the accused were arrested 
in the village. Three of them, Rauf, 
Suleman and Jamuna, who had been armed 
with spears took refuge in the baithakhana 
of Shafiand Ishaque whence they were 
extracted after the door had been broken 
open. Three others Rajpati, Jangi and 
Sahid were arrested by the chaukidars and 
dajfadare as they ran away. TheSuk- 
Inspector took the six prisoners to the 
canal bridge and recorded a First Informa- 
tion together with the statement of some 
of the witnesses, sent the corpse of the 
murdered constable to Buxar for post mor- 
tem examination and sent messages to the 
Inspector and Superintendent of Police 
asking for an investigation. The other 
prisoners werearrested subsequently. 

Upon the facts the accused raised one 
general defence which applies to all of 
them. It was contended on their behalf 
that the Sub-Inspector Sital Prasad is 
inspired by communal feelings against the 
Muhammadans, that he invented the story 
of the theft of the bullocks in collusion 
with Ram Birich Rai and that the story of 
the assault in the village is for the greater 
part concocted. Ihave only to say that 
there is nota particle of evidence to support 
this defence. 

Then it is said that ‘certain of the 
accused notably Sahid (No. 5), Rajpati 
(No, 6) and Jangi (No. 7) were arrested and 
subjected to ill-treatment before the fight 
In which the constable was killed. Rauf, 
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Shafi and Suleman state that the Sub- 
Inspector forcibly entered Rauf's house 
which they would pass on their way to 
the open space in which it is alleged by 
the prosecution that the conflict took 
place. Itis alleged that they desired to 
enter this house as well as that of Shafi 
not only to arresthim but to outragethe 
females of the establishment; that Rauf 
was beaten in his own houseand arrested 
and that from Shafi's house a considerable 
sum of money was stolen. I have ex- 
amined the evidence andI cannotsee that 
there is any evidence to establish these 
points and moreover the Sub-Inspector 
was not cross-examined with a view to 
establish them. Each of the prisoners has 
clearly been identified as a member of the 
mob and there is no evidence tosupport the 
view thatthe houses of Rauf and Shafi were 
entered. Moreover those of the accused who 
have chosen to make written statements tell 
contradictory stories. There is no necessity 
to analyse the evidence in detail. It is 
most adequately considered and dealt with 
by the Sessions Judge. Two of the asses- 
sors Babu Mahadeo Lal and Chaudhari 
Janki Singh were of opinion that there was 
a riot but did not think that there was 
any intention to kill the constable. Both 
were of opinion that all the accused save 
Bahid took part in the riot and that the 
riot took place in the manner described 
by the Sub-Inspector. One assessor Dewan 
Daud Khan expressed the opinion that the 
whole case was doubtful and that the 
accused should get the benefit of the 
doubt. The meaning of this opinion is 
itself doubtful and it would have been 
interesting to know whether the assessor 
considered that the death of the constable 
was a matter of doubt. The fourth assessor 
Ramchabila Singh was of opinion that the 
accused Amir Ali and Shariar ought to be 
acquitted and that all the others were 
guilty on all the charges. In my opinion 
the learned Sessions Judge wasright in 
coming to the conclusion that the common 
object of the mob was to kill the members 
of the party of Police and there is one 
point ia particular which indicates this 
object, Itis established beyond all doubt 
that when the constable Maruf Khan had 
been killed, the mob, instead of, breaking 
off the fight, pressed hard upon the Police 
with» spears and  lathis and even after the 
Sub-Inspector had fired two shots in the 
air, they re-formed their forces and again 
attacked his party and had he not fired 
again and wounded some of the accused, 
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he and his party would, in my opinion , Cer- 
tainly have lost their lives, 

The last and most serious contention of 
the defence was wee upon us with great 
force by Mr. Hyder Imam on behalf of the 
two accused persons Shafi and Ishaque who 
havebeen sentenced to death. He contend- 
ed that having convicted all the accused 
of murder the learned Sessions; Judge 
selected these individuals for sentence of 
death by means of a criterion which, he 
said, should not have been applied, namely, 
the characters they bore and their behaviour 
in circumstances not immediately connected 
with their participation in theactual murder 
of the constable. Hecontended that it is the 
prabune where a large number of persons 

as participated in a murder and where it 
may be undesirable that a large number 
should undergo the death penalty that 
those selected for the death penalty are 
always those who are shown to have taken 
an actual part in causing the death of the 
deceased. This argument was forcibly and 
impressively urged but, in my opinion, it 
is unsound. In deciding as to whether 
some or all ofa number of persons are to 
be sentenced to death after a conviction 
for murder it has long been settled that 
prima facie all the persons convicted should 
be sentenced to the extreme penalty and 
it isonly where special circumstances are 
shown in favour of any individual that 
the Court sentences such individual to 
the alternative punishment of transporta- 
tion for life. Now, in this case all the 
accused have, in our opinion, been rightly 
convicted of murder and the question, 
therefore, arises whether there are any 
special circumstances which should operate 
in favour of Shafi and Ishaque to excuse 
them from the extreme penalty. I am 
unable to find any such circumstances and 
indeed if any criticism is to be made of 
the judgment it is to be based upon the 
fact that the thres accused Rauf, Suleman 
and Jamuna being armed with lethal 
weapons and takinga foremost place in 
the assault should have been sentenced to 
transportation for life instead of to the 
death penalty. I am unable to see any 
extenuating circumstances in their cases 
and, in my opinion, they should also 
have been sentenced to death. It is nct 


the practice of the Oourt, however, save, 


in extreme cases, to call upon the accused 
to show cause why the sentences should 
not be enhanced and, in my opinion, it 
would not be wiseto do so in this case, 
I have this moreover tq add. If as Mr, 
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Hyder Imam has argued, the proper course 
had been to select individuals for the 
death sentence rather than to eliminate 
from the death sentence those to whom 
special circumstances apply, and if, in 
Buch course of selection, the proper cri- 
terion was the participation of the accused 
in causing the death of the deceased con- 
stable, I would have said that the cases 
of Shafi and Ishaque were proper for such 
selection, There is ample evidence to show 
that they were leaders of their party in 
the assault. The evidence consists in*the 
position which they had held in the village 
and in the circumstances ‘surrounding the 
attempt to arrest Shafi and Ishaque at the 
well and in the undoubted fact that dur- 
ing the attack on the deceased constable 
they were in the forefront of the fight. 
Moreover Ishaque was armed with a spear. 
It is true that although the constable died 
from the combined effects of a lathi blow 
and a spear thrust either of which was 
separately fatal, it cannot be definitely prov- 
ei which spear or which lathi actually 
inflicted the wounds. This fact, however, 
is of no importance because whatever was 
said as to the possible intentions of the 
rest of the party the intentions of Shafi, 
Ishaque, Rauf, Suleman and Jamuna in 
the forefront of the entire affray was to 
cause the death of the members of the 
Police party. 

As to the remainder of the accused hav- 
ing been rightly convicted and right 
sentenced nothing more need be said sa 
that it may lie in the province of tha 
Executive Government to consider the cases 
of those members of the party whose age 
may possibly justify intervention. On this 
matter it is not for us to express any 
opinion but for my part I have not been 
able to find any special circumstances other 
than those of age in differentiation of the 
accused from the rest and this observation 
moreover does not apply to the case of 
Jamuna Nonia who was armed with a 
spear. In my opinion the sentences of 
death and transportation for life respeo- 
tively should be confirmed and the appeal 
should be dismissed. 

Macpherson, J.—I agree. 

Appeal dismissed, 

A Sentences “confirmed, 
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PATNA HIGH COURT. 
APPEAL FROM APPELLATE DROBEB No. 1508 
or 1926. 

May 23, 1929. 

Present:—Mr. Justice Wort and Mr. 
Justice James. 

BITA RAM AND OTHER8—PLAINTIFF8— 
APPELLANTS 
versus 
MOHAN LAL—DEFENDANT— 
RESPONDENT. 

Bengal Tenancy Act (VIII of 1885), s. 67—Swit 
by landlord for rent under Bengal Tenancy Act— 

laim based on thika deed—Deed not produced—Land- 
lord whether entitled to interest. 

Ifthe plaintiff reles upon a document to prove his 
contract it would be necessary to produce it in order 
to substantiate his case. But even if a contract to 
pay interest is not proved, a landlord is still entıtled 
under s. 67 ofthe Bengal Tenancy Act to interest at 
the rate of 124 per cent. per annum, 

Appeal from a decision of the District 
Judge, Patna, dated the 27th August, 1926, 
modifying that of the Additional Munsif, 
Patna, dated the 30th January, 1926. 

Mr. Brij Kishore Prasad, for the Appel- 
lants. 

. Mr. Chandreshwar Prasad Sinha, for the 
Respondent. 
JUDGMENT. 

Wort, J.—This is an appeal arising out 
of a guit for thika rent for the years 1330 and 
1331. The plaintiff succeeded in the trial 
Oourt obtaining a decree for the amounts 
claimed together with interest from the due 
date up to the date of the decree, In the Ar- 
pellate Court, that is to say, before the 
learned District Judge, the defendant 
having appealed, the learned District 
Judge dismissed the appeal sofar as the 
principal sum was concerned but 
allowed the appeal so far as the 
interest wasconcerned. The ground for 
the learned District Judge's decision was 
that the plaintiff had claimed interest by 
reason of the provision relating thereto in 
the thika deed and having failed to pro- 

. duce the thika deed, the contract to pay 
interest, according to the District Judge, 
was not made out. That decision was right 
and this Court cannot interfere. It is un- 
doubtedly & correct statement of the law 
thatif the plaintiff relied upona deed to 
prove his contract it would be necessary to 
produce it in order to substantiate his case, 
The learned District Judge appears to 
have overlooked the fact that even failing 
to prove the contract to pay interest he was 
still entitled under s. 67 of the Bengal 
Tenancy Act not to the rate which the 
plaintiff claims but to interest at the rate of 
12$ per cent. per annum. It is faintly argu- 
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ed that this case does not come under the 
Bengal Tenancy Act and, therefore, s. 67 
doesnot apply. But undoubtedly the 
defendant was anunder-tenure holder 
within the meaning of ss.4 and 9 of the 
Act, and, therefore, s. 67 would apply. In 
those circumstances the plaintiff is entitled 
to interest from the date on which the rent 
was due up to the date of the decree at the 
rate of 124 percent. per annum and at the 
rate of 6 per cent. per annum thereafter. 

The appeal, therefore, is allowed to the 
extent which I have indicated. The appel- 
lant will be entitled to proportionate costs 
in this Court and the order of the Oourts 
below as regards costs will stand. 

James, J.—1 agree. 

B, K.P. Appeal allowed in part, 


PATNA HIGH COURT. 
FULL BENCH. 
ORIGINAL MISGBLLANBOUS Cass No. 1 
oF 1928, 

August 16,1928. 

Present :—Sir Oourtney Terrell, Krt., Chief 
Justice, Mr. Justice Adami, Mr. Justice 
Ross, Mr. Justice Kulwant Sahay and 

Mr. Justice Fazl Ali. 
EMPERORKR-—Paos&gOUTOR 


versus 
MURLI MANOHAR PRASAD AND OTHERS 


— ACOUBED— RESPONDENTS, 

Contempt of Court—Jurisdiction of Single Judge 
of High Court to wsue writ—Kinds of contempt— 
Object of punishment—Articles exceeding limits of 
bona fide critie1sm—Imputation of tmproper conduct 
and unfitness of Judge—Gross contempt—Duty of 
Court to punish for contempt. 

A rule to show cause why a person should not be 
committed or otherwise dealt with for contempt of 
Court may be issued by any Single Judge or a 
number af Judges of a Oourt of Record. Such a rule 
need not necessarily issued by the Court asan 
entire body. [p. 182, col. 1.] 

Any act dene or writing published calculated to 
bring a Court or a Judge of the Court into con- 
tempt, or to lower his authority, is a contempt of 
Court. [p. 183, col. 2.] b 

Any act done or writing published caloulated to 
obstruct or interfere with the due course of justice, 
or the lawful process of the Courts, isa contempt 
of Court. [ibid.] 

But Judges and Courts are alike open to criticism, 
and ifreasonable argument or any expostulation is 
offered against judicial act as contrary to law or the 
public good, no Court could or would treat that a 
contempt of Oourt. [ibid.] 

The jurisdiction to punish for contempt is a 
jurisdiction, however, to be exercised with 
scrupulous care, to be exercised only when the case 
is clear and beyond reasonable doubt, [p. 183, col. 
2; p. 184, col. 1. 

E v. Gray (1), fgllowgd. 
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The Judge of a superior Court is precluded by 
considerations of decency from ving recourse to 
the remedy available to any other citizen of whom 
defamatory words are spoken or written, thatis to 
say, of taking proceedings for libel or slander bafore 
the ordinary tribunals which are subject to his own 
jurisdiction, and he requires, therefore, in the ex- 
ercise of his office a special protection in order that 
his authority and dignity may be maintained, [p. 184, 
col. 2; p. 185, col, 1.] 

À Judge should neither fear nor resent publie 
criticiam, whether of his judgment in matters of 
law or his judgment in matters of fact but it is 
his duty to protect the dignity of his office and to 
punish those who offer it affront. [p. 187, cols. 1 & 2.] 

Punishment is inflicted for attacks of this character 
upon Judges, not with a view to protect either the 
Oourt as & whole or the individual Judges of the 
Oourt from a repetition of the attack, but with a 
view to protect the public, and especially those who, 
either voluntarily or by compulsion, are subject to 
-the jurisdiction of the Court, from the mischief 
they will incur, if the authority ofthe tribunal be 
undermined or ee [p. 184, cola. 1 & 2] 

It is lawful to discuss with decency and candour 
the propriety of the verdiet ofa Jury or the deci- 
sion ofa Judge but ifa publication ina newspaper 
contains no reasoning er discussion but only de- 
clamation and invective and is written not with a 
view to elucidate the truth but to injure ‘the charac- 
ter of individuala and to bring into hatred and 
contempt the administration of justice in the 
cite it will amount te contempt of Court. [p. 184, 
col. 1. 

In proceedings for contempt of Court it is for the 
Oourt issuing the writ ofcontempt asa matter of law 
to construe words and phrases which have no 
technical significance and to decide what is their 
meaning and what is the effect which they are 
calculated to produce. [p. 186, col. 1.] 

Where the words used in an article in a news- 
paper meant and were intended to mean that the 
conduct of cases before a Judge of'a High Court 
were such that the arguments and authorities were 
ignored and that for that reason the lfe and liberty 
the subjeet brought before that Judge were in 
eril: 

" Held, that the article wasa contempt of Court of 
the gravest character. [p. 186, col. 2] 

Where certain passages in anarticle in a news- 
paper distinctly imputed tothe Judge the reproach 
of passing monstrous sentences, of unjustifiably 
convicting a man onthe uncorroborated testimony 
of an approver and with accusing the people of 
India of habitual liars, and the effect of the article 
was to suggest that the Judge was unfit for his 
office and to debase his authority: 

Held, that the writer of the article was guilty of 
gross contempt. [p. 187, col. 1.] 


The Government Advocate, for the 
Orown. 

Pandit Moti Lal Nehru, (with him Dr. 
Tej Bahadur Sapru, Messrs. S. P., 
Bose, P. K. Sen, C C. Das, S. P. 
Varma, Naimatullah, S. A. Sami, Mehdi 
Imam, D. L. Nandkedyar, 8. Sahay, S. N. 
Bose, Rai T. N. Sahay, J.C Sinha, S. B. 
Sen Gupta, B, K. Prasad, N. C. Ghosh, A. 
N Lal, Ragho Saran Lal, K N. Lal, K, 
Dayal, J. Sahay, A. K. Ray, N.C. Roy, M. 
Prasad, G. P, Sahi, B,P. Sinha, D. N. Sirkar 
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P. P. yarma, K. N. Varma, R, N. Lal, B. P, 
Varma, B. P. J amuar, S. N. Sahay, S. 
Dayal and A. Aziz), for the Opposite Party. 


JUDGMENT, 

Courtney-Terrell, C. J.—In this 
case Murli Manohar Prasad, who is the 
Editor and Printer of the "Searchlight", a 
newspaper circulating in this province, 
has been called upon by the Court to 
Show cause why he should not be com- 
mitted orotherwise dealt with for contempt 
of Oourt for having published certain 
articles in the issues of tbat newspaper 
dated June 24th, July 18th, July 20th, 
July 22nd, July 29tb, and August 5th, 
concerning the High Court and the Ohief 
Justice and his administration of justice 
in this Court, The proprietors of the 
paper, the Behar Journals Limited, and 
its Directors and Managers have also been 
made respondents to the rule. 

The rule was issued by myself as Chief 
Justice sitting with Mr. Justice Fazl Ali 
from the Oriminal Bench. It is necessary 
before proceeding further to deal with 8, 
preliminary point raised on behalf of the 
respondents to the effect that the rule 
should have beenissued bythe Court aa 
an entire body and not untilthe whole of 
its judiciary had been consulted, and that 
the Ohief Justice together with another 
Single Judge had no jurisdiction to issue 
any rule. It was argued that since the 
Court had not seen fitto make any rule 
dealing with the issue of this nature nor 
a8tothe Bench before which such ap- 
plications should be placed that it followed 
that the Oourt could not exercise the juris- 
diction to issuea rule save when sitting 
as an entire and corporate body. To my 
mind the answer to this contention is 
simple. In the first place by cl. 28 ofthe 
Letters Patent “any function which is 
hereby directed tobe performed by the 
High Court of Judicature at Patna in the 
exercise of its original or appellate juris- 
diction may be performed by any Judge 
or by any Division Oourt thereof appoint- 
ed or constituted for such purpose in 
pursuance of s. 108 of the Government 
of India Act, 1915". It was conceded 
that if a rule were in fact issued such 
rule could on its return be deålt with by 
any Single Judge or any Bench of Judges 
selected by the Ohief Justice and it cannot 
be denied that iflhad chosen to make a 
formal order in this particular ecase that 
the matter of the issue of this rule should 
be dealt with by myself alone, that such 
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order would have been effective under 
the Letters Patent and under the Govern- 
ment ofIndia Act. Such an order though 
not formally made must be implied from 
the fact thatthe rule wasissued by Mr. 
Justice Fazl Ali and myself. Further it 
has been the invariable practice for rules 
of this nature to be issued by any Single 
Judge or any number of Judgesof a 
Oourt of Record. Indeed itis impossible 
to conceive how the jurisdiction could be 
effectively exercised unless such a procedure 
were resorted to. In none of the reported 
casés has this point ever been raised and al- 
though it is true that that state of affairs 
does not preclude the respondents from 
raising it inthis case yet a decision that 
it was well-founded would involve a 
eomplete change of & practice which has 
been uniformly followed, which has 
received the approval of every High Court 
in India and has been followed in 
cases whi»h have reached the Privy 
Council Inour opinion the point has no 
substance. 

It is necessary in order that the merits 
of this matter may be appreciated to refer 
to certain decisions of the Criminal Bench 
of this Oourt to each of which I was a 
party and in eachof which I delivered the 
judgment of the Oourt. The earliest of 
these was one decided on the léth May, 
of this year in which certain persons ina 
rural district were convicted of culpable 
homicide in respect of the death of a man 
who had been drowned. It is unneces- 
sary to set forth the judgment at length.* 
It has been read in the course of this 
case and one point only need be noticed. 
A witness appeared in support of the pro- 
secution who somefive and twenty years 
before the occurrence in question had been 
convicted of giving false evidence. Deal- 
ing with the argument of Counsel forthe 
defence with reference to the evidence 
of this witnessI observedin the course 
of my judgment: ‘Further he stated 
that the witness's evidence should be 
regarded with great suspicion because on 
a former occasion some five and twenty 
years ago this witness had been convicted 
of giving false evidence, but it appears 
from what we know of that former case 
thatit was motg case of any great mag- 
nitude and having regard to the habits 
of the people in this particular part of the 
world where the giving of false evidence, 
however deplorable it may be, is not 
considered an offence which is fatal tog 

*See 114 Ind. Oas. 222, —[ Ed. 
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man's reputation to say the least of it, I 
do not think ihat much importance need 
be placed on that fact". I may say at 
once that it was not my intention to 
impute tothe people of this province or 
of the district of Saran any immoral views 
on the subject of perjury. The case 
attracted no attention. It was not reported 
and was not made the subject of public com- 
ment until the issue of the articles, the 
subject of this rule. 

The nextjudgment* to be mentioned 
was that delivered by myself sitting with 
Mr. Justice Adami and delivered on the 
13th June. A number of persons were 
charged underss. 149 and 306 of the 
Indian Penal Oode with being members 
of an unlawful assembly whose common 
object was to abet the suicide of a certain 
woman and with abetting the woman's 
suicide. In the course of that judgment 
I discussed the facts of the case and came 
to the conclusion that the accused were 
all guilty of the abetment of the woman's 
suicide. I was further of. opinion that 
the evidence showed that with regard to 
certain ofthe aecused they had been . 
parties toa plot the nature of which was 
in fact to murder the deceased woman. 
With regard to one of the accused,a per- 
son named Jagdeo, I said: “As to Jagdeo 
he is an older youth and he should 
have exercised more intelligence. We 
believe, but weare not certain, that he 
was in this plot also but we consider 
that the justice of his case will be met 
by sentencing him to rigorous imprison- 
ment for seven years". Those individuals 
whom we considered to have been parties 
to the plot to murder the deceased were 
sentenced to rigorous imprisonment for 
ten years. In the course of this judgment 
the word “plot” is not used save in the 
passage which I have quoted. 

The third case was one in whicha 
person named Jagat Narain Lal was 
charged with sedition under s, 124-A of the 
Indian Penal Code in respect. of an article 
which appeared in a vernacular news- 
paper named 'Mahabir" of which he was 
the Editor, The article complained of 
accused the Government of deliberately 
fomenting communal strife. The accused 
was represented on the appeal by Mr. 
Sachchidananda Sinha, an eminent 
Advocate of this Oourt. In an argument 
of great learning and considerable length 
he set forth the law relating to sedition 
and the proper canons of construction to 

*See 112 Ind. Oas. 3634 Hd.) g 

. . 
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be applied to any publication alleged to be 
seditious. The case was heard at some 
length. The arguments used and the 
authorities cited by Mr. Sinha were very 
carefully considered and the Court ex- 
pressed itself as fully satisfied with the 
principles of law enunciated by him, nor 
were those principles contested in any way 
by the learned Government Advocate who 
appeared for the Orown. The case, therefore, 
resolved itself inte one of very small com- 
pass, that is to say, the actual meaning of 
the article when construed according to the 
principles enunciated by Mr. Sinha in his 
argument. In the course of my judgment* 
I set forth the view that the meaning of the 
article was unmistakable, that its effect 
would be to cause persons who read it and 
believed it to hate the Government and 
hold it in contempt and to become dis- 
affected. I came to the conclusion and ex- 
pressed my view that the tone of the article 
was such as to deprive it of any serious 
appeal to intelligent persons but having 
regard to ‘the degree of harm which the 
article might produce upon uneducated 
minds, I held that the sentence imposed by 
the Court appealed from was justified. This” 
decision was delivered on the 19th July. 
The fourth case was concerned with a 
Jail appeal. Eleven persons had been con- 
victed of dacoity and the principal evidence 
in the case was that of a member of the 
gang who had turned approver. As to six 
of theaccused the evidence of the approver 
was amply corroborated, but as to five the 
Sessions Judge had convicted the accused 
upon the evidence of the approver alone 
giving in great detail the reasons which he 
considered justified him in this  courae. 
This case, as I have said, came before Mr. 
Justice Macpherson and myselfas a Jail 
appeal and upon reading the judgment we 
formed the impression that it would be 
wise to consider with great care the lawrela- 
ting to the acceptance of the  uneor- 
roborated evidence of an approver and the 
circumstances in which the law had been 
applied to the facts of this particular case. 
We, therefore, directed that the case be set 
down for argument and the learned Govern- 
ment Advocate appeared in support of the 
conviction. The case was very thoroughly 
argued and we examined all the authorities. 
Finally, we delivered separate judgmentst 
which have since been reported upholding 
the convictions and setting forth at some 
length the considerations which should. 
*Bee 113 Ind. Oas, 090—[Ed. 
{Bee 113 Ind. Cas. 329 -JE 
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guide the Oourt in coming to a conclusion, 
whether or not to act upon the uneorro- 
borated testimony of an approver, 

Now the articles, the subject of this rule? 
contain reflections upon mein my capacity 
888 Judgeand as Ohief Justice of this Court 
and I think it right, before considering 
them in detail to deal briefly with the law 
applicable to comments of this nature and. 
to the jurisdiction of the Court under which 
such comments may be punished. From: 
the earliest times it has been recognised 
that superior Courts of Record have an 
inherent jurisdiction to punish contempts 
of their authority and it has been pointed 
out that contempt of a Court of Record may 
be of one or more different kinds. We are 
here dealing with thatclass of contempt 
which has been termed acandalising the 
Court. In R. v. Gray (1. Lord Russell; 
Chief Justice, said: “Any act done 
or writing published calculated to bring a 
Court or a Judge of the Court into contempt, 
or to lower his authority, is a contempt of 
Court. That is one class of contempt. 
Farther, any act done or writing published 
calculated to obstruct or interfere with the 
due course of justice or the lawful process 
of the Courts is a contempt ef Court, The 
former class pe onge to the category which 
Lord Hardwicke, L. O. characterised as 
‘scandalising a Court or a Judge.’ That 
description of that class of contempt is to 
be taken subject to one and an important 
qualification. Judges and Oourts are alike 
open to criticism, and if reasonable argu- 
ment or expostulation is offered against any 
jadicial act as contrary to law or the public 
good, no Court could or would treat that as 
contempt of Court, The lawought not to 
be astute in such cases to criticise adversely 
what under suchcircumstances and with 
such an object is published; but it is to be 
remembered that in this matter the liberty 
of the-press is no greater and no less than 
the liberty of every subject of the Queen.” 
Then follow some remarks about the facts 
of that particular case and the Ohief Justice 
continues: “We have, therefore, to deal with 
it as a case of contempt, and we have to deal 
with it brevi manu, Thisisnot a new- 
fangled jurisdiction; it is a jurisdiction as 
old asthe Common Law itself, of which it 
forms part. Itis a jurisdéctidn, the history, 
purpose, and extent of which are admirably 
treated in the opinion of Wilmot, O. J., 
then Wilmot, J. in his opinions and 

. B. 36 at p. 40, 69 L. 8. Q.B. 502; 82 
LO, ow IH v R. 474; 64 J. P. br T. L, R. 
305 
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judgments. ‘It is a jurisdiction, however, 
to be exercised with scrupulous care, to be 
exercised only when the case is clear and 
geyond reasonable doubt.” In a much 
earlier case in the reign of King George III, 
Rex v. White (2) Grose, J., is reported 
as having said that it certainly was 
lawful with decency and candour to discuss 
the propriety of the verdict of a Jury or the 
decision of a Judge and if the defendants 
should be thought to have done no more in 
this ingtance nd consideration) they 
would be entitled to an acquittal; but on 
the contrary they had transgressed the law 
and ought to be convicted if the extracts 
from the newspaper set out in the informa- 
tion contained noreasoning or discussion 
but only declamation and invective and 
were written not with a view to elueidate 
the truth but to injure the character of 
individuals and to bring into hatred and 
contempt theadministration of justice in the 
country. The view of the law taken in these 
cases and particularly in the case of R. 
v. Gray (1) has been consistently followed 
by the High Courts of India. In In the 
matter of Amrita Bagar Patrika (3) Mr. 
Justice Mookerjee says: “It is not necessary 
for our present purpose to give an exhauet- 
ive enumeration of acts which amount to 
contempts of Court. It is sufficient to state 
that scandalous attacks upon Judges, 
calculated to cause an obstruction to public 
justice, do constitute such contempt. Black- 
stone, in a celebrated passage of his Com- 
mentaries (Vol. IV, page 285) which will be 
found quoted in Governor of Bengal v. 
Moti Lal (4) specifies, in his description of 
contempta of Oourt, contempts which arise 
‘by speaking or writing contemptuously 
of the Oourt or Judges, acting in their 
judicial capacity, and which demonstrate 
a gross want of that regard and respect, 
which when once Courts of Justice are 
deprived of, their authority, 80 necessary 
for the good order of the Kingdom, is 
entirely lost amongst the people.’ Sir 
John Wilmot, O. J., in R. v. Almon (5) 
justifies a similar view". After quoting 
the opinion of Wilmot, O J. and giving 
a list of recent authorities Mr. Justice 
Mookerjee continues: “The principle de- 
ducible from these cases is that punishment 
is inflicted for attacks of this character upon 
Judges, not with a'view to protect either 
2) (1808) 1 Camp. 359; 170 E. R. 985; 10 R. R. 705, 
3) 45 Ind. Oas. 338; 45 O. 16$; 21 O. W.N, 1161; 26 
C. L. J. 459; 19 Or. L. J. 530 (F. B. 
(4) 20 Ind. 81; 41 O. 173 at p 255; 14 Or. L, J. 
321; 17 O, W. N. 1253; 18 O. L. J. 452. : 
(5) (1705) Wilm. 243 at p, 255; 97 E. R. 94, 
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the Court as a whole or the individual 
Judges of the Court from a repetition of 
the attack, but with a view to protect the 
public, and specially those who, either 
voluntarily or by compulsion, are sub- 
ject to the jurisdiction of the Uourt from 
the mischief they will incur, if the authority 
ofthe tribunalsbe undermined or impair- 
ed.” Alittle lateron he says: “It is im- 
material whether the attack on the Judge 
is with reference to a case about to be 
tried, or actually under trial, or recently 
adjudged ; in each instance, the tendency 
is to poison the fountain of justice, to create 
distrust, and to destroy the confidence 
of the people in the Courts, which are of 
prime importance to them in the protec- 
tion of their rights and liberties.” The 
same Judge says: "The power to punish 
for contempt is inherent in the very nature 
and purpose of Courts of Justice, It sub- 
serves at once a double purpose, namely, as 
an aid te protect the dignity and authority 
of ihe tribunal and also as an aid in the en- 
forcement of civil remedies. The power 
may oonsequently be exercised in civil 
or criminal] cases or independently of both, 
and either solely for the preservation of 
the autherity of the Court or in aid of the 
rights of the litigant or for both these 
purposes combined. By reason of this 
two-fold attribute, proceedings in contempt 
may be regarded as anomalous in their 
nature, possessedof characteristics which 
render them more or less difficult of ready 
or definite classification in the realm 
of judicial power. Hence such proceed- 
ings have sometimes been styled sui gen- 
eria," 

To this authoritative expression of learn- 
ed Judges I venture to add a considera- 
tion, which has also in the past been made 
the subject of judicial comment. It must 
be remembered that a Judge by reason of 
his office is precluded frem entering into 
controversy in the columns of the public 
press. Whether the comments be of a 
permissible or of an improper character, 
he cannot enter the arena &ud'do battle 
with his adversary upon equal terms. The 
Judge of a superior Oourt is moreover pre- 
cluded by considerations of decency from 
having recourse to the remedy available to 
any other citizen of whom defamatory 
words are spoken or written, that is to say, 
of taking proceedings for libel or slander 
before the ordinary tribunals which are 
subject to his own jurisdiction and he 
*equires, therefore, in the exercise of hig 
office a special protection in order that 
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his.authority and dignity may be main- 
tained. 

I now tum to a consideration of the 
articles which are the subject of this case. 
In the issue of Sunday, June 24th, there 
appeared an article which dealt at consider- 
able length with the judgment in the Sati 
case delivered on the 13th June. It is not 
necessary todeal with this article at any 
length. It wasa criticism and a perfectly 
legitimate criticism of the judgment but 
towards the conclusion it mentions the 
particular case of the youth Jagdeo and 
states : "We propose to deal with this aspect 
of the case in a subsequent issue.” In 
the issue of Wednesday, July 18th, and 
in the issues of Friday, July 20th, and 
Sunday, July 22nd, there appeared three 
articles successively dealing with this case. 
Now, in addition to comments ‘of another 
character, with which I do not think it 
necessary to deal, there appear distinct 
allegations several times repeated that the 
youth Jagdeo should have been acquitted 
and there is quoted in support of this 
contention the observation from any judg- 
ment which I have set forth above: "We 
believe but we are not certain that he 
was in this plot." This is taken as a 
distinct statement that the Court was of 
opinion that Jagdeo was not guilty of the 
offences with which he was charged but 
was nevertheless sentenced to rigorous 
imprisonment for seven years. I have been 
at some pains te point out that my 
observation in the judgment has no such 
meaning andthat the doubt in the mind 
of the Oourt with respect to Jagdeo was 
merely as to his complicity inthe plot to 
bring about the death of the woman. There 
was never in (he mind of the Court the 
slightest doubt that Jagdeo was guilty of 
abetment of suicide, Itis somewhat shock- 
ing that any oneshould on a mere perysal 
of the judgment and without any further 
enquiry cometo the conclusion that any 
Judge could convict a personafter having 
expressed a doubt of hie guilt of the offence 
charged. Had the matter rested on this 
single misinterpretation ofthe judgment of 
the Court we should not have been inclined 
to take a serious view ef these articles. On 
Bunday, July 29tb, however, appeared an 
article commenting upon the case of Jagat 
Narain Lal. The article contains many 
offensive expressions in the worst possible 
taste, 
do not think it necessary to take notice. 
There is, hewever, one grave charge against 
me in my capacity as a Judge which 
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is deliberately made, which is not sus- 
ceptible of any misunderstanding, which 
is & reflection upon my judicial conduct 
of a nature so grave that.ifit were true 
I should be unworthy to hold my high 
office. Early in the article the author 
says: "We say nothing as to the con- 
viction of and the sentence passed on 
Babu Jagat Narain Lal, for such convic- 
tion must be expected, as a matter of 
course, in the system under which we live”, 
and a little lateron: “Along and learned 
argument was advanced by the learned 
Counsel for Babu Jagat Narain Lal as to 
the proper interpretation to be placed on 
the subject-matter of the charge. But the 
learned Ohief Justice does not appear to 
have given even a cursory consideration - 
to the argument and disposed of the whole 
case practically in asingle sentence.” Now 
in view of the fact that a full report of 
this case appeared in the ‘ Searchlight”, 
it ig impossible for the Editor to disclaim 
a Knowledge of what in fact took place 
at the hearing of the appeal. Then after 
commenting upen the sentence as being 
far too severe the author of the article 
says: “Butan enormity of this kind from 
a Judge who does not feel the horror of 
sentencing a man to seven years' rigorous 
imprisonment, though he is 'not certain' 
of his guilt is not at all surprising. A 
Judge who does not observe the element- 
ary principles of criminal jurisprudence 
that the presumption of innocence ig 
fundamental to the British system of 
Oriminal Law and that that presumption 
is in no way rebutted by a finding that 
the tribunal ‘believes’ but is ‘nut certain’ 
of the guilt of the accused person may, of 
course, be excused if he does not know that 
the measure of punishment in a case of gedi- 
tion is the measure of importance which 
can be attached to the subject-matter of 
the charge for sedition. But it is indeed 
lamentable that the Ohief Justice of the 
Patna High Oourt should have ignored 
these elementary principles of law.” Later 
on he says: “If the judgment which we 
are considering had been pronounced by 
a junior Deputy Magistrate, then we have 
no doubt that the High Court would have 
severely sensured him. As we have al- 
ready pointed out, the arguments of Mr. 
Sinha have not been referred tos and in 
fact the real part of the judgment consists 
of not more than one or two sentences, 
Even Babu Jagat Narain Lal, ‘a silly, 
noisy little man” though he mayebe, was 
entitled to ask the High Court to consider 
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points urged on his behalf". Now, up to 
this point it- has been contended on be- 
half of the respondent that the article 
is a mere criticism of the form of the 
judgment and a complaint that the judg- 
ment itself does not contain a review of 
all the points raised by the learned Counsel 
for the defence. It is, however, clearly 
not the intention of the author to com- 
ment merely upon the form of the judg- 
ment. His intention is to give the im- 
pression that the Chief Justice ignored 
the arguments ofthe Counsel and refused 
to consider the authorities cited and that 
such is the intention of the author is 
made abundantly clear by the next suc- 
, ceeding passages of the article: ‘‘How are 
we to say that those points have been 
considered, since there is no indication in 
the judgment that the Chief Justice waa 
even aware of those points, It is our de- 
liberate conviction that the life and the 
liberty of the subject must necessarily be 
in grave peril when the Ohief Justice of 
the highest judicial tribunal in the land 
ignores the arguments, refuses to con- 
sider the authorities that may be cited, 
and in the end produces a judgment full 
of sound and fury but signifying nothing, 
except imprisonment so far as the parties 
are concerned,” and later “it is obvious 
then, that the life and liberty of the sub- 
ject are in danger under the present ad- 
ministration of the Oriminal Law and 
ualeses we wish to perish, we must protect 
ourselves against this new menace." The 
argument was advanced cn behalf of the 
respondent that all this meant no more 
than that the judgment of the High Oourt 
is taken as an instruction and example 
by the lower Courts and that the im- 
perilling of the life and liberty of the 
subject referred to was the mere im- 
perilling of the life and liberty of such 
persons as might come before inferior 
Courts after reading such a judgment. 
It is for this Court ase matter of law to 
construe words and phrases which have 
no technical significance and to decide 
what is their meaning and what is the 
effect which they are calculated to pro- 
duce, and I have no hesitation in deciding 
that the words used by the author mean 
and are calculated to mean and intended 
to mean that the conduct of cases before 
the Ohief Justice is such that the argu- 
ments and authorities are ignored and 
that for that reason the life and liberty 
of the subject brought before the Chief 
Justice is in peril, Such a statement made 
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about a Judge in the execution of his 
office is a contempt of Court of the gravest 
character. 

On Sunday, August 5th, there appeared 
an article entitled “Press Oomments on 
the Ohief Justice.” Among the phrases 
occurring in this article are the follow- 
ing :—“As a matter of fact, the outcry is 
nothing more than the expression of the 
outraged feelings of the people over ob- 
servations and convictions that are exer- 
cising the minds of the public at large. 
It cannot but be otherwise in an official- 
ridden country like India, which presents 
the amazing spectacle of being the only 
civilized country where judicial and exe- 
cutive functions are deliberately kept com- 
bined by a system of Government whose 
promises for separation have been broken 
as often as they have been made. It is 
a truism there is no gainsaying that the 
one silver liningin an utterly dark and 
dismal horizon has been a lurking belief on 
the part of the people that the High Court 
with ita great traditions of judicial indepen- 
dence stood, at any rate in some measure, 
as the protector of the life and the liberties 
of the people. The High Court has been 
regarded as the one bulwark against Exe- 
cutive wantonness and Judicial vagaries 
and throughout the period of office of Sir 
Edward Ohamier and Sir Dawson Miller, 
despite occasional mistakes, public confid- 
ence in the High Oourt remained unshaken. 
It would be doing violence to the truth to 
suggest that the same confidence is a fact 
of to-day.“ Later on there occur the words: 
“His Lordship started with introducing 
far reaching changes in the rules without 
as much as a pretence at ‘consultation with 
the Bar, who were one fine morning done 
the courtesy of being presented with a fait 
accompli, Then came the Sati case judg- 
mert with its bad law, angry rhetoric and, 
in the circumstances, monstrous sentences... 
The conviction of a man on theuncorroborat- 
ed testimony ofan approver followed and 
soon after came the amazing judgment in 
the case of Babu Jagat Narain Lal.” 

A little further on he says: “But by far 
the most amazing feat was the insult level- 
led at our people ‘in this part of the world’ 
by one who is not a globe-trotter out to 
earn cheap notoriety nor an executive offici- 
al carrying the White Man’s Burden on his 
shoulders, but the Chief Justice of a High 
Oourt of Judicature. Whatever his Lord- 
ship may have meant, the public at large 
must take him at his word and they refuse 
to tolerate their being characterized practic- 
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ally as habitual liars.” The passages above- 
quoted distinctly imputeto the Chief Justice 
the reproach of passing monstrous sentences, 
of unjustifiably convicting a man on the un- 
corroborated testimony of an approver and 
with accusing the people of India, or the 
people of this province, of being habitual 
liars. None of these reproaches is justified 
and thecomulative effect of these statements, 
Hn regard to the preceding articles, is 
tolead to the belief that the monstrous 
sentences, improper reception of the testi- 
mony of an approver and the wholesale 
eondemnation of the people of the province 
as habitual liars are facts which render the 
Ohief Justice unfit for his offica and un- 
doubtedly tend to debase his authority. 
As I have said the title of the article is 
“Press Comments on the Ohief Justice" 
and there is quoted, amongst other articles 
dealing with the Ohief Justice one from a 
paper called “Forward” published at Cal. 
cutta. This article contains a large cross- 
headline “prostituting the position of a 
Judge.” Under this headline was set forth 
thefollowingstatement:—'' Was any evidence 
adduced by the Public Prosecutor to warrant 
the presumption that the accused was 4 
foolanda knave? If not, what justifica- 
tion the Ohief Justice had for prostituting 
his high and privileged position and de- 
picting the accused in such a thick colour? 
The vilification of the helpless accused 
does not seem to be the only art in which 
the learned Chief Justice indulged His 
Lordship thought it fit to utilize his judicial 
position to do a bit of propaganda in favour 


of British Imperialism and proceeded to- 


make a little critical examination of the 
psychology of the mind of the accused.” 
J do not purpose to deal further with the 
use of the word “ prostituting " than stat- 
ing that neither of the Counsel appearing 
for the respondents was able to justify its 
use or to urge with any force that it had 
other than a grossly derogatory implica- 
tion; nor were they able to justify the state- 
ment that the-judgment contained political 
propaganda in favour of British Imperial- 
ism. The article introducing these Press 
Comments and the Press Comment itself 
cannot be considered otherwise than as a 
gross contempt of Court. 

In conclusion I cannot do more than 
follow the example of many well-known 
and distinguished Judges in pointing out 
that a Judge should neither fear nor 
resent public criticism, whether of his 
judgment in matters of law or his judg- 
ment, in matters of fact, and I well realise 
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that it is the duty of a Judge to pro- 
tect the privileges of the public against 
acts of tyranny as well as against the 
crimes of public offenders and I should 
have been among the last to claim any 
exemption from such criticism. I hope 
that I may always be open to criticism 
and that my natural vanity may never 
preventme from giving ear to my critics 
nor from affording to them such attention 
and respect, as their position in life, 
learning and professional standing may 
claim. But I should be unworthy of the 
high office to which His Majesty has been 
pleased to appoint me ifI refrained from 
protecting that office or from punishing 
those who offer it affront. The articles 
for which the respondent is responsible 
are undoubtedly calculated to lower the 
prestige of the High Oourt over which I 
have the honour to preside and to impair 
my dignity as a Judge and as Ohief 
Justice. This is the first example of its 
kind which has occurred inthis provinceand 
it is to be hoped that it will be the 
last. We have not thought fit to punish 
either the Oompany or its Directors or 
Manager. The list of Directors contains 
the names of many worthy people who, 
we are sure, cannot have viewed the 
proceedings of the Editor of their paper 
with any approval. We have brought 
them here in order that they may have 
due cognizance of the facts and we propose 
in their case to make no order. We desire, 
however, to say that any repetition of 
this offence will bs met with consequences 
far more severe. The sentence upon Murli 
Manohar Prasad, who is described in the 
^Searehlight" newspaper as the Editor and 
Printer, is that he, before 2 o'clock this 
afternoon, pay a fine of five hundred 
rupees and that in default of such payment 
he be confined in the Patna Jail until such 
fine shall have been paid, 
Adami, J.—1 agree. 
Ross, J.—I agree. 
Kulwant Sahay, J.—I agree. 
Fazl Ali, J.—I agree. 
Order accordingly. 
PATNA HIGH COURT. 
PAUPBR CasR No. 5 or 1929. 
June 26, 1928. 
Present :—Mr. JusticeeF'aZl Ali and 
Mr Justice Chatterjee. 
Musammat GOPI BIBI— APPRLLANT 


versus 
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Period of limitation for appeal, whether to be counted 
from amended decree or from original decree—Test 
— Limitation Act (IX of 1908), s. 5—Sufficient cause. 
A decree was prepared on the 25th January, 1929, 
granting, among other reliefs, Ra, 4,609-15 to the ap- 
pellant by way of maintenance pendente lite. Bub- 
sequently onthe 22nd April, 1929, the decree was 
amended with the result that the item of Rs. 4,608-15 
was disallowed. The appeal was filed on the 23rd May, 
1939. The question for consideration was whether the 
period oflunitation was to be computed from the 
date of the originaldeoree or from the date of the 
amended decreas: . 
Held, that the decree having been amended in 
material particulars, which were also the subject- 
matter ofappeal, the period of limitation should be 
calculated from the 22nd April, 1929, the date of the 
amended decree, and that, in eny event, the appel- 
lant should be given ths benefit of &. 5 of the Limita- 


tion Act, 
Amar Chandra Kundu v. Asad Ali Khan (1), follow- 


ed. 

Mr. A. M. Guha, for the Appellant. 

Mr. Murari Prasad, for the Respondents. 

JUDGMENT,.—This isan appeal in 
"Rios pauperis and two questions arise 

efore us for consideration. The first 
question is whether the appeal is time- 
barred. It appearathat the decree from 
which this appeal has been preferred was 
originally prepared on the 25th January, 
1929. One of the items allowed to the ap- 
pellant in the decree was a sum of 
Rs, 4,605-15 which was granted toher by 
way of maintenance pendente lite. Subsequ- 
ently there was an application for the amend- 
ment of the decree and on the 22nd April, 
1929, the decree was amended with the result 
that this item of Rs. 4,605-15 was disallowed. 
The present appeal was filed on the 23rd 
May, 1929, andit isnot disputed that it 
would be within time if the period of 
limitation is calculated from the date of 
the amendment ofthe decree, The ques- 
tion, however, is whether the period of 
limitation ig to be computed from the date 
of theoriginal decrees or from the 22nd 
April, 1929, thé date of the amended decree, 
The learned Counsel relies'in this connec- 
tion en the case of Amar Chandra Kundu 
v. Asad Ali Khan (1). The facts of that 
case were that the original decree was 
signed on the 6th July 1903, and the 
plaintiffs applied on the 22nd July, to have 
the same amended in respect of the name 
of a party which had been incorrectly re- 
corded, and of the amount of the claim 
allowed, which had been entered as R3. 600 
instead of Re. 1,000 and the amendment 
was made on the 22nd August. In these 
circumstances it was held that the period 
of limitation should be reekoned from the 
22nd August, as the date when the correct, 


(1) 82 O, 908, 
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decree was prepared and that the appeal 
filed on 2nd September was within time. 
This was held on the ground that the 
decree was wrong ina very material par- 
ticular namely as to the amount claimed 
and allowed. It was also held that under 
8. 5of the Limitation Act there was suffi- 
cient cause for not presenting the appeal 
within thirty days fromthe date of the 
first decree. In this case also the decree 
was amendedina very material particular 
which inelso the subject-matter of the 
present appeal and in these circumstances 
we think that the period of limitation 
should be calculated from the 22nd April, 
1999. In any event the learned Counsel for 
the appellant asks us to give him the bene- 
fit of s. 5 of the Limitation Act which 
in the circumstances of the case we think 
should be given to him, 

The next question that arises is whether 
this isa fit case in which leave should be 
granted to the appellant under O. XLIV, 
r. l. Thatrale provides that the Oourt 
shall reject the application unless upon a 
perusal thereof and ofthe judgment and 
decree appealed from, it sees reason to 
think that the decree is contrary to law or 
to some usage having the force of law, or 
is otherwise erroneous or unjust, In thia 
particular case what happened was that 
this Re. 4,605 15 was originally allowed to 
the appellant bythe decree and there is 
algo a passage in the judgment of the 
trial Court saying that the allowance that 
was granted to the appellant should be 
granted from the date of the present suit 
Subsequently the amendment 
was made not bythe learned Subordinate 
Judge who passed the decree but by his 
successor on the ground that “ though there 
ia no prayer in the plaint for arrears of 
maintenance nor is there any order allow- 
ing the arrears, the decres allows to the 
plaintiff Rs. 4,605-15 as arrears of main- 
tenance and go the decree allowing the ar- 
rears is wrong". The learned Counsel for 
the appellant contends that this at once 
raises the question of law whether the suc- 
cessor of the learned Subordinate Judge 
who decided the suit could alter the decree 
passed by the latter in the manner he has 
done especially when the judgment of the 
Court seems to suggest that the decree ori- 
ginally prepared was prepared in accord- 
agce with that judgment. In our opinion 
the contention is not without substance and 
this is a fit case in which the leave should 


be granted. 
B, K.P. Order accordingly. 
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PATNA HIGH OOURT. 
Patvy OouNorL Appaar, No. 1 oF 1928. 
June 13, 1929, 

Present :—Mr. Justice Das and Mr. 
Justice Kulwant Sahay. 


GUJU MAHTO AND OTHBRS— 
ÁPPRLLANTS 
VETEUS 
RAGHU SINGH AND orHBES— 
ene BassPONDENTS. 
Valuation Suit poen au uut pem 


involving claim to future mesne 
Profits Future mesne profits te be taken into consi- 
ration, 

In ascertaining the 
r bl eot matter of a suit 
stance, for the purposes of 
Civil Procedure when the 
mesne profits, the meane 
awarded a Oourt, whether they had actually 
accrued at the date when the suit was instituted or 
whether they were future mesne profits, should be 
taken into consideration, 


amount or value of the 
in the Oourt of first in- 
s. 110 of the Qode of 
suit involves a olaim for 
rofits which might be 


ind D. L, Nandkeolyar for the Appel- 
nts. 
Messrs. S. M. Mullick, Jagannath Prasad 


and N. C. Ghose, for the Respondents. 


ORDER.—The defendants first party 
apply for a certification under s. 110 of 
the Oode of Oivil Procedure fer the pur- 
pose of appealing to His Majesty in 
Council from a decree of this Court which 
reversed the judgment of the Oourt of first 
Instance in a Suit instituted by the plaint- 
iffs for Tecovery of possession of certain 
properties and for mesne profits. The 
judgment being one of reversal, the only 
question for determination is whether the 
value of the subject matter of the suit in 
the Oourt of first instance is Rs. 10,000 or 
upwards and the amount or valueo? the 
subject-matter in dispute on appeal to His 
Majesty in Oouncilis the same sum or 
upwards. The plaintiffs valued their suit 
at Rs. 6,250, Rs. 5,000 as the value of the 
immoveable properties and Rs. 1,250 
as mesne profits up to the institution of 
the suit. The suit was instituted on the 
30th January, 1923. The plaintiffs also 
claimed mesne profits from the date of the 
institution of the suit until delivery of 
possession to them, Following the 
practice of the Oalcutta High Oourt, this 
Court has laid down that in ascertaining 
the amount or value of the subject-matter 
efasuit, in the Oourt of first instance, 
for the purposes of s. 110 of the Code qf 
1905 where the suit involves a claim for 
mesne profits, the mesne profits which 
might be awarded by the Oourt, whether 
they had actually accrued at the date 
when the suit was insjituted or whether 
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they were future mesne profits, should be 
taken into consideration. If the Oourt of 
first instance decided the case in favour 
of the plaintiffs that Court would be 
entitled, in addition to passing a decree 
for the recovery of the properties and for 
mesne profits which had accrued during 
the period prior to the institution of the 
suit, to direct an enquiry as to the mesne 
profits from the institution of the suit, 
either until the delivery of possession to 
the decree-holder or the relinquishment of 
possession by the judgment-debtor or the 
expiration of three yearsfrom the date of 
the decree whichever event falls firet. 
As I have said, the suit was instituted on 
the 30th January, 1923, andthe decree of 
the Oourt of first instance was pronounced 
on the 25th February, 1924. If the plaint- 
ifs had succeeded in that Court they 
would have been entitled to recover not 
only the mesne profits which had accrued 
during the period prior to the institution 
of the suit, but also the mesne profits up to 
the 25th February, 1927, that isto say, 
fora period offour years from the date of 
the institution of the suit. It is clear that, 
calculated on this basis, the subject-matter 
of the suit in the Court of first instance 
exceeded the value of Rs. 10,000, It is not 
disputed that so far as the amount or 
value of the subject-matter in dispute on 
appeal to His Majesty in Councilis con- 
cerned it exceeds the value ef Rs. 10,000, 
In our opinion, therefore, the ease fulfils 
the requirements of s. 110 of the Code and 
the appellants are entitled to the usual 
certificate enabling them to appeal to His 


Majesty in Council. 
B, K, P. Certificate granted. 





PATNA HIGH COURT. 
MiscgLLaNzOUs Orvin APPHAL No. 156 
or 1928. 

November 8, 1928. 

Present:— Justice Sir Jwala Prasad Kr., 

and Mr. Justice Wort. 
Srimati SABITRI THAKURAIN— 
APPELLANT 
versus 
Mes. F, A.SAVI AND OTHBR8— 
RESPONDENTS, 

Civil Procedure Code (Act V of 1908), 8.96 (8), 
Q. XXIII, r. 8, O. XLIII, v. 1 mm) dppeal from 
order directing compromise to be recorded—-Appeal 
after passing of decree in accordance with order, 
competency ef. 
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The right of appeal against an order directing 
& compromise to berecorded passed under O. XXIII, 
r. 3, Oivil Procedure Code, is not lost by reasen of 
the decree having been passed in accordance with 
the order. lp. 191, col. 1.] 

Bengal Coal Co., Ltd. v. Apcar Collieries, Ltd. (1), 
dissented from. 

Satyanarayanamurthi v, Jayanti Butcheyya (8), 
Megh Raj v. Tulsi Ram (9) and Paban Sardar v. 
Bhupendra Nath Nag (10), relied on. 

Messrs. L, P, E. Pugh, L. K. Jha and A. 
C. Roy, for the Appellant. 

Messrs. S. C. Bese and Jyotirmoy Ghosh, 
for the Respondents, 

JUDGMENT. . 

Jwala Prasad, d.—This miscel- 
laneous appeal has come up on account of 
the report of the Stamp Reporter. Accord- 
ing to him the appeal is incompetent against 
the order of the Subordinate Judge direct- 
ing the compromise to be recorded and a 
decree to be passed in accordance therewith 
under O. XXIII, r. 3, inasmuch as the decree 
was already drawn up. The case of Bengal 
Coal Co., Lid. v. Apcar Collieries, Ltd (1) 
has been cited by the Stamp Reporter in 
support of his view. The decision in that 
case is based upon the authorities of the 
Calcutta High Court cited therein: Nani- 
bala Dasi v. Ichhamoyee Dasi (2) and 
Madhu Sudan Sen v. Kamini Kanta Sen (3), 
Mackenzie v. Narsingh Sahat (4) and Ram 
Nath Singh v. Basanta Narain Singh (5). 
Most of these cases, if not all, relate to pre- 
liminary and final decrees referred to in s. 97 
ofthe Code of Civil Procedure. “That section 
says "where any party aggrieved by a pre- 
liminary decree passed after the commence- 
ment of this Code does not appeal from 
such decree, he shall be precluded from dis- 
puting its correctness in any appeal which 
may be preferred from the final decres.” 

The learned Judges of the Oaloutta High 
Court have drawn an analogy between a 
preliminary and a final decree such as are 
referred to in s. 97 and an order directing 
& compromise to be recorded passed under 
O. XXIII, r. 3, and the decree passed in 
terms of thecompromise; and they record 
their view in the following words: “that 
the appeal was incompetent in that a decree 
having been passed before the appeal was 
filed an appeal lay from the decree and not 
from the order which was superseded by the 
decree.” 


(1) 87 Ind. Oas. 2489 29 U. W. N. 928; A. IR. 1926 
“412, 

@) 84 Ind, Oas, 674; 40 O. L. J. 291; A.I R. 1995 

m 32 0. 1023; 9 O. W. N. 895. 


(4) 1 Ind. Off. 413; 36 O. 762; 10 O. L. J. 113. 
200 18 Ind, Oas, 630; 17 O. W., N, 868; 18 O, L, J. 
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The ratio decidendi, according to the 
learned Judges, is thatif the order passed 
under O, XXIII, r. 3 is set aside in appeal, 
the decree not appealed against may 
remain which would bean anomaly. The 
net conclusion arrived at is that though an 
order passed under O XXIII, r. 3 is express- 
ly appealable under O. XLIII, r. 1 (m), it 
becomes unappealable the moment a 
decree is formally recorded in pursuance of 
the order passed under O. XXIII, r. 3, 
Undisputedly an express right of appeal 
haa been conferred against an order direct- 
ing a compromise to be recorded passed 
under O, XXIIIr.3. Order ALIH, r. 1 (m) 
says: "An appeal shall lio from an order 
underr. 3 of O. XXIII, recording or refusing 
io record an agreement, compromise or 


satisfaction.” 
Rule 3 of O. XXII] makes it 
imperative upon a Court to forth- 


with pass a decree whenit orders that the 
agreement, compromise or satisfaction shall 
be recorded, The words in that rule perti- 
nent to the question in hand are as follows: 
“the Court shall order such agreement, com- 
promise or satisfaction to be recorded, and 
shall pass a deeree in accordance therewith 
so far as it relates to the suit.” 

The date of the decree is always under 
the Oode the date of judgment or the order 
upon which the decree is founded, and it is 
presumed that no delay chronologically 
should happen between the passing of the 
judgment or the order and the decree 
which followsit. The delay which happens 
in actually signing a decree is due to the 
time taken up in its preparation in office, 
but that is not the real date of the decree. 
The real date of the decree isthe date when 
the judgment is pronounced. In fact, the 
decree in the present caseas evidently the 
decree states that the suit coming on the 
30th dey of July, 1928, for final disposal, 
etc., bears the same date and the case was 
disposed of upon the date upon which the 
order was passed. We have not to take 
into account the ministerial delays caused 
in the preparation of the decree. Ordinari- 
ly, within the terms of the section the order 
and the decree should be simultaneous. If 
that is so, the right of appeal from the order 
that the agreement, compromise or satisfac- 
tion be recorded can be easily frustrated by 
preparing a decree at once, giving no time to 
the aggrieved party to appeal against the 


‘order recording the compromise, and in 


majority of cases the time allowed for an 
appeal from such an order allowed by 
law will always be curtailed, In the pre- 
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sent case the order under the first part of 
1, 3 was passed on the 30th July, 1998. A 
copy of ihe order was forthwith applied for 
by the appellant and was prepared on the 
4th of August; it was handed over to the 
appellant on the 6th of August, 
the 6th of August being Sunday. The 
decree was actually prepared and sign- 
ed by the Subordinate Judge on the 9th of 
August, 1928. A copy of this also was ap- 
plied for and obtained on the 18th of 
August. The decree concludes in the fol- 
lowing words: "given under my hand and 
seal of the Court this 20th day of July, 1928. 
Signed H. Charan, First Subordinate Judge, 
9th August, 1928," 

As have observed above, the 
date of the order is the date of the decree, 
and the delay of a few days is due to the 
preparation of thedecree by the office, If 
we take the 30th of July, as the date of the 
decree, then there was no time for the appel- 
lant tofile his appeal. If 9th August be deem- 
ed to be the date of the decree being passed, 
then the right of appeal is curtailed from 
30 days to 8 or days, Ifit was the inten- 
tion of the Legislature that the right of 
appeal from the order directing & compro- 
mise to be recorded should be lost after the 
deorse is passed, there should have been a 
direction to delay the passing of the decree 
until the time for filing the appeal had elaps- 
ed. This has not been done, On the other 
hand the rule says “the Oourt.................. — 
shall pass a decree in accordance therewith.” 

Therefore, to my mind the right of appeal 
against the order directing a compromise to 
be recorded passed under O. XXIII, r, 3 is 
not lost by reason of the decree having been 
passed in accordance with the order. 
Section 97 is an express provision dealing 
with preliminary and final decrees and 
says that after a final decree is prepared the 
right of appeal against the preliminary 
decree is lost. Such aclear provision has 
not been made in respect of an order 
passed under r. 3 and the decree that follows 
the order. Iam not prepared to draw an 
analogy between an order passed under r. 3 
of O. XXIII anda preliminary anda final 
decree referred to in 8.3 of the Code. There 
was some conflict of views in the Madras 
High Court as reported as Govindaswami 
v. Kaliaperumal (6)and Alamelu Ammal 
v. Rama Iyar (T). These authorities have 


been considered ina later decision of that 
X9 66 Ind. Oas. 837; 16 L, W. 155; (1922) M. W. N. 


(7) 70 Ind. Oas. 425; 31 M. L. T. 182; (1992) M. W, 
N. 495; 48 M, L, J. 290; 16 L, W. 440; À, L R, 1923 


Mad, 446 
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Court in Satyanarayanamurthi v. Jayanti 
Butcheyya (8) which inclines very much to 
the view thatI have taken. The Lahore 
High Oourt in Megh Raj v. Tulsi Ram (9) 
favours the same.view. Sir Lawrence 
Jenkinsin the caseof Paban Sardar v. 
Bhupendra-Nath Nag (10) indirectly supports 
the view. Now, if the Oaloutta High Oourt's 
view as expressed in the decision in the case 
of Bengal Coal Co. Ltd. v. Apcar Collieries 
Ltd. (1) is followed to its logical consequen- 
ces, the result would be that there will beno 
remedy left at all toa party aggrieved by 
an order of the Court directing a compro- 
mise to be recorded in spite of the fact that 
hehas been repudiating the compromise 
from the very beginning, inasmuch as after 
the order ofthe Court directing the com- 
promise to be recorded anda deoree being 
passed thereon,I am afraid the right of 
appeal may be lost altogether by reason of 
s. 86 (3) of the Code which says that 
"no appeal shalllie from a decree passed 
by the Court with the consent of parties”, 

There wasa difference of opinion as to 
whether a decree passed after an adjudica- 
tion under r, 3 of O. XXIII overruling the 
objection of a party to the compromise 
would be considered to be a decree passed 
by consent of parties or that such a decree 
should be restricted only to, when the 
parties in Oourt then and there express 
their consent toa decree being passed. 
For the divergent views on this¥point I 
would refer to Govindaswami v. Kaliaperu- 
mal (6). The Oaleutta High Court also 
has not gone so far, inasmuch as it is of 
the view that the aggrieved party though 
he may not be able to appeal against the 
orderrecording the compromise, may never- 
theless appeal against the decree passed in 
accordance with that order; and in that case 
the appeal preferred against the order 
directing the compromise to be recorded 
was treated as an appeal against the decree 
itself upon payment of proper Oourt-fee, 
In trying to get rid of the anomaly under 
8.97 of the Code of Civil Procedure to my 
mind the Oaleutta High Court's decision, 
with great respect to the learned Judges 
who decided that case, has created another 
anomaly as regards the right of appeal 
against the decree passed by consent’ 
under s. 96, cl. (3) of the Oode., + 

In the present case the appellant has also 


(9) 87 Ind. Oss, 124; 48 M, L. J, 249; A. I R. 1925 
Mad. 606. 

(9)e80 Ind. Cas, 696; 6 Lah. L, J. 187; A. È R, 1924 
Lah. 466. 

(10) 33 Ind, Cas. 769; 43 O, 85, 
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filed a pauper appeal against the final 
decree. 

The order that I would propose to make 
in the present case is that the miscellaneous 
appeal with which we are dealing at present 


be admitted. 
A. Appeal udmitied. 


PATNA HIGH COURT. 
APPEAL FROM APPELLATE DEOREB No, 1272 
oF 1926. 

June 7, 1929, 
Present:—Mr. Justice James and Mr. 
Justice Wort. 

Shaikh SHAKRULLAH AND OTHERS 

—PLAINTIFF8S—ÀPPRLLANT8— 


versus 
BUDHRAJ MISSIR—DsrenDant— 
RESPONDENT. 

Landlord and tenant—Trees—Right to cut and 
appropriate timber—Onus upon tenant to plead 
custom or incidence of tenancy—Hecord of Rights— 
Entry that tenant is ‘entitled to entire right in the 
trees'—Burden of proof. : . . 

The general law is that the zemindar is entitled 
to the timber although the tenant may have the 
right to cut it and that being so, it would be in- 
cumbent upon the tenant whoclaims aright to cut 
and appropriate trees to show that either by 
custom in the village or by agreement he is entitled 
to appropriate the timber. [p. 192, col. 2.] 

afar Chandra Pal Chowdhuri v. Ram Lal Pal (1), 


referred to, 
When once it is established that the tenant has 


‘the entire right in the trees’, the onus of prov- 
ing that the tenant is not entitled to appro- 
riate the trees shifts on to the shoulders of the 
landlord and itis forhim to rebut it, [p. 193, col. 


1, 
LEA Pragash Narain Singh v. Sheosaran Telt (2), 
distinguished. 

Appeal from a decision of the Subordi- 
nate Judge, Saran, dated the 14th May, 
1926, confirming that of the Munsif, Siwan, 
dated the 31st h, 1925. 

Messrs. A. C, Ray and S. N. Bose, for the 
Appellants, 

Messrs. A. P. Upadhaya and Rajeshwari 
Prasad, for the Respondent, 


JUDGMEN T.— 

Wort, J.—This appeal by the plaintiff 
arises out of an action in which he claimed 
damages and aninjunction against the de- 
fendant for *cutting and appropriating 
timber on the plaintiff's holding. 

Both the Courts dismissed the plaintiff's 
guit and the controversy in the case arises 
very largely out of the entry in thé Oadas- 
tral Survey khatiam and Revisional Survey 


khatian, 
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It is unfortunate that the issues in the 
Court below were somewhat confused and 
mishandled and the plaintiff undoubtedly 
is not without blamein regard to that 
matter. He appears to have called witness- 
es to prove that there was an alleged 
custom by which the landlords were entitl- 
ed to the timber of the trees on the holding 
of tenants. 

Now undoubtedly the position in law 
is a comparatively simple one. The gener- 
al law undoubtedly, as established by a 
series of cases, is that the zemindar is en- 
titled to the timber although the tenant 
may have the right to cut it. One such 
case is to be found in Nafar Chandra Pal 
Chowdhuriv. Ram Lal Pal (1). That being 
the general law, it would have been in- 
cumbent upon the defendant to show either 
by customin the village that he was en- 
titled to appropriate the timber, or that 
one of the incidence of his particular tenan- 
cy was that by agreement he was entitled 
to appropriate the timber. 

As I have already said the issues in the 
case were confused, and in the result the 
learned Subordinate Judge came to the 
conclusion thatthe plaintiff has failed to 
rebut the entry inthe Survey Record of 
Rights. The entry being translated is to 
the effect that the tenants had the entire 
right in the trees, that is in the Revisional 
Survey khatian; and the learned Subordi- 
nate Judge states that the entry in the 
Qadastral Survey is not inconsistent with 
the entry in the Ravisional Survey. 

It is clear that the defendant in his 
written statement has thought it unneces- 
sary to set out any case other than that 
these trees the subject-matterof the action 
were planted by him or his ancestors and 
that he had been in the habit of cutting 
the timber and appropriating it. In no 
plate in his written statement does he 
either set outor allege a custom contrary 
to the general law or set out his right to 
appropriate the timber as an incidence of 
his tenancy. . 


The question really amounta to whether 
the defendant should be bound by his 
pleadings inthe action. If he had relied 
upon custom, undoubtedly the entry in the 
Record of Rights would have been insuffi- 
cient to establish that custom. The state- 
mentto which I have already referred is 
that the tenant had the entire right in the 
trees. To repeat myself that would have 
been insufficient to prove a custom either 


(1) 220. 742, 
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in the village or -locality, and indeed it 
makes no reference to any custom whatso- 
ever. But itseems to me that the entry is 
sufficiently explicit in the sense that it does 
state that this particular tenant has the 
entire right inthe trees, and it would be 
& somewhat technical decision if we came 
to the conclusion that although the entry 
was clear and specific so far as it went, we 
should decide against the defendant merely 
because of the fact that he had not estab- 
lished by this entry of the existence ofa 
custom, whereas in fact he might also be 
entitled to succeed if he established the 
fact that his right to this timber was one 
of the incidences of his tenancy. lt is to 
be noted in this connection that the learned 
Subordinate Judge states that when this 
entry was made, it was made in the pre- 
sence ofthe parties and no objection was 
made thereto by the landlord. It seems 
to me in all the circumstances of the case, 
therefore, that we ought to hold that this 
was sufficient evidence of a particular in- 
cidence of this particular tenancy, and, 
therefore, so far as, at any rate, the defend- 
ant-tenant was entitled to appropriate the 
timber as well as tocut it. There seems 
to me to be no argument as to the meaning 
of these words—the entire right in the 
trees. If that is the correct translation, 
and Iam informed that it is, then there 
seems to be no doubt that the defendant- 
tenant was entitled to appropriate the 
timber. 

Now one case has been relied upon by 
the learned Advocate for the respondent— 
the case of Bishun Pragash Narain Singh v. 
Sheosaran Teli (2). There Sir Dawson 
Miller, sitting with Mr. Justice Bucknill, 
decided that where there was an entry in 
the Record of Rights to the effect that 
the trees belonged to the tenant, it was 
not a sufficient rebuttal of the presuafption 
which arose from that entry that the 
ordinary law gives the right to the land- 


' lord. That was not sufficient to rebut that 


entry. However, the cass doesnot give 
much assistance to us in this appeal for the 
reason that nowhere in the report of that 
ease do we find what the entry was, whe- 
ther it wasan entry as to the incidencs of 
the particular tenancy or whether it was an 
entry relating toa particularcustom. How- 
ever, in my judgment, whether in this case 
which is before us the entry relates to & 
custom or the incidence of a tenancy, un- 
doubtedly when once itis established that 


(2) 69 Ind, Cas. 806; 1 Pat, 308, A.I R. 1922 Pat. 
497; 3 P, L. T. 818, A 
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the onus does shift on to the, shoulders of 
the plaintiff, it is for him torebutit. In 
my judgment, as I have already said, this 
entry sufficiently indicates the nature of 
the particular incidénce. of the tenancy, 
that is to say, the right of the tenant to 
the timber in these trees, and, therefore, 
this case, in my opinion, must be decided 
accordingly. 

There was one other question which does 
not arise having regard to my deeision and 
that is whether the plaintiff being the 
usufructuary mortgagee was entitled to 
maintain this action. In any event, whe- 
ther he had the right to this timber asa 
usufructuary mortgagee, it is not a ques- 
tion as between the defendant and the 
plaintiff, the usufructuary mortgagee, If 
any one has a cause for complaint or can 
raise this question, it would be the mort- 
gagor. However, as | have already said, this 
point does not comeup for determination 
having regard to my decision, and it is 
sufficient, therefore, to say that the appeal 
fails and must be dismissed with costs. 

James, J.—I agree. 


B. K. P. Appeal dismisesd. 


PATNA HIGH COURT, | 
Paivy Counorn Apenat No. 11 or 1929, 
June 5, 1929. 
Present:—Justice Sir Jwala Prasad, Kr., 
and Mr. Justice Rowland. 
Thakur JAMNA PRASAD SINGH 
AND O1HERS—PDPETITIONE xa 


teraua 
JAGARNATH PRASAD BHAGAT 
AND OTHBRS—OPPOSITR PARTY. 
, Civil Procedure Code (Act V of 1908), s. 110— 
Leave to appeal —Final modifying original 
decree on question of interest—Appeal as regards 
principal dismissed—Decree, whether of affirmance or 
reversal—Tesis—Construction of s. 110, 

Where the trial Court decreed a mortgage-suit 
for the entire amount claimed with costs, but dis- 
allowed interest after the institution of the suit, 
and the defendants filed an appeal to the High 
Oourt, and the plaintiffs also filed & cross-appeal as 
to interest pendente lite and the High Court dis- 
missed the defendants’ appeal and decreed the 
plaintiffs’ ae aed ha directing that the decree of 
the Oourt below modified te tlfe extent that 
interest at the bond rate shall run on the principal 
upto the expiry of the period of grace and tha 
defendants applied for leave to appeal to His 
Majesty in. Council : 

- Held, that the decree of the Subordinate Judge wag 
not affirmed but was modified and the deoree of 
the High Oourt sought to be appealed from wag 
consequently a decree not of affirmance but of 
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reversal of the decision of the Subordinate Judge 
ona substantial question of interest involved in the 
litigation. [p. 196, col. 2.] 

Leave to appeal cannot be withheld, unless it can 
be shown that the decree or the final order 
appealed from affirms the decision of the Court 
immediately below passing such decree or order. 
A decree which substantially alters the decree of 
the Court below cannot be said to be a decree 
affirming that decision. [p. 196, col. 2; p. 197, col. ].] 

In construing & deeree as to whether itis one of 
affirmance or of reversal or variation, one should 
look to the substance of the decree and see what is 
the subjek matio of the appeal to His Majesty in 
Oouncil [p. 197, col. 1.] 

Narendra Lal Das v. Gopendra Lal Das (6) and 
Ali Zamin v. Mohammad Akbar Ali Khan (8), relied 


upon, 


Mr, R. L. Dutt, for the Petitioners. 
Messrs. K. P. Jayaswal and Jagarnat^ 
Prasad, for the Opposite Party. 


JUDGMENT.—This is an application 
for leave to appeal to His Majesty in 
Council by the defendants 2nd party. 
They are sons of Thakur Baijnath Singh 
whe was defendant lst party in the suit. 


The plaintiffs obtained a mortgage decree 
on the 30th June, 1925, against Thakur 
Baijnath Singh defendant 1st party and 
his sons the applicants before us as de- 
fendants 2nd party, and all of them pre- 
ferred an appeal to this Court (First 
Appeal No. 2 of 1926), Thakur Baij- 
nath Singh died during the pendency 
of the appeal, and the applicants his 
sons being already on the record were 
substituted in his place. They being 
aggrieved by the decision of this Oourt 
now ask for leave to appeal to His Majesty 
in Council. 

The plaintiffs brought a suit to enforce 
& mortgage, dated the 17th of April, 1914, 
executed by the defendant, Thakur Baij- 
nath Singh, for a consideration of Rs. 19,890 
due on three previous bonds, namely, (1) 
a bond of 7th of December, 1898, for 
Rs, 6,000 with interest at 7$ per cent. 
compoundable annually; (2) a simple 
mortgage bond, dated the 27th of February, 
1910, for Rs. 509 with interest at the rate 
of 24 per cent. compoundable annually ; 
and (3) & bond, dated the 17th of May, 
1910, for Rs. 1,900 with interest at 21 per 
cent. compoundable annually. The first of 
these bonds- wag executed by Poshan Singh, 
father of Baijnath Singh and grandfather 
of the other defendants. The second and 
the third bonds were executed by Thakur 
Baijnath Singh, The interest stipulated 
for inthe bond in suit was at the rate di 
9 annas per cent. per mensem of Rs, 6-12-0 
t 


JAMNA #RASAD SINGH V, JAGABNATH PRABAD, 


117 T, O. 1929 


per cent. per annum with annual rests, 
The plaintifis claimed: 


Rupees 19,890-0-0 on account of 
principal, 
Do. 11,797-8-0 on account of 


interest up to 
22nd August, 
1922, 


Total 31,687 8-0 





They also claimed future interest at the 
rate mentioned in the bond in suit till 
the date of realisation. 

The defendant let party Thakur Baijnath 
Singh admitted his having executed the 
bond, but the other defendants denied 
knowledge of execution and passing of 
consideration, or that they were in any 
way benefited by the bond in suitor the 
previous bonds, Allof them denied that 
there was any legal necessity to borrow 
money at such a high rate of interest and 
compound interest as mentioned in the 
aforesaid bonds and that the stipulstion in 
respect thereof was penal and unconscion- 
able and contrary to the intention of the 
perce and pleaded certain payments not 

aving been credited. They also stated 
that the mortgaged property was an ancient 
Kharagpur ghatwalt tenure and was in- 
alienable and the ghatual for the time 
being had no right to mortgage, alienate 
or in any way to incumber the tenure. 
Oonsequently the mortgage in question is 
illegal, invalid and no mortgage decree 
could be passed affecting it, 

The Subordinate Judge overruled these 
contentions and decided the issues arisin 
out of them against the defendants an 
gave the plaintiffs a decree for the amount 
claimed with costs, but disallowed interest 
after the institution of the suit. 

The defendants preferred an appeal to 


rj 


this Court, attacking the decree of the, 


Subordinate Judge, particularly on three 
points, namely, (1) that the mortgaged 
property was not a mukarrari tenure as 
held by the Subordinate Judge, but was 
Kharagpur ghatwali and was inalienable 
and that the ghatwal had no right to 
mortgage or alienate it in any way, 
(2) that the three payments alleged by 
them should have been credited and 
(3) that the rate of interest and com- 
pound interest was high, penal, uncon- 
scionable and without legal necessity and 
it should have been disallowed, 
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The plaintiffs preferred a cross-appeal 
as to the interest pendente lite amounting 
to Rs. 6,500, which was disallowed by the 
Oourt below and claimed that the interest 
at the bond rate till the period of grace 
and thereafter at the Court rate of 6 per 
cent. per annum till realisation ought to 
be allowed and prayed that the decree of 
the Oourt below be modified accordingly. 

This Oourt by its decree, dated the 20th 
December, 1928, dismissed the defendants’ 
appeal, and decreed the plaintiffs’ cross- 
appeal directing that the decree of the 
Oourt below be modified to the extent that 
interest at the bond rate shall run on the 
principal up to the expiry of the period 
of grace. Against this decree the defend- 
ants want to appeal to His Majesty in 
Council. 

The value of the subject matter of the 
guit in the Court of first instance ae well 
as thatof the subject-matter in dispute on 
appeal to His Majesty in Council is un- 
doubtedly above Rs 10,000. The amount 
of interest itself, which was the subject- 
matter of dispute between the parties both 
in the trial Oourt and in the High Oourt 
and that which is involved in the proposed 
appeal to His Majesty in Council, is over 
Rs. 10,000. The defendants will be entitled 
to obtain the leave to appeal asked for 
as a matter of right whether any substan- 
tial question of law is involved or not, 
provided that this Court did mot affirm 
the decree of the first Court but varied 
it. 

Now, the Subordinate Judge while pas- 
sing & decree in favour of the plaintiffa 
for the principal sum with interest and 
compound interest as claimed disallowed 
them interest for a certain period. The 
defendants being aggrieved by the entire 
decree appealed to this Oourt. Both parties 
were, however, aggrieved by the ditection 
of the Subordinate Judge as to interest 
and both of them took objections to the 


' directions regarding interest which affected 


them respectively and this Court disposed 
of the objections of both the parties in a 
single decree prepared by it, modifying 
the decree of the Subordinate Judge in 
favour of the plaintiffs and to the prejudice 
of the defendants. Thus, the decree of 
the Subordinate Judge asto interest was 
not affirmed but was modified and the 
decree of thia Court sought to be appealéd 
from is consequently a decree not of 
affirmance but of reversal of the decision 
of the Subordinate Judge on a substantial 
question of interest involved in the liti- 
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gation. The decree of this Oourt may 
usefully be quoted here: 

"It is ordered and decreed that this e 
appeal be and the same is hereby dismissed 
with costs and the cross-appeal be allowed, 
the decree of the Court below be modified 
to this extent that interest at the bond rate. 
shall run on the principal up to the expiry 
of the period of grace." 

Mr. Jayaswalon behalf of the respond- 
ents contends that inasmuch as the defend- 
ants’ appeal was dismissed and the decrea 
of the Court below was affirmed so far as 
their appeal was concerned, the decree 
passed by this Court was a decree of 
affirmance and that the variation in the 
rate of interest made by this Court in 
the cross-appeal preferred by the plaintiffs 
would not change the character of the 
decree of this Oourt from that of afürm- 
ance to that of reversal or modification 
of the decision of the Court below. Mr. 
Dutta appearing on behalf of the ap- 
plicants for leave to appeal to His 
Majesty in Council disputes this conten- 
tien and urges that the decree of this 
Oourt has substantially varied the deci- 
sion ofthe Court below and has saddled 
his clients with a much larger amount of 
interest than what was allowed by the 
Oourt below andthat the decree of this 
Oourt asa whole must be deemed to be 
a decree of reversal of the decision of 
the Oourt below. At any rate, he con- 
tends that the partial variation of tha 
decree of the Court below in such a 
substantial matter asthe rate of interest 
goes to show that the decision of the Sub- 
ordinate Judge was not affirmed in terms 
of s. 110 of the Civil Procedure Code. 


_ Both parties cited a number of authors 
zee in support of their respective contens 
ions:— 

Raja Sree Nath Roy Bahadur v. Secretary 
of State for India (1), Bhagat Singh v, Jat 
Lam (2), Kamal Nath v. Bithal Das (3), 
Bhagwan Singh v. Bhawani Das B T" 
Das (4), Chaitanya Charan Set v. Moham- 
mad Yusaf (5), Narendra . Lal Das v. 
Gopendra Lal Das (6), Mahadeo Lal Marwari 


(1) 8 O. W. N. 294, 


(2) 26 Ind. Oas. 402; 19 P, W.R, 1915: 
1915; 22 P. R. 1915. "Ij 05 P, L,R. 


e 
(3) 64 Ind. Cas 916; 44 A. 200; 90 A. L. J. 9: 
1922 All. 89. 0 A. L.J. 9; ALR 


(4) 59 Ind. Oas. 794, 43 A. 223; 18 A. L. J. 1119: 
P. L.R. (A )411 L. J. 1119; 2 U, 


(5) 66 Ind. Cas, 407; 340. L.J, 
06, J. 299» A. IR. 1033 


8) 103 Ind. Oas. 65; 310, W, N, 572: 
426, A. T, R, 1927 Cal. 543, mare ei 


e Tabarak Ali Khan v. Dalip 
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v. Dalip Narayan Singh (T), Alt Zamin v. 
Mohammad Akbar Alt Khan (8), Mohammad 
arain Singh 
(9) and Annapurnabai v. Ruprai (10). 

None of these cases is exactly on all 
fours with the present case. A distinc- 
tion, however, seems to be traceable bet- 
ween the cases wherethe modification by 
the decree of the High Court has been to 
the advantage or benefit of the applicant 


-for leave to appeal to His Majesty and 


where the modification has been to his 
prejudice, 
The casein Bhagwan Singh v. Bhawani 


Das-Bhagwan Das (4) to some extent ap- 


proaches the present case, where the 
modification affected the amount ofin- 
terest only and leave to appeal was 


i: In the case of Annapurnabai v. 
uprai (10) the plaintiff sought to recover 
possession of the property in dispute from 
the defendants Nos. 1 and 2 upon the 
ground that he was adopted by the senior 
widow of one Shankar Rao Patel and 
that the defendant No. 2 was not the 


‘adopted son. Defendant No.1 was the 


mother of defendant No. 2. The defend- 
ants resisted the plaintifi's claim and 
denied the adoption set up by him. The 
Additional District Judge who tried the 
ease held that the plaintiff's adoption was 
proved and gave him a decree for pos- 
session, but he directed that the plaintiff 
was bound to provide maintenance for 
defendant No.1 at the rate of Rs. 800 
perannum making it a charge upon 
the estate. The Judicial Commissioner of 
Central Provinces modified the decree by 
increasing the maintenance from Rs. 800 to 
Rs. 1,200 per annum. In all other respects 
the deeree of the Additional District Judge 
was affirmed, The defendants applied for 
leave to appeal to the Privy Oouncil, but 
the application was dismissed upon the 
ground that the decree of the first Court 
had been affirmed, except in respectof “a 


` small change" in favour of one of the 


appellantsand that no question of law was 
involved. On an application for special 
leave their Lordships of the Judicial Com- 
mittee allowed the leave. Lord Dunedin 
in making the order observed that “In the 
opinion of their Lordships the contention 

(7) 108 Ind. Cas. 243; 9 P. L. T. 393; I. L. T. 40 Pat. 


16; A. I. R. 1928 Pat. 190. 
(8) 116 Ind. Cas. 541; 9 P. L.T. 731; A. I. R. 1928 


Pat. 609. 
i (9) rau IndeOas, 703; A. I. R. 1927 Fat, 379; 9 P.L, 
3l 


ao "86 Ind. Cas. 504; 51 0, 969; A, T. R.1925 P. O. 
60; 51 L A. 319 (P. O5, 
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of the petitioners’ Counsel as to the effect of 
s. 110 of the Code is correct. They had, 
therefore, a right of appeal." The contention 
of Sir George Lowndes, Oounselfor the 
appellants, was that the Appellate Oourt 
did not affirm the decree of the first Court 
but varied it and consequently it was not 
material under s. 110 whether any sub- 
stantial question of law was involved. Of 
course in thatcase special leave to appeal 
was limited to the question of maintenance 
only, because Sir George Lowndes said that 
having regard to the concurrent findings 
the petitioners desired to appealonly with 
regard to the amount of maintenance. 

It is contended by Mr, Jayaswal that as 
the appeal in that case was limited to the 
question of maintenance only upon which 
point the learned Judicial Commissioner 
had varied the amount decreed by the Addi- 
tional District Judge, the petitioners in this 
case should likewise be limited in their 
appeal to the question of interest only upon 
which point alone there has been variance 
between the decree of this Court and that 
of the Court below, but that the petitioners 
have no right to obtain leave to appeal on 
other points involved in the case, as on 
those points the decree of this Court has 
affirmed the decision of the Court below. It 
seems to us that the leave in that case was 
limited not because in other respects the 
decree of the High Court had affirmed the 
decree of the Subordinate Judge, but 
because Sir George Lowndes did not want 
to appeal on other points by reason of the 
concurrent findings of the Courts on those 
points. Therefore, I do not think that 
if leave has to be given it can be limited 
by us to the question of interest only, All 
that we have to see is whether in the cir- 
camstances of this.case the decree of this 
Court is a decree of affirmance of the 
decision of the Oourt below, and it eomes 
well within the principle laid down by 
Lord Dunedin when the decree of this 
Oourt expressly states "that the decree of 
the Court below be modified to this extent 
that interest at thebond ratesballrun on 
the principal up to the expiry of the period 


"of grace." 


Now, a plain reading of the provision in 
8.110 of the Civil Procedure Code shows 
that the leave to appeal cannot be withheld 
unless it can beshown that the decree or 
the final order appealed from affirms 
the decision of the Court immediately 
below passing such decree or order. The 
provisionin the  seetion distinctly says: 
"where ihe decree, or final order appeal- 
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ed from affirms the decision of the 
Oourt immediately below, eto," A decree 
which substantially alters the decree of 
the Oourt below cannot be said to be a 
decree affirming that decision. In cases 
where the variation is of an unsubstantial 
nature or of an incidental character as in 
the case of costs, the Courts in India have 
held that the decree passed is a decree 
of affirmance. Limitations have been plac- 
ed upon the principle that in construing 
a decree as to whether it is one of affirm- 
ance or of reversal or variation one should 
look to the substance of the decree and 
see what is the subject-matter of the 
appeal to His Majesty in Council. Sir 
George Rankin, O.J. in the case of Narendra 
Lal Das v. Gopendra Lal Das (6) while 
affirming that principle and stating 
that it has been acted upon and should 
be acted upon says: “I have, I confess, some 
doubt as to whether in the end even that 
principle would ba found to be in accord- 
ancs with the construetion to be put upon 
B. 110 but this Court and other High 
Courts have for many years acted upon 
that principle.” Thelearned Ohief Justice, 
therefore, felt that the limitation placed 
upon the construction of the section is 
not in consonance with tbe language 
used in the Statute. Mr, Justice Das in 
the case of Ali Zamin v. Mohammad 
Akbar Ali Khan (8) says: “Sir Sultan 
Ahmad appearing on behalf of the opposite 
party contends that the variation is entirely 
in favour of the appellant and that such 
variation as there is in the decree of this 
Court will not give him the right to appeal 
to His Majesty in Council, since the peti- 
tioner is really appealing from that portion 
of the decree of this Court which affirms 
the decree of the Court of first instance. 
I confess that on the words of the Statute 
the argument is wholly inadmissibfe. All 
that we have to see under s. 110 of the 
Oode is whether ‘the decree or final order 
appealed from affirms the decision of the 
Court immediately below.’ If it does, then 
the applicant is not entitled to succeed 
unless he satisfies the Court that the appeal 
involves some substantial question of law; 
but in this case one has only to read the 
two decrees, the one passed by the learned 
Subordinate Judga and the one passed by 
the High Oourt to be satisfied that neither 
in point of form nor in substance can it 
be said that the deeree appealed from 


affirms the decision of ths learned Subordi- e 


nate Judge.” 
As stated in the pagsaga quoted above, 
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the decree of this Oourt varied the deci- 
sion of the Court below in favour of the 
applicants for leave to appeal and that 
only with respect to avery small property 
and it-was held that neither in point of 
form nor in substance the decree appeal- 
ed from would be said to have affirmed 
the decision of the Court below. This is 
how Mr, Justice Das interpreted the deci- 
Bion of their Lordships of the Judicial 
Committee in Annapurnabai v. Ruprai (10) 
for hesays: ‘The decision of the Judicial 
Committee in Annapurnabai v. Ruprat (10) 
in my judgment concludes the matter”. 

The present is a stronger case than that 
dealt with by Mr. Justice Das, for here 
the decree of this Court has varied the 
decision of the Court below substantially 
to the prejudice of the applicants who seek 
to obtain leave to appeal to His Majesty. 

Therefore, in consonance with the proe- 
nouncement of their Lordships of the 
Judicial Committee and in accordance with 
the language used in 8. 110 of the Civil Pro- 
cedure Code, we hold that the applicants 
are entitled to the certificate prayed for, 
irrespective of whether any substantial 
question of law is involved or not. In 
this view it becomes unnecessary to con- 
sider whether the appeal raises any subs- 
tantial question of law or not. 

It seems to us, however, that the ques- 
tion as to whether the mortgaged pro- 
perty is ghatwali and inalienable is at 
least a point of law, asit depends upon 
the construction of the documents on the 
record. 

The application ia allowed with costs: 
hearing fee three gold mohurs. Let a 
certificate issue that this case complies 
with the provisions of 8 110 of the Code of 


Civil Procedure. 
B. K. P, Application allowed. 


—— 


PATNA HIGH COURT. 
O1vin Revision No. 129 or 1929. 
June 14, 1929. 
Present :—Mr. Justice Wort and 
Mr. Justice Rowland. 
Srimati SONABATI KUMARI—DEFRNDANT 
Ist PaxiY —PRETUITIONBR 


versus 
Raja KIRTYANAND SINGH BAHADUR 
AND OTHERS PLAINTIFE3 AND SHORETARY 
or STATE rog INDIA In OOD NOIL— 
Darenpant let Party—Opposita PARTY, 
Sonthal Perganas Settlement Regulation (III of 
1872), ss. 5, 9—Suit in respect of partly settled 
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Pargana—Commencement of settlement operations as 
to remaining portions of Pargana after institution 
of suit—Application for amendment of plaint to 
exclude portions under settlement—Jurisdiction of 
Court to allow amendment—Jurisdiction of Court to 
decide whether it has qurisdiction—S. 5, scope of. 

A suit was instituted for a declaration that the 
entry in the Record of Rights was incorrect in 
respect of the portion of an indivisible Pargana 
regarding which the Record of Rights had been 
completed and had been Gazetted as completed. 
There was a further prayer for a declaration that 
the defendant held the entire Pargana as a tenure 
holder under the plaintiff. Notifications were issued 
after the institution of the suit bringing the re- 
maining portions of the Pargana under settlement 
operations. The plaintiff, thereupon, applied for 
amendment of the plaint so as to exclude from the 
suit those portions of the Pargana which were the 
subject-matter of the current settlement. The 
amendment was allowed and it was contended before 
the High Court that the order of amendment was 
beyond jurisdiction and void in view of the pro- 
visions of 8.5 of the Sonthal Parganas Settlement 
Regulation of 1872 : 

Held, that the Oourt had jurisdiction to allow 
the application for amendment, notwithstanding the 
"fect at the estate was described asan indivisible 
one in the Record of Rights. [p. 202, col. 2 

Maha Prasad Singh v. Ramani Mohan Singh (1), 

lained. 

ahdeo Narain Deo v. Kusum Kumari (2), Sahdeo 
Narain Deo v. Kusum Kumari (3) and Baijulal 
Marwari v. Thakur Prasad Marwari (4), referred to. 

Ramsaran Roy v. Ramprasanna Mukerjee (5), 
relied on. 

Per Rowland, J.—Wherea Court has had juris- 
diction over a case its jurisdiction cannot be so 
completely divested as to make it incompetent to 
decide whether it can proceed or not. [p. 202, col. 1.] 

Section 5 of the nthal Parganas Settlement 
Regulation, 1872 bars only the ‘hearing of the suit’, 
It does not take away the jurisdiction of the Court 
"m "n interlocutory orders ofa preliminary nature. 

ta, 

Revision application from an order of the 
Additional Subordinate Judge, Bhagalpur, 
dated the 4th March 1929. 

Messrs. L. N, Singh, L K. Jha and N. C, 
Roy, for the Petitioner. 

Bir Sultan Ahmad, Messrs. D. L, Nandkeol- 
yar and K. N. Moitra, for the Opposite 


Party. 
JUDGMENT. 

Wort, J.—On the 4th March, 1929, the 
learned Additional Subordinate Judge of 
Bhagalpur, made an order on a petition 
of the plaintiff allowing the plaintiff to 
amend his plaint according to the amend- 
ments set out in his petition. From that 
order the defendant applies to this Court 
to exercise ‘its erevisional powers and asks 
the Oourt to declare that the Subordinate 
Judge had no jurisdiction to make the 
order which he did. The basis of that 
contention is that the Subordinate Judge 
had no jurisdiction with regard to the 
action, and consequently no jurisdiction to 
make any order therein. 
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The plaint in the suit was filed origin- 
ally in the Court of the Officer of the 
Sonthal Parganas, who is described in ene 
part of the record as the Subordinate 
Judge of Dumka. But by an order of this 
Court dated the 20th June, 1927, it was 
ordered that the suit should be transferred 
to the Court of the Subordinate Judge of 
Bhagalpur. 

The history of the case is as follows :— 
I should say in the first place tbat the 
litigation related to an estate which is 
known as the Hundwai Estate and which 
is claimed by the plaintiff in his plaint to 
be a dependency of Mahalat Kharakpur. 
It consists of some 13talukas, and on the 
27th September 1922, the Government 
issued a Notification under para. 5 of 
Regulation [iI of 1872, bringing certain 
portions of the Pargana under settlement, 
These portions related to three complete 
talukas and portions of seven others, On 
the 27th May, 1925, by a Notification which 
was published in the Gazette, the Govern- 
ment declared the settlement which was 
commenced by the Notification of the 27th 
September 1922, completed. There was 
an entry in the Record of Rights as a re- 
sult of that settlement to the effect that 
the talukas were Government Ghatwali 
inalienable, hereditary and indivisible and 
there was a note added thereto that the 
Government Revenue for the estate is to 
be paid through the proprietors of the 
Kharakpur estate. As a result of that 
entry, the plaintiffs commenced a suit in 
the Oourt of the  Subordinaste Judge 
of Dumka purporting to be a suit under 
para. 28 (a) of Regulation III of 1872. 
That was on the 30th October, 1925. On 
the 27th August 1927, there was a Notifi- 
cation under para 5 of Regulation III of 
1872,*bringing under settlement operation 
a part of the remaining portion of the 
talukas which had not been the subject- 
matter of the settlement which was com- 
pleted on the 27th May, 1925, and on the 
15th August 1928, there was a further 
Notification, the result of which was to 
bring the whole of the remaining portions 
ofthe talukas under settlement operations, 
The position of affairs, therefore, at that 
date, thatis the 15th August, 1928, was 
that as regards the three talukas and por- 
tions of seven others, the settlement oper- 
ations had been commenced and com- 
pleted. As regards the remainder, that is, 
the three completed talukas and portions 
of seven others, & Notification as regards 
settlement had been made under cl, (5) 
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of Regulation ILI of 1872. As a result of 
these two Notifications, dated the 27th 
August,1927, and the 15th August, 1928, 
the plaintiff filed a petition before the 
Subordinate Judge of Bhagalpur, praying 
for an amendment which was to the effect 
that these talukas or portions thereof 
which were the subject-matter of what I 
may describe as the current settlement 
were to be excluded from the cause of 
action set outin the plaint. It is argued 
by the learned Advocate on behalf of the 
applicant that certain paragraphs of the 
plaint had not been amended particularly 
para, 26, the result of which is thata de- 
claration is sought with regard to the whole 
of the 13 talukas; but,in my judgment, 
quite apart from the fact that there has 
in fact contrary to what the applicant 
alleges been an amendment, it is suff- 
ciently clear from a perusal of the plaint 
that the action now relates to those por- 
tions of the 13 talukas of which settle- 
ment was declared to be completed on the 
27th May, 1925. 

The argument on behalf of the appli- 
cant before us is that by reason of the 
provisions of para. 5 of Regulation III of 
1872, the jurisdiction of the Subordinate 
Judge is excluded. Paragraph 5 reads :— 

“From the date on which, under s. 9, 
the Lieutenant Governor declares, by a 
Notification in the Calcutta Gazztte that a 
settlement shall be made of the whole or 
any patt of the Sonthal Pargannas, until the 
date on which such settlement is declared, 
by a like Notification, to have been com- 
pleted, no suit shall lie in any Civil Court 
established under the Bengal, Agra and 
Assam Oivil Oourts Act, 1887.” 

The second sub-clause of that paragraph 
reads :— 

“Between the dates referred to in? sub- 
-g, (D, all suits of the nature therein des- 
cribed shall be filed before or transferred 
to an officer appointed by the Lieutenant- 
Governor under s. 2of the Sonthal Pargannas 
Act, 1855.” Reference has been made in 
the argument which has been addressed to 
us to Act XXXVII, of 1855, partioularly cl. 
(2) which reads :— 


“The said Districts (those described in 
cl, (D) of the Act) shall be placed under the 
superintendence and jurisdiction of ah 
officer or officers to be appointed in that 
behalf by the Lieutenant-Governor of Ben- 
gal, and such officer or officers shall be 
subject to the directions and control of the 
said Lieutenant-Governor." ° 
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Olause 2 reads :— 

"The administration of Civil and Orimi- 
nal Justice and the collection of the reve- 
nue, not being permanently settled land- 
revenue within the said districts, are 
hereby vested in the officer or officers to be 
so appointed : 

Provided that all civil suits in which 
the matter in dispute shall exceed the 
value of one thousand rupees shall be 
tried and determined according to the 
general laws and Regulations in the same 
manner as if this Act had not been 
passed,” 

Apart from the reference which is made 
in sub-cl.2 of cl.5 of Regulation IIT, of 
1872, in my judgment, this Act, that is to 
say Act XXXVII of 1855, is not strictly 
relevant for the purpose of determining 
the question which comes before us, 
Shortly that question is what is the proper 
construction, to be placed upon cl, 5 of 
Regulation III, of 1872. I have sufficiently 
indicated that the estate which is in dispute 
in this action is divided up in the sense 
that as to a part the settlement has been 
concluded and as to the remainder the 
settlement is in progress. 

The argument on behalf of the appli- 
cant is this, that quite clearly, and as the 
plaintiff himself admits, the Subordinate 
Judge of Bhagalpur, had no jurisdiction 
as regards that ‘portion of the 
estate which is under settlement; at the 
present time his jurisdiction is necessarily 
excluded as regards the remainder of the 
tulukas, that is to say, that portion of the 
estate in which the settlement has been 
completed. I should add that Mr. Sinha's 
argument appears to be that as the estate 
has been described as indivisible in the 
Record of Rights, the plaintiff's cause of 
action must be equally indivisible, that if 
he seeks a declaration as regards any part 
of the estate, he must necessarily ask for 
a declaration as regardsthe whole, that 
is to say, to putit in the words of Mr. 
Sinha, he cannot divide his cause of 
action. It is admitted by Mr. Sinha on 
behalf of the applicant that had those por- 
tions of the estate which now form the 
subject matter of the cause of action in 
accordance with the amegdment in the 
plaint been a separate estate, then un- 
doubtedly the Subordinate Judge of 
Bhagalpur. would have jurisdiction, and 
tp repeat his argument in other words the 
fact that it forms the remainder of the 
whole estate, the plaintiff is precluded 
from bringing his actionin the form in 


- 
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which it now appears in the amended 
. plaint. 

, In this connection the case of Maha 
Prasad Singh v. Ramani Mohan Singh (1), 
is relied upon. The action in that case 
was based on a mortgage and a part of 
the land which was the subject-matter 
of the mortgage-deed was land in the 
Sonthal Pargannas. The suit had been com- 
menced in the Oourt of the Subordinate 
Judge of Bhagalpur as a part of the land 
was within the jurisdiction of that Court. 
Lord Moulton delivering the opinion of 
the Judicial Committee of the Privy Ooun- 
cil discussed the Regulations elaborately, 
and in the result came to the conclusion 
that the suit waa not maintainable. It is 
necessary to notice that there was never 
any suggestion throughout the proceed- 
ings in that case of:any amendment by 
the plaintiff as regards that portion of the 
land which was in the Sonthal Pargannas; 
there was no suggestion to exclude it, and 
in the course of the judgment of Lord 
Moulton it is stated :— 

“it is necessary, therefore, to ascertain 
what was the exact position (so far aa 
settlement is concernéd) of the land in- 
cluded in the mortgage bond atthe date 
of the commencement of the action in 
which the present appeal is brought, 
-namely, June 20th, 1904, The information 
, Supplied to their Lordships by the parties, 
as to the Notification: appearing in the 
Calcutta Gazette show, conclusively that, 
although portions of the lands -mortgaged 
had been settled, and Notification had been 
duly made that such settlement had heen 
completed, at dates prior to the institu- 
tion of the suit, other portions were not 
so settled. It is clear, therefore, that the 
suit came within the provisions of s. 5 


of the Santhal Pargannas Settlement Regu- . 


lation, 1872, relating to the exclusive 
jurisdiction of officers appointed by the 
Lieutenant-Governor of Bengal, or by 
Settlement Officers, inasmuch as it re- 
lated to land which had not been 
settled.” 

For the reasons stated therein, that is 
to say, that the action included land which 
was as the learned Law Lord declared 
the subject-matter of a current settlement 
and, therefore’ governed by s. 5 of the 
Regulation, 1872 the 


1 suit was not 
maintainable, 

(1) 25 Ing. Cas. 451; 42 O. 116; 18 0. W. N. 994; 
16 M. L. T. 105; (1914) M. W.N. 565; 1 L. W. 619; 


0 C. L. J, 231; 27 M. L. J, 459 16 Bom. L. R. 82441 
A, 197 (P. O0). , ka a 
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I have already stated that there was no 
suggestion in that case of in any way 
excluding that portion which was not the 
subject-matter of the current settlement. 

It is argued that what the Judicial 
Committee of the Privy Council in effect 
decided was that no such exclusion could 
be made; in other words, the cause of 
action was indivisible, that unless the 
plaintiff could bring a suit as regards 
the whole of the property, the subject- 
matter of the mortgage, he could not 
bring a suit and enforce his security as 
regards a portion, and itis further argued, 
therefore, that in this case the plaintiff 
was not entitled to bring his suit 
with regard to a portion of the 13 
talukas. 

This point appears to havecome before 


.this Court in the case of Sahdeo Narain 


Deo v. Kusum Kumari (2). In the course 
of the judgment delivered in that case it ia 
Btated, 

"The Subordinate Judge, upon the 
question of jurisdiction with which we now 
propose to deal, heldthat his jurisdiction 
was barredonly in respect of that portion 
of the estate which lies within the Sonthal 
Pargannas. It must be here observed that 
geographically the Lachmipur Estate is 
situated partly within and partly without 

Then later in the judgment the learned 
Judges of this Court mentioned the case of 
Maha Prasad Singh v. Ramani Mohan Singh 
(1) and stated as their opinion that the 
contention which was placed before them 
on behalf of the appellant was well 
founded, in other words, the plaintiff was 
not entitled to bring his suit with respect 
to that portion of the estate which fellouteide 
the Sonthal Pargannas. 

It appears and it was argued, that the 
basis of the decision of the Judicial 
Committee of the Privy Council in that 
case was that the question was decided 
on the basis of whether the cause of 
action was divisible or not, In the course 
of the judgment in the case of Sahdeo 
Narain Deov. Kusum Kumari (2) at page 
232* it is said. 

“Their Lordships enquired merely 
whether the suit was one in regard to 
land in the Sonthal Pargannas, and holding 
«that it was so, they held that no Court 
outside the Sonthal Pargannas had jurisdic- 
tion to hear or try the guit", 

In that case which was relied upon by 

(2) 48 Ind. Caa. 929, 5 Pat. L. J, 164 
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the learned Advocate for the applicant 
the proposition which I have stated came 
up before the Privy Oouncil, that is to 
say, in the case of :Sahdeo Narain Deo v. 
Kusum Kumari (3). In the course of the 
judgment in that case this point which I 
have just made reference to was referred to 
and Lord Phillimore stated :— 

“This view (that is to say the suggestion 
which is madeby the learned Advocate 
on behalf of the applicant) was taken in 
the High Court, and, if it be correct, is 
at once fatal te the case of the plaintiffs. 
It seemed, however, to their Lordships 
not so plain, on first impression, that this 
decision was correct, and Counsel for the 
respondent desiring to have the matter 
tried upon the merits, their Lordships 
have heard the argument upon the 
merits without further discussion of the 
preliminary question of jurisdiction.” 

The passage to which I have referred is 
at page 61 and it is sufficiently clear 
that the case in Maha Prasad Singh v. 
Ramani Mohan Singh (1) did not decide 
the question which it is argued by the 
learned Advocate for the applicant before 
us that it did decide. Therefore, there 
is no authority which is binding on us, 
the question i8 an open one, and we have 
to determine in this case whether the 
jurisdiction of the- Subordinate Judge of 
Bhagalpur was precluded as regards this 
part of the plaintiff's cause of action as 
now framed in the amended plaint. I 
have already stated, and I repeat, thatit 
seems to me that the argument of the 
applicant comes down to this, that the 
Subordinate Judge's jurisdiction is 
precluded merely by reason of the fact 
that in the Record of Rights the estate is 
described as indivisible. Let us assume 
for a moment that it is so, or elet us 
assume that there is some substance in 
the argument whichthe learned Advocate 
on behalf of the applicant has advanced 
before us in this connection. Now quite 
clearly if by indivisible is meant such a 
character or nature of the estate which 
prevents the plaintiff from proceeding 
with the action as regards one part 
only, then equally clearly that is a matter 
which ultimately the learned Subordinate 
Judge in the course of the trial will 
have to determine according to the facts 


) TL Ind. Cas. 769; 50 L A.58; 4 P.L. T. 217; 


A.I. R. 1023 P. O. 21; 44. M. L. J. 476; 32M. L. T. > 


191; 37 O. L. 4.309; 25 Bom. L. R. 560; (1923) M. 
(E. On 2 Pat, 230; 27 6, W. N. 901; 18 L. W. 597 
. O). * 5 
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and law. That,in my judgment, appears 
to be a sufficient answer to the argument 
which is put before us on behalf of the 
applicant that the Subordinate Judge has 
no jurisdiction: in this matter. In my 
judgment, quite apart from the facte which 
may emerge during the course of the 
trial, there is nothing in the plaint itself, 
taking the facts as set out and established, 
which precludes the jurisdiction of the 
Subordinate Judgein this matter. 

In those circumstances I would dismiss 
this application with costs, hearing fee five 
gold mohurs. 

Rowland, J.—I agree. The point before 
us is whether the Subordinate Judge acted 
without jurisdiction in permitting an 
amendment of the plaint at the instance of 
the plaintiff. The suit was instituted for 
the reliefs that have been indited therein 
and as first framed it asked for a declara- 
tion on the one hand that the entry in the 
Record of Rights was incorrect in respect 
of that portion of the Hundwai Parganna 
regarding which the Record of Rights had 
been completed and had been gazetted as 
completed. Onthe other hand there was 
a further brevet for a declaration that the 
defendant held the entire Parganna of Hun- 
dwai as & tenure holder under the plaintiff. 
At the time when tho suit was instituted 
there is no question for doubt as to the 
jurisdiction of the Oourt to entertain it. 
At that time & portion of the Hundwai pro- 
perty had been the subject of settlement and 
the settlement had been completed, the 
other portion had not yet been settled nor 
had the Notifieation issued under which 
gettlement was subsequently taken up. 
When those notifications issued on the 27th 
August 1927 and on the 15th August, 1928, 
respectively, they had the result under a. 
5 of the Sonthal Pargannas Settlement Re- 
gulation ILI of 1872, of affecting the juris- 
diction of the Subordinate Judge, and the 
point before us is what exactly was the 
effect on his jurisdiction. The words in 
s. 5 are "no suit shall lie in any Civil Oourt 
in the area covered by such a Notification, 
nor shall any Civil Court proceed with the 
hearing of any such suit which may be 
pending before it.” Now there is no doubt 
what the position would have been if with- 
out an amendment of the plaint the Court 
had proceeded to the trial of the suit. 
Such a case was that of Maha Prasad Singh 
v. Ramani Mohan Singh (1). That suit re- 
ferred to land some of which was the sub- 
ject-matter of a Notification under 8. 5. and 
some was not but the suit was tried out 
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and it was held that theentire decree was 
without jurisdiction. Thecase of Shahdeo 
Narain Deo v. Kusum Kumari (2) was also 
a case which had been tried out, There 
was want of jurisdiction and their Lord- 
ships of the High Oourt were inclined to 
the view that the lack of jurisdiction would 
not have been cured even by an amend- 
ment of the plaint. The case went on ap- 
peal to the Privy Oouncil and is reported 
in Shahdeo Narain Deo v. Kusum Kumari 
(3) and the question of jurisdiction was left 
open. Butin the present case that stage 
has not been reached. The prohibition in 
8.5 is against the Court proceeding with 
the hearing of a suit which is pending before 
it. By hearing of the suit I understand 
the proceedings which are  particularised 
in O. XVIII of the Civil Procedure Code, 
which is headed “Hearing of the suit and 
examination of witnesses” and the order 
contains the rules as to who is to begin as 
to the statement of the case of the parties, 
as to the examination of the witnesses, the 
record ef the evidence and so on. Those 
it seems are the proceedings which are 
barred by 8.5. It does not appear that 
interlocutory orders of a preliminary nature 
are barred. Indeed it is difficult to sup- 
pose that where a Court has had jurisdic- 
tion over a case its jurisdiction can be 
completely divested, at least to the extent 
of taking from it the jurisdiction to decide 
whether it can proceed or not. It may, 
however, be argued that after the publica- 
tion of these Notifications the only jurisdic- 
tion left to the Subordinate Judge was to 
transfer the suit under sub-s. (2) of s. 5 
of the Regulation of 1872 to an officer ap- 
pointed by the Lieutenant Governor under 
B. 2 of the Sonthal Pargannas Act, 1855 or s. 
10 of the Regulation. This has not in fact 
been the position taken up by the learned 
Advocate for the petitioner but some sup- 
port is given to it by the decision in Bai- 
julal Marwari v. Thakur Prasad Marwari 
(4). That was a case not of an original suit 
but an execution but it was held there 
that the Subordinate Judge of Godda act- 
ed wrongly in dismissing a pending ap- 
plication in execution on the ground of 
want of jurisdiction. What he should 
have done was to transfer the application 
to an officer referred to in s. 5, cl. (2). 
That case is not exactly on all fours with 
the present one and the decision more 


closely analogous to what we are dealing 


(4) 90 Ind. Cas. 202; 7 P. L. T. 153; A. I. R. 1926 
Pat. 33. 
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with here may be found in Ramsaran Ray 
v. Ramprasanna Mukerjee (5). That was 
a mortgage suit during the pendency of 
which it was discovered that a part of the 
mortgaged property lay in the Sonthal Par- 
gannas and in an area within which s. 5of 
Regulation III of 1872 was a bar to the 
exercise of jurisdiction by the Subordinate 
Judge. The plaintiff then applied for an 
amendment of his plaint by excluding 
from his claim such property as lay within 
the area over which the Subordinate 
Judge's jurisdiction was barred. The 
Subordinate Judge permitted the amend- 
ment and it was eventually held in the 
High Oourt that the course taken by him 
was correct. lam, therefore, of opinion 
that the Subordinate Judge in the present 
case had not acted without jurisdiction and 
that the present application should be 
dismissed with costs. 
A. Application dismissed, 

(5) 50 Ind. Cas. 49; 28 O. L. J. 208. 





PATNA HIGH COURT. . 
SgooN» Orvit APPBAL No. 1146 of 1926. 
December 1, 1928, 
Present:—Mr. Justice Ross, and 
Mr. Justice Ohatterji. 
PARBHU PANDE AND ANOTBR& 
—PLAINTIFES—ÀPPRLLANTS 


versus 
RAMESHWAR DAS AND OTHERS— 


DnaFRNDANTE—REBsPONDRNTZ, 

Limitation Act (IX of 1908), Sch. I, Arts. 142, 144 
—Surt for recovery of submerged land--Burden of 
proof of possession within 12 years of surt. 

In a suit for recovery of land belonging to the 
plaintiff where the land is shown to have been 
under water and likely to have continued under 
water till within 12 years of the suit, the burden is 
on the defence to prove possession for twelve years 
before tle suit. 

Mahomed Ali Khan v. Khaja Abdul 
Shiva Prasad Singh v. Hira Singh (2 
dhar Prasad Sahu v. Dulhim Gulab 
lowed. : 

Second appeal against a decision of the 
District Judge, Muzafferpur, dated the 30th 
March, 1926, reversing that of the Sub- 
ordinate Judge, Muzafferpur, dated the 18th 
February, 1925. 

Sinha, 


Gunny (1), 
and Gaja- 
uer (3), fol- 


Messrs. Naresh Chander Siva 
Nandan Rai and J. P. Sinha, for the Ap- 
pellants. 

Messrs, S. M. Mullick and Sant Prasad, 
for the Respondents, 


JUDGMENT. 
Ross. J.—The plaintiffs are the appel- 
lante, their suit having been dismissed by 
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the learned District Judge of Muzafferpur, 
who reversed the decision of the Subordi- 
nate Judge in favour of the appellante. 
The suit was for possession of certain lands 
which were claimed to be situated in' 
Mauza Amnaur, the plaintiffs’ village. It 
appears that these lands were record- 
ed in the Oadastral Survey as being 
in Amnaur and the learned District 
Judge agreed with the lower Oourt that 
title to these lands was in the plaintiffs. 
This Oadastral Survey took place in 1894. 
The question to which the District Judge 
addressed himself was whether the plaintiffs 
had succeeded in showing that they were 
in possession within twelve years of the 
suit. The only undisputed facts were that 
in 1803 during the partition of Amnaur 
the land was shown as nakdi andin 1914 
in the Barwarda of the Madaripur partition 
the lands were shown to have become fit 
for cultivation. 


The contention on behalf of the appel- 
Jants is that the learned District Judge has 
wrongly thrown the burden of proof of 
possession on the plaintiffs and that the 
irue rule is that where the lands are 
under water, itis Art. 144 and not Art, 142 
that applies and the defence must show 
that the lands came out of water more 
than twelve years before the suit. The 
law on the subject is laid down in the 
decision in Mahomed Ali Khan v. Khaja 
Abdul Gunny (1) which has been followed 
more than onceinthis Court: see Shiva 
Prasad Singh v. Hira Singh (2) and 
Gajadhar Prasad Sahu v. Dulhin Gulab 
Kuer (3). The rule is stated by Mr. Justice 
Wilson in these words:— 


“Where land has been shown to have 
been in a condition unfitting it for actual 
enjoyment in the usual modes at guch a 
time, and under suci circumstances that 
that state naturally would, and probably 
did, continue till within 12 years before 
suit, it may properly be presumed that it 
did so continue,and that the plaintiffs'posseg- 
sion continued also, until the contrary is 
shown", that is to say, where the land is 
shown to have been under water and likely 
to have continued under water till within 
12 years of the suit then the burden of 
proof is on the defence. Now the learned 
District Judge has not dealt with the 


(1) 90. 744; 12 C. L. R. 257 (E. B). 
(2) 62 Ind. Oas. 1; 2 P. L. T. 487; (1921) Pat. 305; 6 
P. L. J. 478; 3 U. P. L. R. (Pat) 81 (F. B). 

@) 57 Ind. Cas. 744; 2 P. Ie T. 59; 5 P, L. J. 022; 2 
U. P, L. R. (Pat) 200, 
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case from this point of view at all. 
He, has thrown the burden of proof en- 
tirely on the plaintifs and he has dis- 
believed the plaintiff's witnesses. It is said, 
however, on behalf of the respondents 
that there is a definite finding by the 
learned District Judge in favour of the 
defendants’ possession for sixtean or twenty 


years. In my opinion there is no such 
finding. The learned District Judge 
referred to the plaintiffs’ oral evidence 


and held that the persons in possession 
could not be ousted merely on the oral 
statement of a few witnesses, Then he 
went on torefer tothe evidence of the 
defendants’ witnesses who he said were 
five in number against the plaintiffs’ six; 
and that is all he said about these wit- 
nesses. The inference to be drawn is that 
he would not have accepted the oral 
testimony for the defence any more than 

e had accepted the oral testimony for 
the plaintiffs. There is no definite finding 
on the evidence of the defence that the 
malike of Madaripur had been in posses- 
sion forthe last sixteen or twenty years. 
The consequence is that in this case there 
is no finding one way or the other, It seems 
to me, therefore, that the proper course is to 
set aside the judgment of the Court below 
and to remand the appeal for re-hearing in 
order that a proper finding may be come 
to. The learned District Judge will consi- 
der whether the conditions described by 
Mr, Justice Wilson in the passage above 
cited from his judgment are fulfilled in 
this case and, if so, whether the defendants 
have proved possession for twelve years 
before the suit. Oosts will abide the result, 

Chatterji, J.—I agree. 

A. Case remanded. 


PATNA HIGH COURT, 
Civiu Revision No. 293 or 1923. 
January 17, 1929. 
Present:—Mr. Justice Fazl Ali. 
DWARKA SINGH—Parirronne 


Versus š 
NEMA SINGH AND orBERS—OPPomrTR 

m Parry, 

Beng enancy Act (VIII of 1885), s. — 
Civil Procedure Code (Act V of 1908) TO re 
ea Bre of APIS ment of tenure 
—Claim by transferee of holdi intai ili 
E dide f ing, maintainability of 

ere a tenure was attached in executi 
of a decree for arreara of rent due thereon, 
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and a claim was preferred under O. XXI, r. 58, 
Civil Procedure e, on the ground that though the 
decree-holder was the landlerd and arrears were 
due, the decree was obtained against a wrong person 
and not against the claimant and so was not binding 


on the claimant: . 
Held, that thé claim was barred under the pro- 


visions of s. 170 (1) ofthe Bengal Tenaney Aot. [p. 


204, col. 2.] 
Amrita Lal Bose v. Nemai Chand Mukhopadhya 


(3) and Makbul Ahmed v. Rakhal Das Hazra (4) 


relied on. 
Where a decree for arrears of rent is sought to 


be executed, a claimant under O. XXI, r.58, Civil 
Procedure Code, is not bound by a recital in the 
decree that arrears of rent were due, but the fact 
that the-decree-holder had a decree for rent in his 
favour is quite sufficient to discharge the onus 
which lies upon him in the first instance of proving 
that the deoree was a decree for arrears of rent. [p. 


205, col. 2; p 206, col, 1.] 
Sarba Sundari Dasi v. Harendra Lal Roy (5), dis- 


tinguished, . 
Application against ‘an order of the 
Munsif, Aurangabad, dated the 22nd March, 


1928. 
Mr.' Aditya Narain Lal, for the Petition- 


er. 
Mr. Sarjoo Prasad, for the Opposite- 
Party. 


JUDGMENT.—The circumstances 
which have given rise to this application 
are these : 

The petitioner brought & suit against 
one Gangu Gope in the Oourt of the Munsif 
of Aurangabad for the recovery of the 
arrears of rent for the years 1331-1333 Faslis, 
On the 15th September, 1927, the suit was 
decreed and the petitioner proceeded to 
execute the decree and in the execution 
ofthe decree the holding of the judgment- 
debtor was attached. The opposite-party 

“then preferred a claim under O, XXI, r. 58 
to the property attached in execution on the 
ground that his brother Thakur Singh had 
purchased the holdings in question by 
means of two kobalas datedthe 6th July, 
1915, and 14th June, 1918, respectively, one 
of these kobalas being an unregistered 
document. On the 22nd March, 1928, the 
learned Munsif before whom the execution 
proceedings were pending allowed the 
claim and released the property from at- 


tachment. The petitioner then came up in 
revision to this Oourt and obtained a 
rule. 


The learned Advocate for the petitioner 
has attacked the order of the learned 
Munsif on various grounds, but the prin- 
cipal ground is that under the provisions 
of s. 170, c]. (1) of the Bengal Tenancy Act, 
the claim of the opposite party under O. 
XXI, r. 58 should not have been entertain- 
ed. Section 170,cl. (1) runs as follows— 
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“Sections 278 to 283 (both inclusive) and 
s. 310-A of the Code of Civil Procedure shall 
not apply to a tenure or holding attached 
in execution of a decree for arrears due 
thereon." 

It may be mentioned that O. XXI, r. 
58 of the new Code corresponds to s. 278 of 
the old Code. 

Now, the learned Munsif has found that 
the kobalas were genuine documents and 
that the holdings in question had been 
transferred to the opposite-party under 
them. It has also been found that the 
opposite-party has been paying rent for 
the holdingin question to the petitioner, 
although there is no clear finding that the 
rent for the yearsin suit had been actualy 
paid by the opposite-parby to the petitioner. 
The question, therefore, to be decided by me 
is whether in these circumstances the pro- 
visions of s. 170 (1) of the Bengal Tenancy 
Act will bar the claim of the opposite-party 
under O. XXI,r.58. The learned Advocate 
for the petitioner has cited before me the 
following cases in support of his contention 
that the claim of the opposite party would 
bebarred in the circumstancesof the present 
cage :— 

Rameshwar Singh v. Rajo Chowdhrain (1), 
Rameshwar Singh v. Puran Chandra Man- 
sali (2), Amrita Lal Bose v. Nemai Chand 
Mukhopadhya (3) and Makbul Ahmed v. 
Rakhal Das Hazra (4). 


It has been laid down generally in all 
these cases that the provisions of the Civil 
Procedure Code as to claim cases, namely, 
under O. XXI, r, 58 shall not apply toa 
tenure or holding attached in execution of 
a decree for arrears of rent thereof and it 
has also been laid down in some of the cases 
that a landlord is not bound to go beyond 
his own record to enforce his claim for 
arrears of rent and any person not recorded 
as tenant must seek his remedy elsewhere 
and cannot be permitted to stand in the 
way of the landlord selling the holding for 
the realisation of the decree obtained 
against his recorded tenant, The decision, 
however, which applies more closely to this 
case than any of the other cases which have 
been cited is the one given in Makbul 
Ahmad v. Rakhal Das Hazra (4). In that 
case it was found by the first Court that 


Y 95 Ind. Cas, 293; 7 P. L. T. 625; 3 Pat. L. R. 339; 
A. Y. R. 1926 Pat. 210. 
(2) 95 Ind, Oas. 303; 7 P. L. T, 717; 3 Pat, L. R. 341; 
A. I. R. 1926 Pat. 213. . 
P 28 0. 382; 50. W. N. 474 (F. B.). 
440,W,N.7322, ° 
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the holding put up to sale was not the hold- 
ing of the ostensible judgment-debtor but 
was the holding of the objector and on this 
finding the Court allowed the claim and 
directed that the attached property should 
be released from attachment. The decree- 
holder, however, moved the High Court 
and the order of the Munsif was reversed 
on the ground that the case was covered 
by theprovisions of s. 170 of the Bengal 
Tenancy Act. One ofthe arguments raised 
in that case was that the operation of s. 
170 of the Bengal Tenancy Act was con- 
fined to claims to the tenure and not claims 
which were adverse to the tenure and in 
which the nature of the question to be 
tried was whether the property claimed 
was part of the tenureor not. The objec- 
tion was, however, overruled and the view 
taken was that the provisions of s. 170 were 
uite general and were applicable to the 
acte of that case. It must, however, be 
mentioned that there was some conflict in 
the Oaleutta High Court on the question as 
to whether s. 170 of the Bengal Tenancy 
Act was confined to the claims to the tenure 
or whether it applied also to claims adverse 
to the tenure and those cases in which the 
nature of the question to he tried was whe- 
ther the property claimed was part of the 
tenureor not. On this question there was 
a reference toa Full Bench of the Oalcutta 
High Court and in Amrita Lal Bose v. 
Nemai Chand Mukhopadhya (3) it was 
held by the majority of the Judges, Ban- 
erjee, J., dissenting that s. 170 of the 
Bengal Tenancy Act barred a claim under 
s. 2780f the Civil Procedure Code to a 
tenure or holding attached in execution of 
a decree due thereon in all cases where it 
was shown that the decree was one of such 
arrears. Itmay be mentioned that Banerjee, 
J., who gave the dissenting judgment and 
whose view was that the scope of s. 140 of 
the Bengal Tenancy Act was not so wide 
as has been held by the other Judges made 


the following observations in the course of 


his judgment :— 

"Upon a claim undere, 278 of the Code 
of Civil Procedure being preferred, it, there- 
fore, lies upon the party opposing the claim 
to show that the claim is barred by s.170. 
He can show that by showing that, wpon the 
claimant's own case, s. 170 applies to it, and 
bars the application of s. 278. That will be 
the case, where the claim is of this nature 
namely, that the claimant admits, that the 
tenure or holding attached is held under the 
decree-holder, that arrears of rent are due 
thereon, and that the decree 18 in respect of 
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such arrears, but contends that the decree 
ought not to be allowed to be executed by the 
attachment and sale of the tenure, because 
it was obtained against a wrong person, that 
the claimant was the person entitled to the 
tenure or holding, and that, unless and until 
the landlord sues him, and obtains a decree 
against him, the tenure or holding cannot be 
sold Where that is the nature of the claim 
3. 170 will bar the claim upon the claimant's 
own case. But where the claim is of this 
nature, namely, that the tenure or holding 
attached, or rather, I should say, the land 
said to constitute the tenure or holding 
attached, was not held:by the claimant under 
the decree-holder, but was held by him under 
an independent right, and that the decree 
for arrears is, consequently, not a decree for 
arrears due in respect of such land, there 
the decree-holder cannot say that, upon the 
claimant’s own showing, s. 170 is a bar to 
the claim being entertained.” 

Now one of the illustrations given by 
Banerjee, J., inhis judgment seems to be 
on all fours with the facts of the present 
case; and, if the view taken by him 
is correct, as I have no doubt it is, 
itis clear that the claim in the present case 
will be barred. The position here is that 
the opposite-party does not deny that the 
petitioner-decree-holder is the landlord of 
the holding that was attached. It is also not 
expressly controverted by him in his 
petition of claim that there were actually 
arrears due on the holding for the years in 
suit. Thusthe only position which could 
have been taken up by himin the case was 
that the rent suit ought to have been 
brought not against Gangu  Gope but 
against himself. Itis clear in view ofthe 
provisions of 8. 170 that once the claimant 
was found tohave taken up that position 
his claim under O. XXI,r.58 could notbe 
entertained. It is, however, argued by the 
learned Advocate for the opposite-party that 
Banerjee, J., has laid some stress on the 
question as to whether any arrears were due 
onthe holding or not. Jtisalso urged by 
bim that it was for the decree-holder to 
show and not for the claimant to deny that 
arrears were actually due on the holding. 
The following observations which I quote 
from the judgment given by Maclean, C. J., 
in the case, which has been referred to by 
me will be sufficient answer to this ques- 
tion:— 

"The person making aclaim or raising 
an objection under B.278 is entitled in the 
first instanoe to prefer such claim or ob- 
jection, and the onus then lies upon the 
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other side to show that s. 170is a bar to 
the further prosecution of that claim. He 
must show that the tenure or holding has 
been attached in executionofa decree for 
arrears due thereon. But, if he produces 
the decree under which he is proceeding 
in execution, and that decree, upon the 
face of it, shows thatit is a decree for 
arrears of rent due upon the tenure or 
holding attached in execution of the decree, 
it seems to me that he has sufficiently dis- 
charged such onus, and that the Court 
ought not to proceed further withthe in- 
vestigation of the claim under s. 278, 
otherwise this somewhat extraordinary 
result would ensue, viz,, a long and possibly 
intricate enquiry under s. 278 not for the 
purpose of investigating the claim or objec- 
tion under that section, but with the pre- 
liminary object of ascertaining, whether 
8. 170 was or was not a bar to the proceed- 
ing under s. 278. If that were so in the 
majority of, if not in all, cases, 5. 170 would 
become almost a dead letter and I feel 
much hesitancy in placing sucha construo- 
tion upons.170 as would tend toso abor- 
tive aresult. In other words, the claim or 
objection ünder 8.278 would in effect be 
investigated under colour of the prelimi- 
nary enquiry whether or not the decree 
was one for arrears due on the tenure or 
holding attached. This, tomy mind, is not 
what the Legislature intended by s. 170." 

Thus in this case the factthat the peti- 
tioner had the decree in his favour would 
be quite sufficient to discharge the onus 
pas inthe first instance upon him by 
aw of proving that the decree was a 
decree for arrears due on the holding. Mr. 
Sarjoo Prasad cited before me the case of 
Sarba Sundari Dasi v. Harendra Lal 
Hoy (5) in which it was laid down 
that a claimant under O. XXI, r. 60 of the 
Code of Oivil Procedure is in no way bound 
by the recitalin the decree under execu- 
tion, a decree to which he was no party. 
Therule laid down in that case is one 
to which no exception can possibly betaken. 
But all that it meansis thatthe mere fact 
that there is a decree for rent will not debar 
the opposite-party from showing that it was 
in fact not a decree for rent, There is 
absolutely no conflict between the rule laid 
down in this cage and the observations of 
Maclean, O. J., to which I have referred, 
which is to the effect that the decree will 
be sufficient merely to shift the onus from 
the decree. holder to the claimant, 


(5) 7 Ind, Oas, 490; 12 O, L, J. 549, 
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In my opinion the present case is con- 
cluded by authorities and the learned 
Munsif had absolutely no jurisdiction to 
entertain the claim of the opposite-party, 

I would, therefore, allow this application 
with costs and set aside the order of the 
learned Munsif allowing the claim of the 
opposite-party and release the property 
from attachment. The execution proceed- 
ings will now be restored and the execu- 
tion will proceed. 

A. Application allowed, 





PATNA HIGH COURT. 
Szoonp Oivin APPEALS Nos. 153 AND 154 
cr 1926, 

February 20, 1929. 

Present :—Mr. Justice Ross. 
PAHWARI RAI AND oT8B88— DEFENDANTS 
APPBLLANTS 


versus 
Maharani JANKI KUER-—PLAINTIFF 
— RESPONDENT. 

Bengal Tenancy Act (VIII of 1885), s. 58—Suit for 
fair and equitable rent on kabil-lagan lands—Claim 
for back rent—Back rent on addttronal area. 

Under s. 52 of the Bengal Tenancy Act a landlord 
may claim back rent for additional area 

Jagannath Manjhi v. Jumman Ali Patwari (1), fol- 
lowed. 

A decree for back rent in the form of damages for 
use and occupation can be passed in a suit for 
assessment of fair and equitable rent in respect of 
kabil-lagan lands. 

Jai Narayan Mander v. Kuleswar Singh (4), fol- 
lowed. 

Partab Mahton v. Wuzirunnisa (3), not followed. 


Secend appeal against & decision of the 
District Judgeof Saran, dated the 30th 
November, 1925, modifying that of the 
Subordinate Judge of Saran, dated the 
16th duly, 1924. 

Mr. N. K. Prasad, for the Appellants, 

Messrs. Abani Bhushan Mukherji 
H. P. Sinha, for the Respondent. 


J UDGMENT.—Second Appeal No. 153 
of 1926 arises out of Title Suit No. 59 of 
1923 and Second Appeal No. 154 of 1926 
arises out of Title Suit No. 58 of 1923. In 
Title Suit No. 58 the plaintiff sought to 
have rent assessed on excess area under 
e. 52 of the Bengal Tenancy Act and in 
Title Suit No. 59 he claimed that a fair 
and equitable rent should be fixed for 
kabi-lagan lands. In the former suit 
the rate claimed was Rs. 7 and in the 
latter Rs, 5 abigha, The Court of Appeal 


and 
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below has assessed the rent at Rs. 5 a 
bigha in both casés and has awarded rent 
for 1328 and 1329, the years immediately 
preceding the year in which the suit was 
brought, 

Two points are taken in second appeal. 
The first is thatno decree should have 
been given for back rent. This point 
was not passed so far asSuit No, 58 is 
concerned, because, it was decided in 
Jagannath Manjhi v. Jumman Ali Patwari 
(D that there was nothing to prevent a 
andlord from claiming back rent for any 
additional area under s. 52. With re- 
gard to the kabil-lagan lands, two deci- 
sions were referred to: Gobind Lal Sijuar 
v. Ram Saran Lal (2) and Partab Mahton v. 
Waztrunnisa (8) as authorities for the view 
that no decree can be passed for back 
rents whena fair and equitable rent is 
assessed on kabil lagan lands. The earlier 
of these decisions has been recently ex- 
plained by Mr. Justice Dasin Jai Narayan 
Mander v. Kuleswar Singh (4) where it was 
held that that decision was no authority, 
for this view, the suit wasin fact a suit 
for enhancement of an existing rent but 
was framed as a suit for the ascertain- 
ment of fair and equitable rent and was, 
therefore, not maintainable in that form. 
In the decision damages for use and 
occupation were allowed. I prefer to follow 
this last decision, Jai Narayan Mandar 
v. Kuleswar Singh (4) to that reported in 
Partab Mahton v. Wazirunnisa (3) which 
seems to lay down a different rule. 

The second point is as to the rate of 
rent. The Subordinate Judge has allowed 
rent at the rate of Re, l per bigha 
for the excess and the kabil-lagan lands. 
This rate was allowed without consider- 
ing the evidence. The District Judge 
dealt with the evidence and came to the 
conclusion that the proper rate was Rs, 5 
a bigha in both cases, Itis contended on 
behalf of the appellants that as the plaint- 
iff himself rated the excess lands 
higher than the kabil-lagan lands the 
same rate should not have been fixed for 
both. The fact that the plaintiff claimed 
Rs. 7 a bigha for the excess area and Rs. 5 
a bigha ier the kabil-lagan lands is no 
ground for holding that the decision award- 
ing Rs. 5 for the kabil-lagan lands is wrong. 
This is a question of fact, 

" 29 O. 247. 

2) 68 Ind. Oes. 433; 2 P. L. T. 642. 

3) 88 Ini. Oas. 687; 6 P. L. T. 367; (1925) Pat. 125; 
4 Pat. 604; A. I. R. 1925 Pat. 559. 

(4) 117 Ind, Oas, 45; 10 P. L, T, 226; A.I. R.1929 
Pat, 233, 
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The result is that the decree so far as 
it is decree for back rents will be a decree 
for damages for use and occupation and 
not a decreefor rent. In other respects the 
decree of the lower Appellate Oourt is 
affirmed and the appeals are dismissed 
with costs. 


A, Appeals dismissed, 


PATNA HIGH COURT. 
Orvic ÀpPmaL No. 23 or 1927. 
January 17, 1929. 
Present:—Mr. Justice Das and Mr. 
Justice Adami. 
MAHBOOBAN BIBI—PrAINTIFF— 
APPELLANT 


VETSUS 
MUHAMMAD AMMERUDDIN AND OTHERS 
—DazrsNDANTS — RESPONDENTS. 
Muhammadan Law—Dower—Nature of dower not 
fixed at marriage—Part prompt and part deferred— 
opor ton, fixing of —Plea of special agreement— 
Right to fall on general law. 


mongst the Sunnis where it is not settled at the 
time of the marriage whether the wife's dower is 
to be prompt or deferred, part will be prompt and 
part deferred, the proportion referable to each 
category being regulated by custom, or, in the 
absence of custom, by the status of the parties and 
the amount of the dower settled. 

Umda Begam v Muhammad Begam (2), followed. 

Masthan Sahib v. Assan Bibi Ammal (1) distin- 
guished. 

It is open to & Muhammadan wife who comes to 
Oourt with a definite case of an agreement as to 
prompt dower to rely upon the Maha angaku Law, 
5 she is not able to prove the agreement set up by 

er. $ 

Appeal against the decree of the 
Sub- Judge, Patna, dated the 17th June, 
1926. 


Messrs. Khurshed Husnain, Ali Khan 
and H. R, Kazimi, for the Appellant, 

Messrs. Sultan Ahmad and A. H, Fakhr- 
uddin, for the Respondents, 


JUDGMENT. 

Das, J.—This is an unfortunate litiga- 
tion and should never have been allowed 
to be brought in a Court of Law. The 
plaintiff is the wife of the defendant, and 
sues for recovery of Rs. 20,000 the amount 
ofthe prompt dower and for setting aside 
a sale-deed executed by her husband in 
favour of his daughters by his first wife, 
defendants Nos, 2and 3. The defendant 
was first married to Bibi Waslan and had 
two daughters by him, defendants Nos, 9 
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and 3. Bibi Waslan died on 18th March, 
1915. Thereupon defendant No. 1 married 
the plaintiff. The plaintiffs case is that 
her dower was fixed at Rs. 40,000 of which 
half was payable on demand. She accord- 
ingly claims judgment against the de- 
fendant for Rs. 20,000. It appears_ that on 
5th February,1924, defendant No. 1 executed 
a deed of sale in favour of defendants Nos. 
9 and 3 in respect of certain properties 
which defendant No, linherited from his 
mother. The case’ of the defendant on 
this point is that the dower payable to Bibi 
Waslan was Re. 40,000 and as most of that 
money had become payable to defendants 
Nos. 2 and 3, deed of sale in question was 
executed in satisfaction of the claim of 
defendants Nos. 2 and 3 against defendant 
No. 1, The defendant contested the suit 
on the ground that the plaintiff's dower 
was fixed at Rs. 2,100 and that no portion 
of it was payable on demand. The learned 
Subordinate Judge has come to the con- 
clusion that the plaintiff's dower is 
Re. 40,000. The finding has not been 
challenged before us by the learned Counsel 
appearing on behalf of the defendant. But 
then the question arises whether any por- 
tion of it was payable on demand. The 
learned Subordinate Judge on a review of 
the evidence has come to the conclusion 
that the plaintiff has not established her 
case on this point. I have considered the 
evidence for myself; and I am unable to 
gay that the decision of the learned Sub- 
ordinate Judge en this point is erroneous. 

But then arises the important question 
which was not properly discussed in the 
judgment of the learned Subordinate Judge. 
Mr. Khurshed Husnain contended before 
us that according to the Muhammadan Law 
a dower being consideration for marriage 
is, unless payment of the whole or part of 
it expressly postponed, presumed to be 
prompt and payable on demand. Mr. 
Khurshed Husnain relies upon the decision 
in Masthan Sahib v. Assan Bibi Ammal (1). 
That was, however, a decision in a Shiah 
case and is not of authority amongst the 
Muhammadans of the Suni persuasion; but 
it seems to be well settled that amongst the 
Sunis where itis not settled at the time of 
the marriage whether the wife's dower is 
to be prompt ‘or deferred, part will be 
prompt and part deferred, the proportion 
referable to each category being regulated 
by custom, or, in the absence of custom, 
by the status of the parties and the amount 


(1) 23 M, 371; 10M. D, J, 123 (F, B.). 
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of the dower settled: see Umda Begam v. 
Muhammadi Begam (2). The learned Sub- 
ordinate Judge has taken the view that 
once the plaintiff comes to Oourt with a 
definite case of an agreement as to prompt 
dower, it is impossible for her to rely upon 
the Muhammadan Law. With this con- 
tention I am unable to agree. I read the 
finding of the learned Subordinate Judge 
as & finding tothe effect that it was not 
settled at the time of the marriage whether 
the plaintiff's dower was to be prompt or 
deferred. Now if this be so, under the law 
part will be prompt and part deferred. It 
is impossible for us in this Court to deter- 
mine what part should be regarded as 
prompt. We must, therefore, remand the 
case to the Oourt below for decision on thia 
point. The learned Subordinate Judge in 
deciding this case will be guided by the 
principle established in Umda Begam v. 
Muhammaai Begam (2). 

In regard to the other question, namely, 
whether the plaintiff is entitled to have 
the deed of sale of 5th February, 1924, set 
aside, I entirely agree with the decision of 
the learned Subordinate Judge that the 
plaintiff is not so entitled. The plaintiff 
has a money claim as against the defend- 
ant, and it would be impossible for the 
Oourt to give the plaintiff a relief as 
against the properties belonging to defend- 
ant No. 1, especially before the plaintiff 
has established her claim to a definite sum 
of money. I must, therefore, allow the ap- 
peal on the question as to how much out 
of the sum of Rs, 40,000 is payable to the 
plaintiff immediately. The learned Sub- 
ordinate Judge will consider the matter 
and give the plaintiff a decree for whatever 
sum he considers to be payable to the 
plaintiff on demand. Costs will abide the 
result and will be disposed of by the 
learned Subordinate Judge. 

Adami, J.—I agree. 

A. Case remanded, 

(2) 9 Ind, Oas. 200; 33 A, 291; 8 A. L, J. 27, 
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NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 

First Orvin APPBAL No.lllor 1927. 
January 29, 1929. 
Present:—Mr. Maenair, A, J. O. 
KAMTIBAI—PLAINTIFF—ÀPPBRLLANT 
versus 
UMABAI—DBFENDANT—HRBSPONDENT. 

Hindu Law—Maintenance—Concubine's right to 
maintenance from estate of deceased paramour when 
husband 18 alive, 

Under the Hindu Law a concubine is entitled to 
maintenance from the estate of her deceased para- 
mour oven if her husband is alive. 

Anandilal Bhagchand v. Chandrabai (1), dissented 


m. 

Ningareddi v. Lakshmawa (4), relied on. 

Appeal against a decree of the Second 
Sub-Judge, First Olass, Raipur, dated the 
20 July, 1927, in Civil Suit No. 75 of 


Mr. S. W. A, Rizvi, for the Appellant. 
Mr. D. N. Chaudhri, R, B, for??? zRo- 
spondent, tos 


JUDGMENT.—The findings of the 
first Court which Ihave to consider are:— 
That the first husband of Musammat 
Umabai is not proved to have been alive 
during the time of Umabai's connection 
with Dayalgir; Umabai then, as a per- 
manent concubine, is entitled to mainten- 
ance out of the estate of the deceased 
Dayalgir; aad Rs. 25 per mensem is the 
proper amount of such maintenance, 

It is first urged that it was for the 
plaintiff to prove that her husband is dead 
and that she has failed to give such proof. 
The plaintiff appeara to have suppressed 
evidence. She admits that her mother is 
alive and that Manrakhan, her near male 
relation is also alive. She states that 
Manrakhan had told her that she was 
married to a Rajput and that she 
never questioned her mother on the point. 
Clearly it was the plaintiff's duty to find 
out from her mother and Manrakhan the 
name of her first husband and to make a 
definite Statement that he was dead or 
had disappeared, As she had not produced 
this evidence, a presumption srises against 
her. Again s. 107 of the Evidence Act 
js very clear, Umabai gave her age in 
the plaint as 35 and it appears that her 
husband was alive 30 years ago. The 
burden of proof that he was dead, there- 
fore, rested upon her. Saction 108 of the 
Evidence Act has no application as a 
wife, who left her husband and is in the 
keeping of another, is not one of the 
persons who would naturally hear from 
him if he were alive, 1 do not follow 


ig 
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the reasons for disbelieving the evidence 
of the defendant, but even if the evi- 
dence of the defendant is unworthy of 
belief and the plaintiffs husband is not 
Manna Singh, it was for the plaintiff to 
show that her husband, whoever he may 
be, is now dead. She has failed to do 
so and it must be presumed that her 
husband is still alive. 

The lower Court was of opinion that 
unless her husband was dead the plaint- 
iff.was not entitled to maintenance. 
Counsel on both sides consider that the 
right of the plaintiff to maintenance 88.8 
concubine of a deceased Hindu does not 
differ on this point from the right.of a 
concubine inBombay. The lawin Bombay 
does not appear to be settled. In Anandi- 
lal Bhagchand v. Chandrabat Tatya "i 
Shah, Acting O,J. and Orump, J., he 
that a kept mistress whose husband was 
alive was not entitled to maintenance on 
the death of her paramour: but these 
Judges in Bai Monghibai v. Bat Nagubat 
(2) had decided another question regard- 
ing the right ofa concubine to mainten- 
ance and this decision was not approved by 
their Lordships of the Privy Oouncil: 
Bai Nagubai v. Bai Monghibai (3). Although 
their Lordships of the Privy Council had 
not to deal with the question which lam 
considering, they expressed approval of 
the case—Ningareddi v. Lakshmawa (4)— 
where it was heldthat even if the conneo- 
tion was adulterous, the estate of the 
paramour might be liable for her main- 
tenance. 

In Mayne's Hindu Law, 9th Edition, 
para. 450, itis stated that concubines 
are entitled to maintenance even though 
the connexion with them is an adulterous 
one, I respectfully think the reasons 
given by the Acting Ohief Justice Shah 
and Mr. Justice Crump—that a concubine 
is entitled to maintenance from her hus- 
band and that she cannot live a chaste 
lite when her husband is alive at the 
time of her paramour’s death—are not 
entirely satisfactory. In my opinion, then 
Musammat Umabai is entitled to main- 
tenance although her husband is alive. I 


(1) 80 Ind. Cas. 538; 48 B.203; 20 Bom. L. R. 63; 
A. I. R. 1924 Bom. 311. . 

(2) 69 Ind. Cas. 291; 47 B, 401; 21 Bom, L, R. 1009; 
A. I, R. 1923 Bom. 130. 

(3) 96 Ind. Cas. 20; 50 B. 604; A.I. R. 1926 P.O, 
73; 24 A. L, J. 7290; (1926) M. W. N. 514; 3 O. W. N. 
599; 44 O.L. J. 53; 24 L. W 309; 28eBom. L, R. 
1143; 51 M. L. J. 577; 31 O. W, N. 128; 53 I, A. 153 

. QJ. 

WA 20 B. 103; 3 Bom, L, R, 647, 
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add that the maintenance in the circum- 
stances should be on a less generous 
scale than would be awarded to a widow. 

Tt is next urged thatthe maintenance 
awarded is excessive. The learned trial 
Judge bas stated that a permanent con- 
cubine should not receive more than the 
bare maintenance which would be awarded 
to an unchaste widow reverted to unchastity. 
The estate of the paramour is encumbered 
with considerable debts and the learned 
Judge is clearly wrong in stating that 
this fact does not affect the claim for 
The existence of debts 
diminishes the estate out of which the 
maintenance has to be paid. It seems 
very probable that the liability to pay 
Rs. 300 per year in cash would be a very 
heavy burden on the encumbered estate. 
Tn cross-objection the respondent has stated 
that the appellant has lost possession of 
one village and has effected a second 
- mortgage on the other. I am of opinion 
that Rs,10 per mensem will provide for 
the bare maintenance of the respondent 
in a village in Raipur District and will 
cast a fairly heavy burden on the estate. 
It would be wellin such cases if provision 
for maintenance was made by allotment 
of some fields, but the parties cannot 
agree to such an allotment. The decree 
ef the first Court will be varied accord- 
ingly. The direction that the maintenance 
should be a charge on the two villages 
Khaira and Kokada will remain as no 
moresatisfactery charge is possible. Costs 
of the first Court will be borne in pro- 
portion to success and failure and the 
costs of this appeal will be borne as incurred. 
Costs of the cross-objection with regard 
to which there was little argument will 
also be borne asincurred. 

A. Decree varied, 


NAGPUR JUDICIAL COMMIS- 
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September 29, 1928. 

Present :—Mr. Findlay, J. C. 

TABAOHAND MARWADI— 4 
APPBLLANT 
. versus 
EMPEROR-—HRBEPONDZNT. 

Criminal Procedure Code (Act V of 1898), s. 476—- 
Statements in oxamination-in-chief cerrected’ in 
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cross-examination—Prosecution for perjury, whether 
proper—Practice—Precedents— ead-note in conflict 
with body of reported judgment—Duty of Court to 
follow judgment, 

It is not desirable or reasonable to prosecute & 
witness either for perjury or for an attempt to com- 


mit the offence, if he corrects in his oross-examination 
a statement made by him in his examination-in- 
chief, on. his being confronted with an earlier state- 


ment made by him some time previously as the very 
gist of an offence of perjury is the fact that it 
amounts to an attempt to mislead and deceive the 
Oourt and the offence cannot be said to be complete 
if the deponent corrects himself before leaving the 
Court. [p. 211, col. 2.] 

Tt is not advisable to order prosecution for an 
offence of perjury if ıb is ofa most technical nature 
and there 18 no large degree of certitude of con- 
viction, [p. 212, col. 1.] 

a head note to a reported case is in any way 
inconsistent or not wholly reconcileable with the 
body of the judgment, it is the latter that must 
undoubtedly bs looked upon as authoritative. [p. 
211, col. 1.) 


Appeal against an order of the District 
Judge, Ohhindwara, in Civil Suit No. 11 
of 1927, dated the 11th July, 1928. 

Messrs. P. S. Kotwal, M. B. Niyogi and 
W. R. Puranik, for the Appellant. 

Mr. G. P. Dick, for the Respondent. 


JUDGMENT.—The prosecution of the 
appellant Tarachand for an offence under 
8.193 of the Indian Penal Code has been 
ordered by the District Judge, Ohhind- 
wara, on the llth of July, 1928. Neither 
in the order in question, nor in the com- 
plaint sent to the Magistrate of the First 
Olass, Chhindwara, was the particular sec- 
tion of the Indian Penal Code concerned 
mentioned, but the offence, for which the 
appellant was ordered to be prosecuted, 
was apparently one under s. 193, or that 
section read with s. 511 of the Indian Penal 
Code. 

It is unnecessary here to repeat in any 
detail the facts of the case. It will suffice 
tq say that, in the year 1916, the question 
of the validity of the adoption of one 
Uderam was concerned, and the present 
appellant, who is an influential and old 
member of the community concerned, gave 
evidence testifying to the existence and 
validity of an orphan-adoption in the 
caste. Curiously enough, in the suit, out 
of which the present proceedings arose, 
the validity of the adoption of the same 
Uderam was again in question and, in 
his examination-in-chief in the Oourt of 
the District Judge, the appellant's evi- 
dence was of a kind which was to some 
extent prima facie contradictory of his 
earlier statement in 1916. When, in cross- 
examination, however, that statement was 
brought tq hie notice, the appellant then 
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more or less regiled from the position he 
had taken up in his examination-in-chief 
and admitted the existence of the custom 
of orphan-adoption as wellas its validity; 
he, in fact, went back, to all intents and 
purposes, to the position he had , taken 
in 1916. The learned District Judge was 
of opinion that a prosecution for perjury 
prima facie lay :— 

For alleged contradictions between the 
appellant's deposition of 1916 and his ex- 
amination-in-chief in the present case; 
and for contradictions existing in his later 
deposition between the  examination-in- 
chief and the cross-examination. 

The attention of the District Judge had 
been called to the decision of Hallifax, 
A.J. ©., in Local Government v. Gambhir 
Bhujua (1) a decision which, as at pre- 
sent advised, I may say, 1 see no reason 
to differ from. In considering this deci- 
sion, the District Judge has allowed him- 
self to be influenced by the terms of the 
head-note thereto. 1 may at once say 
that if a head-note to a reported case is, 
in any way, inconsistent or not wholly re- 
concilable with the body of the judgment 
it is the latter that must undoubtedly be 
looked upon as authoritative. The head- 
note is little more than an index summary, 
or memoriser, abstracted from the judg- 
ment for purposes of quick reference by 
those having occasion to referto the re- 
ported decision in question. It is in no 
way authoritative and, in practice, it is 
often not even prepared by the Judge, 
who has delivered the judgment, for the 
simple reason that when the case comes 
to be reported, that Judge may not be 
available. In practice, therefore, such 
head-notes are not infrequently prepared, 
not only by Judges of this Oourt other 
than the one who delivered the judgment 
but, in certain instances, by other officials 
of this Court. The head note, therefore, 
cannot, in any way, be looked upon as 
authoritative. 

It will be convenient, firat of all, to 
deal with the deposition of the appellant, 


~as given in the District Judge's Court, 


There can be little doubt indeed but that, 
in the initial part of that deposition, the 
appellant was anxious to suggest, as re- 
gards the custom of orphan-adoption in 
the caste concerned, that the practice in 
question did not exist, or at least that he 
was unaware of it. That his action in 
this connection was dishonourable and 

(1) 103 Ind. Cas. 101; 23 N. L, R. 35; A. I E. 1927 
Nag, 189; 28 Or, L, J. 645, 


TARAOHAND MARWaDt v. BMPHAÓZ, 


911 


possibly perverse, cannot be doubted for 
a moment. At the same time, even in the 
examination-in-chief, it was obvious that 
the witness was only prepared to make ae 
half-hearted attempt in support ofthe plea 
he was called on to support, because, even 
in that examination-in-chief, he explicitly ` 
stated that he was not prepared to say 
that an orphan-adoption was invalid; all 
the length he would go, was to say that 

the caste opinion was in favour of its in- 
validity. However this may be, I fully 
agree with the remarks of Hallifax, A J.O., 
in para. 6 of his judgment ‘in Local 
Government v. Gambhir Bhujua (1), quoted 
above, and I am of opinion that the 
deposition must be taken as a whole and, 
in the cross-examination, it isobvious that 
the appellant fully retracted the  state- 
ment in the examination-in-chief and went 
back to the position he had taken in 1910. 
It not infrequently occurs in Oriminal 
and Civil Courts that a witness, who begins 
by making, or attempting to make a false 
statement, is cautioned by the Magistrate 
or Judge concerned and is informed of 
circumstances which seem to him to es- 
tablish the falsehood of that statement ; 

it frequently ensues that the witness, 

after such caution, corrects his earlier 
statement and proceeds, to put it bluntly, 

to tellthe truth. I have never known of 

any case, where in such circumstances, a 

Judge or Magistrate has thought it desir- 

able to prosecute such a witness either 

for perjury or for an attempt to commit 

that offence. This is precisely what we 

have occurring in the present case, the 

only difference being that the witness pro- 

ceeded to tell the truth, not as the re- 

sult of a caution fromthe Judge but on 

his being confronted with his earlier state- 

ment of 1916. I myself am of opinion 

that, in such circumstances, if it be true 

that a very technical offence attempt to 

commit perjury has been committed by 

such a witness, it is inadvisable and per- 

haps unreasonable to order his prosecu- 

tion. The very gist ofan offence of per- 

jury is the fact that it amounts to an 

attempt to mislead and deceive the Court. 

For the offences to be complete, the depo- 

nent must, in my opinion, leave the Court 

under the lie with which he began by 

deceiving it. 

In the present instance, the result has 
been precisely the reverse. When the 
appellant left the Court, the latter was 
doubtless by that timeimbued with the 
truth of the later statement of the witness 
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. as given in his cross-examination. Itmight 
. be advanced in this connection that the 
*, motive, which led the deponent eventually 
i to tell the truth, was an unworthly one, 
1 viz., the mere fear that he might otherwise 
y incur a penalty under the Oriminal Law. 
yI fully concur that this was probably so 
Din the present case, but, nevertheless, I do 
4not think that, in such circumstances it 
-ris advisable to ordera prosecution for 
perjury, or foran attempt to commit per- 
„Gury, of a most technical nature a prosecu- 
\xtion in which, moreover, there is not, in 
bany opinion, any large degree of certitude 
e1bf conviction. i i 
.b: Taking the view I do, it pari passu 
defollows that, if the whole of the evidence 
-cof the appellant in the lower Court is read 
together, there is no essential contradiction 
Between it and his deposition of 1916. Ido 
unot, therefore, think that, in the present 
arčase, a prosecution lay at all for a contradic- 
edion between the earlier deposition and 
athe examination-in-chief in the later 
lodeposition. Similarly,I have already given 
-emy reasons for holding thatitis inadvisable 
: tœ prosecute the appellant for an attempt 
„etot commit perjury in respect of the dis- 
testepancies and contradictions between his 
e@xamination-in-chief and his cross- examina- 
idion in the later deposition. 
s Rife though the offence of perjury may 
"beland although it may be most desirable 
tadlibring offenders in the matter to justice, 
il[:xdo not think that, for other reasons, a 
e'proBecution was advisable in this case. 
effhe question of whether an orphan-adop- 
-tiore is valid or invalid in the case con- 
-ern'ed is obviously a vexed one, on which 
copinions differ, even among the caste people. 
-Giis difficult, therefore, to arrive at any 
adegree of certitude as to the existence 
othe ‘validity or invalidity of any such 
custom, at any rate, as regards the decree 
Wot bertitude required in a criminal trial, 
-imi which the onus of proof would lie on the 
-~Iprésecution. 
-iocSueondly, I am of opinion that, in view of 
14héjlong lapse of time since the earlier 
J@epésition, the appellant was worthy of 
-Cséme? consideration in this connection. 
ixpWneily, it is impossible to overlook the 
' Néxtreme old age of the appellant who is 
a man of 74, If this respectable position in 
astheiipast is taken into account, he has 
efertüinly disgraced himself in the present 
jrobeédinge and, in the circumstances, I 
o nodi be inclined to hold that his 
smpHisliment will be sufficient. Moreover, 
there occur many worse and much more 
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manifest cases of perjury than the present 


one which is, as I have shown, from the 
legal point of view, of an extremely 
doubtful nature as to whether even & 
technical offence was committed; and which 
has, moreover, in it incidents I have referred 
to above, which make the case one of a very 
marginal nature. 

I do not think, therefore, that, in the 
circumstances, the learned District Judge 
exercised a sound discretion in ordering 
the prosecution of the appellant and I 
do not think that that prosecution would be 


likely in any way to further the ends of ` 


justice. The order appealed against is 
accordingly reversed and the prosecution 
of the appellant for the offence in question 
in the Oourt of the First Olass Magistrate, 
Ohhindwara, is quashed. 


G, R. D. Order reversed. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
ORIMINAL Revision No. 409 or 1928. 
December 19, 1928. 
Present:—Mr. Findlay, J. O. 
RAMLAL LODHI- Acoussp—Apriicant 
versus 
EMPEROR--NoN-APPLICANT. 

Opium Act (I of 1878), 8. 9 (e)— ‘Possession’ what 
constitutes——Mere temporary custody, whether posses- 


ton, 

A and B purchased halfa tola of opium each and 
B left his share of the opium near and went to 
fetch water. A wasthereupon arrested for being in 
possession of more than half a tola of opium: 

Held, that A could not, under the circumstances, 
be held to have been in possession of B’s share of 
the opium, and could not be convicted under s. 9 (e) 
of the Qpium Act, 

Emperor v. Kalu (1) and Emperor v. Khudda Gond 
(2), relied on. 

Application for revision against an 
order of the First Class Magistrate, Ohhind- 
wara, in Oriminal Oase No. 321 of 1928, 
dated the 8th September, 1928, 

Mr. G. R. Pradhan, for the Applicant. 

ORDER.— Although notice issued to 
the Orown of this revision application, ro 
cause has been shown by the District 
Magistrate against the application, nor has 
the Government Advocate appeared in 
support of the conviction and sentence. 
The applicant Ramlal has been convicted 
by the Sub-Divisional Magistrate, Bausar, 
of an offence under s.9 (e)of the Opium 
Act and fined Rs. 25 on the ground that, 
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on the 18th of July last at Sausar, he was 
in possession of two lumps of opium 
weighing in all slightly less than a tola, 
whereas the legal maximum permissible is 
half a tola. 

The applicant's story in the Magistrate's 
Court was that,on the day in question, 
he had sent one Shrawan to purchase half 
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. _ "A tola of opium for him and that was 
<.. Ug done. Afterwards, he with Shrawan, Ghulba 


nd'Murli Manchar went tothe club-house 
‘at Sáüpar. Ghulba left there to go to the 
Well fax water and left his dupatta and um- 
"Brell& wear the applicant. The dupatta con- 
tained thalfa tola of opium and, thereupon, 
the Excise peons accosted them and so the 
applicant came to be accused of having 
more than half a tola opium in his posses- 
sion. 

If the applicant's story in this connec- 
tion be correct, there can be no doubt 
but that he cannot be held to have been 
in possession of Ghulba's share of the 
opium: cf. Emperor v. Kalu (1) and Em- 
peror v. Khudda Gond (2), both of which 
decisions would apply to the two alter- 
native views of the case, viz, that the 
applicant had no conscious possession of 
the opium, or that he had merely been 
given temporary custody thereof. It is 
clear from the evidence of B., L. Tiwari, 
Excise Sub-Inspector (P. W. No. 1) that 
Ghulba and Shrawan had, onthe day in 
question, purchased half a tola of opium 
respectively, andit is equally clear that 
Shrawan informed this witness that his 
purchase had been on behalf of the appli- 
cant. If the evidence of Excise peon 
Kale Khan (P. W. No. 2) be accepted, 
however, itis clear that the applicant had 
all the opium in a single packet in his 
pocket, but itis noticeable that this wit- 
ness admits that, even atthe moment of 
seizure, the applicant averred that half the 
opium belonged to snother man named by 
him presumably Ghulba. It is significant, 
however, that this witness later on in his 
deposition talks of there having been two 
lumps of opium. The club servant 
Mahadeo (P. W. No.3) so far corroborates 
the Excise peon's evidence. Kapildeo 
(P. W. No. 2 tells much the same story as 
Kale Khan (P. W. No. 2). 


On the other hand, Ghulba (D. W. No. 1) 
tells a story absolutely corroborative of the 
applicant's statement in his examination 
before the Magistrate, and''so does Shrawán 
spusa Lewis d cod qd boxes asaw 
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(D. W. No. 2)and Murli Manohar (D.W. No 3). 
The evidence is thus extremely evenly 
balanced, but there is this point infavour 
of the applicant’s story that, from the 
very moment he was accused of having 
excess opium in his possession, he gave 
the explanation thereof which he had stuck 
to through all the case, 

In anevenly balanced case of this sort, 
where there is prima facie satisfactory 
evidence on either side, the proper course, 
in my opinion, was to give the benefit of 
the doubt to the applicant. Excise peons, 
like other functionaries, undoubtedly 
suffer from excess of zeal at times, and 
the present case is undoubtedly one in 
which it is very possible that, through 
such excess of zeal, they have not hesitat- 
ed to distort slightly the circumstances 
under which the opium in question was 
found. It seems to me p ues d unlikely 
that the applicant would have been able 
to make up the story he did on the 
spur of the moment and if his story bea 
true one, the conviction is kaa 
unjustified. In these circumstances, 
think the benefit of the doubt must be 
given to the applicant and I accordingly 
reverse the conviction and sentence and 
acquithim, The fine, if paid, will be re 
funded. 


A. Sentence reversed. 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
ORIMINAL Revision No. 59 or 1929 


AND 
MIEORLLANEOUS PETITION No. 13 or 1929. 
April 12, 1929. 

Present :—Mr. Staple, A.J.O. 

K. FASIUDDIN—AcovsED—APPLIOANT 
versus 

EMPEROR—Novw-APPLIOaNt, 

Criminal Procedure Code (Act V of 1898), ss. 162, 


561—Statements of witnesses in Police  diary—Ac- 
cused, right of, to get copies, whether absolute— 
Transfer of criminal case, when granted. 


An accused has, under s 162 of the Criminal 
Procedure Code, an absolute right to get & copy of 
the statements of witnesses for the prosecution re- 
corded in the Police diary and the Magistrate cannot 
refuse to grant iton the ground that there is no 
apparent contradiction between it and the statement 


made by the witness in the trial of the case. {p. 219, 


ol. 1. 

Whon there does exist a reasonable Bperobniicn 
in. the misi of the ectiged,"§ fransfer “ol vho ^ 
Sahould pe ordered: Zven when thé’ “ciscimstandsé lara 
Pia B8 bu ddmpartial tis: 1P. 216, eola 
3sihility cotacfait andampartial vr k iip. 216,001. 1: 
podlüchal ira Majah Qed Aidla 


ga nsergr d) 


914 


Dupeyron v. Driver (4), Fareand Ali v. Hanuman 
Prasad (5) and Narain Chandra Bannerjee v. Howrah 
Municipality (6), referred to. 

The Cout must, however, be satisfied that such a 
reasonable apprehension exists and it can only be so 
satisfied from the circumstances of the case and from 
the conduct and behaviour ofthe accused as well as 
eee character and mental status. [p. 216, 
ool. 1. 

Jhagru Gond v. Emperor (8), followed. 

Where any doubt can be shown as regards the 
personal impartiality of the Presiding Judge of the 
Court, a transfer should immediately be granted ; but 
where no such personal grounds can be shown a 
transfer shouldonly be granted when the Magistrate 
has shown by his acts or orders that there is a 
possibility that he may be prejudiced against the 
accused or, at any rate, that the accused might have 
a reasonable apprehension that he is so prejudiced. 
[p. 216, col. 2] 

The fact that he makes a decision against the 
accused is not sufficient to warrant any apprehen- 
sion ofimpartiality, if the order is passed in good 
faith and the reasons for the order are duly stated. 
[p. 217, col. 1.] 

Application against an order of the Sub- 
Divisional Magistrate, Jubbulpore, dated 
the 3rd December, 1928. 

Mr. Fida Hussain, for the Applicant. 

Mr. G. P. Dick, for the Non-Applioant. 

JUDGMENT.—This is an application 
by seven persons, who are being prosecut- 
ed under s. : 07, Indian Penal Code, in the 
Court of Mr. Wickenden, Sub-Divisional 
Magistrate, Jubbulpore, for transfer of the 
case from that Magistrate. The application 
is fairly long, but in argument the learn- 
ed Counsel who appeared for the applicants 
put forward only three grounds in support 
of it, The first was that the Magistrate 
- had persistently refused to grant bail to 
the applicants although he was not justifi- 
ed in doing so; the second was that the 
Magistrate refused to grant copies of 
statements made by witnesses for the pro- 
secution though the applicants had appli- 
ed for such copies under s.162, Oriminal 

Procedure Node, and the third ground was 
that the Magistrate of his own motion 
called further medical evidence in addition 
to that addueed by the prosecution. It is 
alleged that from these circumstances the 
‘applicants hada reasonable apprehension 
that the Magistrate was biassed against 
them and that they would not get a fair 
and impartial hearing. 

As regards the first ground, there 
is, I think, absolutely no case. The only 
order by Mr. Wickenden as regards bail 
is contained in the order-sheet of the 15th 
October, 1928. In that it is stated that the 
Magistrate. could not grant bail owing 
to the nature of the case and the Dasehra 
festival. It may be noted, however, that 
prior tothat order bail had been refused 
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by Thakur Ohhattar Singh, Magistrate 
Firat Oless, on the 15th September, by 
Mr. Dewey, Magistrate, First Olass, on the 
£9th September, by Mr. Woodward, Ses- 
sions Judge, on the 22nd September and by 
Mr. Jawahir Lall, Additional Sessions 
Judge, on the Ist October, 1928 In view 
of these previous orders Mr. Wickenden 
cannot be held to have been wrong in refus- 
ing bail. Itis true that bail was allowed 
by this Court on the 31st October, but, 
as it had been previously refused not only 
by the two Magistrates to whom applica- 
tions had been made, but also by the 
Sessions Judge and the Additional Sessions 
Judge, Mr. Wickenden was, in my opinion, 
right in refusing bail on the 15th October, 
1928. At any rate, no possible bias can be 
inferred from his refusal. 

As regards the refusal to grant copies, 
Mr. Wickenden has made a report inhis 
explanation to the District Magistrate, and 
in his order of the 5th December Mr. 
Wickenden has given reasons for not 
granting copies. It is true that he made 
a mistake in the matter and was not right 
in refasing to grant copies; but the 
Magistrate appears to have made a bona 
fide mistake and also, if his explanation 
can be believed, he waa following a prao- 
tice which had apparently been followed 
by the Sessions Judge, The application 
was made on the 26th November. On that 
Mr. Wickenden has endorsed:— 

“I will peruse the diary and give state. 
ments accordingly. On further considera- 
tion, as the cas» iga committal one and at 
this stage no question of further examina- 
tion for purposes of contradiction arises in 
this Court, the application does not lie to 
me Incase of committal the Sessions 
Judge may ba approached.” 

In the order dated the 5th December the 
Magistrate has written:— 

“Copies of the case diary can only be 
granted for purpose of contradicting a 
witness The X-examination of the witnesses 
had been closed. Therefore, no question 
of contradicting the witness in this Court 
arose. Therefore, no application for copies 
could lie to this Oourt at that stage.” 

In the report to the District Magistrate 
Mr. Wickenden has said that the accused 
had not an automatic right to copies of the 
casa diary, but had onlya right for the 
purpose of contradiction aftera witness 
had been examined, and that the practice of 
the Sessions Judge was to peruse the diary 
when asked by the defence Counsel and 
to give a copy of such portion of the 
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statement which would contradict the 
witnesse’s statement made in Ceurt, In his 
further report to the District Magistrate Mr. 
Wickenden has stated that the rejection of 
the application was on legal grounds upon 
a more careful appreciation of s, 162. 

already stated above, I think there is no 
doubt that Mr. Wickenden was wrong in 
the matter and, if I may believe him, the 
Sessions Judge also appears to be labour- 
ing under a mistake. According to s. 162 
of the present Oode of Oriminal Procedure 
the Oourt is bound, on the request of the 
accused, to refer to the statements of the 
prosecution witness, which has been pre- 
viously reduced into writing, and to furnish 
the accused with a copy thereof. The only 


ground on which the Court could 
refuse to grant a copy is stated 
in the third paragraph of cl. (1) of 


that section. The Court could not then 
refuse to grant copies because upon a 
perusal of thestatements previously record- 
ed it considers that there is no contradiction 
of the depositions recorded in Oourt. It 


is true that according to s. 162 
the statement previously reduced 
into writing may be used only to 


contradict a witness in the manner provid- 
ed by s. 145 of the Indian Evidence Act, 
but the Court cannoton that ground refuse 
to grant a copy because there is apparently 
no contradiction. Under 8.162 of the Code 
of 1898 there was more discretion left to 
the Court in the matter and previous 
rulings referring to s. 162 would show that 
the Court could refuse to grant copies for 
sufficient reasons; but as the section now 
stands, I am'of opinion that an accused 
person has an absolute right to geta copy 
ef astatement of a witness for the prosecu- 
tion that has not been refused for reasons 
stated in the last paragraph ofcl.(1). I 
would refer in this connection to Ramgulam 
Teli v. Emperor (1). Nor am I pressed by 
Mr. Wiekenden's reasoning that the appli- 
cation should not be made in his Oourt but 
in the Court of the Sessions Judge. An 
accused person has a right to apply for 
copies as soon as a witness is called for the 
prosecution either in an inquiry or ina 
trial, the word “inquiry” being expressly 
mentioned in the second paragraph of 
s. 162. At the same time, although Mr. 
Wickenden was, in my opinion, clearly 
wrong inrefusing to grant copies, there 
can be no doubt that his order wasa bond 


(1) 107 Ind. Ons, 817; 7 Pat. 205; 9 P. L. T.92; 29 
i .J.297; A. L R.1928 Pat. 210; 10-A.L Or, R: 
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fide one made under a genuine mistake of 
law and apparently following a practice . 
which was adopted by the Sessions Judge 
in the matter. There can be no ground, | 
then, for supposing that Mr. Wickenden 
has acted under any bias or prejudice: on , 
the contrary he seems to have taken con» . 
siderable painsin the matter, to haye read . 
the statements in the diary carefully and to , 
have passed his order after satisfying , 
himself that there was no contradiction. | 
I do not, therefore, think that there can be 
any reasonable apprehension of partiality 
or unfairness against the Magistrate .- 
owing to his refusal to grant copies. ‘ 

The third ground is, I think, absolutely 
without foundation, Under s. 540, Orimi- 
nal Procedure Code, a Court has full . 
power to summon any person as & witness, . 
and it has been laid down that the Court 
shall summon such person if his evidence 
appears essential for the just decision of 
the case. Mr, Wickenden has given good 
reasons for calling farther medical evi- 
dence. The case was challaned under . 
s. 307, Indian Penal Code, andit is clear - 
that medical evidence would be import- 
ant. The injured person was examined 
by Dr. Sampson upon his admission to - 
the hospital, but was not subsequently : 
examined by him, After his examination . 
Mr. Wickenden was of opinion that more , 
medical evidence was necessary and the 
Public Prosecutor said he would produce 
further evidence. In calling further medi- 
cal evidence Mr. Wickenden was clearly 
acting within the provisions of s. 540, Orimi- 
nal Procedure Code, and no suspicion of 
bias of any kind can arise. It cannot be 
held that Mr. Wickenden was guiding or. 
assisting the prosecution: all that he did 
was to call further medical evidence whieh. 
in a case of this kind, was probably most. 
desirable. 

I am clearly of opinion, then, that none | 
of the grounds put forward show any bias . 
or prejudice on the part of the Magistrate 
nor is the cumulative effect of the circum- 
atances such as would cause any reason- 
able apprehension in the minds of the 
applicants that they would not get a fair 
and impartial trial. The applicants are 

en of some position and education, or, 
at any rate, they are not merely ignorant 
villagers, as is often urged in applications 
of this kind; and this being 80, they can- 
not beexpected to have any reasonable 
apprehension, unless the circumgtances are 
such as would warrant such an apprehen- 
sion in the mind of a man of average 
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intelligence and mental capacity. It is 
true that, when there does exist a reason- 
able apprehension in the mind of the ac- 
cused, a transfer of a case should be order- 
ed even though the circumstances are not 
such as would make the Court doubt the 
possibility of a fair and impartial trial. 
This has been held in several decisions, 
although it may be noted in passing that 
according tos. 526 (1) (a) of the Oode of 
Oriminal Procedure it is laid down that 
"whenever it is made to appear to the High 
Oourt that a fair and impartial inquiry or 
trial cannot be had in any Oriminal Court 
subordinate thereto...etc." There is nothing 
in s. 526 as regards any apprehension in 
the mind of the accused, and the only 
criterion is whether the.High Oourt is of 
opinion that a fair and impartial trial can 
or cannot be held. Atthe same time, it 
has now been laid down in a number of 
decisions that a reasonable apprehension 
in the mind of the accused is a ground for 
ordering a transfer, and that view must, 
I think, be followed. I would refer to the 
decisions in Machal v. Matru (2), Abdulla 
v, Emperor (3), Dupeyon v.: Driver (4), 
Farzand Ali v. Hanuman Prasad (5) and 
Narain Chandra Bannerjee v. Howrah 
Municipality (0). At the same time I would 
also refer to the case in Juggan v. Emperor 
7) where Knox, J., has taken rathera 
ifferent view of the matter. Granting, 
however, that a reasonable apprehension 
in the mind of the accused is a sufficient 
cause for transferring a case, the Oourt 
must be satisfied that sucha reasonable 
apprehension exists, and it can only beso 
satisfied from the circumstances of the 
case and from the conduct and behaviour 
of the accused as well as the accused's 
character and mental status. Each case 
must, of course, be decided on its own 
merits. Itis,in my opinion, impossible to 
determine with absolute certainty whether 
a reasonable apprehension exists in the 
minds of the accused or not as, strictly 
speaking, it isimpossible to determine the 
intention of the accused. Intention, how- 
ever, as laid down by Ismay, J.O., in 
JhagruGond v. Emperor (8) can only be 


2) 22 Ind. Oas. 980; 10 N.L. R. 15515 Or, L.J. 


196. 
3) 95 Ind. Cas. 755; 22 N. L. R. 99; 27 Or. L.J. 
ass. A. I. R. 1926 Nag. 448, 

(4) 23 O. 495. 

5) 19 A. 64; A. W, N. (1898) 177. 
6) 10 O. W. XN. 441 at p. 444; 3 Or. L. J. 379. 
» 22 Ind. Oas. 996; 30 A. 239; 15 Or, L. J. 212; 12 


A.L. J. 399. 
(8) LN, L. R. 134; 2 Or, La J, 746, 
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inferred from the acts of the accused, and 
every sane person must be presumed to 
intend the natural and probable conse- 
quences of his acts, Similarly, the state 
of an accused person's mind and the pos- 
sibility or probability of his entertaining 
a reasonable apprehension can only be 
determined fromthe circumstances, which 
might give rise to such apprehension and 
from the conduct of the accused, after 
taking into consideration the accused's 
position in life, social status and mental 
development. I would also quote a passage 
that occurs in Narain Chandra Bannerjee 
v. The Howrah Municipality (6): 

“The law requires that it should be made 
to appear to this Court that a fair and 
impartial trial cannot be had before we 
take action under s. 526 (1), Oriminal 
Procedure Oode, and we think that we. 
should not be doing our duty if we 
pretended to accept as reasonable grounds 
which we knew to be insufficient and 
unreasonable simply because the litigants 
were foolish enough to entertain them. To 
extend the rule inthe manner suggested 
by the learned Counsel would be to en- 
courage a distrust in the integrity and 
independence of the Magisterial Oourts in 
this country which would amount to a 
serious evil. We conceive it to be our 
duty rather to discourage unreasoning ap- 
prehension and distrust than to encourage 
it. We are not prepared, therefore, to 
apply the rule unless we are satisfied that 
there is in the present case a reasonable 
apprehension that the petitioners will not 
have a fair and impartial trial in the 
Court before which their case is at 
present.” 

I would also point out that in Serjeant 
v. Dale (9), a case often quoted in this 
connection, the reason for holding that 
the Codrt was not impartial was a personal 
one. Such a reason does not apply to 
the present case or to the majority, of 
cases in which applications for transfer 
are made. Of course,where any doubt 
can be shown as regards the personal 
impartiality of the Presiding Judge of 
the Court, a transfer should immediately 
be granted; but where no such personal 
grounds can be shown a transfer should 
only be granted when the Magistrate has 
shown by his acts or orders that there 
is a possibility that he may be prejudiced 
aghinat the accused or, at any rate, that 
the accused might have a reasonable 


No (1877) 2 Q.B. D. 558; 46 L. J, Q, B. 781; 37 L. T. 
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apprehension that he is so prejudiced. 
Such an apprehension should not arise 
from the ordinary acts of a Magistrate 
performed in the course of a case, 
During the conduct of a protracted trial 
it necessarily happens that many points 
arise upon which the Magistrate has to 
give a decision, and the fact that he 
makes & decision against the accused is 
not sufficient to warrant any apprebension 
of impartiality, if the orderis passed in 
good faith and the reasons for the order 
are duly stated. There is a tendency on 
the part of accused persons to come up 
for a transfer whenever there is an order 
which is adverse to them, but such an 
order can be no ground for a transfer if 
passed in good faith and in exercise of 
the Magistrate's jurisdiction. It may be 
noted that, in someof the cases referred 
to above, in which a transfer was granted 
on the ground of a reasonable apprehension 
existing in the minds of the accused, 
the Magistrate had either acted 
upon information outside the record or 
had acted in some other irregular manner. 
Such irregularity would, of course, naturally 
give rise to an apprehension; but when a 
Magistrate has not acted irregularly and 
has only acted in good faith. and in 
exercise of his jurisdiction, no apprehension 
should, as a rale, arise or be presumed 
to exist. Even when, as in the present 
case, a Magistrate has made a mistaken 
order, a8 pointed out above with reference 
to s. 162, Oriminal Prosedure Oode, it is 
no sufficient ground for inferring any 
reasonable apprehension of bias or 
prejudice, when the order has been passed 
in good faith and for reasons stated therein. 
In the case of a very ignorant or un- 
sophisticated person a transfer might be 
granted more readily, but in the case of 
persons of ordinary intelligence *and 
the character a transfer should only be 
given upon reasonable grounds. It is not 
sufficient in such a case for the accused 
to say that they have an apprehension 
that they will not get a fair and impartial 
trial, but it must be shown that, from 
the circumstances of the case, a reasonable 
inference can be drawn that such an 
apprehension does exist in the minds of the 
accused. 

In the present case I am of opinion 
that the circumstances do not show that 
any sufficient reason for such an a&pprehen- 
sion exists, nor do I think that the 
accused really entertain any such apprehen- 
sion; their object in making this applica- 
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tion is, I think, simply to securea trans- 
fer, and to defeat or delay the ends of 
justice. The application is one that 
should not be granted and J, therefore, 
dismiss it. The Magistrate will now proceed. 
with the trial of the case. 

ORDER.—The Magistrate has re- 
fused tu grant copies of statements record- 
ed in the diary, but, as already explained 
in my order of to-day’s date refusing trans- 
fer, I am of opinion that the Magistrate was 
wrong insodoing I, therefore, set aside 
the order of the Magistrate refusing copies 
of the statements in the Police diary and 
direct that such copies be furnished to 
the applicants under s. 162, Criminal 
Procedure Code, without further delay. 

G. R D. Application dismissed. 


—— 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
MisomtraANBOUB J UDIGIAL Casn.No, 39-B 
or 1928. 

February 15, 1929. 
Present:—Mr. Ghulam Mohiuddin, A. J. O., 
and Mr. Staples, A. J. O. 
OOMMISSIONER or INOOME-TAX, 
NAGPUR-—APPELLANT 
vergus 
RADHAKISAN RAMNATH—~Non- 
APPLIOANT. 

Income Tax Act (XI of 1922), sa. 24(N, 66—Losses 
claimed by assessee—Burden of proof—Opening balance 
not shown—Losses, whether allowable. 

When once income has been admitted from any 
transactions such as those of purchase and sale, the 
burden of proof ef losses is upon the assesseo who 
alleges them, and the losses cannot be said tobe 
satisfactorily proved unless all the particulars with 
regard to them are clearly shown; and a very im- 
portant particular with regard to such losses must 
always be the opening balance at the beginning of the 
financial year in which the losses are said to have oc- 
curred. P 219, col. 1.] 

In re Bishnu Priya Chowdhurani (4), referred to. 

Case referred by the Commissioner of In- 
come Tax, dated the 10th September, 1928. 

Mr. D. N. Chaudhdry, R. B., for the Ap- 
plieant. ef 

Mr. W. B. Pendharkar, for the Non-Ap- 
plicant. 

ORDER.—The Oommissioner of In- 
come-Tax has stated this case according 
to the order of Kinkhede, A. J. O., passed 
in Miscellaneous Judicial Oase No. 8-B of 
1927 on the 25th June, 1928. The facts 
have been stated at come length in the 
reference and need only be brieflyweapeated. 
There is a firm at Akola styled “Raghu-- 
nathdas-Rampratap” of which the owner is 


- 
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Radhakisan  Laxminarayan. That firm 
keeps accounts from Diwali to Diwali and 
submits returns accordingly for the pur- 
pose of income-tax. For the year ending 
in Diwali 1924 the return shown was: 


Income Rs. 10,473-12-0. 
Loss Re, 5,034.13 9. 
Total income... Rs, 5,438-14-9. 


The Income Tax Officer not accepting 
this return called for accounts and Submit- 
ted & report to the Assistant Commissioner 
who, after hearing Radhekisan and ex- 

_amining the accounts, assessed the income 
at Rs, 44,847-6-0. Radhakisan made an 
appeal to the Commissioner of Income Tax 
and some reduction was made by the Com- 
missoner; but otherwise the assessment 
was upheld. The assessee then applied 
for a reference under s. 66 (2) of the In- 
come Tax Act to the High Oourt but his 
prayer was rejected by the Oommissioner 
on the ground that no question of law 
arose out of the facts of the case, On an 
application then being made to this Court, 
Kinkhede, A. J. O., held that the case in- 
volved questions of law and directed the 
Commissioner of Income Tax to state 
the case and make a reference, 

The only point really in dispute now 
is whether the item of Re. 24,528-1-9shown 
as loss in the cotton business for the year 
under assessment is wrongly disallowed 
by the Assistant Commissioner making the 
assessment and by the Commissioner in 
the appeal. The matter has been stated 
at some length in the order of the Assist- 
ant Commissioner, dated the 17th Decem- 
ber, 1925, making the assessment, a copy 
of which is nowon the record as Ex, A. 
The point seems to be thatin the previous 
year cotton business was carried onin the 
name of Dongulal Ghisulal. When the 
books ofthe firm were called for, Radha- 
kisan produced books of the firm of Raghu- 
nathdas-Rampratap, but did not produce 
the books of Dongulal-Ghisulal, He stated 
that he could not find those books and 
appears to maintain in his appeal and in 

- his application to this Court that the ac- 
counts of Dongulal-Ghisulal were incor- 
poratedin the books of the main firm 
Raghunathdas Rampratap. The Assist- 
ant Commissioner, however, held that he 
could not accept the loss of Ra. 24,528-1-9 
beeause the closing stock and the sale- 
proceeds of the preceding year were not 
shown. In the appeal the Commissioner 
also held that, as the accounts of the busi- 
ness in question, i. e., of Dongulal-Ghisulal, 
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were not produced, it could not be know 
whether there was any opening stock from 
the preceding year or not. The Oommis- 
sioner, therefore, held that the appellant 
failed to prove that he sustained this loss, 
and did not allow it. 


In his order of reference the Commis- 
sioner has pointed out that the grounds 
given in the application to the High Oourt 
under s. 66 (3) of the Act were distinct 
from the grounds given in the application 
to the Commissioner under 66 (2) and con- 
tends that no reference upon & question of 
law not raised by the applicant before the 
Commissioner can be obtained referring in 
this connection to the case decided by this 
Court in Commissioner of Income-Taz, 
Nagpur v. Jainarayan Motiram of Shegaon 
(M. J. C. No. 20-B of 1927, on the 30th June 
1928), and to the ease decided by the Madras 
High Oourt in Commissioner of Income- 
Tax, Madras v. Income-Tax Assessment (1) 
decided on the 14th December, 1927, and 
also to the decision of the Allahabad High 
Court in In the matter of Lall Mal-Hardeo- 
das Cotton Spinning Mills (2) and Im the 
matter of Makhan | Lal-Ram Sarup (3). 
The question whether an assessee can obtain 
an order of reference from the High Court 
upon a pointof law not raised in his ap- 
plication to the Commissioner under s. 66 
(2) of the Act need not, we think, be gone 
into in disposing of the present reference, 
beeause, although the grounds given in 
the application to the High Oourt were 
different in form from the grounds given in 
the former application to the Commissioner, 
the real point at issue is the same, viz, 
whether the Assistant Oommissioner was 
right in DO ME the losses amounting 
to Rs. 24,528-1-9 alleged by the applicant 
during the year under assessment. The 
question of the interprétation of the Assist- 
ant Commissioner's order does not, in our 
opinion, arise, because the Assistant Oom- 
missioner's order is really clear and, in any 
case, the order of the Commissioner when 
deciding the appealis as clear as possible 
and ean leave noroom for doubt that the 
losses were not allowed because they were 
held to be not proved, &nd not on aecount 
of any imaginary profits or gains which 
were supposed to have occurred during the 
year under assessment or the previous 
year. 


(1) 110 Ind. Oas.742; A. 1. R, 1928 Mad. 889; 27 L, 
W.129; 55 M. L. J. 19, 

2)1 Income Tax Reporta 266. 

3) 1 Income Tax Reports 416 
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~The facts of the case are simple a8 stated 
above and, in our opinion, the only point 
of law involved is the question on whom 
the burden of proof lies to prove losses 
alleged to have been sustained: on the 
party alleging the losses or on the Income- 
Tax Department. The Assistant Commis- 
sioner and the Commissioner contend that 
the burden of proving losses is upon 
the assessee, who alleges them; whilst the 
argument putforward by the applicant is 
that proving losses is proving a negative 
and that, therefore, on the principle of the 
ruling in{n re Bishnu Praya Chowdhurani(4), 
the burden of proving the negative should 
not have been cast upon the applicant. 
This contention is, in our opinion, quite in- 
correct. There isa considerable difference 
between proving a negative, i.e, proving 
that there is no income during a year 
and proving that there were, as a matter 
of fact, actual losses incurred. The ap- 
plicant in the present case has not denied 
that there was income during the year 
under assessment. He has admitted income, 
but has pleaded that the expenditure ex- 
ceeded the income and thata loss was 
sustained. He, however, only stated the 
figures of purchases and sales, and when 
asked to givethe opening balance, which 
wassurely necessary so as to determine the 
net income for the year, he has failed to do 
go. Weconsiderthat, when once income 
has been admitted, the burden of proving 
losses is upon the assesesee who alleges 
them, and the losses cannot be said to be 
satisfactorily proved unless all the particu- 
lars with regard to them are clearly shown: 
anda very important particular with re- 
gard to such losses must always be the 
opening balance at the beginning of the 
financial year in which the losses are said 
to have occurred. è 
Unders. 24 (1) of the Income Tax Act 
an assessee is entitled to have his losses 
set-off against his income in any year, but 
he surely cannot claim that right unless 
he proves the losses; and the losses cannot, 
we think, be held to besatisfactorily proved 
by merely showing the figures for pur- 
chasesandsales during the year without 
showing the opening balance in hand at 
the beginning of the year. Nor are we 
pressed by the argument that in the pre- 
sent case there is really an assessment for 
additional income during the preceding 
year, which view seems to have been taken 
by Kinkhede, A. J, O., in his order direct- 


T 79 Ind. Oas. 305; 500.907; A. I. R. 1924 Oal, 
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ing the Commissioner to state the case. 
The income for the preceding year was 
assessed under s. 23 (4) of the Act as the 
assessee did not produce his books of ac- 
counts. In: the year now under review 
books were produced, but it has been held 
that those books, although they have been 
accepted as far as they go, are not 
sufficient to prove the losses alleged 
to have been sustained because the open- 
ing balance has not been shown. There is 
no attempt now made by the Income-Tax 
Department to increase the assessment for 
the preceding year, nor has any action 
been taken under s. 34of the Act with 
regard to the previous year, All that is 
now held by the Income-Tax Department 
is that during the year under assessment 
the applicant has really enjoyed income 
considerably more than the income shown 
because the losses which he has alleged 
in his cotton business have not been 
proved, 

The actual terms of the 
are :— 

"(1) Was the Commissioner of Income-Tax 
right in interpreting the Assistant Uommis- 
sioner's order to mean that the loss was not 
proved notwithstanding the facts disclcs- 
ed by the Assistant Commissioner's order 
dated 17th December, 1925 ? 

(2) Was the Commissioner of Income-Tax 
right in interpreting the Assistant Oom- 
missioners order to mean that no imaginary 
profits from a supposed stock were added 
in order to set off the loss of Rs. 24,528 
sustained by the assessee ? 

(3) If not, was not the addition unjustifi- 
ed and bad in law as based on mere suspi- 
cion or irregular and hearsay information 
and in the case of the assessee’s statement 
denying thenew and imaginary source of 
income" ? 

With regard to the first, we are of opin- 
ion that the Commissioner of Income-Tax 
was right in his interpretation of the 
Assistant Commissioner's order. In para, 2 
of his order, a copy of which is filed as 
Ex. B, the Commissioner has quoted a pas- 
sage from the order of the Assistant Oom- 
missioner and has then pointed out that 
there was some slight confusion in the 
latter order. The Commissioner has then 
gone on to show how the assessment in 
the preceding year was made under s. 23 
(4), as accounts were not shown, and in the 
year under assessment, as the opening 
stock had not been shown, the Assistant 
Commiesioner refused to admit the loss of 
Rs, 24,528. The Commissioner has further 
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explained that the addition of this loss to 
the income return is not really an assessment 
of additional income but isonly a refusal 
to accept losses which were alleged, but 
not proved. We cannot see that there is 
anything wrong or illegal in the Commis- 
sioner’s interpretation of the Assistant Oom- 
missioner’s order or in his finding. 

_ As regards the second question, which 
is largely a repetition of the first, we 
would again hold that no imaginary 
profits from a supposed stock have been 
added either by the Assistant Oom- 
missioner’s order or by the Commissioner's 
interpretation thereof. All that has been 
held in both orders is that, as the opening 
stock was not shown, the losses which have 
been alleged asa result of the sales and 
purchases for the year under assessment 
could not be allowed. No imaginary pro- 
fits or additional income have been assess- 
ed. The figuresas given by the assesses 
have been accepted with the exception that 
the lossesshown have been disallowed as 
not proved. 

From these findings it follows that the 
addition was not unjustified or bad in law. 
It was not really an addition of income, 
but only a refusal to allow the alleged 
losses. Norhasit been shown that these 
losses have been disallowed on account 
of any hearsay information, and there is 
no question of any new or imaginary source 
of income, All that has been held is that 
in the ordinary cotton business, which was 
admittedly carried on by the sssesses, the 
loases shown heve not been proved, because 
the opening balanee at the beginning 
of the year was not shown and only 
sales and purchases during the year were 
shown. 

We are of opinion, then, that the case 
now stated for decision should be answer- 
ed as indicated above and that there are 
no legal grounds for interfering with or 
reducing the assessment as made by the 
Commissioner of Income-Tax. Oosts of 
this application will be borne by the ap- 
plicant. We fix Pleader's fees at Rs. 300, 


G. R. D. Reference answered, 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
First Orvic ApPRAL No. 69-B or 1929. 
February 11, 1929. 
Present: —Mr. Ghulam Mohiuddin, A. J. O., 
and Mr. Jackson, A. J. O. 
KULSAMBI—PLAINTIFF —APPELLANT 


versus 
BILANKHAN AND OTHE&S—DRFRNDANTS 
— RESPONDENTS. 

Muhammadan Law—Dower—Nominal dower— 
Satisfaction of deferred dower, whether good con- 
sideration for sale—Civil Procedure Code (Act V of 
1908), O. XXI, r. 68—Burden on plaintiff to prove 
good faith —Principle, whether applicable to Muham- 
madan Law. É 

Nominal dowers are frequently agreed te in 
India asamere form by persons who have no 
means of paying it and who do not intend to pay it. 

The satisfaction of a deferred dower-debt can be 
8 valid consideration for a transfer between a 
husband and the wife.{p. 221, col. 2.] 

The proposition that in a suit instituted under 
O. XXL r. 63, Civil Procedure Oode, the onus of 
establishing that the transactio» on which the 
suit is based wasentered into in good faith lies on 
the plaintiff, is of general application and applies to 
ere d Muhammadan Law. (p. 221, col. 2; p. 222, 
col. d.j 

Appeal against a decree of the Addi- 
tional District Judge, Amraoti, dated the 
3rd September, 1927, in Civil Suit No.8 of 
1926, 

Messrs. Abdul Razak and W. B. Pen- 
dharkar, for the Appellant. 

Mr. M.B. Marathe, for the Respondents. 

JUDGMENT.—The plaintiff-appellant, 
Kulsambi,is the wife of defendant No. 1, 
Bilankhan. The other five defendants held 
decrees against Bilankhan and in execu- 
tion thereof attached the property now in 
suit, consisting of five fields aud some build- 
ings in Mouza Adula Bazar,in the Darya- 
pur Talug, Kulsambi, the plaintiff, pre- 
ferred objections in the execution proceed- 
ings; but they were disallowed and she 
has how brought her suit under O. XXI, r. 
63, fora declaration that the property is 
hers and in her possession and is not liable 
to be attached and sold in execution of 
the decrees obtained by defendants Nos. 2 
to 6 against defendant No. 1. 

The plaintiff bases her claim to the 
property in suit ona decree in her favour 
passed by the Additional District Judge, 
Amraoti, on 13th August, 1925, in Civil Suit 
No. 15 of 1925. The circumstances in which 
this decree came to be passed, according 
to the plaint, areas follows. At the time 
of her marriage to Bilankhan Kulsambi's 
dower was fixed at Rs. 50,000, 100 ashrafis 
and 50 dinars. Subsequently she lent to 
her husband Rs. .1,000.-Whenshé demand- 
ed from her hdsband payment of ket 
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dower and re-payment of the loan, he rais- 
ed objections and their dispute was refer- 
Ted to two arbitrators, Mr. Sharfuddin, 
Pleader of Amraoti, and Gulam Dastagir- 
khan of Kholapur. These arbitrators were 
unable to agree and the matter was referred 
to an Umpire, Syed Muzaffar Husain, Pleader 
of Amraoti. A copy of his award has been 
filed as Ex, P-6. It shows that the plaint- 
iff and her husband were agreed as to the 
amount of dower and as to the payment 
by the plaintiff to her husband of Rs. 1,000, 
but differed as to the nature of the dower, 
that is, whether it was prompt or deferred, 
and as to whether the Rs. 1,000 had 
been given as a loan or a gift. The Umpire 
decided that the dower was prompt and 
that the Rs. 1,000 was a loan and accord- 
ingly found that the plaintiff was entitl- 
ed to recover Rs, 53,625. He awarded her the 
property now in suit in full satisfac- 
tion of her claim and directed her to be 
put in possession as full owner, subject 
to the right of a mortgagee and to her al- 
lowing Rs. 400 annually and a house to 
reside in to her husband during his life- 
time. In terms of this award the decree 
by the Additional District Judge, Amraoti, 
was passed. 

The lower Court has found that the 
amount of the plaintiff's dower was not as 
stated by her in the plaint and as admitted 
by her husband in the arbitration pro- 
ceedings, but that it was Rs. 60,000, 100 
ashrafis and 2 dinars, That Oourt has 
also found that it was not settled whether 
the dower was prompt or deferred, It 
has further found that the award in the 
arbitration proceedings was not obtained 
bona fide but fraudulently, On these find- 
ings the plaintiff's suit has been dismissed. 

As regards the amount of the dower 
we are not prepared to accept the lower 
Court's finding. Apart from the evidence 
of the plaintiff herself, three witnesses, 
Muhammad Azam (P. W, No,1), Nur Muham- 
mad (P. W. No. 3) and Muhammad Nazim 
T No. 4), have deposed that the sum 

ed was Rs. 50,000, Muhammad Azam 
says that 100 ashrafis and 50 dinars were 
also to be paid. Muhammad Nazim 
apparently does not remember how many 
dinars were to be paid; and Nur 
Muhammad differs, as to the number of 
ashrafis and dinars, fromthe plaintiff and 
Muhammad Azam; but we agree that the 
discrepancies on this point are immaterial 
and we are not prepared to follow the 
lower Oourt in rejecting the evidence 
because it shows the mehar or dower ta 


KULSAMBI V, BILANKHAN. 


221 


| 

have been fixed at an absurdly high figure 
it is by no means uncommon for the dower 
of a Muhammadan wife te be fixed ata 
figure which is out of sll proportion to the 
husband's means. Nor can we accept the 
evidence of Dulekhan (D. W. No. 1) as 
sufficient to rebut that of the plaintiff's 
witnesses. Itis on his evidence that the 
lower Court has found that the dower was 
settled at Rs. 5,000, 100 ashrafis and 2 
dinars, and that it was not settled whether 
it was to be prompt or deferred. It is true 
that he is a step-brother of the plaint- 
iff; but on his own evidence he was only 14 
years of age when the plaintiff was married 
to defendant No. 1 and his knowledge 
as tothe dower may well be doubted. It 
cannot be assumed that his evidence is 
true because itis against the interest of 
a near relative ; as has been pointed out 
on behalf of the plaintiff, he appears to be 
at odds with his sister over her claim toa 
share in their father's property. 

We are prepared, then, to accept the 
evidence that the dower was fixed at 
Rs. 50,000, 100 ashrajis and 50 dinars. We 
are also prepared to accept the evidence of 
the plaintiffs witnesses that it was agreed 
that the dower was to be prompt; and it 
is unnecessary for us to examine the ques- 
tion, whether, in the event of there being 
no stipulation as to the nature of the dower, 
as the lower Court finds, the whole of it 
must be regarded as prompt. From one 
point of view the question, whether the 
dower was to be prompt or deferred, is of 
minor importance, as there is the authority 
of Suba Bibi v. Balgobind Das (1) for hold- 
ing that satisfaction ofa deferred dower- 
debt can be a valid consideration for a 
transfer between the husband and the 


e. 

The finding, however, that ostensibly 
there was valid consideration for the 
transfer of the property in suit from 
Bilankhan to Kulsambi does not, however, 
conclude the case. We have been referred to 
Raja Seth Gokuldas v. Jankee (2), Narayan 
Ganesh Ghatate v. Bhioraj (3) and Ghunsham 
Das v. Uma Pershad (4) for the proposition 
that, in a suit instituted under O. XXI, r. 63, 
the onus of establishing that the transaction 
on which the suit is based was entered 
into in good faith lies on the plaintiff, 
.178; A. "V. N, (1886) 51. 

P. L. R. 142. 

L. R. 87. 

Oas. 204; 15. N. L. R. 68; A. L. J. 

.J. 483; 21 Bom. L.R. 472; 28 O. W. N, 
19) M, W. N. 019; 10 L, W, 511; 1 U.P, L.R 

(P. 0) 86 (P, C.). 
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It has been urged on behalf of the plaint- 
iff that those decisions do not refer to 
cases under the Muhammadan: Law, but 
there is no force in that contention, as they 
are of general application. The question, 
then, is whether the plaintiff has proved 
good faith and for this she has relied almost 
entirely upon the arbitration proceedings 
and the award therein given. It hasbeen 
urged in this connection that there is no 
reason to suspect that the award was, as 
the lower Court has held, not obtained 
bona fide;and reference has been made 
to the status of the arbitrators and the 
Umpire. There is, however, no question 
of the bona fides of these gentlemen ; they 
dealt with the case as it was put before 
them by the plaintiff and her husband, 
As far as the matter appeared to them, 
there was & real dispute to decide and there 
were admissions by the parties and evi- 
dence to supportthe conclusion that was 
eventually arrived at. The question is 
whether the representation of the case to 
them was bona fide and correct, 

In this connection the first point we have 
to note is that the dower had been fixed 
ata figure so high that Bilankhan was pro- 
bably not intended to pay it, In Tyabji’s 
Principles of Muhammadan Law, (2nd 
Edition, page 173) the following ocours: 
“The 'Fatawa-i-Àlamgiri' contains a section 
(based on the ‘Zakhira’) dealing with mehr 
that has been nominally stated in -publio 
at a high figure, for the purpose of ‘reputa- 
tion’, but which is never intended to be 
demanded or paid. Nominal dowers are 
frequently agreed to as a mere form in 
India, by persons who have no means of 
paying it.” Kulsambi has deposed that she 
was married to Bilankhan 3 or 4 years 
before Sambat 1256, which means about 
1896 A.D. ; and the reference to arbitration 
was made on 3let Marsh, 1925; so that it 
was nearly 30 years after the marriage 
before Kulsambi sought to enforce pay- 
ment of her dower, which seems to us to 
indicate that the original intention was 
not that the lerge sum settled as her 
dower should be paid. As to the alleged 
loan of Rs. 1,000, which was included with 
the dower-debt in the reference to arbitra- 
tion, there is no evidence at all on the 
record to prove it. Kulsambi has deposed 
that she never made any cash loan to her 
husband. 

As regards the existence of the dispute 
between Kuisambi and her husband which 
led to the reference to arbitration, the 
lower Oourt has found that there was no 
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dispute, mainly on statements made by 
Kulsambi herself in her deposition. We 
have been asked to hold that Kulsambi 
became confused under cross-examination 
and made statements which she did not really ` 
mean. Itis pointed out, for instance, that 
she has said: “In the kararnama which I 
and my husband signed and which was read 
over to me (it was) distinctly stated that 
this property was given to me in lieu of 
mehr." This statement is, of course, quite 
wrong and there could be no motive for 
her making an incorrect statement on the 
point; but we ara not prepared to hold 
that it was due to confusion ; she was not 
under cross-examination when she refer- 
red, equally incorrectly, to a debt of 
Rs. 13,000 as having been entered in the 
kararnama; and the only conclusion that 
we can draw from her statements is that 
she had very little real knowledge of the 
arbitration proceedings and was probably 
merely a puppet in the hands of her hus- 
band, This is made still clearer by her 
statements that she never had any dispute 
with her husband about a loan, that he 
never denied that her dower was prompt 
and that he voluntarily gave her the pro- 
perty in suit in satisfaction of her dower- 
debt. She had nothing to refer to arbi- 
tration ; and it was clearly a fictitious dis- 
pute that was referred, to give an appear- 
ance of reality to astep already decided on 
by Bilankhan, namely, the transfer of the 
property in suit to the plaintiff, ostensibly 
in satisfaction of a dower-debt, which must 
have been only nominal, and of a loan, 
which has not been proved to have any 
existence, 

Oar view that the arbitration proceedings 
and the subsequent transfer though a decree 
passed on the arbitration award were not 
bona fide is supported by two other facts. 
The first is that the property in suit, which 
is valued in the plaint at Rs. 17,850, was re- 
presented tothe arbitrators, as the Umpire's 
award shows, as being worth Rs. 70,000, 
in order to show that it would satisfy 
Kulsambi's claim in full. The second fact 
is that there is no evidence to show that 
possession was transferred after the decree 
in Kulsambi's favour except her own 
deposition. Thatisa point on which she 
should have given satisfactory evidence 
and her failure to do so leads to the con- 
clusion that the possession was not trans- 
ferred. 

We hold, then, that the tranafer to Kul- 
sambi by Bilankhan was through collusive 
arbitration | proceedings, which were not 
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justified by the existence of any dispute 
and in which the award was obtained by 
misrepresentation and concealment of 
material facts, that there was no real con- 
sideration for the transfer, that it has not 
been given effect to in the matter of pos- 
session and, in fine, that the transfer was 
not bona fide but fictitious. This concludes 
the appeal, but there is one argument put 
forward on behalf of Kulsambi to which 
reference must be made. The argument 
is that a Muhammadan wife is a prior 
creditor in respect of her dower and has 
alien on her husband's property. It is 
based on the undoubted fact of a widow's 
lien on her husband's estate which entitles 
her to retain possession of any property 
of his of which she has obtained posses- 
sion lawfully and without force or fraud, 
Asto this argument it is only necessary 
to say that Kulsambi is nota widow and 
also that she has not been proved to be in 
possession. 

The result is that the appeal fails and is 
dismissed with costs, 


d. R, D. Appeal dismissed, 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 

GzooNp Givin APPBAL No. 598 or 1927. 
February 21,1929. 
Present:—Mr. Subhedar, A. J. C. 
HARI—PLAINTIFF—ÀPPBHLLANT 

i versus 
GHISU AND orHg288—DERFBNDANTS 
— RESPONDENTS. 
r Hindu Law—Debt by manager—No presumption of 
enefit. 

cpu is no presumption that a debt cogtracted by 
the Manager of a Hindu family is contracted for the 
benefit of the family. [p. 224, col. 1. 

Khazana Mal v. Jagan Nath (1), followed. 

Jagmohan Agrahri v. Prag Ahir (2), distinguished. 

Second appeal against the decision of the 
District Judge, Nimar, dated the 29th 
September, 1927, in Civil Appeal No. 17 of 
1927. 

Mr. W. 
lant. 

Mesers. S. K, Ghosh and S. R. Vaidya, for 
the Respondents. 

JUDGMENT.—Malik makbuza field 
No. 117, area 1°88 of Mouza Balrampur, 
Tahsil Khandwa, originally belonged to 
defendants Nos. 3 and 4. During their 
minority their mother sold the same to 
defendants Nos, 1 an@2 by a sale-deed dated 


R. Puranik, for the Appel- 
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26th March, 1918, for Re. 200 for alleged 
legal necessity as specified in the said deed 
of sale. After attaining majority defend- 
ants Nos. 3 and 4 sold the same field to 
the plaintiff on 16th January, 1926, for Ra, 
300. The plaintiff, therefore, brought the 
present suit for cancellation of the sale- 
deed dated 26th Marcb, 1918, and for re- 
covery of possession of the fieldas against 
the defendants Nos. 1 and 2, who were in 
possession. The defendants resisted the 
claim on the ground that, as the sale was 
for legal necessity and benefit to the minors, 
it was binding upon them and they could 


` not, therefore, re-sell the property to the 


plaintiff. 

Both the Courts below have concurrent- 
ly held that the legal necessity as specified 
in the recitals in the sale-deed and the 
pleadings was not proved, but dismissed 
the plaintiff's claim on the ground that the 
sale benefited the estate and the minors 
and was, therefore, binding on them. 

In patagraph (?) of his judgment the 
learned District Judge states as follows on 
this point:— 

“I agree, however, with the argument of 
the Subordinate Judgein para. 9of his 
judgment in support of his finding that 
the sale was not for necessity, inasmuch 
as the debts of the deceased father of the 
minors, which purported to be the neces- 
sity for which the sale-deed was executed 
were satisfied in other ways and as the 
other property of the minors was quite 
sufficient to provide for their maintenance, 
Nevertheless, prima facie it would be to the 
advantage to the joint family, consisting 
of a widow and two minor children to 
dispose of an old field 20 miles away from 
their other property, owing to the difficulty 
in properly managing such field. This 
fact having been proved by defendant No. 
1 the burden of proof shifted to the plaint- 
iff to show that inspite of the distance, 
nevertheless, the property was being quite 
efficiently managed by Musammat Nani 
Bai, and, therefore, it was not to thead- 
vantage of the estate to sell this property. 
The only. evidence on this point is the 
statement by P. W.No. 4, Bhagwan, the 
lambardar of Balrampur, who states that, 
when Hari was sub-tenant of the field he 
used to pay the rent. As, however, Hari is 
the son of this witness’ wife's brother I 
do not consider that this statement can be 
completely relied upon. Hari could, very 
well, have produced his reeeipt books to 
prove that he had paid the rent and not 
Musammat Nani Bai. Hence, I am of opinion, 


294 
that he has not discharged this burden. The 
field was previously sold for Rs. 200 and 
the minors have again got Rs. 200 from 
its sale to Hari. It cannot be said that 
Musammat Nani Bai sold the field for 

_inadequate value. I am, therefore, of 
. opinion that the finding of the Subordi- 
nate Judge to the effect that the sale 
was for the benefit of the minors is 
correct,” 

The plaintiff comes up in second appeal 
and his learned Advocate, while not 
challenging the adverse findings of fact 
as to legal necessity arrived at by the 
Courts below, urges that there being no 
evidence on record that the consideration 

. of Rs. 200 which was paid to the mother 
of the defendants Nos. 3 and 4 as manager, 
was either added to the estate of the 
minors or spent by her in improving 
the same the findings arrived at by the 
two lower Oourts that the estate was 
benefited by the transaction ceuld not be 
sustained. The learned Pleader for the 
respondents frankly admitted that there 
was not an iota of evidence to show that 
Ra. 200 received by the mother as considera- 
iion went really to benefit the estate, but 
he asked this Oourt to presume that 
which the Oourts below evidently did. 

In Khazana Mal v. Jagan Nath (1) 
it has beer, held that there is no 
presumption “that a debt contracted by 
the, manager of a Hindu family is contracted 
for the benefit of the family. In Jagmohan 
Agrahri v. Prag Ahir (2) such a transaction 
by the manager was upheld because it 
was proved that the consideration received 
was, as a matter of fact, employed in 
the extension of the family business which 
was not of a speculative nature though 
it had subsequently failed. Admittedly, 
there being no evidence on the pointas 
to how the consideration of Rs. 200 was 
disposed of by the mother manager, the 
findings arrived at by the Oourts below 
that the estate of the minors was really 
benefited cannot be upheld. 

I, therefore, allow the appeal and 
decree the plaintiff's claim with costs in all 
the three Courts, 

G. R. D. Appeal allowed. 


1) 74 Ind. Oas, 484; 4 Lah. 200; 5 Lah. L, J, 236; A. 
I. R. 1924 Lah. 44 


(2) 87 Ind. Cas. 27; 47 A. 452; 23 A, L. J. 200; A. I. 
R. 1925 All. 618, 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Sgoonp Orvin Apparat No. 250 or 1927. 
November 29, 1928. 
Present:—Mr. Maenair, A. J. O. 
GUMAN SINGH-—APPELLANT— 
versus 

PYARELAL AND oTHRHS—RESPONDENTS. 

Easements Act (V of 1888), s. 6€0—Lacense—Execution 
of permanent work by licensee—Revocation of license 
before work is complete, validity of. 

A licensor is not entitled to revoke his license 
when the licensee has, on the faith of the license : 
begun to erect a work of a permanent characte: ‘ 
and incurred considerable expense on the work, 
even though part only of the work is completed at 
the time the licensor desires to revoke the license. 

Vithaldas Marwari v. Goma (1), applied. 

Appeal against the decree of the Addi- ' 
tional District Judge, Raipur, dated the 
22nd March, 1927, in Oivil Appeal No, 159: 
of 1928, 

Mr. N.G, Bose, R. B., for the Appellant. 

Mr. D. N. Chaudhary, R. B., for the Res- 
pondents. 


JUDGMENT.—The plaintiff's father, “ 


amalguzar, permitted the defendant to 
build templeson a plot in the plaintiff's : 
village. The lower Appellate Court has found 


that the plaintiff's father granted an express :- 


t 


license to build the temples and as the de- `~ 
fendant on the faith of thatlicense con» : 
structed work of a permanent character and- ~ 


spent about Ra. 1,500, the license cannot now 
be revoked. The suit for possession of the 
plot was, therefore, dismissed. =o 5 
In appeal it is first urged that the de ‘nd- 
ant pleaded a giftand there was no 3.48 ~ 
regarding a license, There was a c'enr . 
issue: "Did the defendant construct the ~ 
templesonthe site with the conse. of. 


plaintiff's father?" This ground, therefore," 


fails. 

It is next urged that the plaintiff bye... 
notice, dated 6th August, 1923, revokgég 
the license, ata time when the defen? 
had done little work and the plaintiff «yaa 
entitled to revoke the license, but it is" 
quite clear that the defendant had incurred 
considerable expense on the work of build- 
ing the temple before the notice was given. 
The reasoning in Vithaldas Marwari v. 
Goma (1) will apply when part only of the 
work is completed at the time the licensor 
desires to revoke the license, 

The appeal fails andis dismissed. Costa 
on appellant. 

A, Appeal dismissed. 


(1) T9 Ind, Cas, 173; 20 N, L, R.60; ALR, 1924 
Nag, 264, 
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LAHORE HIGH COURT. 
Szoonp Orvin Appaay No. 3018 or 1924, 
February 21, 1929, 

Present :—Justice Sir Alan Broadway, 
KT., and Mr. Justice Harrison. 
ALLAHDITTA AND ANOTHER—PLAINTIFFS 
— APPBLLANTS 
versus 
JAMNA DAS alias DALO AND OTHERS— 
DEFENDANTS— RESPONDENTS. 

Specific Relief Act (I of 1877), a. 2£—A greement to 
sell—Specific performance—Delay, effect of. 

Delay which does not amount to waiver, abandon- 
ment or acquiescence and in no way alters the posi- 
tion of the defendants, does not operate as a bar 
toa suit for specific performance. p. 225, col. 2.] 

Jugal Singh v. Ghulam Malonea (1) and Kissen 
Gopal Sadaney v. Kally Prosonno Sett (2), approved. 

Second appeal from a decree of the 
District Judge, Ludhiana, dated the 29th 
August, 1924, affirming that of the Senior 
Sabordinate Judge, Ludhiana, dated the 
2nd April, 1924. 


Mr. Muhammad Amin, for the Appel- 


lants. 
Mr. M. C. Mahajan, for the Respondents. 


JUDGMENT. 

Harrison, J.—The plaintiffs in this 
case sued to enforce an agreement for sale 
of land made on the 23rd November, 1919. 
The suit was instituted on the 20th June, 
1923, and various reasons were urged ex- 
laining how it came within limitation. 
t was held to be within time, but was 
dismissed by both the lower Oourts, on 
the finding that the delay had been so 
gross and inexcusable as to disentitle the 
plaintiffs under s. 22 of the Specific Relief 
Act from obtaining the relief sought. 
From the order dismissing the appeal this 
second appeal has been lodged and this 
oint has been argued before us. Mr. 
ahajan also contends that the suit is 
barred by time. ° 

The findings are not as clear, as they 
might be on the question of limitation, 
but we understand them to be that de. 
finite extensions were given, the most im- 
ortant being the one which may reasonably 
be inferred from the action of the defend- 
ants in instituting a suit to clear their 
title. This suit did not terminate until 
the 22nd June, 1920, and from that date 
the suit is within time. A period of four 
months was allowed for the payment of 
Rs. 3,000 the price fixed in the compro- 
mise for satisfying the rival claims of 
Musammat Bhagwan Devi, It had been 
urged, and not specifically denied, that 
fhe defendants were granted the whole of 
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this four months, but whether {this was so 
or not the suit is within time. | 

On the main guestion involved in the 
case, Counsel for the appellants has relied 
on Jugal Singh v. Ghulam Mahomed (1), 
which is based on Kissen Gopal Sadaney 
v. Kally Prosonno Sett (2), Chamarti Surya- 
prakasarayadu v. Arardhi Lakshminara- 
simhacharyulu (3), a judgment of the Mad- 
ras High Court Eslanger v, New Sombreso 
Phosphate Co., (4), Gopali Ram v. Dewak 
Ram (5) and Batulan v. Nirmal Das (6), On 
the other side, reliance was placed, more es- 
pecially, on Nawab Begam v. Creet (7), 
Lachhman Das v. Kharak Singh (8), Swarath 
Ram Ram Saran v. Ram Ballabh (9), and 
the general principle of English Law em- 
bodied in s. 
Act. 

At first sight Jugal Singh v. Ghulam 
Mahomed (|), disposes of the question 
in the case. It has been pointed out by 
Mr. Mehr Chand that the concluding por- 
tion of that judgment deals with what is 
described as the third contention that the 
mere lapse of time would justify the Court 
in refusing to exercise its discretion in 


granting therelief sought. It was held that: 
the delay was notso great as to induce the’ 


Oourt to hold that the plaintiff .had for- 
feited his right and from this Mr, 
Mehr Ohand contends that the converse 
holds good and thatthere may be cases 
in which mere lapse of time causes 
forfeiture, On the main question 
the important passage is:—‘As re- 
regards the second contention, there is no 
question but that delay may, in certain 
cases, be evidence of abandonment or 
acquiescence; but, on the other hand, de- 
lay which does not amount to waiver, 
abandonment or acquiescence and in no 
way alters the position of defendants, does 
not disentitle the plaintiff to sue for speci- 
fic performance.” This view is based upon 


Kissen Gopal Sadaney v. Kally Prosonno 


Sett (2), where it was held that “Delay is 
not material so long as matters remain in 
statu quo, and it doesnot mislead the de- 


(1) 67 Ind. Oas. 700; 3 Lah. 376; 4 U. P. L. R. 
M TRA 100; 32 P. W. R. 1922; A. I. R. 1923 Lah, 
61. 

2) 33 O. 633. 

3) 23 Ind. Cas. 560; 26 M. L. J. 518. 

4) 29 B. 234; 6 Bom. L. R. 1013. 

5) 75 Ind. Uas. 743; A. I. R, 1923 Lah, 694, 

6) 44 Ind. Oas. 244; 4 P. L. W. 192, 

7) 27 A. 678; A. W. N. (1905) 147; 2 A. L. J, 403. 

8) 51 Ind. Cas. 704; 57 P. R. 1919. s 

? 89 Ind, Cas. 27; 47 A. 784; 23 A. L, Ji 029; L, R, 

6 À, 465 Oiv.; A. I, R,1025 ALL 595, 
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fendant or amount to uiescence. It 
must be shown that delay has prejudiced 
the defendant.” Precisely the contrary 
view was taken in Nawab Begam v. Creet 
(7), and the fact that a definite limitation 
was fixed was held not to debar the Court 
from refusing relief on the ground of mere 
delay when the suit was brought within 
the period. We accept the position, as 
laid down in Kissen Gopal Sadaney v. 
Kally Prosonno Sett (2), as perfectly cor- 
rect, and the fact that, in a later Calcutta 
judgment Maharaj Bahadur Singh v. 
Suresh Chandra Roy (10), the Judges con- 
fined themselves to stating the existence 
of the two contrary views without accept- 
ing one or the other, does not, in our 
opinion, affect, in auy way, the authority 
of the earlier ruling. While in no way 
differing or dissenting from Jugal Singh 
y. Ghulam Mahomed (|), we go one step 
further in holding that in no case does 
mere lapse of time deprive the plaintiff 
of his right to specific performance, unless 
it beheld that there has been abandon- 
ment, acquiescence or waiver, or, at the 
least, an alteration in the position of the 
defendant, in that to quote from Kissen 
Gopal Sadaney v. Kally Prosonno Seth (2), 
the other party has been put in a situation 
in which- it would not be reasonable to 
place him, if the remedy were afterwards 
to be asserted, The respective positions 
of the parties now before us have re- 
mained as they were though there has 
been a material rise in the price of the 
land, which may explain the conduct of 
the plaintiffs but does not in any way 
affect their righis. The plaintiffs are not 
debarred by mere lapse of time from en- 
forcing their remedy. 

The appeal is accepted, and the plaint- 
iffa’ suit is decreed, the costs of the 
plaintiffs being paid throughout by the 
contesting defendants, 


Broadway, J.—I concur. 


R. L. 2 
(10) 31 O. L, J. 304. ppeal allowed, 
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LAHORE HIGH COURT. 
Civi, Revision Paritos No. 270 o» 1928. 
December 7, 1928. 
Present :—Mr. Justice Addison, 
MUHAMMAD EW AZ-—OBj80TOR— 
PRTITIONER 
versus 
Haji NANEH MIAN-—Dacanzz-HOLDBR.AND 
BANDHU—Jvupemrnt-Desror— 
RESPONDENTS. 

Court Fees Act (VII of 1870), Sch. II, Art. 6— 
Security bond for stay of execution— Personal bond 
—Stamp required—Civil Procedure Code (Act V of 
1908), s. 145, proviso—Haecution against surety before 
proceeding against judgment-debtor, legality of—Notrce 
to surety, necessity of. 

A security bond executed in pursuance of an 
order of a Oourt for stay of execution under the 
Code of Civil Procedure, if it is only a personal 
bond. and does not hypothecate any property whether 
moveable or immoveable, need bear a  Qourt-foe 
stamp of annas 8 only under Art.6, Seh, II ofthe 
Court Fees Act and does not require any stamp 
under the Stamp Act, 

Guranditta Mal v. Gurdasmal-Ramchand (1), dis- 
sented from. 


In re Reference from the Munsif, Fourth Court, 
Habiganj (2), followed. 

There is no law which makes it-incumbent upon 
the decree-holder to proceed against the judgment- 
debtor first before proceeding against his surety. But 
there must be notice to the surety of some kind before 
his p can be attached in execution of the 
decree. [p. 227, col. 2] 


Muhammad Yusaf v. Ram Gobinda Ojha (5), dis- 
sented from. 


Lakshmishankar v. Raghumal (3) and Tan Kin 
Shan v. U Che S1 (4), followed. 


Petition from an order of the Judge, 
Small Oause Court, Delhi, dated the 18th 
February, 1928. 

Messrs, Shamair Chand and Qabul Chand, 
for the Petitioner. 

Mr. Muhammad Amin Khan, for the Re- 
8pondents. 


JUDGMENT.—There was a stay of 
execution in a Small Oause Court, pending 
a decision by this Court, conditional on 
the judgment-debtor giving security to 
the satisfaction of the Executing Court. 
Accordingly the present petitioner became 
surety for the due performance of the 
decree, making himself personally liable. 
When the cage went back to the Small 
Oause Court it at once issued a warrant of 
attachment against the moveables of the 
surety andcertain cattle were attached, 
The surety objected on three grounds, 
The first was that his surety bond was not 
properly stamped, as it only bore a Court- 
fee stamp of annas eight, the second wag 
that nonotice was given to him ofthe 
execution, andthe third that the Court 
should firet have attempted to realize the 
decree from the judgment-debtor, The 
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Reed Oause Court repelled all these objec- 
ions, 

As regards the first question Guranditta 
Mal v. Gurdasmal-Ramchand (1) was relied 
on, but this has not been followed subsequ- 
ently in various cases, A Full Bench of 
the Oaleutta High Court has given an 
authoritative pronouncement on this ques- 
tion in In re, Reference from the Munsif, 
Fourth Court, Habiganj (2). It held that & 
gecurity bond executed in pursuance of 
an order of a Court under the Code of Civil 
Procedure must bear a Oourt-fee stamp as 
required by Art. 6 of Sch. II of the Oourt 
Fees Act, 1870, and it will also be chargeable 
under the Stamp Act ifitia of the kind 
prescribed in Art. 40.or Art. 57, but it will 
not be chargeable under the Stamp Act if 
it falls under the residuary Art. 15. This 
is a case under the  residuary Art.15 
aud it follows that it only requires the 
Court-fee stamp required by Art, 6, Sch. 
IL of the Court Fees Act, 1870. Ifsucha 
security bond is a personal bond, Art. 6 
of the Court Fees Act alone applies and a 
Court-fee of annas- eight is sufficient. If it 
hypothecates immoveable property, then it 
must also bestamped under Art, 40 of the 
Stamp Act and registered. If it hypothe- 
cates moveable property, Art. 6 of the 
Stamp Act would appear to apply as well 
as Art. 6 óf the Court FeesAct. Again, in 
a case under O, XXXII, r. 6, Civil Proce- 
dure Code, itisclear that Art. 57 of the 
Stamp Act would also apply even in the 
case of asimple bond, and such a bond 
would require a Court-fee stamp of annas 
eight and also a stamp under Art. 57 of 
the Stamp Act. Ifin sucha case immove- 
able properties were hypothecated, such a 
bond would require a stamp under Art. 57 
of the Stamp Act as well as a Oourt-fee 
stamp and probably registration would also 
be necessary in such a case. In the present 
case, however, nostamp under the Stamp 
Act was necessary and I repel this objec- 
tion. 

It was next contended that under the 
proviso tos. 145, Oivil Procedure Code, 
execution could not proceed against the 
surety until such notice as the Oourt in 
each case thinks sufficient had been given 
to the surety. The provisoin the corres- 
ponding 8.253 of the old Code was to the 
effect that such notice in writing as the 
Court ineach case considered sufficient 


PU 91 Ind. Cas, 772; A.L R. 1925 Lah 552; 7 Lah, 
(3) 89 Ind. Cas. 289; 53 O. 101; 29 O. W, N. 851; 43 
O, L, J, 5; A, I. R, 1025 Oal, 906 (F, B). 
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should first be given. Under the new Code 
the words “ in writing " have been omitted, 
but the proviso still remains that the.decree 
can only be executed against the surety, 
provided thatsuch noticeasthe Oourt in 
each case thinks fit has been given to him, 
In the present case no notice was given 
and the first thing done in execution was 
to attach the cattle ofthe surety. Under 
the old Oode, it was held in Lakshmi- 
shankar v. Raghumal (3) that the surety 
must have notice in writing that the decree 
is going to be executed against him. 
Under the new Oode it was held in Tan 
Kin Shan v.U Che Si (4) that the Court 
must issue notice to the surety calling 
upon him to show cause and that an attach- 
ment issued without such notice is ultra 
vires. In fact aspecial form is provided 
in the Civil Procedure Code for notice to 
the surety of his liability under a decree. 
This is form No. 13in Appendix H of the 
Civil Proeedure Code. In my judgment 
s. 145 is quite clear and there must be 
notice to the surety of some kind before 
his property can be attached in execulion 
of the decree. In the present case there 
was no notice of any kind. 

The decision as regards the second ob- 
jection ends the matter before me, but I 
desire to expreas my opinion on the third ob- 
jection, as that also was argued. There is an 
obiter dictum in Muhammad Yusaf v. Ram. 
Gobinda Ojha (5) that it was incumbent 
upon the decree-holder to proceed against 
the judgment-debtor first and if nothing 
was recovered from him, he could then 
proceed against the surety. In my judg- 
ment this is nowhere laid down in the 
Oode and states the case too widely. I 
consider that the surety is sufficiently pro- 
tected by the proviso to 8. 145, Civil Pro- 
cedure Code. That gives him time to move 
his judgment-debtor to pay up the amount. 
If the judgment-debtor does not pay with- 
in that time, then it is open to the Court 
to proceed against either. ln the present 
case the judgment-debtor has already been 
in Jail on account of non-payment and it 
would have been of little use to issue an- 
other process against him. I would not, 
therefore, have been prepared to accept the 
revision on the third ground. 

AR, however, the Small Cause Court acted 
ultra vires in attaching the surety's proper- 


(3) 29 B. 20; 6 Bom. D. R. 657. 
(4) 84 Ind. Oas. 998; 2 R. 567; AIR. 1925 Rang. 
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o 109 Ind, Cas, 638; 55 O. 01; A. I, R, 1928 Cal, 
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ty without giving him some notice I 
accept the petition and eet aside the pro- 
ceedings against the surety up todate. It 
will be open tothe decree-holder and the 
Court to proceed further in accordance with 
law. The petitioner will have his costs here, 
R. L. Proceedings set aside. 


LAHORE HIGH COURT, 
Rererencg Caen No. 40 or 1927. 
January 7, 1928. 
Present: —Mr. Justice Zafar Ali and 
Mr. Justice Addieon, 
KALU MAL-SHORI MAL-—AsSB88SER 
— PETITIONERS 
versus 
COMMISSIONER or INOOME-TAX, 
PUNJAB—RzRzSPONDENT. 
Income Tax Act (XI of 1922), ss. 25 (8), 20—J oint 
family firm—Disruption of family, effect of, on 
Tm. 


A joint family business can be continued even 
after the disruption of the family, and the ques- 
tion whether it has been so continued or not after 
the breaking up ofthe family is to be determined 
on the facts of each case. 

Reference made by the Commissioner of 
Income Tax, Punjab, and N.-W. F. Province, 
Lahore, with his letter No. 505 J-M. dated 
the 18th November, 1927. 

Mr, C. Bevan Petman, for the Petitioners. 

Mr. Jagan. Nath Aggarwal, for the Re- 
spondent. 

JUDGMENT.—This is a reference 
made by the learned Commissioner of 
Inceme-tax in compliance with the order 
passed by a Division Bench of the High 
Court under cl. (3), s. 66, Income Tax Act 
of 1922. The facts are briefly as 
below: 

The assessee, Lala Nathu Mal, and his 
six sons constituted a joint Hindu 
family and they carried on a business in 
dyes at Amritsar and some other places 
under the name and style of Kalu 
Mal-Shori Mal and Oompany. It 
was stated that the sons separated from 
the father on 19th April, 1923, and started 
their own separate businesses in partnership 
with three outsidere, leaving Nathu Mal, 
the sole proprietor of the old business 
to be carried on under the old name 
and style. All the account-books of 
the former business remained with 
Lala Nathw Mal and he retained also to 
himself the right of realizing the outstand- 
ings of the old business, Lala Nathu Mal 
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contended that in consequence of the 
disruption of the family and the partition 
of the family property the old business 
was discontinued within the purview of 
8. 25 (3), Income Tax Act, but the Income 
Tax Authorities came to the conclusion that 
the result of the change in the constitu- 
tion of the family firm was that Lala 


Nathu Mal succeeded to the family 
business. 
As observed by the learned 


Commissioner it is common ground 
that if the assessee’s contention is well- 
founded, the case is governed by s, 25 
(3) But on the other hand, if the view 
taken by the Income Tax Authorities i8 
correct, the case falls under s. 26, 

It appears that the Subordinate Income 
Tax Officers expressed conflicting opinions 
from time to time in respect of the 
nature of the change in the old busi- 
ness that resulted from the separation of 
the sons from the father, but thcse opi- 
nions cannot be taken into consideration 
in deciding the issue which is before 
us. It is stated that the father imports 
dyes as before and sells the same to his 
sons as their commission agent. Further, 
it is stated that the sons on partition 
got cash, stocks of dyes and other 
property from the father. These facts 
do not go to show that on the'disruption 
of the family the father ceased to carry 
on ihe family business. On the ether 
hand, the facts that all the account-books 
of the firm remained with him, that he 
continued to carry on the business under 
the old name and style, and that he 
retained to himself the right of realizing 
the outstandings of the old firm show 
that he continued the old business. The 
legal effect of the disruption of a family 
is to be determined according to the facts 
of each case. The 
that the family firm ceased to exist be- 
cause the family disrupted, is untenable 
because the business of a family can 
continue in spite of its disruption. The 
question really is whether the business 
was discontinued or not in consequence 
of the breaking upof the family. Ac- 
cording to the facts stated above, it was 
not. We, therefore, hold accordingly. 
The acsessee to pay costs of the Oommie- 
sioner, 

A. Petition disallowed, : 


assessee’s contention . 
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LAHORE HIGH COURT. 
Lerress Patent ÀPPRAL No. 319 or 1925. 
| April 25, 1929. 

Present:—Sir Shadi Lal, Kr., Chief 
Justice, and Justice Sir Alan Broadway, Kr, 
HARBANS RAI AND OTAERS—PLAINTIFFS— 

APPELLANTS 
versus 
LAKHSHMA NAND ANB oTHERS— 
DEFANDANTS— RESPONDENTS., 
Civil Procedure Code (Act V of 1908), 8. 100 (c)— 
Punjab Courts Act (VI of 1918), 8. 41—Appeal wrongly 
decreed ex parte—Second appeal—Power of High Court 


to reverse decree. 
Where an appeal is decided ex parte by the lower 


Appellate Court, the High Court has jurisdiction in 
second appeal to reverse the lower Appellate Court's 
decree on the ground that it was wrong in proceed- 
ing to decide the appeal ex parte. 

Ghulam Haidar v. Jiwan (1), Sadhu Krishna Ayyar 
vy. Kuppan Ayyangar (2) and Jethalal Girdhar v. 
Varajlal Bhaishankar (3), followed. 

Letters Patent Appeal against the judg- 
ment of Mr, Justice Addison, passed in 
Civil Appeal No. 1039 of 1925, on 24th Oc 
tober, 1925, affirming that of the District 
Judge, Jullundur, dated the 7th February, 
1925 (modifying that of the Subordinate 
Judge, Third Olass, Jullundur, dated the 
17th December, 1924). 

Lala Badri Das, R. B., for the Appellants. 

Mr. Jagannath Aggarwal, for the Re- 


spondents. 


JUDGMENT. 

Broadway, J.—Fourteen plaintiffs sued 
one Mahant Bewa Das for possession of 15 
kanals 12 marlas of land. The trial Court 
decreed the suit, whereupon the defendant 
preferred an appeal to the District Judge 
making all the fourteen plaintiffs respond- 
ents, 

The appeal came up for hearing on the 
17th February, 1925, when it was ascertain- 
ed that out of the fourteen respondents 
only six had been served and were fepres- 
ented by Counsel. The other eight had 
not been personally served and one of them 
was reported to be in Madras where he was 
working as a contractor. The District 
Judge, however, considered that as the 
Counsel who represented the six respond- 
ents present before him had been represent- 
ing all the plaintiffain the trial Court, it 
was not necessary to adjourn the case and 
proceeded ex parte agaiust the eight unserv- 
ed respondents. The appeal was accepted 
and the suit dismissed, 

Against this decision the eight unserved 
plaintifis-respondents preferred a second 
appeal to this Oourt, and urged that they 
have been prejudiced by the proceedings in 
the Appellate Oourt having been taken 
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against them ex parte when they had not 
been served. 

The learned Judge in Ohambers held 
that this point could not be taken before 
him, on the ground that, although s. 100 
(1) (c) of the Oivil Procedure Code was ap- 
pliceble, it could not be said that there was 
a substantial error in procedure which 
might possibly have produced error or 
defaet in the decision of the case upon the 
merits. 

In coming to this conclusion the learned 
Judge in Chambers apparently lost sight 
of Ghulam Haidar v. Jiwan (1) in which it 
was held that where an appeal is decided 
ex parte by a District Judge this Court has 
jurisdiction in second appeal to reverse 
the Appellate Court's decree on the ground 
that he was wrong in proceeding to decide 
the appeal ex parte. This decision followed 
Sadhu Krishna Ayyar v. Kuppan Ayyangar 
(2) and is further supported by J ethalal 
Girdhar v. Varajlal Bhaishankar (3). In my 
judgment the order of the District Judge 
deciding the case ex parte was not justified. 
and I would, therefore, accept this appeal 
and setting aside the decrees of the learned 
District Judge and of the Single Judge 
of this Court remand the case to the Dist- 
rict Judge for disposal after giving due 
notice to the parties. The costs incurred 
in the appeal to the Judge in Chambers 
and in that to this Bench will be borne by 


the parties. 
B. L. Appeal allowed. 
(1) 69 Ind. Oas. 499; 3 Lah. 357; A. L R. 1922 Lah. 


(2) 30 M. 54; 1 M_L. T. 268; 16 M. L. J. 479 (F. B.). 
(3) 63 Ind. Oas. 478; 46 B. 184; 23 Bom. L. R. 769; 
A. I. R. 1922 Bom. 267. 


LAHORE HIGH COURT. 

Oivrt Raviston Petition No. 227 or 1928. 

November 30, 1928. 

Present :—Mr. Justice Tek Ohaud. 
GURDAS MAL-PLAINTIER— 
PETITIONER 
versus 
RAM BHEJA MAL AND ANOTHER— 
DaraxDaNTs— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), ss. 11, 
Expl. IV, 115—Decree for pre-emption—Vendee not 
impleaded as party recovering his share by suit—Suit 
by pre-emptor for refund of portion of purchase- 
money—O mission to set up claim in vêndee's suit— 
Res judicata—Rule against partial pre-emption— 
Revision—Dismissal of suit on question which doe 
not really arise—Interference, 


330. 


A sold certain land to B and C. X, a pre-emptor, 
sued B and obtained possession on payment of the 
purchase-money. C sued. X, impleading B also as 
a party, for recovery of his half share alleging that 
the decree for pre-emption was not binding on him 
as he was not a party to it. X did not in that 
suit claim a refund of half the purchase-money 
from B but subsequently instituted a suit for the 
same against B. $ pleaded that the suit was 
barred by res judicata as X might and ought to have 
set up his claim in the previous suit : 

Held, (1) that the suit was not barred by res 
judicata ; 

(2) that the suit did not in any way infringe 
the rule against partial pre-emption. 


Where & subordinate Court has thrown out a 
suit on a question which does not really arise in 
the case, the High Court can interfere in revision. 


Revision from a decree of the Sab- 
Judge, Jhelum, dated the 24th November, 
1927. 

Mr. Amar Nath Chona, for the Petitioner. 

Mr. Mukand Lal Puri, for the Respond- 
ents, 


JUDGMENT.—In 1919 one Lakhmi 
Das sold certain land to Ram Bheja Mal 
for Rs. 800 by ‘means of a registered deed. 
At the time of mutation the vendee, Ram 
Bheja Mal, stated that his brother Gian 
Ohand was also aco-vendee with him and 
that his name may also be entered along 
with .him as a purchaser. This was agreed 
to by the Revenue Authorities and muta- 
tion sanctioned in favour of both Ram 
Bheja Mal and Gian Ohand. Shortly 
afterwards Ramji Mal, collateral of 
Lakhmi Das, instituted a suit for pre-emp- 
tion of the entire land sold against Ram 
Bheja Mal alone. Gian Ohand was not 
madea party to this suit. A decree for 
possession of the entire land sold was 
passed in favour of Ramji Mal pre-emptor 
on payment of Rs. 750. In execution of 
this decree Ramji Mal obtained possession 
of the entire land. 

Thereupon Gian Ohand sued Ramji Mal 
for recovery of possession of half the land 
urging that he was owner of one-half and 
that he was not bound by the decree obtain- 
ed by Ramji Mal against Ram Bheja Mal. 
This suit was decreed on 10th August, 1923. 
Ramji Mal died sometime after and his 
son Gurdas Mal has sued Ram Bheja Mal 
for recovery of Rs. 375, urging that in 
execution of his decree for pre-emption 
against the latter he had paid Rs, 750 
as the price of the entire land sold, but 
that on the suit instituted by Gian Chand, 
brother of Ram Bheja Mal, he had to 
surrender one-half of the land and that Ram 
Bheja Mal was no longer entitled to retain 
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the full price paid but must refund one- 
half of it. 

A number of pleas were raised by Ram 
Bheja Malallof which were found against 
him by the trial Court, but the plaintiff's 
guit was dismissed on the ground that it 
was barred under Expl. 4,, s. 11, Oivil 
Procedure Code because of the failure of 
the plaintiff's father Ramji Mal to claim 
a refund of this amount in the suit for 
possession of half of the land which was 
instituted against him by Gian Chand. On 
appeal by the plaintiff the learned Senior 
Subordinate Judge has agreed with the 
trial Court in accepting the plea of res 
judicata and has also given another ground 
for dismissal of the suit, namely, that if 
a decree is passed in favour of the plaint- 
iff, it wonld beinfringing the rule of law 
against partial pre-emption. 

After hearing Counsel for the respondent 
at length I fail to see how Expl. 4, tos, 11, 
Civil Procedure Code, the general principles 
of res judicata can possibly apply tothe 
present case. The suit by Gian Chand 
was for recovery of one-half of the land 
which stood in his name on the ground 
that he was not bound by the decree which. 
Ramji Mal had obtained against Ram 
Bheja Mal. In that suit a plea by Ramji 
Mal for refund of half the sale price from 
Ram Bheja Mal would have been wholly 
irrelevant. Itis conceded that Gian Chand’s 
suit could not possibly be defeated by 
this plea. The matter perhaps might have, 
if at all, been agitated between Ramji 
Mal and Ram Bheja Mal, who were both 
defendants in that suit buta decision on 
this point between them would not in any 
way have resulted inthe dismissal of Gian 
Ohand's suit and was in no way necessary 
for the decision of the points arising in it. 

Nor has the other point mentioned by 
the learned Senior Subordinate Judge any 
bearing on the case. The plaintiff is not 
suing for pre emptiog a sale in part, but 
he is merely claiming a refund of the 
price wrongly realized from him by Ram 
Bheja Mal in respect ofa portion of the 
land in which he could not pass title to the 
plaintiff, 

Mr, Mukand Lal Puri for the respondant 
very strongly pressed that even if the 
decision of the lower Courts was wrong 
on a question of law, this does not justify 
interference by this Court on the revision 
side. Iam, however, of opinion that the 
rulings relied upon by him are inapplicable, 
as in this case the lower Oourts have 
thrown out the plaintif's suit on a question 
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which does not really arise in the case and 
have referred to certain provisions of the 
law which have obviously no application 
to it. I accept the petition for revision and 
decree the plaintifi's suit with costs in all 
Courts. 


A. : Suit decreed, 
LAHORE HIGH COURT. 
MiIEOCBLLANEOUS First Orvin ÁPPRAL No. 1711 
or 1928, 


January 31, 1928. 
Present:—Mr. Justice Bhide, J. 
GULAB SINGH-BHAGWAN SINGH— 
APPELLANTS 
VETSUS 
KISHEN SINGH-MAN SINGH AND 
ANOTARR— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 0. XLIII,r. 
1 (g)— Decree. satisfied before confirmation of sale— 
Appitoahon by auctvon-purchaser for confirmation— 
Order rejecting application on the ground that Court 
was functus officio —A ppeal. 

An order rejecting an appear for confirmation 
of asale on the ground that the Court could not 
pass any order re ting to the sale, as the execution 
proceedings had come to an end does not fall within 
the scope of O. XLIII, r. 1 (g), Civil Procedure Code, 
and is not appealable. 

After anauction-sale but before confirmation of 
the sale the deeree-holder and the judgment-debtor 
came to an ment and the decree was, on their 
request, recorded as satisfied. The auction-purchaser 
subsequently applied for confirmation of the sale. 
The Gourt rejected the application on the ground 
that the decree had been satisfied andthe Oourt had 
become functus officio. 

Held, that the order rejecting application was not 
appealable 


Miscellaneous first appeal against an- 


order of the Sub-Judge, First 
Amritsar, dated the 24th March, 1928. 

Mr. J. G. Sethi, for the Appellantg. 

Mr. Shambu Lal Puri, for Messrs. J. R. 
Aghnihotri, M. C. Mahajan and Devi Das, 
for the Respondents. 

JUDGMENT .—In the course of execu- 
tion proceedings after the auction of a house 
belonging to the judgment-debtor, but 
before confirmation of the sale, the decree- 
holder and judgment-debtor cama to an 
agreement and the decree was settled by a 
compromise. The Oourt was informed 
accordingly and the Oourt filed the pro- 
ceedings recording the decree as satisfied. 
No notice was issued to the auction-pur- 
chaser and no further order was passed by 
the Court as regards the sale, The auction- 
purchaser subsequently applied for con- 
firmation of the sale -but,the Oourt refused 
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to pass any such order, on the ground that 
the decree had been satisfied and the Court 
had become functus officio. From this 
D the present appeal has been pre- 
erred. 


A preliminary objection is raised that no 


appeal iscompetent. The appeal purports 
to have been filed under r. 1 (j) O. XLIII, 
Civil Procedure Code. According to this 
rule, an appeal lies from an order under r, 72 
or 92, O. XXI, Civil Procedure Code, setting 
aside or refusing to set aside a sale. In the 
present instance, no order has been passed 
under either of these rules, the Court has 
merely refused to pass any order asto the 
sale on the ground that the execution pro- 
ceedings had come toanend. The learned 
Counsel for the appellant contended that 
the order was tantamount to an order gettin. 
aside a sale. I do not agree. The fina 
order passed by the Court in the execution 
roceedings was the one dated lst Septem- 
or, 1927, by which the execution proceed- 
ings were filed on satisfaction of the decree. 
The effect of this order may be the setting 
aside of the sale and the release of the pro- 
erty from attaghment but no appeal has 
eed preferred from this order. The 
present order was merely to the effect that 
the Court could not pass any order as 
regards thesale as the execution proceedings 


had come to anend. This order does not: 


appear to me to fall within the scope of O. 
XLIII, r. 10), Civil Procedure Code. I, 
therefore, hold that no appeal lies. I dismiss 
the appeal with coste. 

A. Appeal dismissed, 


——— 


LAHORE HIGH COURT. | 

Civiu Revision Partition No. 431 or 1928. 

November 20,1928. | 
Present:—Mr. Justice Dalip Singh. 
YAKIN-UD DIN KHAN-—PRTITIONER 

versus R 

HAZARI GIR AND oTBERS— EBSPONDBNTS, 

Civil Procedure Code (Act V of 1908), O. XXI, rr. 
66,90—Material irregularity—Objection patent, but not 
raised by j t-debtor at na, time—Setting 
aside aale—Objection not raised some judgment- 
debtors—Others not estopped. 

Where an objection is patent on the record, the 
fact that it was not taken by the judgment-debtor 
in his application against attachment cannot preclude 
him from relying upon it in order to attack the sale. 
[p. 232, col. 1] M 

The fact that a particular objection to an attach- 


ment was not raised by some of the, jadgment-deb- . 


tors when they objected to the attachment will not 
bar the judgment-debtors who did not apply, from 
palsing thie objection, [ibid.] 
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Revision petition against an order 
of the District Judge,Hissar, dated the 10th 
April, 1928, reversing that of the Senior Suab- 
dU SN Hiesar, dated the 6th November, 
1925. 

Mr. Zafrulla Khan, for the Petitioner. 

Mr. M. L, Puri, for the Respondents. 

JUDGMENT.—1n this revision it has 
been contended that the learned District 
Judge is wrong in holding that the material 
‘irregularity which has admittedly occurred 
in the course ofan execution sale affected 
the price realized in the sale. 

The first irregularity to which District 
‘Judge has called attention, and it has not 
been contended before me that his finding 
on the point is wrong,'is an irregularity 
under O. XXI, r. 54. .The attachment, 
therefore, of the property was not made 
according to law. The argument of Counsel 
for the petitioner, therefore, that the 
judgment-debtor might have objected at 
the time of attachment to the proceedings 
loses much of its force. 

The next irregularity is one under O. XXI, 
1.66. No notice was issued to the judg- 
ment-debtors to settle the terms of the 
sale and the learned District Judge holds 
that the result was that property worth at 
least Rs. 16,000 was sold for a decree 
for Rs. 1,500, Counsel for the petitioners 
contends that on 17th July, 1925, three of 
the judgment-debters filed objections to 
the attachment but took no objection of 
the nature suggested by the learned Dis- 
trict Judge, namely, that other property 
could have been sold for the realization of 
the debt. In the first place the fact that 
three judgment-debtora who did so apply 
did not make mention of this fact does not 
bar the two judgment-debtors who did not 
apply from raising this objection. It 
must be borne in mind that all the judg- 
ment-debtors in this case are minors, 
Secondly, the objection is patent on the 
record and the fact that it was not made in 
the  applieation against attachment 
cannot preelude the judgment-debtors 
E m relying upon itin order to attack the 
gale. 

The third irregularity pointed out by 
the learaed District Judge is under O. XXI, 
r. 68, that the property was sold before 30 
days. There is forcein the contention of 
Counsel for the petitioner, that no material 
* results appear to have followed from this 
irregularity inasmuch as about eighty 
parsons wefe present at the time of the 
sale. There is more forse ia the third 
irregularity pointed out by the learned 
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District Judge that the auction: money 
was not deposited in time. Oounsel 
for the petitioner has not been able to 
show how the learned District Judge is 
wrong in his finding on this point, The 
learned District Judge hasheld that there 
is nothing to show that the fact that the 
sale took place at 10 a, w., instead of 6-30 
4. M, 88 adverticed caused any of the 
bidders to depart and that, therefore, no 
injury tothe judgment-debtors arose from 
this irregularity. It is further contended 
by Counsel for the petitioner that the learn- 
ed District Judge hasnot given any valu- 
ation of the land and, therefore, it is impos- 
sible to hold that the price realized was 
inadequate. It is true that the learned 
District Judge has not stated any sum as 
the value of the land, but various methode 
of arriving ata result have been indicated 
by himand they all value the property at a 
higher amount than Rs, 16,000 the sum 
ranging from Re. 20,000 to nearly 
Rs. 50,000. Itis also contended by Ocunsel 
for the petitioner that the learned District 
Judge has wrougly ignored the sale by 
Udgir, one of the co sharers in this pro- 
perty. The learned District Judge has 
not relied on it on the ground that the 
purchaser was a collateral of the seller and 
the price may have been reduced on this 
account. He has also conjectured the 
seller might be a profligate or a careless 
person. 1 do not think it was open to the 
learned District Judge to hold thata seller 
was a profligate orcareless without any 
evidence to that effect, but I cannot say 
that his finding ia vitiated by the fact 
that one of the reasons given by him is 
incorrect, 

On the whole, therefore, 1 am of opinion 
that the learned District Judge rightly 
held that the sale was vitiated by material 
irregularities which had led to material 
injury being suffered by the judgment- 
debtors whether on the ground that the 
price realized was inadequate or on the 
ground that the property sold was far 
in excess of the debt due, This revision, 


thorefore, fails and is dismissed with 
costs. ; 
A. Application disallowed. 
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LAHORE HIGH COURT. 
Szoonp Orvin APPRAL, No.172 or 1998, 
January 29, 1929, 
Present:—Mr. Justice Tek Chand 
and Mr. Justice Agha Haidar. 
Mahant PREM DAS—PrAINTIFE— 
APPELLANT 


versus 
Mahant OHARAN DAS—Darenpant— 
RESPONDENT. 

Principal and agent —Suit Jur accounts against 
legal representative of deceased agent, competency of 
—Procedure—Decree, form of—Burden of proof— 
Ordinary surts for accounts, procedure in. 

A suit can be maintained against the legal repre- 
sentatives of a deceased agent in which they:can 
be made liable for the moneys which were due by 
the agent tothe plaintiffto the extent of the assets 
received by them on his death, [p. 235, col. 1] 

Seth Chand Mal v. Kalian Mal (4) and Sasi Sekha- 
reswar Roy v. Hajirannessa Bibi (9), followed. 


Kumeda Charan Bala v. Asutosh Chattopadhya (2), 
dissented from, 

In a suit by the principal against the legal repre- 
sentatives of the agent, the plaint should be investigat- 
ed in the presence ofthe deceased agent's legal repre- 
sentatives and the onus should be placed upon the 

laintiff who must prove each item in the sum which 
hs claims, that is to say, he must prove that each item 
was actually realised by the agent and was not paid to 
the plaintiff by him. [t would be open to the legal 
representatives to adduce evidence to show either 
that the money was never realised by theagent 
or that it was paid to the plaintiff after realisa- 
tion. The Court should pass a decree for the amount 
if any found due to the plaintiff by the deceased 
agent and the decree should be against the assets of 
the deceased agentinthe hands of his legal repre- 
sentatives. [p. 236, col, 1.] . 

Sasi Sekhareswar Roy v. Hajirannessa Bibi (9), fol- 
lowed. 

In an ordinary suit for accounts, the plaintiff has 
to prove in the first instance that the defendant is 
an accounting party. If the finding of the Court on 
this point is in favour ofthe plaintiff then a prelimi- 
nary decree is immediately passed in his favour and 
the burden of proof is placed on theagent to show 
what amounts he has reseived and what disburse- 
ments he has made for and on behalf of the pringipal, 
and the final decree declares the amount if any which 
is found due to the plaintiff fromthe agent. [p, 234, 
col. 1.] 

Second appeal from a decree of the 
Additional District Judge, Hoshiarpur, 
dated the 2lst October, 1927, reversing 
thatof the Sabordinate Judge, Fourth 


Olass, Hoshiarpur, dated the 2nd May, 
1927. 


Mr, Fakir Chand, for the Appellant. 
Mr, J. L. Kapur, for Lala Badri Das, R. 
B., for the Respondent. 


JUDGMENT. 

Agha Haidar, J.—This is a plaintiff's 
appeal arising out of a puit which he 
brought against the chela and legal re- 
presentative of one Mahant Sant Das, the 
alleged agent of the plaintiff, for rendition of 
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accounts. The trial Court granted the plaint- 
iffa preliminary decree ina short judgment 
which doesnot contain any discussion on 
the important question of law raised in 
the latter portion of Issue No. 1, which 
runs as follows:—‘Was Mahani Sant 
Das deceased, manager of the plaintiff's 
estate and is his legal representative bound 
to render account to the plaintiff?". 

The defendant appealed to the lower 
Appellate Oourt, and the learned Addi- 
tional District Judge, after quoting 
various authorities, dismissed the plaintift's 
suit, holding, that a suit for rendition of 
accounts was not maintainable against the 
heir and legal representative of Sant Das 
deceased, the alleged agent of the plaintiff. 
No findings were recorded on the other 
points raised in the name of appeal, 

The plaintiff came up in second appeal 
to this Court. After being duly admitted, 
the appeal came up for disposal before 
my learned brother, Tek Ohand, but in 
view of the conflict of authorities on the 
point involved, he directed that it be heard 
by a Division Bench. It accordingly 
came up before us, and we have had the 
advantage of hearing a full argument from 
the Counsel representing the parties in thig 
Oourt. 

The plaint recites that Mahant Sant Das 
the guru of the defendant, Mahant Charan 
Das, was the agent of the plaintiff and as 
such realised the rents and profits of the 
plaintiff's property by virtue of a general 
power-of attorney which he held from the 
plaintiff. It is further alleged that the 
defendant was declared the representative 
of the deceased mahant about six months 
before the institution of the suit, though 
Mahant Sant Das had been murdered 
about two years ago. There ig the fur. 
ther allegation that the whole account of 
the income of the lands belonging tothe 
plaintiff and other income was with Mahant 
Sant Das and is now in the possession of 
the defendant, Finally it ig prayed that 
a decree for rendition of accounts may be 
passed in favour of the plaintiff against 
the defendant, the suit being valued at 
Re, 300. The plaintiff expressed hig will- 
lugness to pay deficiency in the OCourt-fee 
in case the amount found due by the de- 
fendant exceeded this sum. 

Having regard to certain allegations 
contained in the plaint, Mr. Fakir Ohand 
Counsel forthe appellant, at tka outset 
of his argument made it clear that the 
plaintiff, Mahant Prem Das, had appointed 
Mahant Sant Das as his agent under a 
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general power-of-attorney dated the 8th 
_of June, 1918, and it was for the period 
“between the execution of the power-of- 
attorney and the death of Mahant Sant Das 
that the plaintiff claimed rendition of 
accounts. 

A number of authorities were cited be- 
fore us. Some of these authorities related 
to casesin which a ward on attaining 
majority had sued his guardian, Others 
were decided on the principle of the pious 
duty ofa Hindu son to pay his father’s 
debts. These cases have no direct bearing 
upon the question before us and need not 
be considered. 

The plaintiff claims that heis entitled 
to rendition of accounts by the defendant, 
as representative of the deceased agent, 
Mahant Sant Das, for the whole period 
commencing with the execution of the 
general power-of-attorney and terminat- 
ing with the death of Sant Das and 
urges that the defendant is bound to 
render the whole account to him and to 
pay him the balance due, The nature of 
an ordinary suit by the principal against 
his agent for rendition of accounts is well- 
known. In sucha suit the plaintiff has 
to prove in the first instance that the 
defendant is an accounting party. Ifthe 
finding of the Oourt on this point is in 
favour of the plaintiff then a preliminary 
decree is immediately passed in his 
favour and the burden of proof is placed 
upon the agent to show what amounts he 
has rceeived and what disbursements he 
hag made for and on behalf of the principal. 
And the final decree declares the amount, 
if any, whichis found due to the plaintiff 
from the agent. A suit for rendition of 
accounts pure and simple brought by the 
principal against his agent is a personal 
action in the sense that it is founded 
upon that trust and confidence which the 
principal has perforce to repose in his 
agent, and itis owing to this fiduciary re- 
lationship between the parties that the 
burden of proof is cast upon the defend- 
ant, the moment that it is established that 
he is theagent and accounting party. After 
the death of the agent different consi- 
derations arise. There is no relationship 
of trust and confidence between the 
principal and the legal representatives of the 
deceased agent of the although the estate of 
ihe agent, inthe hands of his legal re- 
presentative’ continues to beliable to the 
principal for any sum of money which the 
agent might have realised for the plaint- 
iff, and failed to pay to the plaintiff or to 
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credit to his account. The legal repre- 
sentatives of a person, according to the 
maxim of the English Law "Actio 
personalis moritur cum persona”, are not 
liable fora mere tort, but the case is 
different where they are sought to be made 
liable forthe breach of a quasi-contract 
and where the claim is founded on breach 
ofa fiduciary relation or on failure to 
perform a duty onthe part of their pre- 
decessor. This principle is clearly laid 
down at page 553 of the case reported as 
Concha v. Murieta (1). In other words, if 
the agent has misappropriated the moneys, 
which he had realized for and on behalf 
of his principal without accounting for 
the amount during his lifetime, his legal 
representatives would be liable to make 
good the losses of the principal to the 
extent of the assets which they might 
have received from the deceased agent. 
They are not, however, personally liable 
for the defalcations of their predecessor. 


There is a case reported as Kumeda 
Charan Bala v. Asutosh Chattopadhya (2) 
where a suit for rendition of accounts 
was brought by the principal against 
the legal representatives of his deceased 
agent. In that case it was laid down 
that the estate of the agent in the hands 


of his legal representatives does not 
escape liabiltiy though the legal 
representatives cannot be called 


upon to render an account in the technical 
forensic sense in which the agent himself . 
would be liable in an ordinary suit for 
rendition of accounts. In this case” 
extensive amendments were suggested by 
the learned Judges, and it was held 
that, though the suit was not properly 
framed, yet the claim was maintainable 
for ethe recovery of moneys actually 
misappropriated by the deceased. It was 
further held that the plaintiff could 
recover damages for the loss suffered by 
him by reason of the agent's negligence 
and misconduct. As a result of the suggest- 
ed amendment the suit was practically 
converted into an ordinary money claim 
in which the plaintiff had to prove 
specific items of the amount due to him. 
Mr. Fakir Ohand, on behalf of the 
appellant, says that he did not want any - 
amendment of the plaint. This being 
the position, the learned Counsel for the 
respondent relied upon certain observations 


h (198+) 40 Oh, D. 543; 60 L. T. 798. 
6 Ind. Oas. 742; 17 O. W. N, 8; 16 O. L. J, 
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contained in the judgment under 
consideration which seem to lay down 
that a suit for rendition of accounts, as 
such could not be maintained against his 
legal representatives. Our attention was, 
however, drawn to a Division Bench case 
of the same High Court reported earlier 
in the same volume at page 414, namely, 
Jhapajhanessa Bibee v. Bama Sundari 
Chaudhrani (3). In this case the 
proposition that the plaintiff ought 
to ascertain what amount is actually due 
to him was not accepted and, it was held 
that a suit for account and for the money 
due on the taking of such account was 
maintainable against the legal representa- 
tives of the deceased agent. We notice 
that the case of Kumeda Charan Bala v. 
Asutosh Chattopadhya (2) which was decid- 
ed about a fortnight earlier, was not 
cited before the learned Judges, 

There are, however, a number of other 
authorities which lay down that a suit can 
be maintained against the legal representa- 
tives of the deceased agent in which they 
can be made liable for the moneys which 
were due by the agent to the plaintiff to 
the extent ofthe assets received by them 
on his death, 

Seth Chand Mal v. Kalian Mal (4), is a 
case which deserves special consideration. 
In this case the agent died and the 
principal brought a suit against his legal 
representatives on the allegation that on 
the death of the agent the balance in 
favour of the plaintiff was estimated at 
Rs. 3,700 and that the defendants in their 
‘character of the legal representatives of the 
deceased agent were in possession of the 
plaintiff's property which they were not 
entitled to retain. On these allegations 
the plaintiff prayed for an account. It 
was held' that this was not in reality a 
case of suing the legal representatives of 
the deceased agent for rendition of accounts 
but that the plaintiff was in substance 
asking that an account between him and 
his deceased agent may be taken in Court 
in the presence of the defendants as a 
step towards the decree against the de- 
fendants for payment. This case seems 
to have been followed in Muhammad Jamil 
v. Mehran Bibi (5) though the facts 
of that case were somewhat peculiar, 
inasmuch as an account was sought from 


Q 16 Ind. Oas. 414; 16 O. W, N. 1012; 16 O. L.J. 


4) 96 P. R. 1886. 
6 46 Ind. Oas. 457; 55 P. R, 1918; 191 P. W.R. 
1918; 132 P. L, R. 1918. e 
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the legal representatives of the plaintiff's 
alleged agentfor three distinct periods 
namely, (1) when the deceased wasa mere 
trespasser, (2) when he was acting as a 
guardian of the plaintiff, and (3) when 
the plaintiff and the defendants were co- 
sharers. The Court remarked that the 
suit could not be thrown out and dis- 
missed in toto. This case is not of much 
assistance, in that it does not contain 
any discussion of the principleenunciated in 
Seth Chand Mal v. Kalian Mal (4) namely, 
that “a principal could obtain an account 
from theson of the agent, having died 
without accounting”. 


The judgment of Wilson, J 


4, in 
Lawless v. Calcutta Landing and 
Shipping Co. (6) is instructive in that, 


while discussing’ the question of limita- 
tion, it laid down that on the death of 
the agent, the principal acquired a fresh 
right to have an account rendered by 
his legal representatives and that sucha 
right was recognised by the language of 
Art. 89 of the Indian Limitation Act, This 
case was relied upon by Ooxe, J., in 
Jhapajhanessa Bibee v. Bama Sundari 
Chaudhrani (3) already noted. 


In the case reported as Rao Girraj Singh 
v. Rani Raghubir Kunwar (T) the authority 
of Seth Chand Mal v. Kalan Mal (4), was 
accepted and it was held that the plaint- 
iffs could sue the son of the agent who 
had died before the suit for an account 
of his property for which the agent was 
accountable at the time of his death. The 
learned Judges make it perfectly clear 
that this was the law irrespective of the 
pious duty of a Hindu son to pay his 
father’s debts underthe Hindu Law. 

Reliance was placed on behalf of the 
respondent on acase reported as Ramesh- 
war Singh v. Narendra Nath Das (8) 
where it is laid downthat the represen- 
tatives of a deceased agent are not liable 
to render account in the sense in which 
ihe agent, had he lived, might have 
been called upon to do so and that the 
liability to render account is a personal 
one attaching to the agent and cannot 
be enforced against his heirs. But it ig 
further held that it does not mean that 
the heirs must necessarily escape liability 
altogether for the defalcations and breach 


(8) 7 O. 627. » 
7) 2 Ind Oas. 118; 31 A. 429; 6 A. L. J. 667. 
(8) 71 Ind. Cas. 918; A. I. 


R. 1923 Pat. 259; 5 P. L; 
T. 355; 2 Pat, L, R, 205, 
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of duty of the agent, ifthe principal can 
prove that he suffered loss thereby, the 
liability of the heirs being confined to the 
assets of the deceased agent in their hands. 

The case, which is directly in point 
and which, if I may be permitted to say 
go with respect lays down the correct proce- 
dure in cases like the present, is reported as 
Sasi Sekhareswar Roy v. Hajirannessa Bibi 
(9) This wasa suit for accounts which 
was brought against the agent. During 
the pendency cf the suit the agent died 
and his legal representatives were brought 
on the record. They raised the plea that 
the suit could not be maintained against 
them. The Courts below upheld thia con- 
tention, the lower Appellate Oourt re- 
lying upon Kumeda Charan Bala v. Asulosh 
Chattopadhya (2). It was held, however, on 
second appeal that the suit was 
maintainable and that it would bean 
extraordinary contentions that the death of 
the agent should once exonerate his legal 
representatives from all further liability. 
The learned Judges observed that if the 
agent collected moneys belenging to the 
plaintiff which he ought to have made over 
to him but died without doing so, it cannot 
be held that his legal representatives should 
be free from all liability. The learned 
Judges suggested that the proper course for 
the Court to follow was that the plaint 
filed by the plaintiff should be investigated 
inthe presence of the deceased agent's 
legal representatives, and that the onus 
should be placed upon the plaintiff who 
must prove each item in thesum which he 
elaims, that is to say, he must prove that 
each item was actually realized by the 
agent and further it was not paid to the 
plaintiff by him. It would be open to the 
legal representatives in such cases to 
adduce evidence to show either that the 
money was never realized by the agent or 
that it was paid to the plaintiff after realiza- 
tion. The Courtshould paes a decree for the 
amount, if any, found due to the plaintiff by 
the deceased agent and the decree should 
be against the assets of the deceased agent 
in the hands of his legal representatives, 
lt is true that in this case the agent had 
died during the pendency of the suit and 
his legal representatives were subsequently 
brought on the record, but on principle it 
does not make any difference whether the 
legal representatives are brought on the 
reccrd after the death of the agent, who was 
originally impleaded as a defendant, or 


(8) 47 Ind. Oas, 371; 28 O. L, J, 492. 
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where they are themselves impleaded as 
defendants,the agent having died before 
theinstitution of thesuit. It may be noted 
that the learned Judges did not aecept 
some of the observations made in the case 
reported in Kumeda Charan Bala v. Asutosh 
Chattopadhya (2) upon which the Counsel 
for the respondent before us has placed 
reliance. I accept thelaw and the proce- 
dure enunciated in the case of Sast 
Sekhareswar Roy v. Hajirannessa Bibi 
(9) which has the further merit of 
independently :adopting the line  of* 
reasoning which found favour with the 
learned Judges who decided the case of 
Seth Chand Malv. Kalian Mal (4). 

In this connection the Full Bench deci- 
sion reported as Kalee Kishen Paul v. 
Juggut Tara (10) is important. In 
this case Sir Barnes Peacock laid down 
that upon the death of the agent the cause 
of action acerued against the legal repre- 
sentatives tothe extent of the assets of the 
deceased in their hands and they must re- 
pay to the plaintiff (principal) any balance 
which upon adjustment of the account 
might appear due from the agent. 

After the death of the agent it would be 
extremely unjust to call upon his legal 
representatives to render an account in the 
same manner in which the agent would be 
liable if he were alive. The reason is 
obvious. Some of these legal representa- 
tives might be pardanashin ladies who 
knew nothing at allabout the dealings of 
deceased agent, others might be infants in 
arms, In ihe present case when the legal 
representative of the deceased agent is 
being sued the burden of proof should fall 
upon the plaintiff who must prove each 
item of amount which he claims. On the 
other hand, it is the duty of the ‘legal re- 
presentative to place before the Court all 
the accounts in his possession and power 
which the deceased agent might have pre- 
pared during the period of his agency. 

I would, therefore, allow the appeal and 
set aside the decree of the lower Appellate 
Court and as the suit has been disposed of 
on & preliminary point I remand the case 
under O. XLI, r. 23 of the Civil Procedure 
Code to the lower Appellate Court for deci- 
sion on the merits having due regard to the 
observations contained in this judgment. 
If necessary, it would be the duty of the 
Courts to investigate and adjust the ac- 
counts in the presence of the parties andon 
the materials placed by them on the record. 
The defendant shall have full opportunity 
(10) 11 W. R. 76; 2 B. L, R. A. O. 139. 
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ofcontroverting the evidence which the 
plaintiff might adduce in support of his 
claim. Costs here and hereafter would 
abide the result. The Court-fee paid on 
the memorandum of appeal filed in this 
Oourt shall be refunded to the appellant. 

Tek Chand, J.—I agree in the order 
proposed by my learned brother. 

R.L, Appeal allowed, 


LAHORE HIGH COURT. 
MIBOHLLANBOUS Finest ÁrPEAL No. 1902 
oF 1927. 

February 9, 1928, 

Present: —Mr. Justice Jai Lal. 
BELI RAM-—INSOLYENT—AÀ PPBLLANT 


Versus 
MANGAL DAS AND oTHERS—ÜREDITORS 
— REBPONDRNTS, 

Provincial Insolvency Act (V of 1980), 8.10 (2)— 
Insolvent's assets realised—Creditors not taking rateable 
distribution—Insolvent not applying for discharge— 
Annulment of adjudicatuon—Fresh petition for Ansol- 
vency, leave to present. 

One B. R. was adjudicated an insolvent and was 
ordered to apply for an order of his discharge six 
months after the date of his adjudication. His assets 
were taken charge of by the Official Receiver but 
none of the creditors took any steps to receive a 
rateable distribution out of the sale proceeds of such 
assets. The insolvent did not in time apply for his 
discharge and the District Judge on the suggestion 
of the Official Receiver without notice to the insol- 
vent annulled his adjudication, B. R. presented an 
application under s, 10 (2), Provincial Insolvency Act, 
for leave to present a fresh insolvency petition: 

Held, that it was a fit case for granting leave 
to present a fresh insolvency petition. 

Miscellaneous First appeal from an order 
of the District Judge, Gujranwala, dated the 
llth May 1927. 

Mr. Manohar Lal, for the Appellant. 

Mr, 8. C. Chatterjee, for the Respondent. 

* 


JUDGMENT.—Beli Ram, appellant 
was, adjudicated an insolvent on 2nd May, 
1925, and wasordered to apply for an order 
of his discharge six months after the date 
ofhis adjudication, His assets were taken 
charge of by the Official Receiver and it 
seems that none of the creditors took any 
steps to receive a rateable distribution out 
of the sale proceeds of such assets, The 
consequence was that on 20th March, 1926, 
the Official Receiver reported to the District 
Judge that the entire assets of the insolvent 
had been sold and that Re. 105-14.5 were 
in deposit with him but that none of the 
creditors had appeared to receive the same, 
He alsosuggested that as the insolvent had 
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not applied for his discharge as directed by 
the Oourt the adjudication should be 
annulled. The District Judge thereupon 
without giving any notice to the insolvent 
or to the other parties concerned annulled 
the adjudication on 25th March 1926, 

On 10th May, 1927, Beli Ram presented 
an application under s. 10 (2). Provincial 
Insolvency Act, for leave to present a fresh 
insolvency petition. This petition was 
rejected by the District Judge on 11th May, 
1927. Beli Ram has consequently present- 
ed this appeal with the sanction of the 
District Judge. 

After a careful consideration of the facts 
of this case I consider that this is a fit case 
in which the learned District Judge should 
have granted leave to present afresh in- 
solvency petition. As I have stated the 
estate of the insolvent was still under 
administration by the Official Receiver and 
consequently the insolvent might have 
been under a reasonable impression that he 
need not apply till the assets held by the 
Official Receiver had been distributed to 
the creditors. 

It appears, however, that during the 
pendency of this appeal the amount held 
by the Official Receiver was paid over to 
the insolvent who has offered to refund the 
same if so ordered by this Court. I consider 
that under the circumstances the proper 
order should be that the appellant be allow- 
ed to present an insolvency petition pro- 
vided he deposits the amount received by 
him from the Official Receiver in Court 
along with his insolvency petition. Con- 
sequently I accept this appeal and grant 
leave to Beli Ram to present a fresh in- 
solvency petition on the condition specified 
above. Under the peculiar circumstances 
of the case I leave the parties to bear their 
own costs. 


R. L, Appeal accepted, 


LAHORE HIGH COURT. 
O:vIL Rerarenog No. 26 or 1928. 
October 18, 1928. 
Present:—Mr. Justice Jai Lal. 
ARURA AND OTHERS—PLAINTIFFS 
versus 
WADHAWA AND OTHERS —DEFRNDANTS 
Punjab Tenancy Act (XVI of 1887) 5s. 77 (8)— 
Land of occupancy tenant washed away— Entry by 


tenant on re-appearance—Mulation in favour of 
tenant-wForctble dispossession by landlord—Suit by 
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tenant for possession—Jurisdiction of Revenue Court 
—Mutation, effect of. 

The plaintifis instituted a suitin a Revenue Court 
for recovery of land alleging that they were originally 
occupancy tenants of the land in suit, that the land 
had been washed away some years ago, that they had 
taken possession of the same after its re-appearance 
and that their landlords had forcibly dispossessed 
them. The suit was dismissed on the ground that 
as the Revenue Court had mutated the land in 
fovour of the plaintiffs, there was no question for the 
Revenue Court to decide. On a reference by the 
Commissioner: 

Held, that the suit was cognisable by the Revenue 
Court, though the status of the plaintiffs as occupancy 
tenants had already been recognised by that Court. 


ORDER.—This is a reference under 
s. 99 (1), Punjab Tenancy Act, made by the 
Commissioner of Lahore. 

The plaintifis instituted the suit out of 
which this reference has arisen on the 
following allegations: that they were origi- 
nally the occupancy tenants of the land 
in suit and that it was washed away by 
the Aik about 30 years ago, that on its 
re-appearance they took possession of it 
but were forcibly ejected by the defendants, 
the proprietors of the land, that is to say, 
their former landlords, There appears to 
bea dispute whether or not the land was 
actually taken possession of by the plaint- 
iffa after its reappearance, but for the 
present purpose it is unnecessary to decide 
this question, The suit was for possession 
of the land. 

It is obvious from the above that the 
plaintiffs claim to be the occupancy ten- 
ants of the land and allege that the defend- 
ants are their landlords, The suit is 
essentially one to establish the occupancy 
rights of the plaintifis in the disputed land. 
The Revenue Courts apparently following 
some conditions in the wajrb-ul-arz have 
mutated the land in favour of the plaint- 
if. The learned Collector states as 
follows: 

“Under s. 77 (3) there was no matter for 
decision by a Revenue Court as the status 
of the plaintifia as occupancy tenants had 
already been decided by the mutation order 
of 1925, which has never been disputed by 
the defendants, I consider that the Revenue 
Courts are precluded from taking cogniza- 
nce of this guit." 

Iam unable to follow this reasoning. If 
the Revenue Courts have already recog- 
nized the plaintiffs’ status as occupancy 
tenants then that is an additional reason 
why this suit should be cognizable by 
such Courts. In any case on the allega- 
tions made in the plaint the suit is cog- 
nizable by the Reyenue Courts, 
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Itisto be borne in mind that it is the 
case of the plaintiffs that they were ao- 
tually in possession of the land as oc- 
cupancy tenants beforeit was washed away 
and on its reappearance they again tock 
possession of it as such, therefore, it is 
clearly a suit between the tenant and the 
landlord. 

I answer the reference accordingly. 

A. Reference answered, 


— 


LAHORE HIGH COURT. 
ORrxINAL Revision No. 87 or 1929. 
March 1, 1929. 

Present:—Mr. Justice Tek Ohand. 
Musammat DANI—Acoussp— 
PRTITIONER 
versus 
EMPEROR— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 185— 
Criminal Procedure Code (Act V of 1898), s, 488— 
Warrant of arrest in maintenance: proceedings—Pro- 
tection from arrest. 

Section 135, Civil Procedure Oode, does not exempt 
a party from being arrested by a Oriminal Court 
in execution of an order under s. 488, Oriminal 
Procedure Qode. 

Case reported by the Sessions Judge, 
Ferozepore, on 18th December, 1928, 

REPOR'T.—The facts of this case are 
as follows :— . 

Two petitions for revision are presented 
by Musammat Dani, wife of Nikka Singh, 
and Ohanan Singh, son of Tara Singh, a 
Oivil Court Bailiff. Both have been sen- 
tenced to Rs, 50 fine under s. 342 of the 
Indian Penal Code for executing a warrant 
of arrest of Nikka Singh, husband of 
Musammat Dani, while Nikka Singh was 
entitled to the protection afforded by s. 
135,0f the Civil Procedure Code. 

The warrant, however, was issued by a 
Oriminal Court in execution proceedings 
under s 488 of the Criminal Procedure 
Code. Section 135 of the Civil Procedure 
Code only gives a person engaged in civil 
litigation sanctuary from arrest under Civil 
process, In the rang In the matter of 
Soorendro Nath Roy Chowdhry (1) it was 
held that this section did not apply when 
a party toa Civil Suit is arrested under a 
writ issued by a Small Oause Oourt. 

A fortiori it would not apply to a writ 
issued under the Oriminal Procedure 


Code. 


(1) 5 O. 108. 
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The Magistrate appears to have assimi- 
lated the proceedings under s. 488 of the 
Oriminal Procedure Code to Oivil proceed- 
ings and to have been impressed by the 
fact that a Oivil Bailiff was entrusted with 
the warrant, 

I do not, however, think that the legal 
position is affected by these details and 
I report the case to the High Oourt for 
the order of fine in each case to be set 
aside. 

Nors:—The fine imposed on the petitioner 
has been recovered. 

Mr. Bodh Raj, for the Petitioner. 

ORDER.— For reasons recorded by the 
learned Sessions Judge, Ferozepore, in his 
order reporting the case to this Oourt, I 
accept the petition, set aside the conviction 
of the petitioner and acquit her. The fine, 
if paid, shall be refunded. 

A, 

Petition accepted. 


LAHORE HIGH COURT. 
Ongi1MINAL Revision Puririon No. 974 oF 


928. 
September 22, 1928, 
Present :—Mr. Justice Tek Ohand, 
EMPERROR-—PRrITIONS3R 
versus 
BAHAWALI—AccUsED—HRBSPONDRNT. 

Criminal Procedure Code (Act V of 1898), s. 562— 
Offence punishable with transportation as alternative 
punishment—Attempt to commit murder—Benefit of 
section, 

Where one of the alternative punishments 
prescribed foran offence is transportation for life the 
provisions of s. 562, Oriminal Procedure Oode, will 
not apply. Therefore, an offence under s. 307, Penal 
Code, is beyond the scope of that section. 

Oriminal revision petition from. an order 
of the First Olass Magistrate, Gujranwala, 
dated the 30th March, 1928. 
` Mr, Anant Ram Khosla, for the Orown. 

Mr. Jawahar Singh Dhillon, for the Re- 
spondent, 

JUDGMENT,—The respondent Baha- 
wali, of Mauza Thatha Manak was 
tried and convicted by Lala Shankar Das 
Luthera, Magistrate, First Olass (with en- 
hanced powers) Gujranwala, of an offence 
under 8. 307, Indian Penal Code. In view 
of the fact thathe was a young man, 15 
or 16 years of age, the learned Magistrate 
directed that he be released under s. 562, 
Criminal Procedure Code on furnishing 
security for Rs, 1,000 with one surety to 
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keep the peace and to be of good behavi- 
our for three years. The required security 
was duly furnished. 

The Orown has preferred a petition for 
revision to this Court urging that 8,562, 
Oriminal Procedure Oode, does not apply 
to an offence under s. 307, Indian Penal 
Code, where hurt had actually been caused, 
and praying that on the findings of the 
Magistrate a substantial sentence of im- 
prisonment and fine be passed in accordance 
with law. 

The respondent has appeared in person 
and is also represented by Counsel He 
has contested the findings of fact arrived 
at by ihe learned Magistrate. But after 
examining the record I find myself in com- 
plete agreement with his view ofthe evi- 
dence. It appears that the respondent 
proposed marriage to Mweammat Bakht 
Bibi, who is the widowed daughter-in- 
law of his uncle Nawab (P. W. No, 1) and 
is also his father asister's daughter. She, 
however, rejected the proposal. Havin 
been put out by her refusal the respond- 
ent on the 28th Fabruary, 1928, cams to 
Nawab's house armed with a chopper and 
inflicted three blows upon Musammat 
Bakht Bibi, on the neck, the shoulder and 
the right side of the back, breaking the 
rib underneath. The medical witness P. 
W. No.7 was of opinion that the injuries 
Nos. land 3 were grievous and No.2 was 
simple. The victim Musammat Bakht Bibi 
TE in the hospital for more than 20 

ays. 

It is no doubt true that Musammat Bakht 
Bibi, when examined at a late stage of 
the case, stated that her assailant was 
one Shahu and not the respondent. But 
there is no doubt that sheis now trying 
to save the respondent, under pressure 
from her relations. After carefully ex- 
amining the record I am of opinion that 
the conviction under s. 307, Indian Penal 
Code, is fully justified. 

As one of the alternative punishments 
for such an offence is transportation for 
life, it is obvious that s, 562, Oriminal Pro- 
cedure Code, is inapplicable and the re- 
spondent must be sentenced to rigorous 
imprisonment and fine. The respondent 
gave his age in the lower Court as 15 or 16 
years. He appeared beforeme and seems 
to be a little older. 

Having regard to the serious nature of 
the attack and also making due allowance 
for his youth, I am of opinion thaj the enda 
of justice will be met by sentencing him 
to rigorous imprisonment for six months and 


240 


fine of Rs. 50 or in default further rigorous 
imprisonment for one month. I order accor- 
dingly. 


R. L, Order accordingly. 


LAHORE HIGH COURT. 
First Orvin ÀÁPPBAL No, 1014 or 1928, 
November 13, 1928. 

Present; —Mr. Justice Zafar Ali and 
Mr. Justice Addison. 

Messes. ATTAR OHAND KAPUR AND 
Sons rHroven RAM JOWAYA — PLAINTIFFS 
— APPELLANTS 
versus 
CHANDU LAL AND OTHERS—DRFBNDANTS 
—HRB8PONBHENTA, 

Registration Act (XVI of 1908), 8. I7 (1) (d)— 
Compromise varying rent of lease— legistration. 

A compromise effected in Oourt which embodies 
a contract for variation of the rent payable in 
respect of a lease is in essence a lease and is com- 
pulsorily registrable and if it is not registered in 
accordance with law, it is not only not admissible 
in evidence but also does not constitute a valid and 
operating contract between the parties. 

ale Mowar v. Ram Lakhan Misser (1), fol- 
lowe 


Lalit Mohan Ghose v. Gopali Chauk Coal Co., Ltd, 
\2), referred to. 

Charu Chandra Mitra v, Sambhu Nath Pandey 
(3), distinguished. 

First appeal froma decreeof the Subor- 
dinate Judge, First Olass, Lahore, dated the 
8th February 1827. 

Mesars. Daulat Ram and Bishan Nath, 
for the Appellanta. 

Messrs. Shamair Chand and Qabul Chand, 
for the Respondents. 

JUDGMENT. 

Zafar Ali, J.—This first appeal must 
fail forthe simple reason that the com- 
promise in the previous suit on which the 
plaintifis-appellants base their claim for 
rent ata higher rate than that given in 
the registered deed of lease is inadmissible 
in evidence, That previous suit was 
brought by the lessor (whose representative 
the present plaintiffs are) to recover arrears 
of rentat the rate stated in the lease, 
that is Rs. 512- per mensem. The suit 
ended in a compromise according to which 
the lesseq agreed to pay rent at Rs. 600 
per mensem from the lst of November 1925 
and the plaintiff lessor promised that 
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he would let the lessee use a certain door 
The compromise was verbal but the Court 
took down the statements of the parties 
and then recorded an order embodying 
the lessee’s promise and not that of the 
lessor. A decree followed in accordance 
with theorder and itis clear that all the 
terms of the compromise were not incorpora- 
ted either in the order or in the decree, 

This is one reason for holding that the 
compromise as a whole had not Bean Tecor- 
ded and was, therefore, not enforceable. 
Be that asit may the next point is that 
the compromise varied the terms of the 
registered lease with regard to the rate of 
rent, and that this variation amounted toa 
fresh lease which required registration 
even if it was duly recorded because a 
lease is compulsorily registrable under 
cl. (d) of sub-s.(1) of 8.17 of the Regis- 
tration Act, Olause (6) of sub-s. (2) of 
8. (17) is not applicable to lease. In 
Bagha Mowar v. Ram Lakhan Misser (1) 
where a similarcompromise was relied upon, 
a Division Bench of the Calcutta High 
Court held that a document which embodies 
a contract for variation of the rent payable 
in respect of a lease is in essence a lease 
and is compulsorily registrable and if it is 
not registered in accordance with law it is 
not only not admissible in evidence but it 
does not constitute a valid and operating 
contract between the parties. This decision 
was based upon Lalit Mohan Ghose v.Gopali 
Chauk Coal Co. Ltd, (2). The learned 
Oounsel for the appellants relies upon 
Charu Chandra Mitra v. Sumbhu Nath 
Pandey (3) which is, however, distinguish- 
able, 

No other point was urged. The appeal 
fails and is dismissed with costs. 

Addison, J.—I agree. 


R. L. Appeal dismissed. 
(Qi 41 Ind. Cas. 804; 27 O. L. J. 107. 
as = a: Oas. 723; 39 O. 284; 14 O. L. J. 411; 16 


) 46 Ind, Cas. 358; 3 P. L, J. 255; 4 P, L. W. 393; 
asia) Pat. 193 (F, B.). 
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‘RANGOON HIGH COURT. 
OURIMINAL Revision No. 344-B oF 1998. 
September 7, 1923. 

Present: — Mr. Justice Darwood. 
ABDUL GAFFOOR AND ANOTHER— 
APPLICANTS 

ersus 


v 
GOVIND PRASAD—RaaponpgEnt. 

Evidence Act (I of 1872), s. 88—Criminal Proce- 
dure Code (Act V of 1898), ss 858, 488—Absent 
witnesses, evidence of, when may be reeorded—Trans- 
ferring evidence of absent witnesses from vecord of 
case to which accused was mot party, legality ef— 
Evidence inadmissible—Consent or request by Counsel 
to admit, effect of—High Court's duty in revision— 
Conviction partly on inadmissible evidence, effect of. 

Evidenco which is legally inadmissible can not be 
rendered admissible either by the request or consent 
of the accused's Counsel, 

Before evidence of absent witnesses can be ad- 
mitted under s. 33, Evidence Act, from another judicial 
proceeding between the same parties it must be 
established that the presence of the witnesses could 
not have-been obtained: de. x x. 

Under s. 353, Oriminal Procedure Code, evidence of 
Witnesses against an accused must be recorded in 
his presence, therefore, the evidence of absent 
witnesses on the record of another judicial proceed- 
ing to which the accused was not a party cannot be 
brought on the record against him. 

Though it is not imperative .for the High Court to 
set aside every void order which comes to its notice 
when the person aggrieved does not move the Court 
to do so, when an accused person Has been prejudiced 
by an illegal act or order done or passed" d 


course of hie trial it is the duty of the High Gourt. 


io interfere and remedy the illegality ag far as 
possible. 

Where the conviction of añ accused’ proceeds par- 
tially on imadmissible evidence -ıt is not-possible to 
Bay that the accused. has not been prejudiced and 
the conviction will be set aside, 


Oriminalrevision-from an order of the 
Fifth - Additional Magistrate, ~Rangoop, 
dated the 13tb, June, 1923, in Oriminat Re- 
gular Trial No. 623 of 1928, - >= > 

Mr. Jeejeebhoy, for the the Applicants. . 

Mr. Vakeria, for the Respondent. 


are twe corporation Oonstables, who have 


been ‘convicted of attempting to extort a 


bribs of Rs..2 from the complainant. The 
case was tried by the Fifth Additional Ma- 


gistrate, Rangoon. There had been another 


ease in wüich 'appéllant Bashir Hussain 
prosecuted the complainant Gobind Prasad 
under s. 383; Indian’ Penal Oodé for assaul.- 
ing a public servant in ‘the discharge ot 


his duties; Govitid Prasad "was convicted” 


in that case and fined Ra: 30: ~~ 
This was in Oriminal Trial No. 319 of 
1927 ofthe Fourth Additional Magistrate, 


. Rangoon. “Both cases were: in regard to the 


same incident.” Itis unnecessary to enter 
into the facts of the case-under appeal 


16 
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because the conviction of one of the appel- 
lants at least was illegal. 

Inspite of the fact that Abdul Gaffoor 
was not a party in Criminal Trial No. 319 of 
1927, and in. spite of the protest of Govind 
Prasad’s Counsel to the course which he 
was about to adopt, the learned Magistrate 
admitted into evidence against both ap- 
pellants the depositions of three witnesses 
taken in Criminal Trial No. 319 of 1987, 
His reason for adopting what he knew was 
illegal procedure was “to save time, con- 
troversy,and forthe ends of justice" and 
also because the Advocate engaged in the 
second case happened to be the Advocate 
who appeared for Bashir Hussain in the first- 
case. JI understand that the Advocate con-~ 
cerned asked the Magistrate to admit this” 
evidence or at least consented to-its ad: ' 
mission. But neither request.nor consent 
to an illegal act can make it legal as the- 
Magistrate ought to have known. pan 

Eyen against Bashir Hussain the, evi- 
dence thus put in by consent was not really- 
admissible. The conditions under which 
alone evidence of absent witnesses is ‘ad- 
missible under 8, 33, Evidence Act, had not . 
been fulfilled. Ithad not been shown that- 
any effort had been made to find the wit- 
nesses who had left their residences and-. 
nothing was said of the nature of the 
disease of the one who was said to be ill. 
When the departure from their residences ` 
&nd the illness of the witness was men- 
tioned to the Court it was at once agreed 
thatthe testimony they gave.in Criminal - 
Trial No. 319 of 1927 should be put into ` 
evidence in this case. There was no proof- 
that the presence of the witnesses could- 
not have been obtained at the next hear- - 
ing. f A - m 

It has been urged for the respondent that 


‘the illegality mentioned above should- not-- 
ORDER.—The &pplicants in this* case 


be made a ground for setting aside the con- , 
victions, and the cases of Po Mya vi 
Emperor (1) and Emperor v. Ba Pe (2) hava | 
been quoted in support of the argument, 
In Po Myg's case (1) two persons were tried. ` 
and conyicted at once trial for two distinct 
offences committed by them jointly -on di- 
fferent occasions. Po Mya appealed and 
the trial was held by the Ohief Court to ba 
illegal and a re-trial was ordered. The: 
other accused Tun Lin had pleaded guilty 
and had not appealed. The report does 
not aay what eventually happened to his 
case but a reference was made to one Zm- 


(1) 26 Ind. Oas. 636; 7 L. B. R. 272; 1% Or. L.J, 


(2) 4 L, B. R, 143; 7 Or, L, J. 422, 
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peror v. Tha Byaw (3) in which an accused 
person was tried at one trial for commit- 
ting eleven different offences of the same 
kind, In that case it was held that though 
the joinder of charges was illegal and the 
conviction, therefore, bad, the High Court 
was not bound to interfere in revision as the 
accused did not appear to have been pre- 
judiced by the rejoinder but had pleaded 
guilty and had made no application for 
revision of the order convicting him. 

The facts of the two cases relied upon by 
the respondent are easily distinguishable 
from those of the present one. 

In the case of Emperor v. Ba Pe (2) it was 
held that it was not imperative for the 
: High Court to set aside every void order 
which comes to its notice when the person 
aggrieved does not move the Court to do 
80. With this principle I am in entire 
agreement but where an accused person has 
been prejudiced by an illegal act or order 
done or passed during the course of his 
trial I conceive it to be that duty of this 
Court to interfere and to remedy the ille- 
gality as far as possible. 

In the present case the appellant, Abdul 
Gaffoor, was entitled to have had the evi- 
dence of the absent witnesses recorded in his 
presence under the provisions of s, 353, 
Criminal Procedure Oode. This was not 
done. His conviction, therefore, is based 
partially on testimony which is not evi- 
dence against him and since it is impossible 
-to say how far the Magistrate was impress- 
ed by such testimony in the conclusion 
he arrived at, it is obviously impossible to 
support that conclusion, or to say that 
the petitioner has not been prejudiced by 
theillegal admission of evidence against 

Ï As I do not consider that there was 
sufficient justification for the Magistrate 
admittifg the same evidence against Bashir 
Hussain the same remarks in a minor 
degree apply to his case. 

In my view the convictions ought to be 
set aside. I, therefore, order them to be 
get aside and the applicants to be discharg- 
ed. No order will be passed for a trial. It 
will be for the complainant to consider 
whether he desires to proceed further ‘or 
not, | 
Conviction set aside. 


R.L. 
(8) 4 L. B. R. 315; 9 Or, L, J. 15 (F. B.). 
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RANGOON HIGH COURT. 
Srconp Oivit APPBaL No. 298 or 1928. 
September 3, 1928. 
Present:—Mr. Justice Carr. 

MA E TIN—PLAINTIFF—ÀPPELLANT 
versus 
MA BYAW AND e€THERE—DBFBSNDANTS— 

RESPONDENTS, : 

Contract Act (IX of 1872), s. 8%—Ante-nuptial 
promise to give land n. consideration of marriage— 
Marriage effected —Promise enforceable. 

A valid ante nuptial promise to giveland as 
kanwın made in consideration of marriage be 
comes a binding contract on the marriage taking 
place. Such a transaction, properly speaking, is not 
a gift but a conveyance in consideration of marriage. 


4 ,col, .] 
: Mr. Ba Thaung, for the Appellant, 

Mr. Kin U, for the Respondents. 

JUDGMENT:.—The plaintiff-appellant's 
case is that before her marriage to the son 
of Maung Pon, deceased and defendant No. 
1, Ma Byaw, Maung Pon and Byaw promised 
that on the celebration of the marriage they 
would give the land in suitto the young 
couple as kanwin, The marriage took 
place. and possession of the land was given 
to the plaintiff and her husband but no 
registered deed of conveyance was executed. 
Defendant has now taken back the land and 
claims it as her own. Plaintiff sued for 
specific performance of the promise to 


give, 

Beth Courts below have held that plaint- 
iffs suit is not maintainable and have 
dismissed it, no evidence being taken. 

It is not necessary to go beyond the 
plaint, If on the allegation therein set out 
being proved the plaintiff would be entitled 
to succeed in her suit, thatsuitis maintain- 
able and must be tried. 

If there was, as plaintiff alleges a valid 
antenupital promise made in consideration 
of the marriage the case of Pran Mohan Das 
v. Hari Mohan Das (1) is authority for the 
view that on the marriage taking place that 
promise would become a binding contract. 
If there was such a contract it would seem 
that there is no reason why it should not 
be specifically enforced and it would also 
seem that the transaction would not be 
properly a gift but rathera conveyance in 
consideration of the marriage. 

The final result of the suit must, of course, 
depend on the facts found, but Iam of 
opinion that the Courts were wrongin hold- 
ing at this stage that the’ suit is not 
maintainable, 

I allow this appeal setaside the judg- 
ments and decree of the Courts below and 


(1) 85 Ind. Oas. 799; 52 O. 425; 29 O. W.N, 888; 


$a. 1, R, 1925 Cal, 856. 
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remand the suit to the Sub-Divisional Court 
ef Tharrawaddy for trial and disposal on 
its merits. 

The appellant will be given a certificate 
for the refund of the Court-fee paid by her 
on this appeal. The appellant's other costs in 
this Court and her costs in the first appeal 
will be paid by the respondents. The costs 
of the Sub-Divisional Oourt will follow the 
result of the suit. 


R. L. Case remanded. 


RANGOON HIGH COURT. 
Criminal Revision No. 301-B oF 1928. 
July 18, 1928. 

Present :—Mr. Justice Maung Ba. 
MYA GYOK AND ANOTRER— ÁOCUSED — 
versus 
EMPEROR—Non- APPLICANT, 

Penal Code (Act XLV of 1860), s. 424—Removal of 
attached property—Legality of attachment, necessity 
[^] 


To base a conviction under 8.494, Penal Code, for 
removal of property attached it must be proved 
that the attachment was legal and that the provi- 
sions of law regarding attachment were duly com- 
plied with. 

Oriminal revision from an order of the 
First Additional Magistrate, Tharrawaddy, 
dated the 14th May, 1928,in Oriminal 
Regular Trial No. 66 of 1928. 

JUDGMENT.—Five persons were con- 
victed for dishonest removal of paddy at- 
tached in execution of a decree. On ap- 
pealthree got acquitted. The remaining 
two whose appeals were dismissed have 
come up in revision. ; 

Before the conviction can be treated as 
justified it is essential that the attachment 
was legal. Paddy in four talins in four 
different holdings was to be attached. 
Only two warrants were issued one ein re8- 
pect of one talin and the other in respect 
of the remaining three talins, A copy 
should be affixed on each talin, and another 
copy on the residence of the judgment- 
debtor. 

Maung Gale and Mya Gyok were not 
judgment-debtors but were mere tenants. 
In their case O. XXI, r. 46, lays down 8 
different mode of attachment and that mode 
has not been followed. As there had been 
no legal attachment their conviction was 
bad. Their conviction and sentence are 
set aside and they are acquitted. 

R. L, ‘ Conviction set aside. 


IBRAHIM V. ERIPHROR. 
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RANGOON HIGH COURT. 
ORIMINAL Revision No, 174-B or 1928. ~ 
July 18, 1928. 
Present:—Mr. Justice Maung Ba. 
IBRAHIM AND ANOTHER—ÀCOUBED— 
APPLIOANTS 
versus 


EMPEROR—NoN-APPLIOANT. 
Criminal Procedure Code (Act V of 1898), s. 869— 
‘Judgment’ meaning of —Dismissal in default, review 


of. 

The term ‘judgment’ ins. 369, Criminal Procedure 
Code, contemplates only a judgment on the merits. 
Therefore, & dismissal for default of appearance is 
not & judgment and as euch is open to review by 
the Oourt. : 

Oriminal revision for restoration of 
application dismissed for default of ap- 
pearance, 


ORDER .—This is an application to set 
aside the order dismissing Oriminal Revi- 
sion No. 174-B of 1928 for default of ap- 
pearance. 

When the case was called Mr. Rafi, who 
had argued the revision application and got 
it admitted, did not putinan appearance 
but the Assistant Guvernment Advocate 
appeared for the Orown. Mr. Rafi has 
now offered an explanation for his absence. 

The application for restoration of the 
revision application has been opposed on 
the ground that this Court has no power to 
review its order passed in a criminal case. 
Section 369, Oriminal Procedure Code, as 
amended by Act XVIII of 1923 reads: 

“Saye as otherwise provided by this Code 
or by any otherlawfor the time being in 
force or, in the case of a High Court 
established by Royal Charter, by the Letters 
Patent of such High Court, no Court when 
it has signed its judgment, shall alter or 
review the same, except to correct a clerical 
error". 

The sentence beginning with the words 
"Save as otherwise provided" and ending 
with “no Court" have been substituted by 
Act XVIIL of 1923. Previous to that substitu- 
tion the old section permitted of a possible 
reading that High Oourts had unlimited 
powers of altering or reviewing their judg- 
ments. It has now been made clear that 
the Bra Court's powers to review are 
governed by their Letters Patent. In 
criminal matters. Olause 25, Letters Patent 
of the High Court, confers on it full power 
and authority to review acase decided in 
the exercise of its original criminal jurisdic- 
tion on points of law. Such power to 
review does not appear to apply toa case 
decided in the exercise of its appellate 
revisional criminal jurisdictiot. Ho 
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I am of opinien that what has been stated 
above is only applicable to a “judgment.” 
The term “judgment” is not defined in the 
e (ode, In my view the "judgment" con- 
templated by s&. 369 isonlya decision on 
the merits. Trevelyan, J. in Damu 
Senapati v. Sridhar Rajwar 1) put it in 
another form. According to hima judg- 
ment means the expression of the opinion 
of the Judge or Magistrate arrived at after 
due consideration of the evidence and of the 
arguments. So [hold thata dismissal for 
default of appearnce is not a judgment, 

It, therefore, follows that this Oourt has 
power to review adiemissal order for default 
of appearance, 

Such view was entertained by a Bench 
of the Calcutta High Court in Ali .v. 
Emperor (2), whre it was held that "where 
a case is disposed of merely for default of 
appearance, or an order is passed to the 
prejudice of the accused and by mistake or 
inadvertance no opportunity was given 
him to be heard, the High Oourt may review 
the same," me 

For the above reasons I set aside the 
dismissal order and the case will be re- 
admitted and heard on the merits. 


R.L. Uo < Dismissal-order set aside, 
à) 21 O. 131. p 2 
2) 50 Ind, Cas, .25;. 46 0, 60; 20 Cr. L. J. 265, 


y ry - 


Pe — 
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only if the law applicable tothe facts which he coris 
siders to have been proved is doubtful, he may con- 
vict in the alternative. . . uy SX 

JUDGMENT.—The accused in this 
case has been convicted, in the alternative 
either of having committed the offence of 
theft of two cart wheels, under _s. 379 of the 
Indian Penal Code, or of having committed 
the offence of having taken a gratification of 
Rs. 5 for the restoration of thesaid cart wheels 
without taking any steps to cause the thief 
to be apprehended, unders.215 of the Indian 
Penal Code, The case has been very badly 
tried. Alternative charges under two 
sections cannot be combind together in one 
head of charge. If the Magistrate desires 
to charge the accused in the alternative 
he must frame two separate alternative 
charges. Moreover, the facts stated in the 
charge do not comprise the- essential 
ingredients of an offence under s, 215. 
Furthermore, the conviction in the alterna- 
tive is bad. Section 236 of the Criminal 
Procedure Oode does not apply where there 
is any doubt as -to the facts, but applies 
where there is a doubt as to the law ap- 
plicable to' a certain set of facts which 
have been proved. While the facts are in 
doubt there is no -objection ‘to the Magis- 
trate framing alternative charges, but at 
the conclusion of the case he is not entitl- 
ed to compromise, his doubts as to the true 
facts of the case by convicting in the 
alternative. He is bound to.come to a 


. distinct finding as to the facts, and then 
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^arges under two sections cannot be. 


only if the law applicable to the facts 
which he considers to have been proved is 
doubtful, he may convict in the alternative. 
In the present case there was no. doubt. 
whatever as to the facts, oras tothe law 
applicable thereto. There was no evi- 
dence whatever to connect the accused with 
the theft ofthe car} wheels, and the facta 
proved were that the accuged obtained a 
gratification of Rs. 5 to restore the stolen’ 
cart wheels, and then took no steps either 
to recover, the. wheels or to. cause. the 
apprehension. of the. thief. T'he:.offence 
committed by the accused was undoubtedly 
one under 8. 215.. The alternative.convic- 
tion ie, therefore, set aside, and the accused 
ig convicted of an offence under s, 215 of 
the Indian.Pensl.Oode: .In view ofthe. 
previous convictions proved against the. 
accused the sentence of 18 months’ rigorous 
imprisonment was suitable and will stand . 
A $ --~ . Order. modified,- 
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RANGOON HIGH COURT. 
Sgconn Givin ArPman No, 99 or 1928. 
O1vit Revision No. 142 oz 1928 

January 24, 1929, 
Present:—Mr, Justice Pratt. 
RAMDAS--ArPRLLANT 
versus — ^ 
KANNAMALC —RRSPONDENT.. 

Civil Procedure Code (Act V of 1908), ss. 47, 115, O. 
XXI, v. 22— Application for execution after oneyear 
from date of decree—Arrest without using notice to 
show cause—Legality of arrest—Appeal from order of 
arrest, competency of-——Reviston. 

Under O. XXI, r. 22, Civil Procedure Code, where 
an application for execution of a decree is made more 
than a year afterthe date ofthe decree the Court 
is bound to issue notice to the judgment-debtor to 
show cause before ordering his arrest, and if the 
Court dispenses with the notice under sub-r. (2) of 
the said rule it is bound to record itg reasons. Failure 
to comply with the provisions of this rule is not a 
mere irregularity but an illegality which goes to the 
very root of the proceedings and renders them void 
for want of jurisdiction 


Syam Mandal v. Sati Nath Banerjee (1), followed. 

Where an application for arrest ofa judgment- 
debtor was mada after the expiry of more than one 
year from the date ofthe decree and the Executing 
Court, overlooking the provisions of O.XXI, r. 25, 
Oivil Procedure Code, committed the judgment- 
debtor to jail without issuing him notice to show 
cause, and the judgment-debtor contended “in second 
appeal that thearrest was ultra vires: 


Held, (i) that the arrest was ultra vires as no notice 
to show cause was issued before arrest; 

(3i) that the order committing the judgment-debtor 
to jail was not appealable as the question of juris- 
diction was not raised before the Executing Oourt 
and no matter contemplated by s. 47 of the Code waa 
decided by the said order, 


(iii) that the High Oourt would, however, set aside 


the orderin revision as otherwise irreparable injury 
might be caused to the judgment-debtor. 


Second civil appeal from an order of the 
District Court, Mandalay, in Oivil Appeal 
No. 68 of 1928, " 


Mr, Sanyal, for the Appellant. 
Mr. Tha Kyaw, for the Respondent. 


JUDGMENT.—In Oivil Execution 
Oase No. 37 of 1938 of the Township 
Court, Amarapura, orders were passed on 
the 26th March, 1928, committing the 
judgment-debtor to jail, 


Execution was taken out over one year from 
the date of the decree and it was, therefore, 
compulsory under O. XXI, r, 22 to 
issue a notice toshow causeto the judgment- 
debtor before ordering his arrest. 


Itis comon 


ground „that no such notice 
was issued. 
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The District Court on appeal held that - 
the failure to issue notice was merely an °’ 
irregularity which did not vitiate the 
subsequent arrest. - 


Sub-section (2) allows the Court to issue 
process for reasons to be recorded without 
firat issuing notice if it considers issue of 
notice would cause unreasonable delay or 
defeat the ends of justice. . 


The Judge recorded, no reasons for 
issuing process and obviously overlooked 
ihe provisions of r. 22 of O. XXL 
Under the circumstances the failure to 
issue notice to the judgment: debtor was 
not amereirregularity but a defect which 
goes to the very root of the proceedings 
and renders them void for want of jurisdic- 
tion as was laid down in Syam Mandal v. 
Satinath Banerjee (1). 


There is & consensus of opinion on this 
point in the High Courts, 

There can beno doubt that the order for 
arrest of the judgment-debtor and all the 
proceedings in execution were void in 
consequence of the initial failure to issue 
notice. z . 


For the decree holder in this Oourt, 
however, the objection has been taken that 
no appeallies against the order in question, 
which was passed under s. 51 and 
cannot beconsidered 8s a question arising 
between the parties tothe suit in which 
the decree was passed relating to the 
execution or satisfaction of the decree, It 
is contended accordingly that no appeal . 
lies. 

This contention must prevail. 

No question arose between the parties 
for determination. No objection was 
made to the committal to jail and the ques- 
tion of its legality was not then raised. 

Had the judgment-debtor at the time 
challenged the jurisdiction of the Judge 
to pass orders in execution, then the order 
deciding the question of jurisdiction 
would have been an order unders. 47 
and would have been appealable. 

I hold, therefore, that no appeallies and 
the appealis dismissed, but as the point 
should have been taken in the District 
Oourt there will be no order of costs. 


It is (conceivable, however, that the 


existence of the order on execution -me=——=— 


do the judgment-debtor an irren 


injury, since he was never given 


(1) 38 Ind. Cas. 403; 44 0,054; 24 O. L.J 
O. W, N. 776. . 
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a portini of showing cause against execu- 
tion. 


As the whole of the proceedings were 
without jurisdiction the case is one where 
I feel bound to take the unusual course 
of interfering under the revisional powers 
conferred by s, 115. 


The order appealed against is therefore, 
set aside. 

I notice the decretal amount was 
sebsequently paid into Court. By consent 
it will remain there for a reasonable time 
say one month from receipt of this order, 
to enable the decree-holder totake fresh 
proceedings by way of execution, if he 
wishes to do so. 


4. Order set aside. 


RANGOON HIGH COURT. 
ORrMINAL Revision Nos. 1160A To 11174. 
oF 1928. 

December 12, 1928. 

Present:— Mr. Justice Oarr. 
EMPEROR--APPLICANT 
versus 
AUNG BA WIN ANP OTHERS—AÀOQOUBED 

Vaccination Act (XIII of 1880), ss. 9,17, 18, 28— 
Burma Vaccination Law (Amendment) Act (I of 1909), 
s. 18 (1)—Failure to vaccinate child over six months 
old—Conviction of parent—Legality of conviction— 
Proper procedure. A 

Section 13 (1) of the Burma Vaccination Law 
(Amendment) Act of 1909 relates to the refusal of a 

reon to be vaccinated himself and has nothing to 

o with the refusal of parents to allow their children 
to be vaccinated. [p. 247, col, 1.] 

There is nothing in Burma Act I of 1909, to 
authorise any officer torequire the parent of a child 
over six months of age to have it vaccinated and for 
such a case provision is made only in B. 9 of the 
Vaccination Act of 1880. [2bid.] 

Under s.17 of the Vaceination Act before en- 
forcing the provisions of s. 9 of thesaid Act a notice 
must be served on the parent, requiring him to 
attend at atime and place to be specified in the 
notice to have the child vaccinated, and then under 
s. 18, ifthat notice is not complied with, the Super- 
intendent of Vaccination must report the matter toa 
Magistrate duly appointed in that behalf, who shall 
summon the parent and demand his explanation, and 
if such explanation is not satisfactory, make an 
order directing the parent to comply with the notice 
before a date to be specifled andit is only on the 
failure of the parentto obey the order of the Magis- 
trate that he can be convicted. [ibid.] 

Criminal revision against an order of 
the First and Second Additional Magistrate 
Moulmeingyun. . 

e 


JUDGMENT.—One judgment will 
suffice to dispose of Oriminal Revisions Nos. 
1160A to 1177-A inclusive, They are concern- 
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ed,respectively, withOriminal Regular Trials 
Nos. 128, 134, 135,129, 133, 130, 132, 148, 
149, 150, 153, 155 and 157 of the First Addi- 
tional  Magistate, Moulmeingyun, and 
Nos. 75, 76, 84, 85 and 86 of the Second 
Additional Magistrate, Moulmeingyun. In 
all these cases the accused were prosecuted 
by a vaccinator of the name of Maung Han 
for an offence alleged to be under s. 13 (1) 
of the Burma Vaccination Law (Amend- 
ment) Act, I of 1909, and the accused 
have all been convicted of an offence 
under that section of that Act and fines of 
Re. 2 have been inflicted in the cases of 
each of sixteen accused, Rs. 3, in one case 
and Rs. 5 in the remaining case. The com- 
plaints filed by Maung Han wereall on a 
printed form in urmese. The form 
states that the complaint is laid under s. 13 
(1) of Burma Act I of 1909 and alleges that 
the accused without cause refused to allow 
his child to be vaccinated by the vaccinator. 
In some cases Maung Han laid complaints 
against both parents in others against one 
parent only. In one Case No. 75 of the 
Second Additienal Magistrate, Maung Han 
acutally prosecuted both parents and also 
the child aged 4 years ofage. The com- 
plaint against the child was exactly the 
same as that against her parents, namely, 
that she refused to allow her child to be 
vaccinated This child was actually sum- 
moned to appear before the Court as an 
accused. The attention of the Magistrate 
is called tos. 82 of the Indian Penal Code, 
I am gladto note that the child was not 
convicted. Although in some cases Maung 
Han instituted proceedings against both 
parents,in every case the Magistrate was 
satisfied with inflicting punishment on one 
parent and acquitted the other without giv- 
ing ahy valid grounds for his acquittal. 

The First Additional Magistrate in his 
cases stated particulars of the offence as 
follows: —''Without any reason refused to 
allow his child to be vaccinated when 
asked by the complainant vaccinator and 
thereby committed an offence punishable 
under s. 13 (1), Burma Vaccination Act.” 

The Second Additional Magistrate in his 
cases stated particulars of offence as 
follows:—'"That you............ een failed 
to submit your children to the vaccinator 
for vaccination when summoned and there- 
by committed an offence punishable under 
s. 13 (1) of Burma Act I of 1909,” 

With one exception all the aecused 
pleaded guilty butitis obvious that they 
were pleading’ guilty to the fact that they 
had refused toallow their children to be 


117 I. O. 1929 


vaecinated and not to an offence under 
8. 13 (1) of Burma Act I of 1909. 

It is quite obvious that the Magistrate 
never referred to s. 13 (1) of Burma Act I of 
1909 before accepting these complaints and 
convicting the accused. Section 13 (1) in 
the plainest terms relates to the refusal of 
a person to be vaccinated himself and has 
nothing whatever to do with the refusal of 
parents to allow their children tobe vacci- 
nated. The law relating to vaccination in 
Burma is contained in the Indian Vacci- 
nation Act XIII of 1880 the Burma Vacci- 
nation Law (Amendment) Act I of 1909 
and s. 49 of the Burma Rural Self Govern- 
ment Act IV of 1921. The provisions of the 
two former Acts have under s. 49 of the 
latter Act been extended to the Myaung- 
mya District by Department of Public 
Health Notifications Nos. 112 and 113, dated 
the 10th September, 1924. 

In Burma Act I of 1909 s.4 isthe only 
provision under which vaccination of & 
child can be ordered and that section 
applies only if the child is under six 
months of age and has been exposed to 
infection, It is not alleged much less 
proved in any of these cases that either 
of these conditions existed. There is no- 
thing in Burma Act I of 1909 to authorise 
any officer to require the parent of a child 
over six months of age to have it vacci- 
nated and for such a provision it is neces- 
sary to turn to s. ¥ of india Act XIII of 
1880, which requires the parent or guard- 
ian or a child who has attained the age of 
eix months to have it vacoinated. Section 
9 of Act XIIL of 1880 would, therefore, 
seem to apply in the present case. Bat the 
proper procedure to be adopted in enforcing 
8.9 is laid down in ss. 17 and 18 of that 
Act. Unders. 17 a notice must be served. 
on the parent, requiring him to attend at 
a time and place to be specified in the 
notice to have the child vaccinated, and 
then under s. is, if that notice is not 
complied with, the Superintendent of Vac- 
cination must report the matter to 8 
Magistrate duly appointed in that behalf, 
who shall summon the parent and demand 
his explanation, and if such explanation 
is not satisfactory, make an order direct- 
ing the parent to comply with the notice 
before adate to be specified, It is only 
on the failure of the parent to obey the 
order of the Magistrate that he can ba 
convicted of an offence, which offence will 
fall under a. 22 of the Act. This procedure 
was not adopted in any of the present 
cases, and consequently the convictions are 
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all unsustainable, The convictions in all 
these 18 cases are set aside, and the fines 
must be refunded to the accused. 

In is not known from what source the 
vaccinator Maung Han obtained the print- 
ed forms of complaint which he filed in 
these cases. These printed forms do not 
set out any offenee whatever under the 
Vaccination Law, and they are entirely 
illegal. The District Magistrate, Myaung- 
mya, should take steps to see that com- 
plaints of this type are not in future receiv- 
ed by any Magistrate in his district. Itis 
obvious that in the present cases all these 
complaints ought to have been dismissed 
under s, 203, Criminal Procedure Oode. It 
is most deplorable that ignorant villagers 
should be harassed by illegal complaints 
of this kind made against them by publie 
authorities. NOE 

A. Conviction set aside. 





RANGOON HIGH COURT. 
CIVIL MISOBLLANEOUS ÁPPBAL 
No. 40 or 1928. 
December 20, 1928. 
Present:—Mr. Justice Pratt and 
Mr. Justice Otter. 
MANDALAY MUNICIPAL COMMITTEE 
APPELLANTS 
versus 
MAUNG IT—RESPONDBRNT. 

Land Acquisition Act (I of 1894), as. 18,20, 25— 
Acquisition of land for Municipality—Reference to 
Court—Municipality, whether necessary party—Omis- 
sion to serve notice on Municipality, effect of—' Per- 
son interested’, meaning of. 

The expression ‘persons interested'in s.20(b) of 
the Land Acquisition Act does not include persons 
in whose interest property is acquired. [p. dis, col. 


1. 

A Municipality for which property is acquired by 
the Government is not a necessary party to a reference 
made under s, 18 of the Act and is not entitled to 
separate notice under s. 20, though it has the right 
under s.50 of the said Act, to appear aud adduce evi- 
dence. [p. 249, col. 1] . ` 
Mr. A.C. Mukerjee, for the Appellants. 

JUDGMENT.—A piece of land belong- 
ing to Maung It was acquired by the Ool- 
lector under the Land Aequisition Act, on 
behalf of the Mandalay Municipal Com- 
mittee, 

Maung It did not accept the Collector's 
award and claimed a reference to the Givil 
Oourt under s. 18 of the Land Acquisi- 
tion Act. . 

The Collector made a reference and the 
Court, after issue of notice to the claimant 


$48 
and the Collector, took evidence, and passed 
orders enhancing the compensation awarded 
to Maung It. , 

The Municipal Committee was not re- 
‘presented at the proceedings before the 
Court, and applied to the Court to set 
aside the award made ex parte and re-open 
the proceedings in order to give the Com- 
mittee an opportunity of contestin g Maung 
It's claim. 

The Oourt held that the Municipal Com- 
mittee was not a necessary party to the pro- 
ceedings, and that their application to have 
the order set aside and to contest Maung 
It's claim on reference was not maintain- 
able, 

The appeal has been argued before us 
almost entirely on the basis that the Com- 
mittee is a person interested in the objec- 
tion’ within the meaning of s. 20(b) of 
the Act. 

No direct authority has been cited on the 
point in dispute and we have been able to 
find none. 

It is common ground that no notice was 
issued to the Committee under s. 20. 

Under that section the Court is bound to 
issue notice of the day,on which it pro- 
poses to determine the objection, and to 
direct the appearance of— 
fe the applicant, 

(b) "all persons interested in theobj ection, 
except such (if any) of them as have con- 
sented without protest to receive payment 
of the compensation awarded," and 

- ` (e) if the objection is in regard to the area 
or to the amount of the compensation—the 
Oolleetor. 

Reading sub-s. (b) as it stands the natural 
construction is that persons interested 
means persons interested by reason of their 
‘interest in the land acquired as owners, 
tenants, and the like, and not persons in- 
terested as acquiring the land through the 
Beoretary of State. : 

This interpretation is confirmed by the 
definition in 8, 3, where it is laid down that 
the expression “person interested" includes 
all persons claiming an interest in com- 
pensation to be made on account of the 
acquisition of land under this Act, and a 
peraon shall be deemed to be interested 
in land, if he is interested in an easement 
affecting the land.” 

Itis apparent that this definition does 
not contemplate the case of the person in 
whose interest the property is acquired. 

Had this been the intention, it would have 
been perfectly simple to include such per- 
sons in the definition, 
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Moreover, it is provided in `s. 50 that no 
local authority or company,-at whose cost 
the Act is-put in motion, is entitled to 
demand à reference under s. 18, although 
the local authority or company is allowed 
to appear and adduce evidence for the 
purpose of determining the amount of com- 
pensation, ` b i . 

As the Judge of the District Court point- 
ed out, the Municipal Committee is not a 
necessary party to the proceedings before 
the Oourt, though it has the right to appear 
and adduce evidence. : 

In sucha case the Municipality is re- 
presented by the Collector, who has acquir- 
ed the property on its behalf, and if itis 
represented otherwise in Oourt, ia there to 
assist the: Collector, ! 

The Municipal Committee is not entitled 
to separate notice, and if it wishes (in ‘case 
reference to the Cóurt is made unders. 19) 
to contest the claim, must make its own 
arrangements to ascertain if a claimis 
made, and when the objection is fixed for 
hearing; in case the Collector fails to keep 
itau fail with events in Court subsequent 
to his award. 

The appeal is dismissed. 

A. : Appeal dismissed, 


RANGOON HIGH COURT. 
CRIMINAL APPRALS Nor, 1432, 1439 AND 
1450.or 1923. : 
December 3, 1928. 
Present:—Mr. Justice Maung Ba. 
SHWE KYO AND OTHERS— ÁPPLIOANTS, 


versus 
*EMPEROR— Opposite PARTY, | 

Opium Act (I of 1878), s. 9—Illegal possession of 
opium—'Possessvon', what — constitutes — Knowledge 
of possession, necessity of. 

A person cannot be convicted under s. 9 (c) of the 
Opium Actfor ilegal possession of opium in the 
absence of circumstances from which it could be in- 
ferred that he had knowledge of the presence of the 
opium and that such opium was under his control, 
[p. 249, col. 2.] 

QusenEmpress v. Chit Aung (1) and The Queen v. 
Ashwell (2),referred to. 

Possession implies knowledge on the part of the 
alleged possessor. , col, J 

Criminal appeal against an order of the 
First Additional Magistrate, Rangoon, in 
Criminal Trial No. 505 of 1928. 

JUDGMENT,—Five persons were con- 
victed of illegal possession of opium under 
8. 9 (c) of the Opium Act and sentenced to 
various terms of imprisonment. In the 
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case òf two of them 4 sentence of fine “was 
-added. 

The facts, ás held proved by the pro- 
Becution, were briefly as follows:— 

U Ko Ko, Oourt Prosecuting Officer of the 
First Additional Magistrate's Court Rangoon 
acting on information, went and waited 
in front of Kamayut Police-Station with two 
witnesses, Maung Kya Nyun and Maung 
Po Hmyin at about 10 a.m. on the 30th 
September, 1928, A Dodge Oar, No, RA8423 
was then seen coming from Rangoon and he 
stopped the car and madea search. He 
found a ball of opium in each pocket of the 
water-proof coat which was folded. The 
water-proof coat was inthe pit in front of 
the rear seat. The appellant, Ba Kyin, 
was driving the car and the appellant, 
Maung Han, sat nexttohim. The appel- 
lant, Swee Kyo, the appellant, Ohan Mya, 
and one Lwang, were seated on the rear seat. 
The two balls of opium weighed 58 ticals, 
and Ko Ko states that the opium balls were 
effectively concealed inthe pockets of the 
water-proof, 

The rain-coat fitted Lwang, and Lwang 
admitted that it belonged to him but 
he pleaded that he did not know to whom 
the exhibit opium belonged. All the four 
appellants also denied knowledge of the 
opium, 

The driver, Maung Ba Kyin stated that, 
as the two Chinamen told his friend, Maung 
Han, that they wanted to go to Hmawbi, 
he was taking them there. 

Chan Mya, the Burman who was one of 
the three seated on the back seat said that 
he was in the car because his friend, Ba 
Kyin, invited him in. 

Swee Kyo, who is 55, said that while he 
was at a teashop Lwang came in a car and 
invited him for a drive so he got in and 
did not know anything about the opium, 

Lwang who is22 and who has not ap- 
pealed as already pointed out denied know- 
ledge of the opium though he admitted to 
be the owner of the water-proof. 


The car was nota taxi and the record 
does not disclose who the owner was. 

Among the appellants only Swee Kyo 
examined two witnesses to support his 
defence. The learned Magistrate rejected 
their evidence and convicted all the five 
persons holding that the three Burmans 
were helping the two Ohinamen in remov- 
ing the opium out of Rangoon. 

The law laid down by Mr. Fulton in 
Queen-Empress v. Chit Aung (1) is still 


(1) 1872-92) Selected Judgments 573. 
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good law. The term: “possession” implies 
knowledge on the part of the alleged 
possessor and before an accused person 
is required to account for opium there must 
be proof that such opium has been in his 
possession or under his control, Mr, Fulton 
quoted the following remarks of Mr. Justice 
Gave in Queen v- Ashwell (2), His 
Lordship said:— 

"If thesà'cases are rightly decided, as 
Ibelieve them to be, they establish the 
principle that & man has not possession 
of that of the existence of which he is un- 
aware. A man cannot without hie consent 
be made to incur the responsibilities to- 
wards the real owner which arise even from 
the simple possession of a chattel without 
further title, and if a chattle hae, without his 
knowledge, been placed in his custody, his 
rights and liabilities as a possessor of that 
chattle do not arise until he is aware of 
the existence of the chattel and has assented 
to the possession of it.” 

The question is whether the four 
occupants of the car besides Lwang in 
whose water-proof the opium balls werecon- 
cealed could be said to have knowledge 
of the existence of the opium. Has there 
been any proof that such opium was in 
their possession or under their control? 
It might be that Lwang was the owner of 
the opium and that the others were simply 
helping him in taking itout of Rangoon 
or it might be that Lwang concealed the 
existence of the opium from the knowledge 
ofthe other occupants and simply took 
them with him to avert suspicion. 

In the absence of circumstances from 
which itcould be conclusively inferred 
that the four appellants had knowledge of 
the presence of the opium and that such 
opium was under their control it would not 
be safe to punish them on mere suspicion. 

Iam constrained to hold that the case 
against these four appellants is not free 
from reasonable doubt, They are according- 
ly acquitted. Bail bonds are cancelled. 

A. Applicant acquitted, 

(2) (1886) 16 Q. B. D. 190. 
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RANGOON BIGH COURT. 
OngrMINAL ÁPPBALS Nos, 1064 To 1096 
or 1928. 

December 21, 1928. 
Present:—Mry. Justice Carr. 
EMPEROR-PsriTIONBR 
versus 
U THIN OHN AND OTHERS. 
—OrPPosITE- PARTY 

City of Rangoon Municipal Act (VI of 1922), sa. 
125, 214— Keeping open private market without license 
—Prosecution after three months from date of know- 
teagi of offence—Limitation—Continuing offence. 

he accused were keeping open private markets 
in Rangoon without a license. The Municipality of 
Rangoon knew of the Oommissien of these offences in 
June 1927. The accused were prosecuted in January 
1928 and it was contended on behalf of the prose- 
cution that the prosecution was not barred as the 
. offence was &- continuing one and the accused were 
keeping open the market even in January 1928 right 
up to the date of the prosecution: 

Held, that the prosecution was barred under a. 214 
(1) (b) of the City of Rangoon Municipal Act as the 
complaint was not filed within three months of the 
date on whieh the commission of the offence was 
first brought to the notice of the Oorporation. 


Oriminal appeals against an order of the 
Sixth Additional Magistrate, Rangoon. 
Mr, N. M. Cowasjee for the Crown. 


JUDGMENT.—These, are appeals by 
the Local Government against the acquittal 
of the respondents by the Sixth Additional 
Magistrate of Rangoon. 

The facts in allthe cases are the same 
and the point for decision is the same. 

The Corporation of Rangoon some time in 
1926 sold certain premises to the Com- 
missioners for the Port of Rangoon. It 
appears that the Port Commissioners let 
stalls in these premises to the various 
accused and collected rent from them. 

In June, 1927, the Commissioner of the 
Rangoon Corporation took exception to this 
and enteredinto correspondence with the 
Ohairman of the Port Commissioners. The 
final result of the negotiations was that the 
Port Commissioners agreed to remove the 
tenants from their stalls by theend of the 
December, 1927, and the Commissioner of 
the Oorporation agreed to take no action 
until then. 

It appears that the Port Commissioners 
gave notice to the respondents to leavetheir 
stalls by the 3lst of December. There- 
spondents did not comply;with that notice 
and have continued occupying their stalls 
and selling at them. Thereupon the 
Rangoon Corporation instituted these pro- 
gecutions under 8, 125 of the City of Rangoon 
Municipal Act, 1922, for keeping open a 
private market without a license, All the 
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respondents were finally acquitted by the 
Magistrate on the ground that the prosecu- 
tion was barred under s. 214 (1) (b) of the 
same Act because the complaint had not 
been filed within three months of the date 
on which the commission of the offence 
was first breught to the notice of the 
Corporation. It is contended in these 
appeals that that decision is wrong. 

In my opinion the decision is quite 
correct. The argument put forward by 
Mr. Oowasjee for the Corporation is that 
the offence in question is one which is 
freshly committed every day; that he has 
not sought to prosecute the respondents for 
anything done prior to January, 1928; and 
that, as these prosecutions were instituted 
in that month, the bar provided by s. 214 
does not apply, 

am unable to accept this contention, 
It is admitted by Mr. Cowasjee that licenses 
for private markets are issued, and that in 
the normal course such licenses are issued 
for the Municipal year from the lst of April 
to the 3lst of March in the following year. 
He says also that licenses issued at any 
intermediate date would have effect only up 
to the 31st of March, 

It seems to me, therefore, quite clear that 
the offence complained of in this case is 
one which comes within the scope of s. 214 
(2) of the Act, which provides that ‘failure 
to take out a license under this Act shall be 
deemed, for the purpose of sub-s, (1), to be 
8 continuing offence until the expiration of 
the period for which the license ought to 
have been taken out.” 

The respondents were committing the 
offence in June, 1927. They continued to 
do so right up to the time when these pro- 
secutions were instituted, and, since the 
Commissioner of the Corporation admittedly 
knew that they were committing the offence 
in June 1927, s, 214 (1) (b) clearly applies 


and prevents tbe urt from taking 
cognizance of the offence. 
Mr. Cowasjee argues that the offence 


complained of is a continuing offence 
which is freshly committed every day. I 
agree with him on this point; but it seems 
to me that that is not in his favour and that 
the effect of s. 214 (2) is to prevent the 
Corporation from raising such an argument 
as this and saying that they were not pro 
secuting for the offence committed in June 
but for an entirely fresh offence committed 
in January. If that is not the effect and 
the intention of sub-s, (2) of s. 214, I am 
unable to find any meaning in it what- 
ever, © 
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I find, therefere, that the judgment of 
the Magistrate is correct and I dismiss these 
appeals, 

A. Appeal dismissed. 


RANGOON HIGH COURT. 
Civit MISOBLLANOOUS APPLICATION 
No. 174 or 1928. 
December 17, 1928, 

Present :—Mr. Justice Brown. 
MAUNG PO KYAW —APPLICANT 
VETSUSB 
MA LAY AND orHB88—HRRESPONDENTS, 

Limitation Aet (IX of 1908), ss. 5, 12~Appeal— 

Time requsite for obtaining copies—Failure to apply 
for copies till decree is signed —Ezclusion of time— 
Mistake of Pleader, when sufficient cause for condon- 
ing delay. 

The date of a decree for the purposes of the Limi- 
tation Actis the dateof the judgment, and time 
can only be allowed as time requisite for obtaining 
copies if the applicant or appellant has actually 
made an application for a copy. 

Where a Pleader accepted the statement of the 
clerk of the Court that application for copies will not 
be accepted before the 
applied for copies only after the decree was signed: 

Held, that the party wab not entitled to the: ex- 
clusion of the period between the date of the judg- 
ment andthe date of the signing of the decree, in 
computing the period of limitation for preferring an 
appeal. 

Maung Kin v. Maung Sa (1), followed. 

A bona fide mistake on the part ofa Pleader may be 
sufficient cause for admitting an appeal after time, but 
no mistake is bona fide unless made in spite of due 
care and attention. 


JUDGMENT.—The applicant Maung 
Po Kyaw has applied for permission to 
appeal in forma pauperis. He wishes to 
appeal against the decree of the District 
Court, Therrawaddy, and the judgment 
on which that decree is based is dated the 
llth of October, 1928. The period allowed 
for filing his application is 30 days after 
that date, or allowing eight days, the 
time he took to obtain a copy of the judg- 
ment and decree, 38 days The applica- 
tion was not filed until the 4th of December, 
16 days after it was barred by limitation. 
I have been asked to excuse the delay for 
reasons given in an affidavit of the Pleader 
of the petitioner, ThePleader statesthat about 
three days after the judgment he applied 
for a copy of the judgment and decree but 
was told by the clerk of the Oourt that 
the application could not be accepted as 
the decree had not been drawn up. He 
made enquiries from ime to time as to 
whether the decree was drawn up but was 
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ecree is actually signed, and . 
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told that it was not. The decree was actual- 
ly signed onthe 7th November and the 
application for the copy was made on the 
8th. The affidavit goes on to state that 
the Pleader advised his client that for 
purposes of limitation time would be com- 
puted from the date of the decree. 

It was held by a Full Bench of the Ohief 
Court of Lower Burma in 1905 in the case 
of Maung Kin v. Maung Sa (1) that the date 
of & decree for the purposes of the Limita- 
tion Act is the date of the judgment, and 
that time can only be allowed as time 
requisite for obtaining copies if the ap- 
plieant or appellant has actually made an 
application fora copy. Now in this affidavit 
the Pleader says that he applied for the 
copy, but it would appear from his affidavit 
that he accepted the statement of the clerk 
of the Court that such an application 
would not be accepted until the decree 
wes signed. It does not seem to me 
that this was an effective applieation for the 
copy and the time requisite for obtaining 
the copy cannot begin to run until the 
8th November, with the result that the 
application is actually barred by 16 days; 
nor am I satisfied that sufficient reason 
has been made out for accepting this ap- 
plication under s. 5 of the Limitation Act. 

It was held in the case of Ma Mai Gate 
v. Maung Tun Win (2) that a bona fide 
mistake on the part ofa Pleader may Le 
sufficient cause for admitting an appeal 
after time, but that no mistake is bonasfide 
unless made in spite of due care and atten- 
tion. I cannot find anything here to justify 
the view that the Pleader's advice to his 
client that limitation would be computed 
from the date of the decree was made with 
due care and attention. There is no explan- 
ation offered as to why the Pleader was 
not aware of the law as laid down in 
Maung Kin's case (1), which has ever since 
been followed by the Oourts in this Pro- 
vince. Copies were actually obtained on 
the 15th of November and there is. no 
explanation, besides this incorrect legal 
advice, as to why there was a further delay 
of 19 days after filing the application. In 
the application the applicant does mention 
his illness but it is only a vague mention 
and there is no affidavit in support of this 
allegation. Iam not satisfied that the ap- 
plicant has made [out a case under the 
provisions of s. 5 of the Limitation Act, 
and I must, therefore, hold thatthe present 


1) 3 L, B. R. 62; 11 Bur. L, R. 220 (F. B.). 
2) 37 Ind, Cas, 815; 8 L. B. R, 906; 10 Bur, L. T. 
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application is barred by limitation. It is decree was not set aside, but only modified. 


accordingly rejected. f ; 
PE Application rejected. 


— 


RANGOON HIGH COURT. 
SaooND Orvit APPBAL No. 122 or 1928, 
^ January 23, 1929. 
Present:—Mr. Justice Pratt. 
MAUNG BAN GYI—ArPRLIANT 


versus 
MA NGWE BON-—HRnasPoNDRNT. 

Civil Procedure Code (Aet "o MAE 8, 144 —Exe- 
cution sale—Purchaser by ecree-holder—Decree 
medified in appeal—Judgment-debtor's right to recover 
his preperties on payment of decree debt. 

ere the decres-holder is the  &uwction-purchaser 
in an execution sale the judgment-debtor is entitled 
to recover his properties baokon payment of the 
decree amount, if the decree is subsequently modified 


in appeal. 


Set Umedmal v. -Srinath Roy (1), Zainul-ab-din - 


Khan v. Muhammad Asghar Ali Khan (2) and Syed 
Nalhadu Sahib v. Nalu Mudalay (3), relied on. 
Second civil appeal from an order of 
the District Oourt, Sagaing, in Civil Ap- 
peal No. 32 of 1928. E 
Mr: Ko Ko Gyi, for the Appellant. 
Mr. Dey, for the Respondent; i 
JUDGMENT. —Ma Ngwe Bon obtain- 


ed a decree for Ra, 550, which was confirmed . 
- relief only on condition that he paid up 


‘in the District Court, against Maung Ban 
i, 

n execution of her decree she attached 
land belonging to the judgment-debtor, 
which was sold by Court auction on 
January 8tb, 1927, the purchaser being the 
decree-holder herself. 

The sale was confirmed on February the 
8th, 1927. f l 

On the 28th March following the High 
Court modified the decree and reduced the 
amount decreed to Rs. 110. | . 

The judgment-debtor paid Re. 115 into 
Oourt and demanded to be placed in posses- 
sion ofhis property under s. 144 of the 
Code of Civil Procedure. 

Both Oourts held that there was no ground 
for setting aside the sale, | 

In Set Umedmal v. Srinath Ray (1), a 
Bench of the Oalcutta High Oourt pointed 
out that the Privy Council case of Zainul- 
ab-din Khan v. Muhammad Asghar Ali 
Khan (2) is clear authority for the proposi- 
tion that where the decree-holder himself 
is the auction-purchaser, the sale cannot 
stand, if the decree be subsequently set 
aside. ° 

It is true that in the present instance the 


(1) 27 O. 810; 4 C. W. N. 692. 
à) 10 A 166; 15 I. A. 12;5 Sar, P. O. 7.139 (P. O.). 


The principle, however, remains the same, 

The rule as laid down in Syed Nathadu 
Sahib v. Nallu Mudalay (3) covers cases 
in which the decree is modified as well 
as reversed. 

It is that in the case of decree-holders 
purchasing at execution sales the purchase 
is subject to the final result of the litiga- 
tion between them and their judgment- 
debtors, 

Ihave no doubt -asto the correctness of 
this statement of the law on the subject. 

The object of the rule is explained as 
being, so far as it relates to judgment- 
creditors, to prevent the interests of 
judgment-debtors suffering by sales of their 
property before their liability is finally 
determined; and to avoid judgment-credi- 
tors profiting at the expense of their 
debtors by becoming purchasers in sales 
pending litigation by way of appeal. 

It was pointed out further that in cases 
where the decree is not reversed but modifi- 
ed the view most favourable to a decree- 


-holder purchaser in similar circumstances 


would be that deducible from the’ case of 
Baboo Gawree Boyjonaih - Pershad v.Jodha 
Singh (4) thata judgment-debtor seeking as 
plaintiff to get rid of the sale should have 


what was due under the ultimate decree. 

In other words the result would be that 
inthe present instance the decree-holder 
would have a charge on the property for 
the amount ultimately found due by the 
High Court. ete Mtt 

On this view the judgment debtor was 
obviously entitled under s. 144 to have 
the land restored to him on his depositing 
the decretal amount in Court. ~ 

Thereis no injustice to the decree-holder, 
whé did not pay the purchase-money into 
Oourt but set it off against the decree. 

The appeal must be allowed, the orders 
of the District and Township Courts set 
aside, and the judgment-debtor given the 
relief sought with costs throughout. 
Advocate's fee five gold mohurs. 

A. Appeal allowed. 


De MT. 
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RANGOON HIGH COURT. 
Spora Sxoonp Orvin APPAAL No. 402 
or 1928. 
January 3, 1929. 
Present :—Justice Sir Benjamin Herburt 
Heald Kr. 
MA ME HLA--A»?PBLLANT 

versus 

MAUNG PO THON— RESPONDENT. 

Burmese Buddhist Law—Divorce—Dismissal of wife 

or adultery, whether amounts to divorce—Divorce 

y mutual consent—Right of wife to partition. 

vader the Burmese Buddhist Law adultery of the 
wife does not ipso facto put an end to the marriage, 
and the mere dismissal of the wifeby the husband 
for adultery does not constitute a valid divorce. 

If a divorce by- mutual consent is established, it 
is not open to either party to object to the partition, 
which sucha divorce, involves,on the ground of 
miseonduct of the other party. 

Special Second Civil appeal from the 
Judgment of the District Court, T 
ivil Appeal No. 51 of 1998. oe P 
Mr. So Nyon, for the Appellant. 
Mr. S. C. Das, for the Respondent. 


JUDGMENT.— Appellant sued respond- 
ent for partition of property on the 
footing of adivorce by mutual consent 
already -éffected between them in the pre- 
sence of elders. 

Respondent denied the alleged divorce by 
mutual consent and said that he had 
divorced appellant and was entitled to 
retain all the property by reason of her 


adultery with a servant oftheirs. He also 


disputed the- correctness of the lists of 
property in respect of “which” appellant 
claimed partition. 

The trial Oourt found that a divorce by 
mutual consent was proved and that the 
misconduct which respondent alleged was 
not proved, and accordingly gave appellant, 
a decree for partition, 
. Respondent appealed. on the grounds 

that the divorce’ by. mutual consent Was 
not proved, that ona divorce for misconduct 
there is no right to partition, and that the 
decision.of the trial Court as to the value 


ofthe properties to be divided was mis- 
..aken. f 


The lower Appellate Court ` found that 
adultery on appellant's part was proved, 
that there wasa divorce for misconduct from 
the moment when respondent discarded ap- 

ellant for that misconduct, and that appel- 
fant was not entitled to partition of the pro- 
perty. 

Appellant comes to this Court in second 
‘pppeal on the ground that adultery was 
pot proved. 

Imay say at once that I know of no 
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authority for the lower Appellate Oourt's 
view that adultery on the part of the wife 
ipso facto puts an end to the marriages. 
The Oourt recognises the validity of a 
divorce by mutual consent effected in the 
presence of elders, and this Oourt has 
recently said that desertion fora certain 
period ipso facto puts an end to a marriage, 
but so far as J know it has not yet been 
held that the husband's mere dismissal of 
the wife for adultery constitutes a valid 
divorce, Adultery on the part of the wife- 
is, of course, ground for divorce, but I doubt 
whether proof of such adultery. sufficient to 
satisfy village elders entitles those elders 
to effect divorce against the will of the 
wife, I think that as the law at present 
stands the marriage subsists until it is 
dissolved by the Court, except in the two- 
cases, mentioned above, in which the Oourts 
have recognised the validity ofa divorce 
effected. otherwise than by the decree ofa 
Court. I think further that if a divorce 
by mutual consent is established, it is not 
open to either party to object to the parti- 
tion, which such a divorce involves, on the 
ground of misconduct of the other party. 
[On the evidence it.was held that there 
was a divorce by mutual consent and the 
appellant was allowed half the ghare of the 
property of the saciar J 
A, Order accordingly, 


RANGOON HIGH COURT. 
Sproat Seconp Civi, APPEAL No, 391 
.or 1928 
January 3, 1929. 

Present: :—Justice m Benjamin Herburt. 


. MAUNG PE SEIN AND OT8E&88— 
APPRLLAN1S, 
versus 
MA THIN MYA—RsSPONDEAT. 

Civil Procedure Code (Act V o I, 8. 104 (2), O. 
XXI, r. 90, 0. XLIII, v. 1 (j)— on application 
to set aside execution sale—No ond appeal —Burma 
Courts Act (XI of 1922), 8. 11, effect o 

An appeal from an order un er O. XXI, 
r, 92, Oivil Procedure Oode, lies under O. XLIII, r. 
1(), and under s. 104 (2) of the Code no further 
appeal lies from any order passed in such appeal, 
The provisions ofs. 11 of the Burma QOourts Act do 
not affect those ofs, 104 of the Code, 

Second appeal against an order of the 
District Court, Thaton, in Oivil Miscel- 
laneous Appeal No. 169 of 1927. 

Mr. Po Aye, for the Appellants, s! 

JUDGMENT.—In Suit No, 106 of 1926 
of the Township Oourt of Bilin the present 
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respondent obtained fa decree against Po 
Kyaw, now represented by the appellants, 
for partition and possession of a house and 
its site or for Rs. 650, as representing the 
value of her half share of the property. 

In Execution Case No. 179 of 1926 of the 
same Gourt respondent applied for execu- 
tion of that decree, and by consent the 
whole property was sold by Oourt auction, 
each party to be allowed to bid at the 
auction and the costs to be recovered 
from Po Kyaw’s half share of the sale- 
proceeds. 

The property was bought in by respond- 
ent for Rs 870. 

Po Kyaw applied for the sale to be set 
aside under the provisions of O, XXI, r. 89 
on his paying into Oourt Rs. 870, the 
price paid for the property at the auction. 

The Judge ordered that the sale should 
be set saide on Po Kyaw’s depositing 
Rs, 43-8-0 as being five per cent. of the pur- 
chase-money, together with Re. 435, as being 
half the purchase-money, only a half share 
of the property having in effect been gold, 
and Re. 183-12.0 on account of costs. A 
gum of Ra. 672-4 0 was accordingly deposit- 
ed by Po Kyaw and the sale was set 
aside. 

Respondent appealed against the order 
setting aside the sale, and the lower Apel- 
late Court set aside that order, 

Appellant cames to this Court in secend 
appeal butit seems clear that no second 
appeal lies. 

An appeal from an order under O. 
XXI, r. 92 lies under O. XLIII, r. 1 (j), 
and under s. 104 (2) of the Code no further 
appeal lies from any order passed in such 
appeal In my view the provisions of g. 11 
of the Burma Oourts Act do not affect those 
of s. 104 of the Code. 

I, therefore, hold that the present appeal 
does not lie and I dismiss it. 


A, Appeal dismissed, 
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RANGOON HIGH COURT. 
URIMINAL Rzviston Nos. 1031-A, 1033-A 
AND 1037-A oF 1928. 
November 15, 1928. 

Present :—Mr. Justice Carr. 
AUNG SHAN AND OTHERS—ÁÀGOUSRD— 
Pat. TIoNER 


veraus 
EMPEROR— Opposite PARTY. 

Burma Excise Act (V of 1917), 83.5 (1), 80 (a) and 
b)—Final Department Notification No, 72 of 1917— 

ossession or sale of tari, when punishable 

By para 1 (4) of Financial Department Notification 
No. 72, ‘of the Government of Burma,’ dated 18th 
September, 1917 tari is exempted from all 
provisions of the Excise Act throughout Upper Burma, 
except in places within five miles of a licensed tari 


shop. 

Conseunentiy except within such limits neither the 
possession nor the sale of tari is an offence. To 
prove an offence it is necessary to show that the 

lace of possession or sale is within five miles of a 
icensed tart shop, 


Oriminal revision against the decision of 
the Township Magistrate, Salin. 

JUDGMENT.—Two of these cases were 
tried by the Township Magistrate, Salin, 
and inthem the accused were convicted 
of illicit possession of tari. The third 
cese was tried by the Additional Magistrate 
of Pwinbyu, and in it the accused was 
convicted of illicit sale of tari. This case 
was carelessly tried and the evidenee was 
inadequate. 

In all three cases there is the serious 
defect that no offence has been either: 
proved or admitted. By para. 1 (4) 
of Financial Department Notification No. 
72, dated 18th September, 1917 tari is 
exempted from all provisions of the Exeise 
Act throughout Upper Burma, except in 
places within five miles of a licensed tari 
shop, It follows that except within such 
limits neither the possession nor the sale 
of tari is an offence, To prove an offence 
it is neceBsary to show that the place of 
Possession or sale is within five miles of a 
licensed tart shop. No attempt was made 
io prove this in any of the three cases, . 
nor was itin any of them stated in the 
particulars of the offence to which the ac- 
cused was required to plead. All the con- 
victions are, therefore, bad. NU 

I set saide the convictions. Sentences 
in all three cases and direct that each of 
the accused persons be acquitted and that 
the fine paid by him be refunded to him. 

A. Convictions set aside, 
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RANGOON HIGH COURT. 
OnrwINAL Ravision No. 351-B or 1926. 
July 11, 1928. 

Present :—Mr. Justice Baguley. 
EMPEROR—Opposits PARTY. 
versus 
MAUNG PO SHIN—Pxosmovtor 
Burma Habitual Offenders Restriction Act (IT of 1919) 
—Burma Gambling Act (I of 1899), s. 17—Applica- 
bility of former Act to persons proceeded against under 

latter Act. 

The Habitual Offenders Restriction Act does not 
apply to persons proceeded against under s. 17 of the 
Burma Gambling Act, 

Emperor v. Nga Kyaw Hla (1), referred to. 


JUDGMENT.—It has already been 
held in Emperor v. Nga Kyaw Hla (1) that 
the Habitual Offenders Restriction Act 
does not apply to persons proceeded against 
under s.30f the Opium Law Amendment 
Act, and in Nga Pa v. Emperor (2) that it 
does not apply to persons proceeded against 
under s. 64À of the Burma Hxcise Act. 
There seems to be,as yet, no recorded case 
stating whether or not it app lies to persons 
proceeded against under s, 17 of the 
Gambling Act. 

In my opinion itdoes not. The wording 
of the relevant sections is, mutatis mutandis, 
exactly the same, and probably s. 17 of 
Gambling Act, as the oldest of the three, is 
the one from which the other two were 
copied. 

There is no need for me to pass any 
orders in this case, The District Magis- 
trate has powers under the Habitual 
Offenders Restriction Act to vary or cancel 
any order passed under it. As regards the 
case from the Court of the Townsbip 
Magistrate, Thegon, which started this 
matter, it appears to be in suspense, no 
orders have been passed under it, and 
probably the simplest way of dealing with 
it would be for the learned District Magis- 
trate to arrange with the Public Prosecutor 
to haveit withdrawn. Let the records be 
returned. 

A. Records returned. 


(D 98 Ind. Cas. 714; 4 R. 123; A. I. R, 1926 Rang. 
182; 5 Bur. L. J. 78; 27 Or. L. J. 1402. 

(2) 99 Ind. Oas. 349; 4 R. 455; 5 Bur. L, J. 186; 28 
Or. L, J. 141; A. I. R.1927 Rang. 98. 
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255 


RANGOON HIGH COURT. 
Frest O1vIL APPRALS Nos, 207 ro £09 
oF 1928, 
January 4, 1928, 
Present:—Sir Guy Rutledge, Kr., 
Ohief Justice, and Mr. Justice Brown. 
E. M. JOSEPH ANDOTHE£8—ÀPPBRLLANTS 
versus 
. BAMSUNDER AND oTHERS— RESPONDENTS. 
Registration Act (XVI of 1908), 8.17 (2) (v)— 
Letter relating to agreement to lease—Letter con- 
templating execution of formal agreement—Regis- 
tration—Unregistered letter, admissibility of, in evi- 


ence, 

Letters which are not intended in themselves to 
operate as a lease or an agreement to lease but 
contemplate the execution of a formal agreement to 
lease ata later stage are exempted from registration 
under the provisions of s 17 (2) (v) of the Registra- 
tion Act. b 256, col. 2.] 

First civil appeals against the judgment 
of the Original Side in Civil Regalar 
Nos. 353, 398 and 398 of 1927. 

Mr. Banerji, for the Appellants, 

Mr. Paget, for the Respondents. 

JUDGMENT.—The property in dis- 
pute in these three appeals consiste of three 
rooms Nos. 3, 4and 5 House No. 68, Fraser 
Street, Rangoon. The house in question is 
part ofan estate of which the beneficial 
owners are the four appellants. The four 
appellants are brothers and the Ist appel- 
lant, E. M. Joseph, is Trustee for the 
management ofthe estate. The rooms in 
question have for some years been occupied 
by the respondents as tenants. The respond- 
ent, Dwarka Prasad, has occupied room 
No. 3, Samsunder and Dwarka Prasad have 
occupied room No. 4 and Samsunder has 
occupied No. 5. The Ist appellant as 
Trustee of the estate brought three eject- 
ment suits in the Small Oause Court against 
the respondents. 

It is alleged by the respondents that 
during the pendency of these suits an 
agreement wascome to whereby they were 
to be permitted to continue in occupation 
for therest of their lives on the payment 
of Rs. 5 per day rent andof a lump sum 
of Rs. 1,000 salami for each room, This 
agreement was never reduced to the form 
of alegal document and the respondents 
sued for specific performance of the agree- 
ment. As & result the ejectment suits in 
the Small Cause Court were dismissed. ` 

'The appellants whilst admitting that there 
was some discussion as to a settlement and 
admitting that the salami of Rs. 1,000 for 
each room was actually paid to them deny 
that there was ever any definite agreement 
as to a lease. The trial Court hag granted 
a decree for gpeeific performance in each 
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case and it.is against these decrees that 
these three appeals are filed. ; 

The first question for consideration in 
these appeals has reference to certain letters 
written by three out of the four appellants. 
That these three appellants signed those 
letters is admitted; but it is argued on 
their behalf that the letters contain on the 
face of them, an agreement to lease, that 
they are, therefore, compulsorily registrable 
under the Indian Registration Aot and that 
as they have not been registered they 
cannot be accepted in evidence. The letter 
to Dwarka Prasad reads as follows: “Bir, 
This is to inform you that as long as you 
occupy room No. 3 of house No. 68, Fraser 
Street, Rangoon. we shall not ask you to 
vacate the said room the rent of which will 
be Rs. 5 per day from the lst February 
1927. Youare not to sub-let the premises". 


The letter to Samsunder with regard to” 


room No. 5 is couched in similar terms and 
the letter to Dwarka Prasad and Sam- 
sunder jointly with regard toroom No. 4 
is also similarly worded except that the 
last sentence “You are not to sub-let the 
premises” is omitted. eon 

In accordance with the definition given 
in s. 2 (vii) of the Registration Act the term 
"ease" includes an agreement to lease ‘and 


under s. 17 of the Act a lease of immove-' 


able property for any term exceeding 
one year requires registration. The 
letters in question state the amount 


of rent and also declare that the appellants 


do not propose to evict the respondents. _ 


We have been referred on behalf of the. 


appellants to the case of Ramjoo Mahomed 
v. Haridas Mullick (1). ise 
defendant had written to the plaintiff a. 
letter in which he eaid that he agreed to 
take a certain house on lease and set forth 
the terms under which he agreed to accept 
the lease and the plaintiff in reply wrote a 


letter to the defendant in which he said that. 


firmed the defendant's letter... Asa 
Sun of these two letters: the . plaintiff 
occupied the premises and paid the rent 
agreed on, Some 18 months later-a notice. 
was served on him to quit and he then 
brought a suit for specific performance. 
It was held that the letters in question. 
amounted to a present demise of the 
premises and were compulsorily. registrable. 
We do not, however, think that that case.is 
analogous to the case before us, - In one: 
letter in-that case there was a--definite: 


In 91 Tad. Cas. 320; 52 O, 095; A, L-R.. 1095 Cal. 
1087, 
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Statement of &n agreement to take the 
premises on lease subject to definite terms 


set forth in the letter and in the 
letter in reply there was a definite 
acceptance of the offer and the 


parties had acted on the letters as creat- 
ing alease for 18 months after the letters 
were written. The letters in the present 
ease do not show any mutual agreement. 
They do not on the face of them contain - 
any agreement atall. The three plaintiffs 
merely state in them that they will not ask 
the respondents to vacate therooms, There 
isno mention whatever in the letters of 
the payment of salami and -the-letters are 
entirely unilateral lettera. It seems to us 
clear that the letters were never really 
intended in themselves to operate as a 
lease or an agreement to lease, but that 
they contemplated execution of a formal 
agreement atalate stage. Formal assent 
to-& proposal is- clearly required before 
there can be any binding agreement, That 
assent is not contained in the-letters at all 
and if these letters can be said to create a 
right atallit seems to usthat was merely 
a right- to obtain: -another document which 
would when executed - create a lessee’s 
interest in the property and that, therefore, 
the letters were exempted from registra- 
tion under the provisions of s.17 (2) (0) - 
of the Registration Act. 

We have been referred also toa case of 
this Court Maung Ba Sein v, Maung Htoon 
Shwe- (2), but there-again the document 
which was held to be compulsorily registra- 
able was a formal document which set 
forth definite agreements by both landlord 
and tenant. We are of opinion that the 
letters in ‘question have rightly been 
&dmittedin evidence by the trial Judge. 


Nors.—The rest of the judgment is immaterial for 
the .proposes-of this report.--[Ed.] 


Aa S SR rder accordingly. 
(2) 102 Ind Cas, 105; 5 R.95; A. I. R. 1927 Rang. 
169. 
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NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
Sgoonp OivIL APPEAL No. 620 or 1926. 
April 16, 1928. 
Present:—Mr. Prideaux, A. J. C. 
SURAJMAL AND ÀNOTHBR— 
PLAINTIIFP8—ÀPPRLLANTS 


versus 
RAGHUNATH AND oTHERS—DRPENDANT8 
| — RESPONDENTS. 

Practice—Appeal filed in name of deceased person, 
competency of—Power-of-attorney signed by legal re- 
presentatives, effect of. 

An appeal filed in the name ofa deceased person 
is incompetent and the fact that the power-of-at- 
torney in favour of the appellant's Pleader was signed 
in fact by the legal representatives of the deceased, 
wil not savethe appeal, inthe absenceof any in- 
dication thatthe power was signed by the legal re- 
presentatives, as such. 


Veerappan Chetty v. Tindal Ponnan (1), followed. 

Manjula v. Shankar (2), Bakaram v. Haralal (3^, 
Saraspur Manufacturing Co,, Ltd. v. B. B. & C. I. By 
Oo. (4), Nanak Chand-Mukandi Lal v. East Indian Ry. 
(5) and Seodoyal Khemka v. Joharmull Manumull (6), 
distinguished. 

Second appeal against a decree of the 
Second Additional District Judge, Wardha, 
in Civil Appeal No. 88 of 1926, dated the 
llth October, 1926. 

Mr. M. R. Bobde, for the Appellants, 

s D.N Khare, R. B., for the Respond- 
ents. 

JUDGMENT.—The plaintiff Chandan- 
bai sued the defendants for possession 
of a one-anna malguzari share of Mauza 
Panjra Gondi. That suit was dismiss- 
ed on the 10th April, 1926, An appeal was 
filed on 16th June, 1926, in the name of the 
plaintiff Ohandanbai who had, however, 
died on 22nd May, 1926. On 24th Septem- 
ber, 1926, the Pleader for the respondents 
brought this fact to the notice of the 
lower Appellate Court, the fact being 
admitted by the Pleader for the appellant 
who stated that the name of Ohandanbai 
had been inserted in the memorandum of 
appeal through an accidental mistake, the 
appeal really having been filed by 
Ohandanbai'S two sons. It was argued 
for the respondents that the appeal, being 
filed in the name ofa dead person, abated. 
The lower Appellate Oourt, following the 
case of Veerappan Chetty v. Tindal 
Ponnam (1) which deals with asuit against 
a deceased person dismissed the appeal 
with costs, 


It is here contended that the intention was 
to bring the appeal in the name of Chandan- 
bai's heirs who gave a power-of-attorney 
to the Pleader who filed the appeal, but 
that bya clerical error the name of the 

(1) 81 M, 86; 3 M. I, T. 12,17 M, L J. 551. 
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original plaintiff was entered as the ap- 
pellants and the present appellants ask 
for permission to: correct the misdescrip- e 
tion. Reliance is placed on Manjula 
v. Shankar (2) & case which, in my 
opinion, does not apply. Another case 
quoted is Bakaram v. Hiralal (3) a case of & 
misdescription of a plaintiff. In that case 
the managers of a temple filed a suit 
when the temple itself was the real 
plaintiff. It was held that the omission 
to mention the temple in the heading was 


merely a mistake in the description 
of the plaintiff and that no ques- 
tion of limitation arose when that 


description was corrected. Itis difficult 
to see how the decision in that case applies 
to the facts of the present case, the 
appeal here having been brought inthename 
of a plaintiff who isdead, Other cases quoted 
are Saraspur Manufacturing Co, Ltd. v. 
B.B. & C. I. Ry. Co. (4) and Nanak Chand 
Mukandi Lal v.  East-Indian Ry. (8). 
These are two cases where the Agent of a 
Railway was sued as such, whilethe case 
was against the Railway itself, They 
againdo not apply to the circumstancea 
of the present case, Another case referred 
to by the Pleader for the appellants is 
Seodoyal Khemka v. Joharmull Manmult 
(0. Butthe circumstances there are not 
on all fours with those of the present case. 
It is noteworthy that the power, signed 
by the sons of Ohandanbai,to the Pleader 
does not state under what authority they 
wished to filethe appeal. There is noth- 
ing to show that they did so as the legal 
representatives of the deceased; and as 
the facts stand, the appeal was filed in the 
name ofa dead person, and further, until 
September, 1926, no application was made 
to get the error rectified. I do not think 
that the present case can be properly 
called one of a misdescription of the plaint- 
iff: there is no misdescription at all. The 
appeal was filed in the name of a dead 
woman when it should have been filedin, 
the nameof herrepresentatives, and it is 
difficult to see what the lower Appellate 
Court could have done under these ocir4 
cumstances except to dismiss the appeal 
with costs, I am told that the sons hava 
now filed an appeal in their own name, 


. (2) 26 Ind. Cas. 820; 10 N. L. R. 144. 
3) 71 Ind. Cas. 39; A. I R. 1923 Nag. 96. 
ty 73 Ind Cas. 1027; 47 B. 785; 25 Bom. L. R.513; 
A. L R. 1923 Bom. 452. 

(5)89 Ind Cas, 279; 6 Lah. 252; A. I» R. 1925 Lal. 
441; 2Lah Oase. 137; 7 Lab. L. J, 410. 
Ko 75 Ind, Oas, 81; 50 O. 549; A, L R,1924 Onl, 
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asking for time under s. 5 of the Limita- 
tion Act but that is a separate case 
and will be dealt with by the original 
Court. 

The result is that this appeal fails and 
is dismissed with costs. The appellants will 
pay the respondents’ costs, 

G. R, D. Appeal dismissed. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT, 

FULL BENCH. 
MigoRLLANzoUs JupIGIAL OASE No, 33 oF 
1927. 

December 6, 1928. 
Present:—Mr. Findlay, J. O., Mr. Kinkhede, 
A.J. O., and Mr. Prideaux, A J.O. 
COMMISSIONER or INOOMH TAX, 
NAGPUR—APPLIOANT 
versua 
Siz S. M. CHITNAVIS—Non- 
APPLIOANT. 

Income Tax Act (XI of 1922), ss. 4 (D), 10, 24— 
Bad debts—Option of creditor to write off, whether 
absolute—Credit entry of interest in kasar khata, 
whether ‘ancome’—'Received, ‘accruing or arising, 
meanings of 

In the absence of a legislative provision restricting 
the assessee’s option and prescribing the time for 
writing off bad debts or the quantum of proof 
required as a condition precedent for doing so or 
imposing the condition that the Income Tax  Authori- 
ties should be consulted before writing them off, the 
assessee's right to debit the loss sustained on account 
of bad debts written off by him, against the profits 
or gains of any year must be held to be unqualified 
and absolute as regards the amount to be debited 
and the choice of time at which to writeit off. His 
decision to write bad debts off the account cannot 
be regarded as conditional upon his proving them 
to be bad debts to the satisfaction of the Income 
Tax Authorities, asis the case under English Statute. 
[p. 262, col. 1.] 

A mere credit of the amount of interest in the 
kasar khata in the year when the contract is concluded 
pending the actual receipt thereof after it falls due 
is not sufficient to charge the amount so credited 
as income within the meaning of the Income Tax 
Act. [p. 265, col. 1.] | 

The test to be applied in ascertaining whether any 
profits in the shape of interest had become due to 
the creditor is to find out if the amount was available 
to him in the account year as to be capable of being 
MI by him at his choice and pleasure. [p. 264, 
col. 1. 

Reference under s. 66 (2) of the Income 
Tax Act (LX of 1922) by the applicant. 


ORDER OF REFERENCETOA 
FULL BENCH, 
Pridesgmux, A. J. C. and Find- 
lay, d. OC.—(April 13, 19028;..— We have 
eard arguments in this reference. In 


GOMMISSIONZR OP INCOME TAX, NAGPUR ¥, 8. M; OHITNAVIS. 
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our opinion the question of whether 
sums ‘entered as credits on account of 
interest and re-entered as debits in the 
asgessee's account- books—sums not actually 
received or preferred to the assessee—should 
be treated agsincome, profits or gains and 
should be taken into account in computing 
income for the year to which the entries 
relate, is of such importance that it is desir- 
able that this reference should be heard 
by a Full Bench. The decision in Commis- 
sioner of Income-Tax v. Nanhelal (1) by 
Hallifax and Mohiuddin, A. J. Cs., is one 
which, in our opinion, may possibly re- 
quire re-consideration. The question of 
when a debt becomes a bad debt, which 
arises in this reference, is also of import- 
ance. Both questions are likely to arise 
frequently. We, therefore, recommend that 
a Full Bench should hear this reference 
as a whole. 


ORDER. ` 
For the reasons stated in to-day's order 
above, I refer this question to a Full Bench 
consisting of Prideaux and Kinkhede, 
A. J. O., as well as Findlay, J. C. 
Mr. D. N. Chaudhari, R. B., for the Ap- 
plieant. 
Messrs, Vivian Bose, M. R. Bobde and 
A. V.Zingerde, for the — Non- Applicant. 


OPINION OF THE FULL BENCH. 

Kinkhede, A. d. C,—( December 6, 
1928).—This is a reference under s. 66 (2) of 
the Indian Income Tax Act (XI of 1922). 
The following two points have been referred 
to this Oourt for decision by the Cemmis- 
gioner of Income Tax :— 

"(1) Has not the assessee got the option 
of declaring debts bad when he finds 
after sufficient waiting that from tbe cir- 
cumstances of the debtors he is unable to 
recover them? Can the Income Tax Au- 
thority deprive the assessee of this option? 
Should not the Income Tax Officer and the 
Assistant Commissioner have allowed 
Re. 7,48.-13-9 to the assessee on the same 
consideration. on which the remaining 
amount out of Rs, 17,892 claimed by him 
was allowed ? 

“(2) Could the Income Tax Officer and the 
Assistant Commissioner treat Rs, 1,6031-4-6 
on account of unrealized interest and 
merely credited in the books to equalize 
thesides of the khata of the debtors as 
‘income’ coming into the hands of this 


(1) 111 Ind. Cas. 159; A. L R. 1928 Nag. 241; 11 
N. L. J. 101; 24 N. L. Rẹ 176. 
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Income Tax Act and under ruling report- 
ed as Pandurang Ramchandra v. Commis- 
sioner of Income Tax (2) especially when 
the major portion of the amount is made 
recoverable under the terms of the bonds in 
several future years? Cannot the re- 
coveries of this interest be taxed in future 
and not treated asincome in the year under 
assessment”? 

The Commissioner of Income Tax has, 
in stating the case, answered the first 
question in the negative and the second in 
the affirmative. 

The reference was originally heard by a 
Bench of two Judges of this Court on 10th 
April, 1928, but as the questions raised were 
considered to be of such importance as to 
necessitate a decision by a Fall Bench, the 
reference as a whole was set down for 
hearing by a Full Bench duly constituted. 
The points for decision concisely stated 
in the Order of Reference to the Fall Bench 
are :— 

“(1) When doesa debt become a bad 
debt? 


(2) Whether sums entered as credits on 
account of interest and re-entered as debits 
in the assessee’s account-books—sums not 
actually received or preferred to the asses- 
see—should be treated as income, profits or 
gains and should be taken into account in 
computing income for the year to which 
the entries relate" ? 

A few facts which occasioned this refer- 
ence under s. 66 (2) of the Iacome Tax Act 
may be stated here. The assessee submit- 
ted & return showing Rs. 74,668 as his total 
taxable income for the previous year for 
purposes of assessment of income tax for 
the ensuing year 1926-27. The Income Tax 
Officer after looking into the accounts ag- 
sessed him on an income of Rs. 1,16,480 but 
in appeal the Assistant Commissidner of 
Income Tax, Nagpur, reduced the assess. 
able income to Rs. 1,138,012. This included 
Rs. 86,307-ll under the head of business 
profits taxable under s. 10 of the Act, 
The assesses complains that in fixing the 
business profits at this amount the item of 
Res. 7,481-13-9 out ofa sum of Re. 17,982 
debited.on account of bad debts was 
wrongly disallowed, and the sum of 
Rs. 16,031-4-6 which represented unrealized 
interest, was wrongly treated as 'income' 
in the account year. 

It will be seen from the Assistant Oom- 
missioner's order, dated 25th April, 1927, 


(2) 91 Ind. Cas. 980; 21 N, L. R. 175; A. I, R. 1926 
Nag. 180. 
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that in all Rs. 17,982 were claimed to be 
debited or written off as bad debts against 
the income of the account year. Lists 
wuru called for showing details of dates 
when these amounts had become due, with 
a view to ascertain when they were really 
found to be bad. On examination of the 
lists it was found that Rs. 7,481-13 9 were 
on account of old bad debts which had 
become time-barred long before the ac- 
count year. The Assistant Commissioner 
overruled the contention of the assessee 
that it shouldbe left to him to declare 
when particular debts became bad debts; 
and that the Income Tax Department 
should not go on a presumption that the 
amount had become time-barred in pre- 
vious years, According to him the right. 
criterion to know is to see whether and 
when the assessee's all legal remedies to 
recover it failed, 

As to the other item of Rs. 16,031-4-6 the 
Assistant Commissioner has observed that 
this amount of interest is shown in the 
profit and loss account, i. e. kasar khata 
.48 interest receipts although no actual 
recovery was made; and that as the asses- 
see's books are on the book profit system 
and not on cash basis, the assessment has 
to be made on interest accrued and due, 
and, it has nothing to do with what the 
assessee actually recovered. He opines that 
there can be no unfairness in this kind of 
assessment, because when bad debts are 
claimed interest is already included in 
them. 


end of the year such entries are treated as 
receipts, and the tax is levied on these 
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“book profits.” It may happen that some of 
these ‘boek profits' cannot be recovered; 
they are written off as ‘bad debts’ when 
found to be irrecoverable; and since such 
‘book profits’ have been included in the 
inceme assessed to income-tax, the ‘bad 
debts’ must be written off against the ‘book 
profits’ in the year in which they are written 
off in the accounts as irrecoverable, Where 
the cash system is adopted, there can be no 
‘bad debte' ". I have underlined (italicized) 
the important words. 

On the statement of the Assistant Oom- 
missioner and the Oommissioner that the 
assessee maintains his books on mercantile 
system of accountancy, the assessment of 
the business profits under s. 10 of the In- 
come Tax Act made by the Assistant Com- 
missioner on Rs. 86,307-11 must be on what 
are treated as ‘book profits’ of the account 
year. Itis, therefore, argued by the as- 
gessee's Counsel that if the tax is to be 
levied on ‘book profits’ he is entitled to 
write off against them, such book profits 
to the extent of Rs. 7,481-13-9 as have been 
found, or adjudged by him, to be bad debts, 
and, as such, irrecoverable in the account 
year. Even according to the aforesaid in- 
structions where ‘book profits’ have been 
included in the income assessed to income- 
tax, the ‘bad debts’ must be written off 
against the ‘book profits’ in the year in 
which they are written off in the accounts 
as irrecoverable.” I think that thisline of 
reasoning based upon the instructions 
themselves ought to be assumed as correct. 
It entitles the assessee to urge that in 
deducing the taxable income in the shape 
of book profits of the account year the 
whole of theamount of bad debts written 
off by him in his account as 
irrecoverable in the account year must 
be deducted. The receipt side of the 
account represents the aggregate of 
receipts not merely on account of the 
year's new business but also those on 
account of the accumulated balances of 
business carried over from past years’ 
accounts and, therefore, the debits against 
it must necessarily comprise the balance 
of outstandings actually carried over to 
the next years books of accounts, and 
also the aggregate of such balances of 
the past years’ businesses as have either 
turned out to be bad or irrecoverable in 
that year, or, were considered by the 
creditor, for several reasons, to be unfit 
to be carried over any further. 

It is common knowledge that no 
creditor, ordinarily, likes to write off a 
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debt and, thereby create evidence, in his 
account-books, of its having been treated 
by him as a bad and irrecoverable debt, 
unless he has lost all hope of its recovery, 
whether he has lost his limitation for 
a suit in respect of it or not. Amongst 
Hindu debtors a notion prevails that it 
is a sin to die indebted to others, and 
several instances of debtors executing 
bonds, and pro-notes, and even alienating 
joint properties for the satisfaction of even 
time-barred debts are often noticeable 
in Courts, A creditor, therefore, naturally 
hesitates voluntarily to enter as given up 
a debt, which by change of circumstances, 
his debtor or even his legal representative 
may arrange, or, be expected, to pay 
even after the expiry of limitation. An 
entry in the creditors account-books 
writing off a debt as a bad debtin any 
particular year is under such circumstances 
likely to be interpreted by the debtor 
as prima facie good evidence of conduct 
on the part of the creditor wherefrom an 
abandonment of his right to demand it 
might reasonably be inferred so as to 
serve as & good answer to any future 
demand, on the occasion of any adjustment 
or fresh loan. Such an entry is, in 
my opinion, a conscious act on the credi- 
tors part whereby he determines his 
election, once and for ever, to treat the 
debt referred to therein as bad or irre- 
coverable, It, therefore, stands to reason 
that the creditor must have full discre- 
tion in the matter; because, it is he, and 
not the Income Tax Officer who knows 
or must be deemed to know, the circum- 
stances and risks as well as chances of 
recovery from his debtor. The Income 
Tax Officer cannot, therefore, legally insist 
that the assessee must subordinate his 
own willor discretion and even his deci- 
sion “in the matter to his decision. 
The creditor, merely because he 
happens to be an assessee liable to pay 
income-tax to the Grown, cannot be asked 
completely to surrender his own judgment 
and allow it to be overridden by that of 
the Income Tax Officer. 

In the absence of any legislation to that 
effect an Income Tax Officer cannot, in 
my opinion, dictate to the assessee that 
he must write offa certain amount due 
to him after the lapse of the prescribed 
period of limitation. Nor can he lay down 
that in a given set of circumstances the 
assesses will show the amount as out- 
standing, at his own risk, since it will 
no longer give hjmany right to set it off 
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as a bad debt against his profits, The Hindu 
Law does not recognise any rule as to the 
extinction of claims by efflux of time: Ram 
Kishan Rai v. Chhedi Rai (3), The older the 
debt the greater the reaponsibility of the 
dessendants of the man who leaves the debt 
unpaid. Vrihaspati accordingly lays down: 
The father’s debt must be first paid, and 
next the debt contracted by the man him- 
Belf, but the debt of the paternal grand- 
father must even be paid before either 
of these," Kanhaiya Lal, J., in the Full 
Bench ease of Gajadhar v, Jagannath e 
observed at pages 782-83*, that “the Hindu 
Law didnot recognise any rule of limita- 
tion for the recovery of debts...A debt 
may become irrecoverable underthe law 
now in force by reason of the lapse of 
the period of limitation, but the debt 
exists all the same, and if a person 
chooses to pay a time-barred debt in the 
manner permitted by s. 25 of the Indian 
Contract Act, the debt which he chooses 
to pay remains the same debt, though by 
reason of the contract which he enters into, 
it assumes anew garb and gains a fresh 
vitality.” Mere loss of limitation for a 
suit cannot, therefore, be regarded asa 
criterion of universal application in the 
matter of writing off debt. 

Sometimes it may happen that when a 
loan is taken by a debtor he may be quite 
eolvent and the creditor may entertain no 
doubt as to his ability to pay. In the next 
year of the advance, and, perhaps, several 
years before the due date, he may become 
involved in a financial crisis, for which he 
is not responsible, as a result of the Bank 
or firm, with which he may have been 
crediting his surplus money, failing. 
There may thus be no prospect in that 
year,orinthe near future, of any re- 
covery from such a debtor. If as argued 
on behalf of the Orown, this creditor were 
to make it his practice to debit as bad or 
irrecoverable debt, every loan or its 
balance on the expiry of three years from its 
due date, and not earlier, how and when 
ishe to debit the amount of the debt to 
the kasar khata, although he is quite 
satisfied as to the debtor's inability to 
liquidate it, Is he to wait until the whole 
debt falls due, and also for a period of 
three years thereafter, to become entitled 


(3) 68 Ind. Oas. 285; 44 A. 628; 20 A. L. J. 577; 
A. I. R. 1922 All, 402. 

a 80 Ind. Cas. 684; 46 A. 775; 22 A. L. J. 601; 
A. I. R. 19024 All, 551; L. R. 5 A. 458 Oiv. 


(E, B. 6 
*Pages of 46 A,—|Ed.] 
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to debit the said debt as a bad debt for 
purposes of income-tax ? Or, should he 
debit itin the year in which the debtor's 
liability to pay becomes olear to his mind ? 
The Income Tax Department might in the 
lattercase come down on him forhaving 
departed from his system of book-keeping 
and may, therefore, disallow that debit. 
It is no use nung instances to eg- 
pose the absurdity of the contention. 
Several anomalous results will follow, if 
the assessee's discretion or election in the 
matter ofthe choiceof the proper time to ` 
write off a debt advanced by him as a bad 
or irrecoverable debt were allowed to be 
overridden by the Taxing Officer's decision 
in this way. i 
The assessee must for obvious reasons be 
the sole arbiter of his own rights and 
privileges as regards the business he 
conducts in his own interest. What is to 
his interest, and what is prejudicial to 
him, must depend upon his own decision. 
It, therefore, follows that,on the question 
whether to treat any particular debtas bad 
or irrecoverable, his word or decision must 
be final; for he alone is or can be the judge 
of the risks, chances and circumstances 
which may affect the recovery or non- 
recovery of that debt from his debtor, 
There is nothing in the wording of s, 24. 
of the Income Tax Act of 1922 which mili- 
tates against this view. That section doeg 
not authorise the Income Tax Officer to 
investigate and determine the year in 
which any loss sustained is to be deducted 
from profits. All that it enacts is that 
the loss sustained in any year under eny 
of the heads mentioned in the taxing 
sections shall be set-off against his income, 
profits or gains under any other head in 
that year, so that loss under one head of 


- income can be charged against profits under 


another in the same year. A reference to 
Lord Halsbury’s Laws of England, Vol, 
XVI, para. 1310, dealing with the subject of 
income-tax, shows that in England no 
deduction is allowable ''for any debta 
except bad debts proved to be such to the 
satisfaction of the Commissioners," Ido 
not find such a prohibition either in s. 10 
ors. 24 or anywhere else inthe Indian 
Income Tax Act of 1922. In the absence of 
words “proved tobe such tothe satisfac- 
tion of the Commissioner” or words ta 
that effect,in the Indian Statute, I.am 
inclined to take the view that *bad debts 
are deductible from business profits at the 
option ofthe assessee; the deduction need 
not be ofonly such asare proved to the 
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satisfaction of the Income Tax Authorities 
to be bad debts. Ido not find any restric- 
tion in the Indian Statute as tothe year 
in which the bad debts could be deducted 
by the assessee. In the absence of words in 
the Statute, restricting the asseasee’s option, 
and, prescribing, the time for writing 
them off, or, the quantum of proof requir- 
ed, as a condition precedent, for doing so, 
or, imposing the condition that the Income 
Tax Authority should be consulted before 
writing them off. I think the assessee’s 
right to debit, the loss sustained on account 
of bad debts written off by him, against 
the profits or gains of any year, must be 
held to be unqualified and absolute, as 
regards the amount to be debited and 
the choice of time at which to write it 
off, His decision to write bad debts off 
the account cannot be regarded as con- 
ditional upon his proving them to be bad 
debtsto the satisfaction of the Income 
Tax Authorities, as isthe case under English 
Statute. 

In the absence of any express provision 
in the Income Tax Act, 1922, either authoris- 
ing or prohibiting the deduction of bad 
debts from the profits of a business carried 
on by an assesses, and in view of the fact 

‘that the specific directions in s.10 of the 
Aet are subsidiary to the underlying 
principle that only profits, ascertained 
according to the mercantile system of 
accounting, are taxable, there can be no 
two opinions that bad debts actually 
written off the account as such by a 
creditor would form a proper deduction. 
What is usually done is to square up the 
debtor's personal ledger account by 
entering a corresponding credit to wipe 
out, wholly or partially as the case 
may be, the debit standing against his 
name. Thus once these personal ledgers 
of the debtors are squared up, or the 
balance due reduced by the amount written 
off, the sums written off can no longer 
be carried over to the next year’s books as 
outstanding assets of the business. These 
aggregate sums written off, must, therefore, 
necessarily go to reduce the receipts of the 
business profits in the year in which they 
are written off and thus reduce the balance 
of outstandings te be carried over to the 
next year. It, therefore, follows that, unless 
and until the bad debts are written off the 
account, no right toclaim a deductien on 
their account, even though they may have 
been ascertained in the past years, accrues 
to the assessee. If the assessee has failed 
to sort out in the past the bad debts from 
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the good or doubtful debts, and, indis- 
eriminately carried over the wholeof the 
outstandings to the next year's account, it 
does not stand tc reason that he should be 
compelled fer ever, at least tor purposes of 
income-tax assessment, either to treat what 
are admittedly bad debts ofsome standing 
as good debts because of his omission to 
sort them at such time as the Income Tax 
Authorities may think, was the proper time 
for that purpose, or to take the risk of being 
called upon to pay tax on business profits by 
ignoring bad debts altogether. For these 
reasons I am of opinion that the item of 
Rs. 7,481-13-9 was wrongly disallowed in 
computing income under the head of 
"business profits". j 

I now proceed to consider the second 
pointreferred. Aspointedoutby the Bench 
of this Court in Pandurang Ramchandra 
v. Commissioner of Income-Tax (2) the word 
“Income” has nowhere been defined in the 
Income Tax Act of 1922. The learned 
Judges of the said Bench referred to the 
Privy Council decision in St. Lucia 
Usines and Estates Co. v. Colonial Treasurer 
of St. Lucia (5) and in particular to Lord 
Wrenbury’s following observations as 
regards the true meaning of the word 
income” as used in the Taxing Statute ' 
which was involved in that case, and the 
provisions whereof are more or less an- 
alogous to thoseef the Indian Statutes in 
this respect :— 

“The words ‘income arising er accruing’ 
are not equivalent to the words ‘debts 
arising or accruing. To give them that 
meaning is to ignore the word ‘income’, 
The words mean ‘money arising or accruing 
by way of income’. There must be a 
coming in to satisfy the word ‘income.’ 
This is a sense which is assisted or con- 
firmed by the word ‘received’ in the proviso 
at the end of s. 4, sub-s. 1. If the tax-payer 
be the holder of stock of a foreign Govern- 
ment carrying say 5 per cent. interest, and 
the Government is that of a defaulting 
State which does not pay the interest, 
the tax-payer has neither received 
nor has there accrued to him any income in 
respect of that stock. A debt has acerued 
to him but income has not. It does not 
follow that income is confined to that which 
the tax-payer actually receives. Where 
income-tax is deducted at the source the 
tax-payer never receives the sum deducted 
but it accrues to him. It is said, and 
truly, that a commercial company, in pre- 

5) (1924) A. O. 508 at p. 512; 93 L. J, P. C. 213; 
ix LR 367; 68'S, J. 456. 
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paring its balance sheet and profits and 
loss account, does not confine itself to 
its actual receipts—does not prepare a mere 
cash account; but values its book debts 
and its stock in trade and so on and 
calculates its profits accordingly. From 
the practice of commerce and of account- 
ants and from the necessity of the case 
this is so. But is far from establishing 
that income arises or accrues from (as 
above instanced) an investment which fails to 
pay the interest due." 

have underlined (italicized) the words 
which seem tome to beimportant for the 
purposes of this reference. 

In the aforesaid case their Lordships of 
the Privy Oouncil had to interpret the 
words “accruing or arising" as also the 
words "derived" or “received " as used in 
relation of the words "income, profits or 
gui in an Income Tax Ordinance, 1910, of 

t. Lucia where algo income-tax was levi- 
able on an assessment made on the basis 
of a return of the assessee’s income for the 
previous year, a3 is the case under the 
Indian Income Tax Act. Their Lordships 
held that the appellant Company had not 
derived or received any " income" in the 
account year, as the purchaser from that 
Company had not paid the interest payable 
` in that year on the unpaid part of the pur- 
chased price which became due then, 
They thus distinguished “income” from 
“debt” for the purposes of assessment and 
held that the word “ income " 18 not equival- 
ent to the word “debt”, and unless ‘ money 
arising or accruing by way of income” 
actually * comes in ", there is no “income” 
in the strict sense of the term, 

In Gresham Life Assurance Society v. 
Bishop(6) Lord Lindley has observed that 
a aum of money may be received in more 
ways than one,e.g. by the transfer of a 
coin ora negotiable instrument or other 
document which represents or produces a 
coin and istreated as such by the business 
men. Even a settlement of account may 
be equivalent to a receipt ofa sum of 
money although no money were passed. His 
Lordship further observed that to con- 
stitute a receipt of anything there must 
bea person to receive anda person from 
whom he receives, and something which 
is received by the former from the latter 
must bea sum of money,and that “a mere 
entry in an account which does notre- 
present such atransaction does not prove 


(6) (1902) A. 0. 987 at p.296; 71 L. J. K. B. 618; 
us . P. 755; 50 W. R. 593; 86 L. T. 693; 18 T. L. R. 
26. : 
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any receipt, whatever else it may be worth. 

If the principles underlying the two 
Privy Oeuneil cases quoted above fore 
determining what is “income " were applied 
to the facts and circumstances of this case, 
I think that the arrears of interest, which 
were calculated went to form the con- 
sideration of the several renewed bonds then 
accepted, having been allowed to remain 
unpaid and locked up again in the hands 
of the debtors for a further period stipulat- 
ed in each bond, could not be treated as 
“income derived, accruing, arising or 
received” at the time. To become "income" 
of that year it had then to “ceme in”, which 
admittedly it had not. A mere entry in 
the account, therefore, under the kasar 
khata, with a view to equalige or square 
up the old debit of the amount outstand- 
ing against the debtor and also to make 
fresh entries in the debtor's personal ledger 
account only to tally them with the terms of 
the contracts concluded in the shape of 
renewed bonds, does not and cannot, in 
my opinion, entitle the debtor to say that 
the said amount or the interest included 
therein was paid by him to the creditor on 
the date the bonds were renewed. Since the 
amount of prospective sawat debited to the 
debtor's personal ledger account cannot be 
regarded as an outgoing sum of money: 
advanced to him actually on the date he 
executed a bond fora consolidated sum, a 
mere credit of that sawai in the kasar 
khata cannot be treated as ‘‘ income " under 
that date. Similarly, arrears of interest 
included in the consideration of the 
renewed bonds and debited to the debtor's 
personal ledger account with a correspond- 
ing credit thereof to the kasar khata 
importa no “outgoing ` or “coming in" of 
any sum of money. 

Moreover, the sawai as well as the 
interest though credited the same day in 
the kasar khata was admittedly in the 
future under the terms of the renewed 
bonds. Consequently, so long as the amount 
of sawai or interest so included in the con- 
sideration does not become ouerdue to the 
creditor, he cannot be regarded as having 
even realized it, as it were, for purposes of 
Income Tax Assessment, simply because he 
credits itin the kasar khata. If the terms 
of the contract disentitle the creditor from 
demanding the interest until after the 
lapse of a certain period of time, 
and if when interest becomes due, the 
creditor may not succeedin xealizing it, I 
think it would not be just and equitable to 
treat the unrealized interest, although 
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formally credited to the kasar khata, as 
income, profits or gains derived accruing 
eor arising or received, for purposes of the 
Income Tax Act. 

The mere conclusion of a contract is 
not always sufficient to yield a business 
profit, It is the performance of its terms 
that leads to the accrual of a claim to, or to 
the receipt of, profits of the business. If 
on the occasion of taking the renewal bond 
the creditor expressly agrees to give time 
to the debtor to pay up the arrears of 
interest at a future date, he by his own 
contract precludes himself from demanding 
or realizing it at once, even within a reason- 
able time usually necessary to cash a 
cheque on a banker, In other words, the 
test to be applied is, whether any profits in 
the shape of interest had become due to the 
creditor in such a manner as to be immedi- 
ately available to him in the account year 
Bo as to be capable of being received by 
him at his choice and pleasure. If the 
interest money has become due to the 
assessee in the manner and in the sense that 
it was so completely under his control 
that, he, by an act of his will, could receive 
it in cash without greater trouble than is 
involved in cashing a cheque, then only it 
could be called “income” such as would 
be liable to payment of tax, otherwise not: 
cf. Sadasiva, Ayyar,J.'s observations in 
Secretary to the Boarl of Revenue, Income- 
taz, Madras v. Arunachalam Chettiar (7), 
Although this Madras ease was under the 
Act of 1918 and the present is a case under 
8. 13 of the Act of 1922, it does not 
make any difference in the principle ap- 
plicable. Simply because, while under 
B. 9 of the Act, 1718, only "income" 
was made chargeable to income-tax, and 
under s. 6 of the Act of 1922, not only 
*'income"jbut “profits” and “gains” are made 
chargeable, the addition of the words 
“profits” and “gains” makes no difference 
as regards the matter now under considera- 


tion as I will show in the following 
paragraphs, 
In Tora Gul Bot v. Commissioner 


of Income-Tax (8) the sale proceeds of 
goods sold in England by the Amir of 
Bukhara through a commission agent were 
credited to the agent's banking account in 
London end then transferred to his order 
at Bombay. There was no definite agree- 


7) 59 Ind. Oas. 482; 44 M, 65 at p. 80; 39 

ss 1920) M. W, N. 789; 29 M, LT. 16; BL Ww 
8) 102 Ind. Cas. 208; 8 Lah, 335; A. I 

Lah 512; 8 Lah, L. J. 408; 38 P, L Re 708. © 5777 
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ment fixing therate of commission payable 
to the agent. The dispute as to the com- 
mission was settled ina suit at Peshawar 
in accordance with a compromise executed 
at Kabul and the Peshawar Oourt decreed 
that 2 lacs of the sale price was the proper- 
ty of the agent. The agent was assessed 
to income-tax on that sum. On the ques- 
tion being referred to the High Court at 
Lahore as to whetherthe Peshawar Court's 
decree resulted in the receipt by the asses- 
see of the 2lacsin British India for pur- 
poses of s. 4 (1) of the Indian Income 
Tax Act of 1922, it was held that as the 
assessee had received the price for the 
goods in England not as owner but merely 
as agent, notwithstanding his right to de- 
tain a portion of the money as his remu- 
neration, he was not competent to 
convert the same to his own use 
before he had settled with the Amir, and 
thus, for the purposes of Indian Income- 
tax, the asseasee received his2 lacs after it 
had been allotted to him by virtue of the 
compromise, 

In Hall & Co. v. Commissioners of Inland 
Revenue (9) it was held that, fer the pur- 
poses of Excess Profits Duty, profits from 
the contracts for the purchase and sale of the 
control gear arose to the appellant Company 
in the accounting periods in which the gear 
was actually delivered and not in the pre- 
war period ending the 30th June, 1914, in 
which the contracts were made. The 
following observations of Lord Sterndale, 
M.R, are important:— 

"* * * These profits were neither as- 
certained nor made at thetime that these two 
contracts were concluded. There are any 
number of contingencies that might have 
happened, by which the profit would not have 
turned out what it appeared on the face of it 
when thacontracts were made, Any number 
of complications might have occurred that 
page have caused quite a different result 
to have accrued from these two contracts.” 

Atkin, L. J., also observed that “the 
profits for Excess Profits Duty are to be 
assessed on the same basis as profits for 
income-tax purposes, and the word ‘profits’ 
for income-tax purposes is to be under- 
stood in accordance witb the words of Lord 

alsbury in Grasham Life Assurance 
Society v. Styles (10) "in its natural and 
proper sense, in a sense which no com- 
mercial man would misunderstand", and 
he says “that profits and gains must be 


(9) (1921) 3 K. B. 152; 90 L, J. K. B. 1129; 125 
L. T. 720; 37 T. L. R. 744. 
(10) 3 Tax, Oas, 185 at pp, 188, 189. 
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ascertained on ordinary principles of com- 
mercial trading’. * * * * 
It seems to me that no person here try- 
ing to ascertain profits on the principles 
of ordinary commercial trading would dream 
of ineluding profita in his yearly balance- 
sheet, which would not be made until the 
goods had actually beon delivered in respect 
of some contract which was to run over a 
netos of atleast two years, possibly more. 

o my mind the procedure of the Company 
was the o dain commercial procedure in 
taking the profits that they made as and 
when the goods were delivered, Anything 
else, it appears to me, would be quite con- 
trary to commercial procedure, and would 
not be profits inthe natural and proper 
genge,” 

The principles deducible from these 
rulings are that unless and until the pre- 
liminary conditions necessary for earning 
the benefit of any business contract as a 
profit are settled, or performed, the profit 
does not even arise, or accrue, To treat 
it as a profit, in its real sense, the asses- 
see must be ‘competent to convert the same 
to his own use’; he cannot, therefore, be 
regarded as having received any income in 
the shape of profits of the particular busi- 
ness contract until thecontractis performed. 
Further a mere conclusion of a contract is 
not sufficient, nor will a receipt of money 
on somebody else account be sufficient 
pending settlement with him. It, therefore, 
follows that a mere credit of the amount of 
interest in the kasar khata, in the year when 
thecontraet is concluded, pending the actual 
receipt thereof after it falls due, is not 
sufficient to charge the amount so credited 
as "income". Not only this but a credit of the 
anticipated profit in the very year in which 
the contract is made, i. e., before the per- 
formance, or delivery, contemplated by. it, 
falls due, or, is given, is “contrary to com- 
mercial procedure” and would not reflect 
the real “income” of the assessee, or “be 
profits in the natural and proper sense”. 

Reading the credit entries inthe kasar 
khata in conjunction with the debit entries 
in the debtor’s personal ledger account, 
the only legal inference deducible there- 
from is that what is shown as received 
under the kasar khata is really not receiv- 
ed at all but is only expected to be receiv- 
ed or perhaps may never be received and 
the amount so credited can, therefore, be 
regarded merely as an unrealized asset of 
the business, and not as “income” or 
"profits" or “gains” of the business. 
What is only a jama kherehi kasar, i.e. 
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profit by book adjustment cannot be cons 
fused with profit derived from cash re- 
alizations of interest, merely because both 
are lumped together under one ledger 
head kasar khata. 

A. Bench of this Court had occasion to 
decide in Commissioner of Income Tax v. 
Seth Nanhelal (1)a more or less similar 
question upon a reference by the Commis- 
sioner of Income-tax. It was there held that 
sums shown in the accounts as having fallen 
due but not received could not be treated 
as “income”, I think that the said decision 
in no way contravenes the provisions of a, 
13 ef the Inuvome Tax Act of 1922. For these 
reasons I am of opinion that the item of 
Rs. 16,031-4-6 which represents unrealized 
interest was wrongly treated as “income”, 
"profits" or "gains" under the head ef 
“business” by the Assistant Oommissioner 
of Income-tax in taxing the present as- 
Bessee, 

As a result of the above conclusions I 
recommend that the answer to the first point 
should be in the affirmative, and that to 
the second should be in the negative, 


Findlay, J. C.—(December 6, 1928). —I 
have had the advantage of perusing the 
opinion of Kinkhede, A J.O., in this case 
and I fully concur therein, 


Prideaux, A.J. C.— (December 6,1928). 
~I have had the advantage of perusing 
the opinion of Kinkhede, A. J.O., in this 
case and lagree with him in his decision 
on both questions. 


JUDGMENT OF THE DIVISION 
BENCH. 


Findlay, J. C. and Staples, 
A. Je C.—(December 18, 1928),—Under 
se, 66 (2) of the Indian Income Tax Act 
of 1922, the Oommissioner of Income 
Tax referred to this Court the two ques- 
tions raised in para, 2 of his statement of 
the case relating to the liability or other- 
wise of the non-applieant Sir S8. M. Chit- 
navis to certain deductions from his 
income, which were in dispute. 

The Bench consisting of Prideaux, A. J. 
O.,and Findlay, J. O., saw eause, because 
of the importance of the two matters in- 
volved, to refer the whole question toa 
Full Bench, vide the order of 13th April, 
1928, of the Benchand the Order of Reference 
made by the Judicial Commissioner on the 
same date. 

The Full Bench have now delivered a 
unanimous opinion on the points involved 
on the 6th instantíand,Bin accordance with 
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the said opinions, we answer the two 
questions referred to us as follows:— 

(i) The assessee has the option of declar- 
ing debts bad when he finds, after suffi- 
cient waiting, that, from the circumstances 
of the debtors, he is unable to recover 
them. Asthe law at present stands, the 
Income Tax Authority cannot deprive the 
assesses of this option. The present non- 
applicant was, therefore, entitled to the 
deduction of Rs. 7,481-13.0 on the same 
consideration on which the balance of the 
amount of Rs. 17,892 was allowed; and 

(ii) the Income Tax Authorities were 

not entitled to treat the amount of 
Rs. 16,031-46 on account of unrealized 
interest as income for the purposes of ss. 4 
and 6 of the Income Tax Act. The recoveries 
of this item of interest can be taxed in the 
future and cannot be treated as income 
in the year under assessment in this 
cage. 
These findings dispose of the reference. 
Weorder that the applicant (Commissioner 
of Income Tax) should pay the non-ap- 
plicant’s costs in these proceedings and 
we fix the amount of coste at Rs. 150, 


Q. R. D. Reference answered, 
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Musammat KONGSHI—Dasrenpant 
—APPELLANT 
versus 
KANDAJI—PrAINTIFF— 
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Hindu Law—Widow—Unsecured debts ef widow, 
whether recoverable from husband's estate in the hands 
of reversionera. : . : 

Property in the hands of a Hindu reversioner is 
liable to satisfy a debt, not secured on such proper- 
ty, which a widow, while enjoying a widow's estate, 
has properly incurred in the course of management 
on the credit of the estate, though no specific charge 
is ereated, 

Regulla Jogayyav. Venkatarathnamma (4), follow- 


ed, 
esai v. Apaji Jivanrao (1), Bhagwantrao 
Abt wu Pe nandi K aniran (2) and y Be ‘Bingh v. 
Manga Ram (3), not followed. MSN 

Appeal against a decree of the District 
Judge, Amraoti, dated the Ist November, 
1927, in Civil Appeal No. 128 of 1927. 

Mr. S. B. Gokhale, for the Appellant. 

Mr. M. B. Niyogi, for the Respondent. 
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JUDGMENT.—In this case a Hindu 
widow, Musammat Girji, in: possession and 
management of her husband's estate, 
executed a bond for Rs. 400 on 25th May, 
1923. After Girji’s death the creditor 
brought the suit out of which this appeal 
arises to recover fhe amount due on the 
bond from her daughter, Kongshi, who is 
the reversioner to whom the estate passed 
on Girjis death. The lower Appellate 
Oourt, disagreeing with the trial Court, 
has found that the estate in Kongshi’s hands 
is liable for the debt and has passed a 
decree accordingly. : i 

Girji's husband, Vithoba, left some 
land, houses and a money-lending business. 
The debt in question was incurred by 
Girji for cultivation and other expenses, 
the lower Appellate Court's view being that 
ihe borrowing was rendered necessary by 
Girj'Ss money being out on loan in 
connection with the money-lending business 
and not by any careless or imprudent 
management on her part. But it is argued 
on behalf of the appellant that even so the 
debt cannot be recovered from the estate 
because no charge thereon was created. 
My view of the law applicable to the 
present case is that property in the 
hands of a Hindu reversioner is liable 
to satisfy adebt, not secured on such 
property, which a widow, while enjoy- 
ing a widow's estate, has properly incurred 
in the course of management on the credit 
of the estate, though no specific charge is 
created, 

Gadgeppa Desaiv, Apaji Jivanrao (1) is 
against this view. In that case the money 
was advanced on the widow's personal 
credit; so also in Bhagwantrao Abaji v. 
Ramanath Kaniram (2) in which reliance 
was placed upon Gadgeppa Desai v. Apajt 
Jivanrao (1), the credit was given to the 
widow personally; but it was held that 
the property in the hands of the revereioner 
was not liable, not on the ground that the 
debt was incurred on the widow's personal 
credit, but because the debt, though 
properly incurred in the management of 
the estate, was not secured on the property. 
This view is also taken in Dhiraj Singh 
v. Manga Ram (3). But in Regulla Jogaya 
v. Vencatarathnamma (4) it was held that a 
debt contracted by a widow as representa- 


(1) 3 B. 237. 

g 111 Ind. Oas. 704; 62 B. 542; 30 Bom. L. R. 881 
A. LR. 1928 Bom. 310. 

3) 19 A. 300, A. W. N. (1897) 69. 

$5 Ind. Cas. 971; 33 M. 499; 7 M, L, T. 112; 20 M, 
L. J, 412; (1910) M. W, N. 142, 
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tive of the estate, for the purposes of the 
estate, will be binding on itin the hands 
of the reversioners, though no formal charge 
onthe estate is created, when the creditor 
looks not to the personal credit of the 
widow but to her as representative of the 
estate and relies on the credit of such 
estate. This decision was not dissented 
from in Bhagwantrao Abajiv. Ramanath 
Kaniram (2) (in the head note it is in- 
accurately referred to as having been 
followed); and the latter decision and the 
other two decisions to the same effect men- 
tioned above seem to me to go unneces- 
sarily far in requiring a formal charge to be 
created before the estate in the hands of 
the reversioner will be liable. ' 

‘In Sakrabhat v. Maganlal (5) it was 
held that trade debts properly incurred 
by a Hindu widow on the credit of the 
assets of the business are recoverable after 
her death out of the assets, even in 
the absence of a. specific charge. This 
ease is distinguished in Bhagwantrao Abaji 
v. Ramanath Kanivam (2) the distinction 
being drawn between trading debts and 
other debts incurred in the course of 
management, I am not impressed with 
the reasons given for making that distinc- 
tion, but in any case it can hardly be 
drawn in the present case, as Vithoba's 
money-lending and cultivation were too 
closely connected with each other to be 
dealt with separately: part of the land 
cultivated was that of Sitaram (P. W. No. 2) 
who in satisfaction of a debt due to 
Vithoba gave him a 26 years’ lease of that 
land. Iam of opinion that Sakrabhai v. 
Maganlal (5) as well as Regulla Jogayya v. 
Vencatarathnamma (4) affords support to 
the view I take. 

On that view the lower Appellate Court's 
decree must stand, as the wording of.the 
bond shows clearly that Girji borrowed the 
money on the credit of the estate. The 
appeal is dismissed with costs. 

G. R. D. Appeal dismissed. 
(5) 26 B. 206; 3 Bom, L, R, 738. 
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Criminal Procedure Code (Act V of 1898), s. 408 (1) 
aN by Court having no jurisdiction— 

resh trial, whether barred. 

It is only when a person has been tried by 
a Court of competent jurisdiction for an offence and 
acquitted of such offence that he cannot be re-tried 
for the same offence solong as the acquittal remains 
in force. Thereis nosuch bar if the Court acquit- 
ting the accused had no jurisdiction to try him for 
the offence. 

Virankuttt v. Chiyamu (1), followed. 


Reference made by the Sessions Judge, 
Akola, 

Messrs. G. G. Hatwalne and V. D. Sinde- 
kar, for the Applicant. i 

Mr. M. R. Bobde, for the Non Applieants. 


ORDER.—This is a reference by the 
learned Sessions Judge, Akola. The facts 
are briefly these. On a complaint by one 
Manji Bhatia eleven persons were tried by 
Mr. J. E. Solomon, & Subordinate Judge 
exercising the powers ofa F'irst Olass Magis- 
trate at Akola for offences under ss. 147 
and 379 of the Indian Penal Code, The 
trial resulted in the conviction of accused 
Nos. 1, 3, 6,7, 9 and 10 of an offence under 
8. 147 and in the acquittal of the remaining 
five accused. The convicted persons pre- 
ferred an appeal which was heard and dis- 
posed of by Mr, M. A. Amraotkar, Additional 
Sessions Judge, Akola who set aside the 
convictions on the ground that inasmuch as 
the evidence recorded at the trial disclosed 
an offence of dacoity, an offence admittedly 
not triable by Mr. Solomon, the whole 
trial was without jurisdiction and void. 
Accordingly the learned Additional Sessions 
Judge directed a re-trial of the appellants 
before him in the Oourt of a Magistrate 
of the Firat Olass who also exercised the 
powers under s. 30 of the Oriminal Proce- 
dure Code. 

The fresh trial accordingly proceeded in 
the Court of Mr. M. A. Subhankhan and an 
application was put in by the complainant 
en 3rd October, 1928, asking for processes to 
be issued also against the five persons who 
were acquitted at the original trial, The 
learned Magistrate, however, rejected the 
application on the ground that since there 
was no appeal preferred against their 
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acquittal these acquitted persons could not 
be re-tried in spite of the fact that the 
original trial was held to have been void, 
This order was passed on 3rd October, 1928, 

The complainant then presented a fresh 
complaint on 18th October, 1928, before the 
same Magistrate against the aforesaid five 
accused who were acquitted at the original 
trial, another new person by name Chag- 
ganlal and prayed for their trial of an 
offence under 8. 395 of the Indian Penal 
Code. On the next day the learned Magis- 
trate without registering the case and with- 
out any examination of the complainant 
passed the following order:— 

“As these accused were already acquitted 
of the offence and as that acquittal has not 
been yet set aside, it is impossible in law 
to entertain this fresh complaint. The 
complaint is, therefore, returned to the 
complainant.” : 

Against this order the complainant moved 
the Sessions Judge, Akola, in revision and 
the learned Judge has made the present 
reference to this Court under s. 438 of the 
Oriminal Procedure Code with a recom- 
mondation that the Magistrate should be 
directed to entertain the complaint. This 
reference has been registered in this Court 
as a criminal revision and the complainant 
is described as an applicant and the six 
persons who figure as accused in the peti- 
tion of the complainant dated 18th October, 
1928, as non-applicants. - ^ 

In showing cause against the said recom- 
mendation of the sessions Judge the learned 
Advocate for the non-applicants urged that 
since his clients were not parties to the 
criminal appeal preferred by the convicted 

ersons to the Additional Sessions Judge, 
Akola, the findings given in the appellate 
judgment are not binding upon them and 
that the order of acquittal of offences under 
ga, 147 and 379 of the Indian Penal Code 
passed by Mr. Solomon was a bar to their 
prosecution for an offence of dacoity on the 
same facts. Ihave no doubt that the above 
contention is not sound and that the view 
taken by the learned Sessions Judge on 
the facts stated above is a perfectly correct 
one. When once it was held that the 
original trial by Mr. Solomon was void as 
being without jurisdiction even the acquit- 
tal of the first five non-applicants went 
also by the board. 

The wordsof s. 403(1) of the Criminal 
Procedure Qode leave no room for doubt 
that it is only when a person who has been 
tried by a Court of competent jurisdiction 
for an offence and acquitted of such offence 
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that he could not be re-tried for the same 
offence so long as the acquittal remains irt 
force, Sub-section (4) of the section is clearer 
still for it says that a person acquitted or 
convicted of any offence may, notwithstand- 
ing such acquittal or conviction, be subse- 
quently charged with, and tried for, any 
other offence which he may have commit- 
ted if the Court by which he was first 
tried was not competent to try the offence 
with which he is subsequently charged. 
The case of Virankutti v. Chiyamu (1) 
quoted by the learned Sessions Judge in 
his order is & sufficient authority for the 
above proposition. In the present case 
there was admittedly no trial before Mr. 
Solomon for offence unders. 395, Indian 
Penal Oode, and it is conceded that he had 
no jurisdiction to hold a trial for such an 
offence. It was on this account that the 
trial held by Mr. Solomon was held by the 
learned Additional Sessions Judge to have 
been without jurisdiction and void. More- 
over as the learned Sessions Judge points 
out along with the non-applicants who 
figured as accused at the last trial, there is 
another accused added in the new complaint 
and no order of previous acquittal stands as 
a bar against him. 

I, therefore, hold that the previous acquit- 
tal of the non-applicants Nos, 1 tod cannot 
stand in the way of their fresh trialfor the 
alleged offence falling under s. 395, Indian 
Penal Code. I accept the reference and 
setting aside the orders of the Magistrate, 
dated 3rd October, 1928, and 18th October, 
1928, direct him to receive the complaint 
dated 18th October, 1928, and proceed to 
dispose of the same according to law. 

G, B. D. Reference accepted, 

(1) ? M. 557; Weir 456. 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
SiRcoND Cıvıl ApPnmaL No. 20-B or 1928. 
March 28, 1929. 

Present: —Mr. Jackson, A, J. C. . 
RAMOHANDRA—PLAINTIFF—ÅPPELLANT 
Versus 
HARISOHANDRA AND OTHERS— 
DEFANDANT3— RESPONDENTS. 

Hindu Law—Adoption—Effect of adoption—Pro- 
perty received in partition before adoption, whether 
i ee by adoption. ac 2 asit 

rope a person in a ition 
with Misa ical brothers L not divested by his gub« 
sequent adoption into another family. [p. 271, col 1.] 

Sri Raja Venkata Narasimha Appa Row v. Sri 
Raja Bangayya Appa Bow (1), Maroti v. Laxman (4) 
Behari Lal Laha v, Kailas Chunder Laha (2) an 
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Mahableshwar Narayan v. Subramanya Shivram (3), 


followed. 
Birbhadra Rath v. Kalpataru Panda (5), Datta- 
Sambhaji (0) and Ram- 


traya Sakharam v. Govin 
Chandra v. Manubai (7), referred to. 

Appeal against & deoree of the Second 
Additional District Judge, Akola, dated the 
Ist November, 1927, in Civil Appeal No. 4 
of 1927, 

Messrs. M. B. Niyogi and G. G. Hatwalne, 
for the Appellant. 

Messrs. 8. K. Barlingay, P.B. Gole and 
G. R. Deo, for the Respondents. 

JUDGMENT.—The appellant in this 
case, Ramchandra and the first defendant, 
Harishchandra,'were thesons of Raoji Kunbi. 
After Raoji’s death there was, according 
to the finding of both the lower Courts, 
& partition between Ramchandra and 
Harishchandra. After the partition ' Ram- 
chandra was taken in adoption by his 
uncle Bisram, and Harishchandra took 
possession of the property that had fallen to 
Ramchandra at the partition, On attaining 
majority Ramchandra brought the suit, 
out of which this appeal arises, to recover 
pon on the ground that the property 

ad vested in him before the adoption 
and could not be divested by the adoption. 
The trial Oourt decreed Ramchandra’s 
claim, but the lower Appellate Oourt 
has reversed the decree and dismissed 
the suit. 

The first point I propose to deal with 
is the contention raised on behalf of the 
respondents that the lower Oourts’ find- 
ing asto partition having taken place is 


wrong. 

(The learned Judge referred to the evi- 
dence and saw noreason to differ from the 
finding of the lower Oourts that Ram- 
chandra and Harishchandra had separated 
from each other.] 


Inow come tothe main question te be 
decided in this appeal, and that is, whether 
the adoption of Ramchandra by Bisram 
operated to divest Ramchandra of the pro- 
perty that fell to his share at the parti- 
tion, The principal case relied on by the 
appellant is Sri Raja Venkata Narasimha 
Appa Row v. Sri Raja Rangayya Appa Row 
(1) in which it was held that the adoption 
into another family of the only surviving 
member of a joint family, in whom the 
family estate has vested solely and ab- 
solutely, does not in law operate to divest 
him of his rights in such estate. This view 
of the law agrees with that taken by 
Ameer Ali, J., in Behari Lal Laha v, 


(1) 29 M 437; 16 M. L, J,178,. 
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Kailas Chunder Laha (2) and it has been 
accepted in Mahableshwar Narayan v. 
Subramanya Shivram (3), in Maroti v 
Laxman (4), in Gours Hindu Code and 
in Sarvadhikari’s Principles of the Hindu 
Law of Inheritance. The respondents con- 
tend that this view is wrong, resting their 
case mainly on the wording of the text 
of Manu that deals with the position of 
an adopted boy as regards the family and 
estate of his ‘natural father, Chap, 1X, 
Verse 142, and on the interpretation of 
that textin Sarkar’s Hindu Law, and that 
learned writer's theory of adoption as 
tantamount to civil death in the family 
of birth and re-birth in the family of 
adoption. 

Sarkar’s view of the effect of adoption 
after property had vested in the person 
adopted was originally thesame a8 that 
taken in Sri Raja Venkata Narasimha Appa 
Row v. Sri Raja Rangayya Appa Row (1). 
The theory subsequently held by him that 
adoption is tantamount to civil death and 
re-birth has been considered in the judi- 
cial decisions and text-books referred to 
above, and has not, for reasons which 
appear to me to be sound, been accepted 
as an accurate guide as to the effect of adop- 
tion. It has been accepted by Mookerjee, 
J., in Birbhadra Rath v. Kalpataru Panda 
(5), but I cannot find that it has been 
accepted elsewhere., In Dattatraya Sakha- 
ram v. Govind Sambhaji (6), Shah, dJ., 
though he dissented from Sri Raja Venkata 
Narasimha Appa Row v. Sri Raja Rangayya 
Appa Row (1) did not proceed upon the 
theory of civil death and re-birth. Nor 
is that theory, I think, adopted in Ram- 
chandra v. Manubai (7) though I note that 
that decision is referred to in Maroti v, 
Laxman (4) as supporting the theory. 

Coming now to the interpretation of 
Chap. IX, Verse 142, of Manu, this has 
been translated in Volume XXV of the 
Sacred Books of the Hast as "An adopted 
son shall never take the family (name) 
and the estate of his natural father; the 
funeral cake follows the family (name) and 
the estate, the funeral offerings of him 
who gives (his son in adoption) cease (as 


(2) 1 0, W. N. 121. 

(3) 72 Ind, Oas. 300; 47 B. 542; 25 Bom, L, R. 2744 
A. Y R.1923 Bom. 207. 

(4) 65 Ind. Cas. 362; 5 N, L. J. 58; A, I R. 1022 


Nag. 10. 
5) 1 O. L. J. 388. 
6) 34 Ind. Oas. 423; 40 D. 429; 18 Bom. L. R 


258. 
; (ps Ind, Cas, 695; 43 B. 774; 21 Bom, L, R, 
7 , ` 
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far as that son is concerned)." After dis- 
cussing that text and the interpretation 
of it by ancient commentators, the learned 
Judges who decided Sri Raja Venkata 
Narasimha Appa Row v. Sri Raja Ran- 
gayya Appa Row (1) say, "We do not 
think that there is anything in these pass- 
ages which necessarily carries with it the 
idea that the adopted son is divested of 
property which is his own absolutely at 
the time of adoption. The more correct 
view seems to be that by the adoption 
the filial relationship, as the author of 
the Chandrika says, is extinguished in one 
family and is created in the other family, 
and that thereafter the person adopted 
cannot claim or take any property in his 
. natural family by virtue of the extin- 
guished filial relationship therein.” As 
regards the interpretation of the text of 
Manu, they say :— . 

“A great deal of argument was ad- 
dressed to us with reference to the exact 
meanisg ofthe Sanscrit word ‘Haret’ in 
the text of Manu which is variously trans- 
lated ‘claim’, ‘take’, ‘share’ and which 
Sarkar in his latest work translates ‘takes 
away. On the one side it was pointed 
out that in some of theslokas of Manu 
the same word is translated and can pro- 
perly be translated only by the word ‘in- 
herit’, while, on the other side, attention 
is drawn to at least one passage where 
it cannot refer to inherited property. The 
arguments do not seem to bring us any 
nearer to the question which has to be 
decided.” : 

"We may, however, say that we are not 
prepared to aecept Mr. Sarkar's present 
view that Manu and the commentators 
have hitherto not been correctly trans- 
lated, and that this has led to erroneous 
views as to the consequences which flow 
from adoption.” 

Similar argument has been addressed 
to me, in connection with which I can 
adopt the above remarks as my own. 

In Dattarayya Sakharam v. Govind Sam- 
bheji (6), Shah, J., considers that the 
meaning of the verse above referred to is 
clearly against the view taken in Sri Raja 
Venkata Narasimha Appa Row v. Sri Raja 
Rangayya Appa Row (1) and his view 
appears to be based rather on the inter- 
pretation of the expression “the estate of 
his natural father” than on the meaning 
of the word "haret". He says that the 
expression is wide enough to include the 
estate vested in the person adopted at the 
time of sdoption, provided that it is 
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the estate of his natural father; 
but be does not explain how the 


estate already vested solely in the son is 
still the estate of the natural father. In 
Mahableshwar Narayan v. Subramanya 
Shivram (3), Macleod, C. J. though follow- 
ing Sri Raja Venkata Narasimha Appa 
Row v. Sri Raja Ranyayya Appa Row (1) 
did not dissent from, but distinguished, 
Dattarayya Sakharam v. Govind Sambhaji 
(6), the distinction drawn being between 
the cases in which the person adopted 
had obtained an absolute estate at parti- 
tion and those in which he obtained such 
an estate as the sole surviving member 
of a joint family. The distinction is not, 
to my mind, asound one; but that is not 
very material for present purposes, as I 
am concerned with a case of partition. 
The points I wish to make are, firstly, 
that the expression “the estate of the na- 
tural father” does not necessarily include 
property vested in the person adopted be- 
fore the adoption, even though it had been 
the estate of the natural father prior to 
its becoming vested in the person adopted, 
and, secondly, that the Bombay view, as 
interpreted by Macleod, CO. J., does not 
differ from the Madras view as regards the 
effect of adoption on an estate vested in the 
person adopted by reason of partition. It 
has been said that Macleod, O. J., altered - 
his view in Manikbai v. Gokuldas (8), but 
that does not appear to me to be the case, 
having regard to the distinction drawn by 
him in Mahableshwar Narayan v. Subra- 
mangya Shivram (3). 

The weight of authority is thus on the 
side of the view that property acquired 
at partition is not divested by subse- 
quent adoption. I may say that I con- 
sider that a definite answer to the question 
I am now considering cannot be obtained 
by “interpretation of Ohap. IX, Verse 142, 
of Manu, but that verse, at least, does not 
require the divesting of an estate already 
vested in the person adopted and does 
not establish that such an estate forms an 
exception to the general rule of Hindu 
Law, stated by the Privy Council in Moni- 
ram Kolita v. Keri Kolitani (9), “that an 
estate once vested by succession or in- 
heritance, is not divested by any act or 
incapacity which before succession would 
have formeda ground for exclusion from 
inheritance.” This general rule was ap- 


(8) 87 Ind, Oas. 816; 49 B. 520; 27 Bom, L. R. 414; 
A. I. R. 1925 Bom, 363. 

6 5 0. 776; 6 O. L. R. 322; 7 I. A, 115; 4 Sor. P. 0, 
J, 103; 3 Buth. P. O, J. 765 (P. Q.. 
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plied in Sri Raja Venkata Narasimha Appa 
Row v, Sri Raja Rangayya Appa Row (1), 
andia Behari Lal Laha v. Kailas Chunder 
Laha (2). Applying it to the present case, 
I hold that in the present case Ram- 
chandra was not divested of the property 
that came to him at partition by his sub- 
sequent adoption by Bisram and is en- 
titled to recover possession of that pro- 
perty. 

The appeal succeeds and the decree of 
the trial Court will be restored. The de- 
fendante will bear the plaintiff's costs in all 
three Courts. 


G, B. D, Appeal allowed. 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
Frast OIVIL APPRAL No. 138 or 1927. 
March 28, 1929. 

Present :—Mr. Subhedar, A. J. O., and 
Mr. Jackson, A. J. O. 
INDRARAJ SINGH--APPRLLANT 
versus 


OHAITRAM AND oTHERS—HRB8PONDBNTa. 

Part DIE bie D deed — Right 
to speci erformance barred—Doctrine, appli- 
cability of—Contract Act (IX of 1872), 8. 29—Promise 
followed by actings—Agreement void for uncertainty— 
Possession—Retention of existing possession, whether 
tantamount to delivery of possession. 

A person in ion of a property by virtue of 
an agreement for sale, having performed his own 
obligation under it, can defeat a suit for ejectment 
by the vendor by pleading the agreement, even 
though the sale-deed of the property is compulsorily 
registrable and has not s registered and his 
right to have the contract specifically enforced is 
barred by time on the date of the suit for ejectment. 
[p. 277, col. 2.] 

Oase-law discussed.] 

ahomed Musa v. Aghore Kumar Ganguli, (4), 
Lakshmi Venkayyamama Rao v. Venkatanarasimha 
Appa Rao (1), Vizagapatam Sugar Development Co. 
v. Muthuramareddi (7), Meher Ali Khan v. Aroatan- 
nessa Bibi (B), Bapu Apajiv. Kashinath Sadoba b 
Venkatesh Damodar v. Mallappa Phimappa- 3), 
Sandu Valji v. Bhikchand Surazmal (10), man 
Mankarkasar v. Ravji Dhansing Patil (11), Ramappa 
Shamnajı Shinde v. Yellappa Balaji Vagmode (12), 
Salamat-uz-Zamani Begam v. Masha Allah Khan 13) 
Kunti v. Gajraj Tewari (14), Maung Myat Tha Zan 
v. Ma Dun (15) and Sampat v. Motilal (19), fol- 
lowed.. 

Jeyram Mahajan v. Ganpati Mali (10) and Ganga- 
bisan v. Tukaram (17), not followed. 

Rao Saheb v. Umrao (18), referred to. 

A contract may be constituted by a promise fol- 
lowed by actings by the promisee on the faith 
thereof, though not by express acceptance and if the 
actings have taken place on the footing ofa proposal 
made bya promisor and were known by the latter 
to have taken place on that footing, the objection 
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that the contract was void for uncertainty under 
s 29 of the Contract Act cannot be maintained. [p. 
274, cola, 1 & 2.] 

Lakshmi Venkayyamama Rao vw. Venkatanara- 
simha Appa Rao (1), relied on. 

Retention of ession which already exists is 
tantamount to delivery of possession. (p. 275, col. 


1l. 
i Venkatesh Damodar v. Mallappa Bhimappa (8), fol- 
owed. 

First appeal against a decree of the District 
Judge, Bhandara, dated the 10th October, 
1927, in Civil Suit No. 3 of 1026, 

Messrs. V. Bose, P. A. Pandit, G. R. Bapat 
and P. N. Pudra, for the Appellant. 

Messrs. D., N. Chaudhary, R. B., Y.V. 
Jakatdar and V. M. Jakatdar, R. B., for the 
Respondents. 

JUDGMENT. 
matter of the suit out of which this appeal 
arises is the village of Kayadi in the 
Waraseoni Tahsil of the Balaghat District 
with sir fields, houses, trees and wells 
situate in the said village. The parties 
are closely related by marriage. The 
plaintiff is the zemindar of Fulchur and 
his eldest son had, in 1901, married the 
daughter of the first defendant. In the 
year 1920 the plaintiff's daughter was 
married to the second defendant who is 
the son of the first defendant, 

In 1209 in consideration of a loan of 
Rs. 12,000 the first defendant and his two 
step-mothers had executed a mortgage of 
the property in dispute in plaintiff's favour 
with & condition of foreclosure. On the 
basis of this mortgage the plaintiff brought 
a suit (Civil Suit No. 15 of 1913 in the 
Court of the. District Judge, Bhandara) 
and obtained an ez parte decree nisi for 
foreclosure for Rs, 16,405-11-3 on 18th August, 
1913, which was made absolute on 9th May, 
1914, and fosmal possession of the foreclosed 
property was obtained by the plaintiff 
on 9th August, 1914. The plaintiff also 
got his name mutated in respect of this 
village on 24th March, 1915. 

The plaintiff brought the present suit 
for confirmation of his possession of the 
said village or in the alternative for 
actual possession thereof. 'The plaintiff's 
case was that after he had obtained posses- 
sion of the property under his foreclosure 
decree, he had appointed the defendant 
No, 1 as his manager to manage the same 
on his behalf, and that the defendant No. 1 
did so until the year 1923 when he 
asserted a hostile title by making an 
unsuccessful attempt in the Revenue Oourts 
for having the village mutated in his 
own name, It was asserted in para, 4 
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of the plaint that there was some sort of 
agreement -between the parties for 
reconveying the village to the defendant 
No. lon his paying to the plaintiff the 
whole of the decretal amount within two 
months by the end of October, 1914, and 
it was admitted that in pursuance of 
this agreement the defendant No. 1 actually 
paid to the plaintiff's Pleader Mr. Gokhale 

3, 4,500 on 29th September, 1914, but since 
the balance was not paid as stipulated, 
it was asserted, that the agreement fell 
through. 

The main defence to the claim was 
made by the first defendant (the second 
defendant only adopted the pleas advanced 
by his father) who stated that prior to 
the institution of the mortgage suit 
there was an agreement between him and 
the plaintiff in January, 1913, whereby it 
was settled that the plaintiff should file the 


suit on the mortgage against all the 
three mortgagors, obtain an ex parte 
decree absolute for foreclosure, take 


formal possession of the mortgage pro- 
perties and reconvey the same to the 
first defendant in consideration of the 
defendant No.1 paying the decretal debt 
by easy instalments. The defendants 
further pleaded that about September, 
1914, after the plaintiff had obtained formal 
possession of the mortgage property, it 
was finally settled that the first defendant 
should pay to the plaintiff Rs. 4,500 (repre- 
pouting tie first five kists ofthe mortgage, 
viz., . 3,750 and Rs. 750 on account 
of the costs of the mortgage suit) within two 
months, as an indication of his sincerity 
to abide by the terms of the agreement, 
that the balance due should be paid off 
by easy instalments, and that after the 
whole amount was thus paid off and the 
other creditors of the defendants were 
fully satisfied, the plaintiff would formally 
reconvey the village to the defendants. 
The defendants asserted that it was in 
pursuance of this agreement that the 
payment of Rs. 4,500 was made by them 
to the plaintiffs Pleader, Mr. Gokhale, 
and not under the circumstances alleged 
by the plaintiff in para, 4 of the 
plaint, The defendants also pleaded a 
number of further re-payments amounting 
to Rs. 8,200 towards the fulfilment of their 
obligations under the agreement. They 
also alleged that after the plaintiff's 
daughter was married to the second 
defendant, the plaintiff returned the amount 
Rs. 1,000 which the first defendant had 
paid to the plaintiffs agent Bapuji on 
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18th May, 1921, saying thaton account of 
the new relationship he would not only 
not accept the same but would forego 
the rest of the claim for the balance due. 
The defendants, of course, denied the 
pleintiffrs allegation that the first defendant 
was the agent of the plaintiffand managed 
the village in that capacity on his behalf. 
On the contrary they asserted that 
their possession over the village was never 
disturbed and that their management of 
it was in their own right, It was finally 
contended by the defendants that since 
they were in possession of the property 
in dispute under an agreement which, 80 
far as they were concerned, was fully 
performed, the plaintiff's suit to eject 
them was not maintainable. ! 


The pleadings of the parties were very 
elaborate but a fair idea of them would 
be gathered from the following issues 
framed for trial:— 

“(1) Whether the plaintiff has been in 
possession of the property in suit and 
whether the defendant No. 1 has been 
managing it on plaintiff's behalf, as alleged 
by the latter ? 

(2) Whether the plaintiff got formal 
possession of the property in suit on 
9th August, 1914, through Oourt in execution 
of his foreclosure decree? Is the plaintiff's 
claim for delivery of possession within 
time ? 

(3) Whether the first oral agreement 
pleaded in sub-para. 4 of para.? of the 
defendant No. l's written statement was 
made between the plaintiff and defendant 
No.1 about January, as alleged by the 
Jatter? 

(4) Whether the second oral agreement 
pleaded in sub-para. 5 of para. 2 of 
the defendant No. 1's written statement 
wab made between the plaintiff and 
defendant No. 1 about September, 1914, as 
alleged by the latter? 


(5) Whether the defendants made the 
fourth, fifth, sixth, ninth and eleventh 
payments out of the eleven payments 
pleaded by the defendant's Pleader in his 
statement recorded on 6th January, 1927? 
Were all the elven payments made in 
connection with and on account -of the 
second agreement said tohave been made 
about September, 1914? 

(6) Whether the defendants’ claim for 
specific performance of the second 
agreement is within time? If not, can 
they resist plaintiff's claim for possession 
on the strength of that agreement ? 
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(7) If the plaintiff be found to be not in 
possession, whether the defendants are 
iable to deliver possession to him." . 

In avery careful and exhaustive judg 
ment the learned District Judge dealt with 
all the contentions of the parties and, upon 
& consideration of the entire evidence, 
recorded the following findings in para. 
6 of his judgment :— 

“On issue No. l.—The plaintiff hes not 
been in possession of the property in suit. 
The defendant No.1 has been managing 
it on his own account and not on behalf 
of the plaintiff. He has been managing it 
with plaintiff's permission and defendant 
No. 1's possession has been of a permissive 
character. 

On issue No ?,— The plaintiff got formal 
possession of the property in suit on 9th 
August, 1914, through Court in execution of 
his foreclosure decree. The plaintiff's 
claim for delivery of possession is within 
time, 

On issue No. 3.— The first oral agreement 
pleaded in sub-para, 2 of the defendant 
No. l's written statement is not proved. 

On issue No.4.—The second oral agree- 
ment pleaded in eub-para. 5 of para. 2 of the 
defendant No. l's written statement is 
proved to have been made between the 
plaintiff and defendant No.1 about Septem- 
ber, 1914, It was agreed that the defendant 
No.1 should pay the mortgage debt and 
costs ofthe suitin inatalments, that the 
defendant No, 1 should pay Rs. 4,500 as the 
first instalment and that after the whole 
amount was paid the plaintiff should 
te transfer the village to the defendant 
No.1, The period within which the whole 
amount was to be paid and the number 
of the instalments and the amount of each 
of the instalments other than the first were 
not fixed, e 

On issue No. 5.—The defendants made 
fourth, fifth, sixth,ninth and eleventh pay- 
ments outof the eleven payments pleaded 
by the defendants’ Pleader in his state- 
ment recorded on 6th January, 1927, All the 
eleven payments were made in connection 
with and on account of the second agree- 
ment said to have been made aboutSeptem- 
ber, 1914. 

On issue No. 6.—The defendants’ claim 
for specific performance of the second 
agreement is not within time. The defend- 
ants can, however, resist plaintiff's claim 
for possession on the streagth of the said 
agreement, : 

On issue No. 7.—The defendants are not 
liable under the circumstances of the case 


18 
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to deliver possession of the property in 
suit to the plaintiff." As aresult of these 
findings the plaintiff's suit was dismissed 
8^4 he has preferred this appeal which 
attacks almost all the findings of the 
lower Court which are adverse to him. 

The learned Advocate for the appellant 
commenced by arguing that the lower 
Court had misunderstood the doctrine of: 
part performance and misapplied it to the 
facts, as found by it, in the present case. 
It was stated that three things were essen- 
tial to the application of this doctrine, viz., 

(1) a valid agreement, 

(2) delivery of possession in pursuance of 
the agreement and, 

(3) the existence of an agreement of 
such a nature of which specific perform- 


OHAITRAM. 4 


ance could be granted, and reliance 
was placed on certain quotations ap- 
pearing at pages 443, 468, 470 


and 472 of White and Tudor's Leading 
Oases in Equity, 8th Edition. 


It was urged that in the present case 
no second agreement was specifically plead- 
ed and when the lower Oourt found that 
the first agreement was not proved the 
second one must fall to the ground, because 
it never existed independently of the first. 
There is very little force in this conten- 
tion. The pleadings are very definite as, 
to the second agreement and the 4th issue 
framed for trial makes the position clearer 
still. As the parties went to trial upon 
a definite issue on this point, I hold 
that the second agreement and the 
4th issue framed for trial makes the 
position clearer still. As the parties 
went to trial upon a definite issue 
on this point, I hold that the second agree- 
ment was clearly pleaded. 


While not seriously challenging the 
finding of the lower Oourt as to the exist- 
ence of the second agreement, the learned 
Advocate for the appellant contended that 
since the lower Oourt in para. 27 of 
its judgment found the terms of this 
agreement as to re payments indefinite, it 
could not but be regarded as an agree: 
ment void for uncertainty under a, 249 of 
the Indian Oontract Act which says that 
“Agreements, the meaning of which is not 
certain, or capable of being made certain, 
are void.” It was, therefore, argued that 
such avoid agreement could not be the 
basis of the applicability ofthe doctrine 
of part performance, because it could not 
have been enforced at all much less speci- 
fically. 
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In para, 27 of his judgment the 
learned District Judge does not give his 
finding on the 4th issue but merely makes 
certain observations while discussing the 
evidence and circumstances relating to 
the second agreement—a discussion which 
commenced in para. 18 and ended 
in para, 29 of the judgment, The 
definite finding on this point, however, 
appears in para. 30 in the following 
words :— 

“I, therefore, find the 4th issue in 
the affirmative and hold that it was agreed 
between the parties about September, 1914, 
that the defendant No. 1 should pay to 
the plaintiff the mortgage debt and the 
costs of the suitin instalments, that the 
defendant No.1 should pay Rs. 4,500 as 
the first instalment and that after the 
whole amount was paid off the plaintiff 
should re-transfer the village to the defend- 
ant No.l. The period within which the 
whole amount was to be paid was not 
fixed. Bo also the number of the instal- 
ments and the amountof each of the in- 
manie other than the first was not 


. With this finding and with the reasons 
in support of it as given in paras. 18 
to 290f his judgment I am in entire 
agreement with the learned Judge. The 
question then is, does such an agreement 
come within the purview of s. 29 of the 
Indian Contract Act and be void for un- 
‘certainty? I have no hesitation in an- 
swering the question in the negative, be- 
cause uncertainty in the terms was never 
pleaded as a bar to the legality of the 
agreement and for the additional reason 
that the parties themselves did not regard 
the terms as to repayment vague or in- 
definite, because the defendante, as a 
‘matter of fact, did pay according to their 
convenience and the plaintiff accepted the 
several re-payments towards the agreement 
in question without protest. In Lakshmi 
Venkayyamma Rao v. Venkatanarasimha 
Appa Rao (1) it has been held by their 
Lordships of the Privy Oouncil ‘that a 
contract may be constituted by a promise 
followed by actings by the promisee on the 
faith thereof though not by an express 
acceptance, that the question in each case 
is one of fect and if the Court finds that 
ihe actings did take place on the footing 
of a proposal made by the promiror and 


(1) 34 Ind, Cas. 921; 39 M. 509 at p.523; 200. W 
N. 1054; 14 A. L. J. 797; 31 M. L. J. 58; (1916) ? M.W. 
N. 23; 20 M. L.T, 137; 4 L.W. 58; 18 Bom. L. R. 651; 24 
©, L. J. 279; 481. A, 138 (P. O). 
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that they were known by the latter to 
have taken place on that footing, the ob- 
jection that the contract was inchoate or 
incomplete cannot be mentioned and speci- 
fie performance of such a contract will not 
be refused inlaw. J, therefore, hold that 
the agreement in question was not void 
in law as suggested andcould, therefore, 
form the basis of the applicability of the 
doctrine of part performance. 

It was also argued that because the 
terms of the agreement as to payments 
were indefinite, there was no mutuality 
and the plaintiff could not have been in 
& position to enforce such an agreement 
specifically, Reference was made to s. 21 
(c) of the Specific Relief Act and also to 
Mir Sarwarjan v. Fakhr-ud Din Mahomed | 
(2), in this connection. This argument 
seems to be of no avail to the 
appellant. Assuming that the plaintiff 
could not have been able to obtain speci- | 
fic performance of such an agreement, in 
case the defendants had committed a 
breach thereof, stil, now that the defen- 
dants have fully performed their own obli- 
gations under it by the payment of the 
entire consideration, no question of the 
plaintiff's possible inability to specifically 
enforce the contract can possibly arise in 
the present case. 

The next point argued was that pos- 
session of the village was never trans- 
ferred to the defendants in pursuance of 
the second agreement, and that, therefore, 
the second element necessary for the appli- 
cability of the doctrine of part perform- 
ance was wanting in this case, It was 
pointed out that in para, 37 of the lower 
Court's judgment that Oourt held that 
the possession of the defendants was of 
a licensee, implying that it was not refer- 
able to the agreement. But para. 37 deals 
with the contention of the defendants 
that their possession was adverse to the 
plaintiff and the word licensee used there- 
in by the learned Judge cannot possibly 
lead to the construction suggested by the 
learned Advocate for the appellant. That 
the possession of the defendants was re- 
ferable to the agreement is positively 
found by the learned District Judge in 
the following passage appearing in para. 26 
of his judgment :— 

“Consequently the defendant No. 1 would 
remain in possession of the village on his 


(2) 13 Ind. Oas. 331; 39 O. 232; 16 O. W. N. 74; 
(1912) M. W. N.23; 9 À. L. J. 33; 150. L. J. 69; 14 
i R. 5; 21. M. L. J. 1156; 11 M, L, T. 8; 39 I, A, 
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own account although in law the right to 
such possession was derived from a license 
given by the plaintiff—involved by impli- 
eation in the agreement. Such possession 
would be of an anomalous nature inag- 
much as although the defendant No, 1 
would be in possession on his own account 
88 owner of the equity of redemption 
which was revived by the agreement in 
question, his possession would not he ad- 
verse to the plaintiff owing to the afore- 
said license but would be of a permissive 
character,” 

The following facts are clearly estab- 
lished from the evidence on record and the 
conduct of the parties :— 

(a) that in spite of the passing of the 
decree absolute for foreclosure and 
delivery of symbolical possession 
of the property to the plaintiff 
and of the mutation of the plain- 
tiff8 name as a proprietor in the 
Revenue papers, the defendants 
never lost khas possession of the 


village, 

(b) that as is evident from their seve- 
ral acts, as enumerated in para. 
26 ofthe lower Court's judgment 
the defendant No. 1 regarded 
himself as the real proprietor of 
the village apparently to the 
knowledge of the plaintiff, and 

(c) that the plaintiff himself considered 

the defendant No. 1 as the virtual 
proprietor of the village and ad- 
dressed him accordingly as “mal- 
guzar Kayadi” in his several 
letters which are filed as Exs, 
D-1, D-2, D-3, D-4, D-9 and D-10. 

Agreeing with the lower Court, therefore, 
Ihold that although the legal litle was with 
the plaintiff the defendants' long and un- 
interrupted possession over the village 
Kayadi even after the passing of the decree 
absolute for foreclosure was in pursuance 
of the agreement between the plaintiff and 
the defendant No 1, as pleaded and suc- 
cessfully proved by them, and conse- 
quently there is no force in the contention 
that the defendants’ possession was not 
referable to the agreement. Moreover as 
laid down in Venkatesh Damodar v. Mallap- 
pa Bhimappa (3) possession need only be 
retained if it already existe. 

On the question of the re-payments in- 
volved in issue No. 5, the argument ad- 
vanced was twofold:— j 

(1) that the re-payments were not proved, 

2 66 Ind. Oas. 888; 46 B. 722; 24 Bom, L, R. 242; 
A. L. R. 1922 Bom, 9, 
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and (2) that if proved they were not made i‘ 
towards the discharge of the obligation 
created by the agreement to re-convey the 


property. 
* * * x* * + 


Under these circumstances it is not pos- 
sible for this Oourt to disagree with the 
lower Court in its finding that so far aa 
the defendants are concerned they have 
fully discharged their obligations under the 
agreement in question and that except the 
execution of a formal deed of conveyance by 
the plaintiff in defendants’ favour nothing 
more remains to be done in respect of it. 

There only remains the consideration of 
the most important argument advanced by 
the learned Advocate for the appellant to 
the effect that even if the defendants per- 
formed their part of the obligations created 
by the agreement, they could not resist the 
plaintiff's claim for possession because - 
there is yet no formal deed of conveyance 
executed in their favour so as to clothe 
them with a legal title in respect of the 
property in dispute. It was urged that the 
doctrine of part performance has no appli- 
cability to cases in which the title to im- 
moveable property is by law required to 
be evidenced by a formal registered deed 
of conveyance and that even if the doctrine 
applied it could only be applicable to cases 
where the defendants’ right to enforce spe- 
cific performance of the contract of sale 
was not barred at the date of the plaintiff's 
suit for ejectment. 

The Privy Oouncil cases of Mahomed Musa 
v, Aghore Kumar Ganguli (4) and Lakshmi 
Venkayyamma Rao v. Venkatanarasimha 
Appa Rao (1) which laid down that 
the principle of the doctrine of part 
performance is applicable in India, : 
were sought to be distinguished on the 
ground thatin those cases admittedly no 
such formal deeds were necessary under 
the law for the time being in force, In 
other words, it was contended that the 
doctrine of part performance cannot affeot 
the Statute Law and reliance was placed 
upon the following cases in support of this 
proposition :—- 

Sanjib Chandra Sanyal v. Santosh Kumar 
Lahiri (5) and Ramanathan Chetty v. 
Ranganathan Chetty (6). 

(4) 28 Ind. Oas. 930; 42 O. 801; 17 Bom, L. R. 420; 91 
O. L. J. 231; 28 M. L. J. 548; 19 O. W. N. 250; 13 A. L, 
J. 229, 17 M. L. T. 143; 2 L. W. 238; (1915) M. W.N. 


621; 42 LA 1(P. O.). a 

5) 69 Ind. Cas. 877; 20 O, W. N. 329; 490, 507; ALT. 
Oe Cal. 438. i 0f; A.I 
6 43 Ind, Oas. 138; 40 M. 1184; 6 L. W. 300; 22 M, 


R 
L, E, 13; 33 M. L. J. 252; (1917) M, W. N, 757, 
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In the Oalcutta case the suit waa for 
especifico performance of a contract of lease 
which was not registered, and, therefore, 
the Court dismissed the suit bolding that 
no suit was maintainable on the basis of 
such an invalid document. In that case no 
question directly arose for the applicability 
of the doctrine of part performance. In 
the Madras case cited the plaintiff and the 
defendant had exchanged certain plots of 
land without the requisite formality of a 
registered instrument. The suit was for 
recovery of the plot originally belonging to 
the plaintiff and was dismissed by the trial 
Oourt, The matter came up in appeal be- 
fore a Bench of Wallis, O. J., and Beshagiri 
Ayyar, J., the former holding on the princi- 
ple of the doctrine of part performance 
that the suit was rightly decided and dis- 
missed the appeal though the other learned 
Juge differed from the view taken by the 
learned Ohief Justice. In the Letters Pat- 
ent Appeal that followed and which came 
before a Bench of three Judges of the same 
Oourt Sadasiva Ayyar and N apier, JJ., held 
that there was no estoppel against the 
plaintiff and decreed the plaintiff's claim, 
but Abdur Rahim, J., dissentedand followed 
the view of the learned Chief Justice hold- 
ing that the plaintiff was estopped by his 
conduct from recovering his plot, in Bpite 
of the want of a registered deed of ex- 
change. 

But this Madrascase was overruled bya 
Full Bench of the same High Court in a 
later case reported as Vizagapatam Sugar 
Development Co. v. Muthuramareddi (7) 
wherein that Oourt followed the principle 
laid down in Mahomed Musa v. Aghore 
Kumar Ganguli (4) and Lakshmi Venkay- 
yamma Rao v. Venkatanarasimha Appa 
Rao (1) and held that the doctrine of part 
performance was applicable even in cases 
where the Statute Law required writing and 
registration to effect legal and valid tran- 
fers. The Divisional Bench of the same 
Court which ultimately disposed of the 
case further held thet the plea of part 
performance is not limited to cases where 
the right tosue for specific performance 
is not barred on the date of the subsequ- 
ent suit and in this view the learned J udges 
followed thelaw laid in Meher Ali Khan 
v. Aroatannessa Bibi (B). 

Almost all the High Oourts in India have 
now unanimously adopted and applied the 
principles of the doctrine of part perform- 

(7) 76 Ind. Cas. 880; 46 M. 019; 45 M. L, J. 528; 
A. I R. 1924 Mad. 27); 33 M. L. T, 53; (1921) M. W. 
N- 14 Ce i 
(8) 67 Ind, Cas. 107; 25 O. W. N. 905. 
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ance as laid down in the two above men- 
tioned Privy Council rulings not only to 
Gases where the transactions were entered 
into after the passing of the Transfer of 
Property Act and were defective for want 
of writing and registration but also to 
cases where, at the date of the anit for 
ejectment by the dishonest vendor, the 
defendant's right to sue for specific per- 
formance of the contract of sale was barred 

y time: Bapu Apaji v. Kashinath Sadoba 
(9), Venkatesh Damodar v. Mallappa Bhi- 
mappa (3), Sandu Valji v. Bhikchand 
Surajmal (10, Lazman Mankarkasar v, 
Ravji Dhansing Patil (11), Ramappa Sham- 
maji Shinde v, Yellappa Balaji Vagmode 
tay” Meher Ali Khan v. Aroatannessa Bibi 
8) Salamatuz Zamani Begam v. Masha 
Allah Khan (13), Kunti v. Gajraj Tewari(14) 
m Maung Myat Tha Gan v. Ma Dun 
15). 

The earlier view held by this Court was 
that a defendant whois notin a position 
to maintain a suit for specific performance 
of the contract of sale cannot, in a suit 
for ejectment, brought against him set up 
such acontract as aplea in bar: J ayram 
Mahajan v. Ganpati Mali (16) and Ganga- 
bisan v. Tukaram (17). The last reported 
case was decided in 1908 long before 
Mahomed Musa'e case (4) was decided by the 
Privy Oouncil. Reference was made by 
the appellant's Oounsel to the case of 
Rao Saheb v. Umrao (18) to show that the 
limitation to the applicability of the dce- 
trine as laid downin the aforesaid earlier 
cases was followed by Hallifax, A. J. C, 
but on a perusal of judgment in the case 
1 find that the point was conceded and not 
decided, The question, however, arose in 
the case of Sampat v. Motilal (19) where 
Prideaux, A. J. O., dissented from the 
earlier* view of this Court and following 
Venkatesh Damodar v. M allappa Bhimappa 
(3) expressed himself in these words :— 

“Tt is contended for the appellants-de- 


(9) 39 Ind. Oas. 103; 41 B, 438; 19 Bom. L. R, 100, 

(10) 75 Ind. Cas 118; 47 B. 621; 25 Bom, L, R. 381; 
A. L R.1923 Bom. 473. 

(11) 77 Ind. Cas. 305; 25 Bom. L. R. 1027; A. I. R. 
1924 Bom. 150, 

(12) 109 Ind. Oas. 532; 52 B. 307; 30 Bom. L, R. 427; 
A. I. R. 1928 Bom, 150. 

(13) 13 Ind, Oas. 645; 40 A. 187; 16 A. L. J. 98, 

ds) 83 Ind. Cas. 297; 46 A, 847; 22 A. L.J. 779; A.I. 
R. 1024 All. B26; L. R. 5 A, 568 Civ. 

(15) RI Ind. Cas 857; 2 R. 285, A.I R. 1924 Rang. 
214; 3 Bur. L J. T8 (F. B.). 
16) 17 O. P. L. R. 19. 

KU 2 Ind. Cas. 244; 5 N. L. R, 70. 
i 102 Ind. Cas. 305; A. L R.1927 Nag 353. 
(19 71 Ind, Cas. 808; . T. R. 1993 Nag. 177. 
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fendants that they can, even if their claim 
for specific performance is time-barred, 
use that claim as a shield against the pre- 
sent attack made on their title, while for 
the respondent-plaintiff Jairam v. Bal- 
krishnadas (20), Gangabisan v. Tukaram 
(17) and Jeyram Mahajan v. Ganpati Mali 
(16) are relied on. In a recent case, 
Venkatesh Damodar v, Mallappa Bhimappa 
(3) it was held that where a person agrees 
to sell his property to another who is 
already in possession and who has paid the 
purchase money but there is no registered 
deed of sale, the vendee can successfully 
resist & suit by the vendor to recover pos- 
session of the property, although the time 
has passed within which the vendee could 
have sued to get a sale-deed. The prin- 
ciple enunciated in that case can be appli- 
ed here. Itseems tome that when the 
vendee is in possession and has paid the 
purchase money, ina case of this nature 
he can plead this. It isa valid defence 
that the plaintiff has agreed to sell the 
property whether the time for filing a suit 
for specific performance has expired or 
not. It would be,in acase like the pre- 
sent, manifestly unfair to allow a plaintiff 
to oust the buyer.” With these observa- 
tions I entirely concur. 

In a very recent case Fagua v, Chandu- 
lal, Second Appeal No. 473 of 1923, the 
same point was referred for decision to a 
Full Bench of this Court as question No. 4, 
when Kinkhede, A. J. O, in an elaborate 
judgment answered it in these words :— 

“ That though at the date of suit the de- 
fendants had acquired neither a title by 
purchase for iwhioh a registered convey- 
ance was necessary or 4 prescriptive title 
by the operation of 8. 28 of the Limitation 
Act, andthe plaintiff's title to property 
was still subsisting, and even though their 
own remedy by suit to enforce th com- 
pletion of their own title as purchasers as 
against the plaintiff was barred by limi- 
tation, the defence based on the doctrine 
of part performance is open to them agan 
answer to the plaintiff's right to sue.” 


Unfortunately in their separately record- 
ed judgment Hallifax and Prideaux, A. J 
Os., while holding that this Court was bound 
to follow the decision of the Privy Council 
in Mahomed Musa's case (4) omitted to 
give their opinion on this specific ques- 
tion butby implication they seem to have 
decided itin the way Kinkhede, A. J. O., 
did, The case was finally disposed of by 


(801 3 N. L, R. 72. 
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Hallifax, A.J. O., on the applicability of 
the doctrine of part performance by re- 
fusing the plaintiff the relief of possession, e 
though the defendant's claim for specific 
performance of the contract of sale was 
barred at the date when the plaintiffs suit 
for ejectment was filed. 

Following the law as laid down in the 
cases discussed in the foregoing three 
paragraphs, I agree with the lower Court 
in holding that the defendants being in 
possession of the property in dispute by 
virtue of an agreement for sale and having 
fully performed their own obligations 
under it,can defeat the plaintiff's present 
suit for ejectment, even though their right 
to kave the contract specifically enforced 
against the piaintiff was barred by time at 
the date of the filing of the present suit. 

The result is that the appeal fails and is 
dismissed with costs. 


Jackson, A. d. C.—I agree. 


G. R, D. Appeal dismissed. 


NAGPURJUDICIAL COMMIS- 
SIONER’S COURT. 
ORIMINAL APPRAL No. 258 or 1928, 
December 4, 1928. 
Present:—Mr. Macnair, A. J. O, 
RAMDAYAL-—-ACJUS8D—A PPRLLANT 
versus 
EMPEROR—RzsrPoNDENT. 

Criminal Procedure Code (Act V of 1808),s, 19$— 
Jury trial—Appeal—Interference with verdict of 


Jury. 

‘The High Court will interfere with the verdict 
of a Jury only when the verdict ig obviously per- 
verse T manifestly wrong or unreasonable, [p.278, 
col. 2. 

Emperor v. Kankaya (1), followed. 

Emperor v. Ram Chandra Roy (2), dissented from. 

Criminal appeal from the judgment of 
the Subordinate Judge, Nagpur, dated the 
4th October, 1928. 


Mr. A. S. Sathe, for the Appellant. 
Mr, G. P. Dick, for the Respondent, 
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JUDGMENT.—The judgment in this 
appeal will govern the disposal of Oriminal 
Appeal No, 2€6 (Mohanlal v. Emperor), 
Criminal Appeal No. 271 (Bachhusingh v. 
Emperor) and of Oriminal Reference No. 
385 of 1928 (Emperor v. Harilal). 


Seven accused were prosecuted for riot- 
ing and for offence committed in the course 
of the rioting, The three applicants have 
been convicted. Harilal was acquitted by 
the Jury which tried one of the offences, 
and the Judge disagreeing with the Jury 
has referred the case; the remaining accus- 
ed were acquitted 


The Counsel for the appellant and for 
Harilal do not challenge the finding that a 
riot took place in Sitabaldi on the 5th Sep- 
tember, 1927. Itis urged by the Counsel 
for Bachoosingb, that Yusuf (P. W. No. 6) 
may not have been injured in this riot, but 
Yusuf did receive injuries and I agree with 
the learned Sessions Judge that his story 
of the mannerin which he received these 
injuriesis reliable. Yusuf has all along 
stated that he received injuries in this riot 
and it is most improbable that a person 
who received injuries should, from the 
beginning, assert he received injuries at a 
totally different place and time thereby 
making no attempt to assist in the convic- 
tion of the persons who had injured him. 
The other Counsel who appeared did not 
contest the finding that the story of the 
witnesses who have been believed is a 
fairly correct account of the manner in 
which they were injured. 


I hold, then, that the evidence on which 
the Sessions Judge relies furnishes a 
fairly correct account of the manner in 
which the witnesses received their injuries. 
I believe aleo that the witnesses would be 
certain to mention the names of any of 
their assailants whom they recognised. It 
is, however, prima facie not improbable that 
if a witness recognised none of his assail- 
ants he might mention the names of per- 
sons whom he thought likely to have taken 
part in the assault, or if he recognised 
some assailants, might add the names of 
such other persons. 


The question, then, for consideration is 
whether the witnesses who mentioned the 
persons whose cases I am considering, are 
to be believed on this point, 


[The learned Judicial Commissioner dealt 
with the cases of Ram Dayal, Bachhusingh 
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and Mohanlal and proceeded as follows: 

Inext come to the reference regarding 
Harilal. Harilal was acquitted by the Jury 
and I see no reason to dissent from the 
principles laid down in Emperor v. Kan- 
kaya (1) that this Court shoul’ interfere 
only when the verdict of the Jury is ob- 
viously perverse or manifestly wrong or 
unreasonable The principle laid down in 
Emperor v. Ram Chandra Roy (2) does ap- 
pear somewhat different, but it seems clear 
that the High Court cannot treata refer- 
ence under s. 307, Oriminal Procedure Code 
in the same way as it deals with an appeal 
from a conviction by a Judge sitting with- 
outa Jury and with the greatest respect I 
express my opinion that the principle laid 
down by the Judges who decided this case 
results in a most identical treatment of an 
appeal and a reference. The evidence 
against Harilal is considered in para. 6 of 
the order of reference. Rasul was very 
seriously injured and in a statement made 
to Mr, Ohaoji the day after the assault 
he has implicated Harilal. There can be 
no doubt that in that statement he would 
implicate the persons whom he had recog- 
nised, but the prosecution story is that 
the mob which entered Rasul’s house had 
come to the locality in pursuit of Mahomed 
Yusuf. Many of the persons composing of 
that mob were strangers to the locality. 
Rasul hasstated thatthey attacked his house 
when a neighbour told them that it was 
the house of a Muhammadan, It is quite 
possible then that he (Hasul) recognised 
few or any or his assailants. In such 
circumstances it is likely that he might 
mention the name of the person with 
whom he had a bitter quarrel a night 
before. 

The Jury has considered that Rasul is a 
most unreliable witness anda perusal of 
his evidence goes far to justify this opinion, 
He says that the report of the previous 
night's quarrel (Ex. P. 3) was wrongly re- 
corded, he remembers nothing of the atate- 
ment made to Mr. Ohaoji on 6th September, 
1927, the apparent reason being that in this 
statement he said that his sons were not pre- 
gent and he now desiresthat their evidence 
should be believed. Similarly he says that 
he was never examined by a Police Of- 
cer. 

Hasul's evidence does not appear to be 
more convincing than thatof Rasul. Hasul 


(1) 95 Ind. Ons. 309; 22 N. L. R. 42; A.I R. 1926 
Nag. 308; 27 Or.L.J 773. 

(2) 111 Ind. Oas. 327, 55 O.879; 29 Or. L, J. 823; 
A. I. R 1998 Cal. 732; 10 A. T. Or. R. 456, : 
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has stated that he does not know of any 
enmity between Harilal and his brother 
Mohanlal on the oneside and Rasul on the 
other. He stated that Mohanlal was setting 
fire to the roof of his house at the time of 
the attack of Rasul. This statement has 
been considered to be false by the Sessions 
Judge. Hasul's statement that Harilal 
took part in the beating of Rasul does not 
go far to show that Rasul’s statement to 
the same effestis true, It is not the onse 
that each has told a detailed story and 
there is agreement in the details. There 
is no doubt that Rasul was attacked and if 
Rasul makes a bold statement that Harilal 
was in the same, it is naturally easy for 
his brother to support this statement whe- 
ther it be true or not. 


In my opinion then the Jury cannot be 
considered to have come to a manifestly 
wrong conclusion when they held that the 
evidence against Harilal was unworthy of 
belief. I, therefore, acquit Harilal. 

A. Order accordingly. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
CRrMINAL Raviston No. 404 oF 
1928, 

March 20, 1929. 

Present :—Mr. Subhedar, A. J. C. 
OHANDRASHEKHAR—<Acouszp— 
APPLIOANT 
GETSus 

RAJARAM—OomMPLAINANT * 
— Non-APPLIOANT. 

Criminal Procedure Code (Act V of 1898),s. 127 (1) 
—Appeal—Appellant not heard—Decision, whether 
legal c dopellaté judgment, necessary ingredients 
of. 

Time provisions of 8. 427 (1) of the Criminal Proce- 
dure Code are mandatory and the dismissal ofa 
criminal appeal is not legal if the appellant or his 
Pleader is not given a reasonable opportunity of being 
heard in support of his appeal. . 

Emperor v. Gurshida Balapa Jati (1), followed. 

The judgment of a Criminal Appellate Court must 
show on the face of it, that the Court had applied its 
mind tothe consideration of the evidence on the 
record and the grounds raised by the accused in the 
Court below in his memorandum of appeal. 

Lal Behari v. Emperor o, Ramrao v. Emperor (3) 
and Kundan v. Emperor (4), followed. 

Oriminal revision against an order of 
the District Magistrate, Raipur, dated the 
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9th October, 1928, in Oriminal Appeal 
No. 163 of 1928. 

Mr. K. A. Potey, for the Applicant. 

ORDER,—In this case upon a com: 
plaint of the non-applicant, Rajaram, the 
applicant Ohandrashekhar was convicted 
by the Additional Tahsildar and Magistrate, 
Second Olass, Mahasamund, of an offence 
under s. 384 of the Indian Penal Code and 
sentenced to pay a fine of Rs. 100. 

Against this conviction and sentence an 
appeal was filed on 5th August, 1928, in the 
Oourt of the District Magistrate, Raipur, 
and the memorandum of appeal, which is 
signed by two legal practitioners (Mr. Desh- 
mukh, Bar-at-law and Advocate, and Mr. 
Nalgundwar, Pleader) attacked the judg- 
ment ofthe trying Magistrate on the fol- 
lowing grounds :— 

“1. That the lower Court erred in law in 
holding that the facts on record were suff- 
cient to make out a case under s. 384, Indian 
Penal Code, 

"2. That the lower Court was wrong in 
convieting the appellant on the mere state- 
ment of the complainant without any cor- 
roboration. 

“3. That the lower Oourt should have held 
that no injury as required by the Penal 
Code was caused so as to bring it under 
8, 384, Indian Penal Code, 

4, That thelower Court should have be- 
lieved the defence story." 

The order-sheet ofthe Appellate Court, 
as reproduced below, would show that the 
usual procedure of fixing a date for hear- 
ing applicant was intended to be followed 
inthe beginning when the appeal was re- 
ceived in office. But the learned District 
Magistrate did not think it obligatory on 
his part to follow the same and rejected the 
appeal summarily. 

“Sth October, 1928. Appeal received. Re- 
cord of the lower Oourt be putup. 


“The Magistrate has brought out clearly 
the evidence for the conviction and it is 
fully justified. The penalty inflicted is not 
excessive, The grounds of appeal put for- 
ward do not justify any alteration of the 
finding. Appeal is summarily dismissed. 

D. J. N. Lee.” 


Against this order the applicant has 
come up to this Court iu revision. In 
obedience to the order of my learned 
predecessor, an affidavit of the applicant 
and aletter of Mr. Nalgundwar addressed 
to Mr. Deshmukh stating that they were 
not given an opportunity of being heard by 
the District Magistrate before he rejected 
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the appeal, have been placed upon the 
record of this Court, On the rule issued 
to him to show cause, Mr. Lee, who was 
the District Magistrate responsible for the 
summary rejection of the appeal, furnished 
the following explanation :— 

` “I have the honour to say that Ihave no 
recollection whether the Counsel was pre- 
sent, but I imagine his statement is cor- 
rect. The appeal was dismissed after a 
full perusalof the record and as recorded 
in the order dismissing the appeal it is 
clear that the grounds of appeal (such 
as they were) were considered (see third sen- 
tence of the order)”. _ 

After hearing the parties and giving my 
best consideration to the case, I have not 
the slightest doubt in holding that there 
has been no disposal of the appeal by the 
learned District Magistrate according to 
law, and, therefore, the case must go back 
to the lower Appellate Court for fresh dis- 
posal. In the first place the learned Dis- 
trict Magistrate has contravened the man- 
datory proviso tos. 421 (1), Oriminal Pro- 
cedure Code. This was admittedly an ap- 
peal filed under s. 419 of the Oriminal 
Procedure Code and before it could be die- 
missed, the aforesaid proviso required that 
the Appellate Court should have given the 
appellant before him or his pleader “a 
reasonable opportunity" of being heard in 
support of the same. Not onlyno “reason- 
able opportunity" was afforded by the Ap- 
pellate Court in this case, but none what- 
Soever was given as the learned District 
Magistrate, upon receiving the memoran- 
dum of appeal and the record of the case, 
proceeded to and disposed of the appeal 
at once: Emperor v. Gurshida Balapa Jati 


D). 
| Secondly, although the rejection of the 
appeal was under s. 421 (1) of the Oriminal 
Procedure Code which does not require 
writing of an elaborate judgment as con- 
templated by s. 424 ibid, still the learned 
District Magistrate should not have dis- 
posed of the appeal otherwise than by a 
judgment showing on the face of it that be 
had applied his mind to the consideration 
of the evidence on the record and of the 
pleas raised by the accused both in the 
Court below and in his memorandum of 
appeal: Lal Behari v. Emperor (2). In Ram- 
rao v. Emperor (3) this Court has summed 
up the position in these words:— 

“A Court of Criminal Appeal is not bound, 


1) 7 Bom. L, R. 89, 20r. L J. 58. 
6) 35 Ind. Oas. 485; 38 A. 393; 14 A. L, J. 445; 17 
. J. 


: 309. 
No 49 Ind, Cas; 721; 13 N. L. R. 108; 18 Or. L, J. 993, 
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when dismissing an appeal summarily 
under a, 42l of the Code of Criminal Pro- 
cedure, to write a judgment as defined in 
8.367 of that Code. 1t is, however, ad- 
visable that it should give, as concisely as 
possible, at least the main reasons which 
govern its order. 

"In the latest Allahabad decision Kundan 
v. Emperor (4) following two earlier deci- 
sions of the ‘Calcutta High Court, it was 
considered expedient to have the reasons 
forsummary dismissal to assist the High 
Court in dealing with a possible applica- 
tion for revision. But I would add that 
another equally good argument is this, that 
the presence of reasons gives information 
to the appellant that his appeal has receiv- 
ed such consideration as it is entitled to 
have from the Appellate Court. So far, the 
principle advanced by me in Jairam v. 
Emperor (5) applies,” 

Applying the principles laid down in 
the above cases to the order of the lower 
Appellate Oourt itis manifest that it falls 
short of the minimum requirements im- 
posed by precedents upon an order passed 
under s. 421, Criminal Procedure Code. 
Grounds Nos. 1, 3and 4 ofthe memorandum 
of appeal before the lower Appellate Court 
could not be said to have been legally dis- 
posed of by the thirdisentenceof the order 
as suggested by the learned District Magis- 
trate, in his explanation to this Court. 

I therefore, set aside the order of the 
District Magistrate dismissing the appeal 
and direct that he do re-hear the appeal and 
dispose of it according to law. 

G. R D. Case remanded. 


(4) 24 Ind. Oas. 000; 36 A. 496; 12 A. L. J. 850; 15 
Or. L. J. 512 ; 


(5)15 Ind. Oas.075; 8 N, L. R, 84at pp. 85, 80; 13 
Or. L. J. 559. 


NAGPUR JUDICIAL COMMIS. 
SIONER'S COURT, 
MisoBLLANEOUB8 O1vin ApezaL No. 29 or 1997. 
December 15, 1928. 

Present: —Mr. Macnair, A. J. O. 
SOBHARA M AND ANOTBRER—PLAINTIVFS 
—APPALLANTS 


versus 
RAMPRASHAD AND aNoTHaas—Duaranpants 


— RESPONDENTS, 
Civil Procedure Code (Act V of 1908), s. 151, 0. 
XLI, rr. 28, 88—Remand under s. 151—Appeal, compe- 
tency of. 
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No appeal lies from an order of remand made with- 
out reliance on the provisions of O. XLI, r. 23, Oivil 
Procedure Code. 

Chandrika Prasad Singh v. Mithu Rai (3), and 
Muppavaraju Venkata Radhakrishna Rao v. Ven- 
thurumilli Venkatarao (4), followed. 

Section 151 of the Civil Procedure Code authorizes 
a remand for reasons other than those embodied in 
O. XLI, r. 23 of the Civil Procedure Code. 

Abdul Karim Abu Ahmed Khan Ghaznavi v. Allaha- 
bad Bank, Ltd, (2), followed. 

Miscellaneous appeal against a decree of 
the District Judge, Hoshangabad, dated the 
29th March 1927, in Civil Appeal No. 207 of 
1926. 

Mr. C. B. Parekh, for the Appellants. 

Mr. J. Sen, for the Respondents. 

JUDGMENT .—The lower Appellate 
Court decided all the points in dispute 
except those which related to the amount 
due to the defendants as mortgagees. The 
judgment states: “The pleadings and 
issues as to what should be the price of 
redemption are, however, left incomplete 
and defective and no proper adjudication 
can be given on it.” The decree of the 
first Court was reversed and that Court 
was directed to take proper pleadings with 
regard to the sum due to the mortgagees. 
The plaintiffs in appeal to this Oourt 
attacked the findings of the lower Appellate 
Court on the point in dispute. 

The respondents urge that no appeal 
les. In Jagannath v. Maruti(1) it was 
pointed out thata remand such as this is not 
a remand under O. XLI, r. 23 of the First 
Schedule of the Code of Oivil Procedure, 
asthe firat Court had not disposed of the 
suit upon a preliminary point. It is stated 
that sucha remand was an exceptional 
course followed under the powers given by 
O. XLI, r. 23. I prefer the view taken by 
a Full Bench of the Calcutta High Court 
in Abdul Karim Abu Ahmed Khan Ghaz- 
navi v. Allahabad Bank Ltd. (2) that s. 151 
of the Code authorises such à remand but 
itis not very material whether the power 
to make remand is given. by s.l8lor by 
O. XLI, r. 23 as in either case no appeal lies 
from an order which is not a decree, The 
order of remand is not a decree, as it does 
not conclusively determine the righta of the 
parties with regard to all or any of the 
matters of controversy in the suit any 
more than a finding on some issues given 
in the course of the suit. This has been 
held in Chandrika Prasad Singh v. Mithu 
Rai (3) and I agree with the reasoning of 

(1) 36 Ind Oas. 241; 12 N. L R., R. 126. 

(2) i Ind. Oas. 598; 44 O. 929; 21 O. W. N. 877; 28 


O.L. J.49. 
MS 103 Ind, Oas. 722; 6 Pat. 380; A. I.R. 1927 Pat. 
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the Judges who decided that case. In 
Muppavaraju Venkata Radhakrishna Rao 
v. Venthurumilli Venkatarao (4), also, it 
was held that no appeal lay from anorder 
of remand made without reliance on the 
provisions of O. XLI, r. 23. Iadd that in 
Jagannath v. Maruti (1) the order regard- 
ing refund certificate justified Stanyon, 
A.J. O. in treating the remand order as an 
order properly passed under O. XLI, r. 23, 
and entertaining an appeal from that 
order. 

The appellants do not urge that the 
remand is improper and though I fully 
agree with Stanyon, A J, O. that the power 
of remanding a case, when O. XLI,r, 23 does 
not apply, should be most sparingly used 
by the Court of first appeal, I see no reason 
to interfere with the procedure of the lower 
Appellate Court. 

Ihave been asked by the appellants to 
make it clear that this Oourt if and when 
the Appellate Court finally decides all the 
matters in dispute and a second appeal is 
filed, will consider the propriety of the 
findings which the lower Appellate Court 
has already reached. 

Thold that this appeal does not lie and, 
therefore, dismissit. Oosts of this appeal 
will be borne by the appellants, Oounsel’s 
fee Rs. 40. 

G R. D. Appeal dismissed. 

(4) 84 Ind. Cas. 965; 48 M. 713; 47 M. L.J. 552; 20 


L. W.711; 35 M. L. T. 135; (1924) M. W. N 922; 
R. 1925 Mad, 299. (1924) 922; A. I. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
SzooND O1vin APPRalL No. 697 oF 1927. 
February 22, 1929. 
Present: —Mr. Macnair, Offg. J. O. 
NARBADI—Daranpant——APPELLANT 
teraus 
CHHOTI—PrAINTIFF—RBSPONDENT. 

Limitation Act (LX of 1908), Sch I, Art, 142—C. P. 
Tenancy panos of 1920), s. 100—Dispossession of right- 
ful owner—Wrongful re-entry under erroneous order 
MN dispossession—Swit for  possession— 
Imitation. 

lt is settled law that if the rıghtful owner ob- 
tains possession by a wrongful entry and is again 
dispossessed, the limitation for a suit brought by 
him runs from the later dispossession and for the 
purpose of this rule possession obtained by the 
rightful owner under an erroneous order of a 
Revenue Officer stands on the same footing as a 
wrongful entry. 

Motee Singh v. Rajah Leelanund Singh (1), Sayad 
Nasrudin v. Vankatesh Prabhu (2), Dagdu v. Kalu 
o re Narayanan Chetti v, Kannammal Achi (4), 

ou s 
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Appeal against & decree of the Dis- 
trict Judge, Ohhindwara, dated the 19th 
October, 1927, in Oivil Appeal No. 90 of 
1827. 

Mesars. A. V. Vazalwar and V. R, Dhok, 
for the App. Hant. 

Mr. S.C, Dutt Chowdhry, 
spondent, 

JUDGMENT.—The father of Musam- 
mat Chhoti,& Gond, was the occupancy 
tenant of the fields in suit. He died 
about 1918. In the jamabandis for the 
subsequent years Musammat Obhoti was 
shown as tenant through her guardian 
Anupi In 1923 Musammat Patoli, the 
mother of Musammat Ohhoti, executed 
as guardian of Musammat Obhoti a 
surrender of the fields. The defendant 
malguzar obtained possession, but  pro- 
Boc agi were taken under s. 100 of the 
O. P. Tenancy Act in the Revenue Courts. 
The Tahsildar reinstated Musammat Ohhoti 
and his decision was upheld in frst 
appeal but was reversed on second appeal 
and Musammat Ohbhoti again lost posses- 
gion on 31st July, 1924. This suit was 
filed on 19th February, 1926, and the main 
defence was thatit was barred by time 
as it was filed more than two years from 
the date of the dispossession following 
the execution of the surrender deed. The 
suit succeeded in the lower Courts. 

It is urged before me that, as the plaint- 
iff regained possession under an erroneous 
order, her subsequent suit to recover 
possession had to be filed within two 
years of the date of the original disposses- 
sion, The decisions in Motee Singh v. 
Rajah Leelanund Singh (1), Sayad Nasrudin 
v. Venkatesh Prabhu (2) Dagdu v. Kalu (3) 
and Narayanan Chetti v. Kannammai 
Achi (4) are cited in support of this con- 
tention. It is doubtful whether these 
decisions are correct. In Rustomji's Law 
of Limitation (4th Edition, page 777) the 
opposite viewis held, But it is sufficient 
for the purpose of this case to say that 
these rulings refer to cases where a 
plaintiff regains possession under an 
erroneous decree of the Civil Court, It is 
now settled law that, if tbe rightfui 
owner obtains possession by a wrongful 
entry and is again dispossessed, the 
limitation for a suit brought by him 
runs from the later dispossession. In my 
opinion, it is impossible to distinguish a 


for the Re- 


Q) 11 W. R. 49; 2 B. L. R. A. O. 178, 
2) 5 B. 382. 
(3) 22 B. 133. 
(4) 28 M. 338, 
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case where possession is wrongfully ob- 
tained with the assistanceof a Revenue 
Officer irom a case where possession is 
obtained by a wrongful ent I hold, 
therefore, that the suit was within time, 

It is next urged that Musammat Patoli 
wasa tenant at the timeof the surrender: 
there is a finding based on goed evidence 
that the malguzar accepted Musammat 
Chhoti as tenant and this ground cannot 
be urged in second appeal, 

It is next urged that Musammat Patoli's 
surrender put an end to thetenanoy even 
if no consideration passed. The lower 
Appellate Oourt has held that, in the 
absence of evidence regarding the law 
which the Gonds follow, it must be held 
that Musammat Chhoti's grandmother, who 
acted as her guardian, was her legal 
guardian. I disagreefwith this finding. In 
the absence of evidence it can be pre- 
sumed that according to that law the 
mother isa preferential guardian tothe 
grandmother, although the grandmother 
was acting as guardian, Musammat Patoli's 
surrender, however, purported to be made 
for a consideration of Rs. 600 and it hag 
been held that this consideration has 
not been proved to havea passed. The 
transaction was not effected with a view 
to further the interests of the minor and 
cannot take away the rights of the minor. 
This ground, therefore, fails. 

The appeal, therefore fails and is dismiss- 
ed. Oosts on appellant, 

A, Appeal dismissed, 


NAGPUR JUDICIAL COMMIS- 
. SIONER'S COURT. 
SzOoND Civiu APPBAL No. 486 or 1927. 
December 21, 1928, 

Present: —Mr. Ghulam Mohiuddin, A. J. O. 
NANDU—Dnaranpant—APPBLLsNT 
Versus 
BHUWANOOC-Pr4INTIFF—HREBSPONDENT, 
Civil Procedure Code (Act V of 1908), O. XXII, 
r. 4—Death of party—Omission to implead representa- 
tives in time—Ignorance of law, whether suficient 

excuse—Abatement. 

Ignorance of the rule of law that an application 
for substitution of the legal representatives of a 
deceased &ppellant has to be made within three months 
of his death, is nata sufficient excuse for not filing 
such an application in time. f 

Sttaran Paraji v. Nimba (2)and Bechi v. Ahsan- 
unat Krian (3), reueg on. B 

uro Chunder Roy v. Surnamoyi (1), disting- 
uiahed. The TER 
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Appeal against a decree of the Addi- 
tional District Judge, Raipur, dated the 
16th June, 1927, in Civil Appeal No. 178 
of 1926. 

Mr. P. N. Rudra, for the Appellant. 

Mr. V. N. Herlekar, for the Respondent. 

JUDGMENT.—This appeal was filed 
by Nandoo on l9th September, 1927, and 
was fixed for hearing parties on 14th Decem- 
ber, 1928. The appellant Nandoo died on 
8th August, 1928, leaving behind sons and 
grandsons of predeceased sons but no 
applieation on their behalf was made 
within 90 days the period prescribed by 
law,for bringing the legal representatives 
of the deceased appellant on record and 
accordingly the appeal abated so far as 
the deceased appellant was concerned. 
The legal representatives of a deceased 
appellant can apply within 90 days from 
the date of abatement to set aside the dis- 
missal and ifitis proved that they were 
prevented by any sufficient cause from 
continuing the appeal, the Court shall set 
aside the abatement upon such terms as to 
costs or otherwise as it thinks fit. In this 
case, three out of thirteen legal repre- 
sentatives filed an application on 12th 
December, 1928, stating “that they were not 
aware that an application for substitution 
of the legal representatives of the deceased 
appellant had to be made within three months 
of his death” and prayed that “in the 
circumstances, the delay in making the 
application be condoned.” In short, the 
applicants plead ignorance of law, and put 
forward this ignorance of law as sufficient 
cause for not making the application 
earlier. 


The learned Pleader for the applicants 
argued that the mistake was bona fide and 
was not due to wilful negligence and cited 
Huro Chunder Roy v. Surnamoyi (1). The 
learned Pleader for the respondent cited 
Sitaram Paraji v. Nimba(2) and Becht v. 
Ahsanullah Khan (3) and argued that 
ignorance of law cannot be considered 
sufficient cause for extending time. Inthe 
case reported as Huro Chunder Roy v. 
Surnamoyi (1) the appeal was filed late, 
because the appellant was under the im- 
- pression thatthe appeal would lie to the 
High Court, while, asa matter of fact, on 
account of the reduction of the claim from 
18,000 to 5,000 by the Court of first instance, 
theappeal could not lie to the High Court but 


to the Court ofthe District Judge. There 
(1) 18 C. 266. 
2) 12 B. 320. 
6 12 A, 461; A. W. N. (1890) 149. 
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was thus a mistake of fact as well as a 
mistake of law in that case. The case is 
not on all fours with the present case and, 
therefore, is not applicable, West and 
Birdwood, JJ., held in Sitaram Paraji v. 
Nimba (2) that “mere ignorance of law 
cannot be recognized asa sufficient reason 
for delay under s, 5 of the Limitation Act.” 
The same point was considered by Mah- 
mood, J. in Becht v. Ahsanullah Khan (8) 
and he made the following observation in 
that case: “A bare mistake of law is not 
a sufficient cause within the meaning of s. 5 
of the Limitation Act for extending the 
period of limitation." The Statutes of Limi- 
tation are intended to check the tendency 
which litigante have of dilatoriness and 
such Statutes must have strict operation. 
Ignorance of law cannot be sufficient excuse 
fer not filing the application in time 
and, therefore, the statement cannot be set 
aside. 

The application is rejected. I allow Rs, 10 
as costs which will be paid to the respondent 
by the applicants, 

"m Application dismissed. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT, 
Szeonp Orvit ÁPPRAL No. 420-B or 1997. 
February 16,1929, 

Present :— Mr. Jackson, A. J. C. 
LAXMAN SINGH. AND ANOTHBR 
—DREBNDANTS Nos 2 AND 3— APPELLANTS 
versus 
BINRAJ AND ANOTHBB—PLAINTIFF— 

DargNDANT No. 1—RESPONDENTS. 

Transfer of Property Act (IV of 1882), s. 58— 
Transfer to prefer particular creditor, validity of— 
Civil Procedure Code (Act V of 1908) s. 100. 

A preferential transfer of property to one creditor 
cannot be deolared fraudulent as to other creditors 
although the debtor in making it intended to defeat 
their clams and the creditor had knowledge of such 
intention, if the only purpose of the creditor ig to 
secure his debt and the property is not worth 
materially more than the amount of the debt., 

Lala Hakim Lal v. Mooshahar Sahoo (2), followed, 

Ishan Chunder Das Sarkar v.Bishu Sardar (1) 
distinguished. : 

Where the lower Appellate Court arrives at a 
conclusion, whi S5 an “alena based upon an 
erroneous view of law, the jud t i 
question in second appeal. aang, 2E 

_ Appeal against a decree of the Addi- 
tional District Judge, Khamgaon, dated the 
19th September, 1927, in Civil Appeal No. 
33 ef 1927. 


Messrs. G. R. Deo and S. C. Dutt Chou- 
dhry, for the Appellants. 
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Mr. Y. V. Jakaidar, for the Respondents. 

JUDGMENT.—In the trial Court the 
plaintiff's suit for poseession ofSuit No. 89/1 
of Mouza Ava Yunaspur and Suit. No. 19 of 
Mouza Shewaga Khurda was dismissed 
onthe ground that the gale-deed in his 
favour, dated the 12th May, 1920, was 
bogus and fraudulent. This decision 
was reversed on appeal, and the present 
appellants, Laxman. Singh and Shankar, are 
now appealing against the decision of the 
lower Appellate Oourt. They have each 
purchased one of the fields, but their pur- 
chases were subsequent to the alleged sale 
to the plaintiff Binraj. 

On the date fixed for hearing, an addi- 
tional ground of appeal was raised on be- 
half of the appellants, urging that the 
gale to the plaintiff should have been held 
void under s. 64, Civil Procedure Code, on 
the ground that the deed was registered 
during the attachment of Suit No. 89/1; but 
the ground was subsequently withdrawn 
when it was found that the actual fact was 
that registration was effected before the at- 
tachment. 

The lower Appellate Court has found 
that Binraj, the plaintiff, purchased the 
fields from Totaram in good faith and for 
consideration. The first question is whe- 
ther its findings of fact can be questioned 
in second appeal. It is urged that it is not 
the lower Appellate Court's findinga of 
fact that are being attacked but the infer- 
ences drawn by it from the facts it has 
found; butitseems to me that these in- 
ferences are no leas findings of fact than the 
findings on which they are based. It hae 
been held in Ishan Chunder Das Sarkar v. 
Bishu Sardar (1), which, like the present 
case, was a caseunder 8. 53 of the Trans- 
fer of Property Act, that where the lower 
Appellate Court arrives at a conclusion, 
which is an inference based upon an er- 
roneous view of law, thejudgment is open 
to question in second appeal. In the pre- 
gent case, the only erroneous view of law 
tha& thelower Appellate Court can be 
argued to have taken is a8 regards the 
burden of proving the good feith of the 
gale in favour of the plaintiff. All that 
the lower Court concludes on the point of 
good faith is that " it has not been proved 
that the appellant’, that is Binraj, ‘' was 
a party to the traud, if any, on the part of 
the respondent No. 2”, that is, Totaram. 


It is urged that Binraj must have known 
of the other debts owed by Totaram and, 


(1) 24 O, 825; 10. W. N. 665. 
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as thesale in his favour covered all 
Totaram’s immoveable property, he must 
have known that the sale in his favour 
would defeat the other creditors. But 
even assuming that he had that knowledge, 
it does not follow that he is not & pur- 
chaser in good faith. The consideration 
for the sale to him was part satisfaction 
of a debt due to him from Totaram, and, 
in the case Í have cited above (page 829*), 
it has been ssid: '' Where the transferee 
is a creditor of the transferor, and ac- 
cepts the transfer in gatiafaction of the 
debt due to him, though with the 
knowledge that his doing 80 has the effect 
of defeating other creditora of the trans- 
feror, the transfer may come within the 
last paragraph of s, 93 of the Transfer of 
Property Act.” In that case the Oourt 
was not required togive a more definite 
finding on the point ; but in Lala Hakim 
Lal v. Mooshahar Sahoo (2) it has been de- 
finitely held thata preferential transfer of 
property to one creditor cannot be declar- 
ed fraudulent as to other creditors, 
although the debtor in making it intended 
to defeat their claims and the creditor 
had knowledge ofsuch intention, if the 
only purpose of the creditor is to secure 
his debt and the property is not worth 
materially more than the amount of the 
debt. Accepting that view, I hold that 
Binraj inthe present case is prima facie 
a transferee in good faith, and that it was 
for the parties who allege want of good 
faith on hie part to prove it. That being 
so, thereis no erroneous view of law taken 
by thelower Court which entitles me to in- 
terfere in second appeal with its findings of 
fact. 

The appeal fails and is dismissed with 
costa. 
G.R D. Appeal dismissed. 
(2) 410. W. N. 889; 8 C. L. J. 410; 34 O. 999. 





NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
OgiMrNan RgruamucE No. 385 or 1928. 
December 4, 1928, 

Present :—Mr. Macnair, A. J. O. 
EMPEROR —APPL!OANT 
versus 
HARILAL TAMBOLI—NON APPLICANT. 

Criminal Procedure Code (Act V of 1898), s. 807— 
Penal Code (Act XLV of 1860), ss. $85, 458 —Jury 
trial—Judge agreeing with verdict on charge framed 
—Disagreement as to verdict on minor dpa 
Reference, legality of. 

he accused was charged with an offence punish- 
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able under s, 459, Pena! Code, The trial Judge 
when charging the Jury directed them, if they found 
that the accused was not guilty of the offence 
charged, to find whether he was guilty of the 
minor offence under s. 325. The Jury found that 
the accused was not guilty of any offence. The 
Judge agreed with the verdict of the Jury on the 
charge framed but disagreed with their verdict 
as to the minor offence, and referred the case under 
s. 307, Oriminal Procedure Oode: 

Heid, that_the reference was not incompetent even 


though the Judge had agreed with the verdict on the 
rge framed, h 


Reference made by the Sessions J udge, 

agpur. 

Mr. G. P. Dick, the Government Advo- 
cate, for the Applicant. 

Mr. P. S. Kotval, for the Non-applicant. 

JUDGMENT.—Harila was charged 
with an offence punishable under s. 459 of 
ihe Indian Penal Code that whilst com- 
mitting house-breaking he caused grievous 
hurt to Rasul. The trial Judge when 
charging the Jury directed them, if they 
found that Harilal was not guilty under 
s. 459, Indian Penal Code, to find whether 
he was guilty of grievous hurt to Rasul 
under s. 325. The verdict of the Jury was 
that Harilal was guilty of no offence. The 
trial Judge agreed with the Jury that no 
offence had been committed under s. 459 
of the Indian Penal Code, but was of 
opinion that Harilal had committed an 
offence under 8,325 and submitted the case 
in accordance with the provisions of s, 307, 
Criminal Procedure Oode, to this Court. 

A preliminary objection has been taken 
that s. 307 does not authorise the submis- 
sion of the case in respect of Harilal to 
this Oourt, The argument is that it is 
only when a Judge disagrees with the 
verdict of the Jurors on a charge on which 
any accused person has been tried that he 
can submit the case; and in this case the 
Judge agreed with the verdict of acquittal 
on the charge framed. Now, s. 238, Ori- 
minal Procedure Oode, made it lawful for 
the Jury to return a verdict that Harilal 
was guilty of the minor offence punishable 
under 8. 325 of the Indian Penal Code, It 
waa necessary in view of the Judge's 
charge to the Jury that their verdict 
Bhould include a decision whether Harilal 
was guilty of the minor offence or not. 
Their verdict on the charge framed did 
include such a decision and the Sessions 
Judge, as he disagreed with this decision, 
disagreed with the verdict of the Jury. 

The fact that the Judge disagreed with 
the verdict of the Jury on the charge 
framed is made still more clear by con- 
sideration of what the result would have 
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been had the Jury convicted Harilal of 
the minor offence and had the Judge been 
of opinion that Harilal had committed no 
offence. lt is obvious that the Sessions 
Judge would have had to deal in some 
manner with the legal verdict of the Jury 
and the Oriminal Procedure Code provides 
no other course than submission of the case 
to the High Oourt. 

The Oounsel for the accused has referred 
me to Emperor v, Madan Mondal (1) but 
in that case the verdict of the Jury was 
that the accused had not committed the 
offence of which he was charged but had 
committed an offence of which they had 
no power to convict him, Olearly this 
was a verdict of acquittal and the opinion 
of the Jury on a point which did not 
arise had to be ignored. 

l have, therefore, to deal with the refer- 
ence on the merits, For the reasons 
given in my judgment in Ram Dayal 
v. Emperor (2) delivered to-day, I acquit 
Harilal. 


A. Accused acquitted. 
(1) 22 Ind. Cas. 731; 41 O. 682; 18 O. W. N. 688; 15 
Or. L J.I55 


(2) 117 Ind. Gas. 277; A. LR. 1929 Nag. 113. 





NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
Szoonp Orvic Appeal No.72 B or 1927. 
Beptember 11, 1928, 

Present: —Mr. Kinkhede, A. J. O. 
UTTAMOHAN D—APPBLLANT 
Versus 
SALIGRAM— RESPONDENT. 

Civil Procedure Code (Aet V of 1908), s 4?— 
Ezoneration of party—Fresh suit against. same party 
—Competeney of suit—Applwation under 8, 47— 
Objection that applicants remedy 1s by suit—Institu- 
tron of suit —Defence that suit is barred by s. 47— 
Estoppel, 

A voluntary and unqualified abandonment, of a 
claim against a defendant would operate as en 
unqualified dismissal of the suit ag against him so 
as to bar a second suit on the same cause of action. 

A party who auccessfully resists an application 
under s. 47, Oivil Procedure Code, on the ground 
that the applicant's remedy is by way of a regular 
suit, cannot when ths applicant subsequently files 
a regular suit, contend that the suit is barred by 
8. 47, Civil Procedure Code. 

Appeal against a decree of the Oourt of 
the First Additional District Judge, Akola, 
dated the 24th January, 1927, in the Civil 
Appeal No. 236 of 1928. 

Messrs. D. W. Kathale and M. R, Bobde, 
for the Appellant, 

Mr. G. R, Pradhan, for the Respondent. 

JUDGMENT.—This is a second appeal 
by the defendant whoisan assignees of a 
mortgage decree dated 6th January, 1922, 
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passed on the basis ofa mortgage dated 
99th March, 1906, Ex. P-1 in mortgage 
Suit No, 28 of 1921 brought by the legal 
representatives of the original mortgagee 
Sukhdeo against the legal representatives 
of the original mortgagor Gangaram and 
Deveing and Balaram, The preliminary 
decree which was passed, was based on 
a compromise effected. As the result 
thereof the present plaintiffs were ex- 
onerated from the decree and the then 
plaintifis were content with accepting 
a decree for foreclosure against Balaram 
and Sheoram. The property in guit was 
mentioned in the decree as foreclosed and 
the then plaintiffs obtained a final decres 
and foreclosed and got possession of 
the field with standing crops on 24th 
October, 1923. Hence this guit by the 
laintiffa for recovery of possession of the 
field No. 21/4 with eropson the ground 
that the defendant had no right to 
the same under the decree assigned to 


hin. 

The defence was that the plaintiffs 
though discharged were retained on the 
record, and that the decree was made 
absolute against them as well and that the 
suit was barred by s. 47, Civil Proeedure 
Code. The first Court held the suit noi 
barred and passed a decree in plaintiff's 
favour for possession and erops worth 
Rs. 400. The defendant's appeal was dis- 
missed by the Additional District Judge, 
‘Akola, Hence he appeals. I think the 
appeal must fail. In spite of the fact that 
the present plaintiffs’ father Gangaram 
was oneofthe mortgagors of the field 
in suit, the then plaintiffs alected to obtain 
a decree against the other mortgagors and 
voluntarily abandoned their right to obtain 
a decree, binding the interest of the 
present plaintiffs, who were defendants to 
the former guit, This was a voluntary and 
unqualified abandonment of their claim 
which must operate as an unqualified dis- 
missal of that suit so as to bar a second suit 
by them on the same cause of action. If 
the suit having been thus dismissed the 
then plaintiffs attempted to dispossess 
the present plaintifis from possession of 
property belonging to them, the latter are 
entitled to show that they have acquired 
immunity from all further claim based on 
the mortgage. The defendant cannot urge 
that he has a right to retain possession of 
the land until the plaintifis offer to re- 
deem him. So far as the plaintiffs are 
concerned the mortgage must be deemed 


to have been wiped out of existence. lI: 
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think the’ Additional District Judge was 
right in holding that the defendant could 
not take up inconsistent position and 
arap the defence of bar of s, Oivil Pro- 
cedure Oode, as when the plaintiffs came 
in under that section he successfully main- 
tained that that section didnot apply and_ 
the remedy was by regular suit. The de- 
fendant cannot blow hot and cold in the 
game'breath as it were. 

The sole question on which the plaintifis 
here, therefore, depended was that they 
were ownersof the field in suit. It is 
clear from the documentary evidence on 
record that the field in suit was the ex- 
clusive property of Gangaram and after 
him of his sons of the plaintiffs by 
virtue of a partition, The defendant's 
predecessor or for the matter of that, the 
defendant acquired no interest in the pro- 
perty in suit by virtue of the * foreclosure 
decree as his judgment-debtor has ceased 
already to have any interest in the pro- 
perty. 

The appeal must, therefore fail with costa 
to be paid by the appellant who will bear 
his own, 

A, Appeal dismissed, 


— 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
Saconp OIVIL Aperan No. 357-B or 1927. 

December 8, 1928. 

Present ;:—Mr. Macnair, A. J. O. 
GOPAL-—PLAINTIFF—ÁÀPPSLLANT 
versus 
BAJRANG AND oraugs— DBFBNDANTS— 

RESPONDENTS, 

Will—Bequest for maintenance to legatees and 
descendants — Condition restraining dlienation— 
News of estate taken by legatees—Validwuy of con- 

10108. 

A testator pagues hed to his brother and his 
nephews afield for their maintenance and & house 
for their residence. There was a provision in the 
Will that the descendants of the legatees were to 
enjoy these properties after them but the legatces 
were forbidden to transfer the property and it was 
further provided that if they did so, the properties 
would revert to the heirs of the testator: 

Held, that the legatees took an absolute estate and 
the condition restraming alienation was void. 

Rajindra Narain Singh v. Sunder Babi (1), disting- 
uished, 

_ Appeal against a decree ofthe Addi- 
tional District Judge, Khamgaon, District 
Baldana, dated the 9th August, 1927, in 
Civil Appeal No. 18 of 1927. 

Mr. D. T. Mangalmurti, for the Appellant. 

Mr. M. K. Chande, for the Respondents. 

JUDGMENT.—The only question 
which I have to consider is the nature of the 
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estate conferred on the lagatees by the Will 
of Sitaram. Sitaram had been adopted by one 
Jairamdasandthe legatees were his natural 
brother and nephews. The Will states that 
the legatees had no claim tothe testator's 
property: they were in poor circumstances 
and out of pity for thema field was given 
for their maintenance anda house for 
their residence. The Will is very clear on 
the point that the field was given for 
cultivation, though it might be leased for a 
short period, and the house was given only 
for residence. The legatees were forbidden 
to transfer the property by sale, mortgage 
or gift and the Will contains a clause that 
if they did so the heirs of the testator 
would be entitled to claim the property. 
There is, however, a clause which is admit- 
ted to mean that the descendants of the 
legatees should enjoy the property after 
them. 

The lower Appellate Court has held that 
this Will must be construed as giving an 
absolute estate to the legatees, the condi- 
tions restraining alienation being invalid 
and ineffectual. 

In appeal it is urged that the Will does 
not transfer the entire rights in the 
property; it merely gives the legatees and 
their descendants aright of maintenance 
from the property: the remaining rights 
in the property devolved at the testator's 
death on his heirs. Itis argued that a 
right to maintenance out of an estate 
enjoyed on the part of a person and his 
descendants is a right known to Hindu 
Law: for instance, such a right may be 
enjoyed by the younger brothers of a 
zemindar where the zemindari is impar- 
tible, 

It is quite clear that the legatees have 
not got a right to maintenance. It is at 
least doubtful whether such a right could 
be given by a Will and even if this could 

dons what was given to them by thia 
Will was either full rights in the property 
or something in the nature ofa chargeon 
the property. 'The heir of the testator is 
in no way bound to maintain the legatees, 
The facts in Rajendra Narain Singh v. 
Sunder Bibi (1) were entirely different, In 
that case the appellant was declared to have 
a right of maintenance in certain villages 
by & compromise decree between himself 
P his brother. There was apparently no 

gestion that before the decree the 

PAR BT Ind. Oas. 298; 47 A. 385; 41 O. L.J. 383; 3 
p L. R. 142; 27 Bom. L. R. 849; A. 
P. O. 176; 23 A. L. J. 634; 49 M. L. J. 
284; L. R, 6 A. (P. C.) 138; (1925) M. W. N. * 680; 52 L 
b. 262; 30 O., W. N, 818 (P, OJ. 


KAMPTA PRASAD V, BAMSARANSINGH. 


d 


287 


brother had no right of maintenance and 
the decree appears merely to have fixed 
the manner in which the maintenance was 
to be received ; the rights of the appellant 
in certain villages represented his right to 
maintenance and could not be attached in 
execution. 

After careful consideration I have come 
to the conclusion that the legatees took an 
absolute estate under the Will. The Will 
cannot be considered merely to carve out 
an estate in the property mentioned leav- 
ing the tastator’s heirs with the remaining 
rights in the property : for the provisions of 
the Will deprive the testator’s heirs of any 
real interest in the property. There is no 
attempt to define with exactness the heirs of 
the legatees who were to enjoy the estate 
after the death of the legatees and there is no 
clear statement that on failure of these heirs 
the estate will revert to the Leirs of the 
testator. The provision that the testator’ s 
heirs will be entitled to possession if the 
property is improperly alienated appears 
designed to prevent alienation not to secure 
any benefit to the testator’s heirs. The 
Will then must be read as depriving 
the heirs of the testator of the property 
given to the  legatees. The legatees 
then take absolute estate and the restraints 
on alienation are invalid and ineffectual. 


The appeal, therefore, fails and is 
dismissed. Oostson appellant. 
A. Appeal dismissed. 


NAGPUR JUDICIAL COMMIS- 
SIONER'"S COURT. 
Sgoonp Orvint APPEAL No. 208 or 1928, 
January 31, 1929. 

Present: —Mr. Ghulam Mohiuddin, A. J, O. 
KAMPTA PRASAD—DaraeNDANT— 
APPELLANT 
versus 
RAMSARANSING—PraAiNTIFE— 

RESPONDENT. 

Abadi—Zemindar's right to recover rent—Non- 
payment of rent for long time— Right not extinguished, 

A zemindar is entitled to charge rent for abadi 
Sites, and the tenant cannot refuse to pay the rent 
merely because the zemundar made no claim for 
rent for a number of years, for the land occupied by 
the tenant. 

Second appeal against the decree of the 
Additional District Judge, Bilaspur, dated 
the 16th December, 1927 in Civil Appeal 
No. 138 of 1927, 

Mr. G.R. Deo, for the Appellant. 

J UDGMENT.—The respondent's’ 
claim for compensation for the use and: 
occupation of the four sites in the posses- 
sion of the appellant has been decreed by 


== 
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the Sub-Judge, Janjgir, and the decree has 
been upheld by the Additional District 
Judge, Bilaspur, on 16th December, 1927. 
The respondent had based his claim for 
compensation for use and occupation, in 
case it was found that there was no 
agreement to pay rent. Nothing was 
stated why the respondent could not claim 
rent, though he failed to prove the agree- 
ment. Non-payment of rent fora long 
period will not raise “an irrebuttable pre- 
sumption that the appellant held the 
plots under a rent-free grant", The appel- 
lant, as & matter of fact, never alleged any 
such grant. The sites over which houses 
stand are in the abadi of the village 
Ohampa of which village the respondent 
is the zemindar. Heis entitled tocharge 
rent for the abadi sites, and the appellant 
cannot refuse to pay the rent, because the 
respondent for a number of years made no 
claim for rent for theland occupied by the ap- 
pellant. Noquestionof estoppel arises in this 
case and the claim cannot be time-barred, 
The respondent has adduced evidence to 
show that 4 annas per cubit measured along 
the roadis the rent charged for abadisite 
in Champa. The appellant has not adduced 
any evidence on the point, The amount 
claimed is not excessive. i tos 
The appeal, therefore, fails and is dis- 


missed under O. XLI, r. 11 of the First 
Schedule of the Oivil Procedure Oode. 
A. Appeal dismissed. 


——— 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Ssoonp Civrn APPBAL No. 273 or 1928, 
February 9, 1929. — f 
Present: —Mr. Ghulam Mohiuddin, 
A. J.O. 
MULOHAND AND ANOTERR —PLAINTIFFS3 
APPELLANTS 
versus 
TARACHAND —Daransant— 
— RESPONDENT. 

Civil Procedure Code (Act V of 1908),& 144, O. 
XLI, r. 5—Restitution proceedings—Filung of appeal, 
whether ground for stay of restitution proceedings. 

Restitution proceedings cannot-be stayed mersly 
because an appeal has been preferred from the decree 
or order which varied the decree or order ofthe 

t Court. : 
“The doctrine of restitution is based on the principle 
that the Court will not permit an injustice to be done 
by reason of an erroneous order made by it when 
that erroneous order has been reversed and the Court 
will restore the parties to the position which they 
would otherwise have occupied. 


Mr. S. P. Gokhale, for the Appellants. 


MULONAND V. TARACHAND, 


‘neousorder has been reversed and 
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Mr, Abdul Razak, for the Respondent. 

Order on application for cancellation of 
theex parte order passed in connexion 
with stay of proceedings, 


ORDER.—This is an application filed 
by the resp dest Tarachand praying that 
the ex parte order passed by this Court, 
staying proceedings under s. 144, Civil Pro- 
cedure Code, pending in the Court of First 
Class Sub-Judge, Khandwa, be cancelled. 

The doctrine of restitution is based on 
the principle that the Oourt will not permit 
an injustice to be done by reason of an 
erroneous order made by it when that erro- 
the 
Oourt will restore the parties to the 
poaition which they would otherwise have 
occupied. 

The question to be considered in this ap- 
plieation ia whether the restitution pro- 
ceedings should be stayed, till the decision 
of the appeal, which is pending, against the 
judgment of the lower Appellate Court, 
which varied the judgment of the first 
Oourt. It seems tome that the language 
of s. 144, Civil Procedure Code, is not cap- 
able of any such interpretation. An appli- 
cation for restitution can be made as soon as 
a decree is varied or reversed and itseems 
to me thatit ought not to be stayed under 
O. XLI, r. 5, Civil Procedure Code, because 
an appeal has been filed, According to 
O. XLI, r. 5, Civil Procedure, Code an ap- 
peal shall not operate as a stay of proceed- 
ings under a decree or order appealed from 
except so far asthe Appellate Court may 
order, but restitution proceedings are not 
proceedings underthe decree of the kind 
contemplated under that order. 1t, there- 
fore, seems to me that there is no justifi- 
cation for staying restitution proceedings 
becguse an appeal has been filed against 
the decree which varied the decree of the 
first Oourt. The order passed by this 
Courton 4th July, 1928, is, therefore, with- 
drawn and cancelled. 

The order passed on 25th June, 1928, also 
requires modification. It does not seem 
necessary that the appellant should furnish 
security for Rs. 2,000 Execution of the 
decree for costs willbe stayed on the appel- 
lant furnishing security for such an amount, 
as may be fixed by the Court executing the 
decree, 

The costs of these proceedings will be 
paid by the appellants who applied to this 
Court for stay of proceedings. I fix Rs, 10 
as Pleader's fees. 


A, . Order withdrawn, 
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MADRAS HIGH COURT. 
Lerrars PATENT ÁPPmaL No. 425 or 1926. 
December.5, 1928, 
Present:—Mr. Justice Odgers and 
Mr. Justice Jackson. 
ILLAPAVULURI OHELAPATI RAO 
—PLAINTIFP—ÀPPELLANT 


versus 
PATOHI GOLLA SUBBA RAO AND 
ANOTBER—DRPFENDANTS—HRESPONDENTS, 

Will—Construction—Devise by husband in favour 
of wife—‘Hukkudharulu", meaning of—Nature of 
tnterest, 

If a Hindu woman takes immoveable property 
given her by her husband, she takes itas stridhan 
under the Hindu Law, and has no right of aliena- 
tion, unless the gift is coupled with an ex- 
press power of alienation, unless, that is to say, 
there are words of sufficient amplitude to confer the 
power upon her. [p. 291, SON 

Where a husband devised his properties, move- 
ablejļ and immoveable, in favour of his second 
wife and made her the "Aukkudharulu" of the pro- 
perties: 

Held, that in the absence of words of sufficient 
amplitude to confer an absolute title, the mere 
use of the term “hukkudharulu" would only give 
her such right or title as a Hindu widow would 
get. [p. 291, col. 1] 

Letters Patent Appeal against the judgment 
of Mr. Justice Devadoss, dated the 23rd 
October, 1926, and passed in S. A. No. 
1731 of 1925, preferred against a decree 
of the Oourt of the Additional Subor- 
dinate Judge,  Masulipatam, in A. 8. 
No. 71 of 1925, (A. 8. No. 123 of 1924, Bub- 
Oourt, Bezwada), preferred against that 
ofthe Oourt of the District Munsif, 
Bezwada, in O. S. No. 16 of 1823. 

Mr. P. Satyanarayana Rao, for the Appel- 
lant. 

Messrs. B. Somayya and V. S. Suryanara- 
yana, for the Respondents. 


JUDGMENT. 

Odgers, J.—My learned brothqr has 
discussed this case in detail, and I have only 
to say that I agree with the conclusion to 
which he has come, The whole contro- 
versy arises with regard to the use of the 
word ‘hukkudharulu' and whether that word 
is such a word of amplitude as can without 
more confer upona Hindu female an absolute 
estate. There is of course no reason why 
if suitable words are used a Hindu female 
should not take as heir an estate asa 
Hindu male under & Will but if no such 
wordsofsuffieient amplitude are used then 
one has to apply the ordinary Hindu notions 
88 to what quantum of estate a Hindu female 
takes, Hukkudharulu is finally translated 
88 "the person who has the right" which of 
course is for our purpose somewhat am- 
biguous. Butitis nowhere stated in the 
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judgments what the word actually means 
andone would have thoughtif the word in 
the Andhra country had been in common 
use to connote an absolute right, then both 
the District Muusif and the Subordinate 
Judge would have said something to 
that effect. But as pointed out by my 
learned brother they have abstained from 
doing so. There is nothing from the further 
contents of the Will from which we can 
gather that the testator intended his fourth 
wife to have anything larger than a woman's 
estate because his bequest of the decree 
amounts would not necessarily give her the 
game estate in them as in the immoveable 
property. With the best consideration I 
can give to the matter I agree with the 
jadgment just delivered by my learned 
brother and only add these few words of 
my own in deference to the three judgments 
which have been already pronounced on the 
matter and with which we are now dis- 
agreeing. The decree will be reversed and 
the appeal remanded to the Subordinate 
Judge for decision on Issues Nos. 1, 2 and 3. 
Appellant will have his costs throughout. 
Court-fee will be refunded. : 

Jackson, J.—The sole point for consi- 
deration in this appeal is the interpretation 
of the Will Ex. J. Itis styled a Will (sic). 
Paragraph 2 sets forth the reasons for the 
testator having divided from his younger 
brother and concludes: — 

“Inasmuch as this property has come to 


me by virtue of partition, neither my younger . 


brother nor any other heir shall have any 
manner of right. He has no right 
to my property, nor have I any to his, 
My wife Seshammaisthe only one entitled 
and none else,” ) E 

Paragraph 3 seis forth that the third wife 
owing to unchastity has no right. 

Paragraph 5 gives Seshamma leave to 
adopt incase the child then in her womb was 
not & boy. : 

Paragraph 6 authorizes Seshamma to look 
after the Karnam’sinam “during the minority 
of my son” and to transfer it to him when 
he comes of age. Seshamma is entitled to 
the sums due under certain decrees. 

“After my death allthe aforesaid matters 
shall be given effect to my wife.” 

The translation has been vigorously con- 
vassed during the course of argument, but 
the above fairly represents the conclusion 
agreed upon by both sides. Our task would 
have been lighter had this matter been 
more satisfactorily handled from the outset. 
The learned Munsif and Subordinate 
Judge carry the actual vernacular into 
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their judgments without an attempt at 
* translation... este eire er ron eee neto cies 
....BO it is impossible to say what exactly 
was in their minds. The learned District 
Munaif finds that the Will conveyed absolute 
title to Seshamma with the power of 
alienation, but he does not indicate the 
par enur passage or passages which led 

im to tbis conclusion. He notes that 
the Will gave Seshamma title to immoveable 
and in the same words to moveable property. 
The Will "read as a whole conclusively 
shows that the testator conveyed his 
property with full powers of alienation.” 
It was pointed out to him that there 
were no words conveying absolute estate, 
and in their absence the estate conveyed 
would presumably be a life-estate, and 
he meets this by saying “I do not see 
any reasons why 8 female should only have 
restricted powers unless full powers were 
given to her.” If this means anything at 
all, it means that whens husband states 
“the title vests in my wife" the wife 
takes an absolute title with power to 
alienate unless the husband specially 
provides that such power of alienation is 
withheld. 


This exactly misstates the law. If the 
husband states the title veata in my wife, 
she will get whatever that title gives 
her under Hindu Law. If he further 
states, with words of amplitude, it is an 
absolute title with power to alienate ME 
words to that effect) then’ she will take 
absolute title, and no presumption from 
what a Hindu woman usually enjoys will 
be allowed to detract from the clear force 
of thé language employed. `` ` 


- But if he uses no words of amplitude 
there is no grant of absolute estate. The 
District Munsif ie quite against the view that 
“any difference should be made between gifts 
to females and gifts to males." He overlooks 
that if the gift or bequest merely refers 
the parties to their ordinary legal title, 
there must be a distinction between men 
and women, because under Hindu Law the 
man has a larger title than the woman. 
But if the disposition goes further and 
clearly confers absolute title, then no 
doubt, man and woman equally enjoy 
the benefit without distinction, The learned 
District Muneif is so anxious to lay down 
that in such cases there shall be no 
distinction, that he has not paused to 
consider whether in' the present suit, the 
case has ‘arisen at all.: He should have 
given’a reasoned.and referenced finding 
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that under Ex. J an absolute gift was 
made. i < 
Appellate Courts exist to correct such 
aberrations: but the learned Subordinate 
Judge has confined himself to a vague 
review of the ease, without coming to 
grips with it all. He concedes that 
on the face of the document there 
are no words stating absolute gift. 
But "I should think there are clear 
indications in the Willitself, not to speak 
of the intentions of the testator, that his 
wife was to take the property “absolutely.” 
In his opinion the fact that Seshamma 
was expecting a child would not prevent 
an absolute gift.’ ...cccceeseeesceseceeesuren ers 
Am [Here follows the vernaeular extraet; 
and he  p-oceeds to note how the 
Will recites the partition, recites that 
the mother and Subbamma have no 
right, and aleo gives Seshamma the right 
to adopt.] "Having regard to all these, I 
do not see sufficient reason to disturb the 
finding". So the learned Judge. finds, 
although thereare no words to that effect, 
that there must have been an absolute 
conveyance, because tne Will recites a 
partition and a disinheritance of an unchaste 
wife, because Sesbamma is given the right 
to adopt, and because her pregnancy was 
not an absolute bar, to such a disposition. 
A judgment ofthis character is a negation 
of all reason. In fact there has been no 
rational examination of this Will until 


it reached this Court on second 
appeal, i 
Devadoss, J. observes, “Seshamma 


is bequeathed the amount due under 
various decrees, and the bequest can only 
be the absolute interest in the decrees. In 
these circumstances canit be said tbat 
the intention of the testator was ‘not to 
bequeath his property to his wife 
absolutely ? " 

I confess to some doubt whether the 
bequest of the decrees conferred more 
than a limited interest, but will not 
labour the point, because it does not, 
affect the argument. Let us suppose 
that Seshamma is declared entitled to the 
decrees, and such title must carry absolute 
interest, it does not follow that when ehe 
is declared entitled to the immoveables, 
such title must also carry" absolute 
interest, . 7 : w 

The same word is used in. either. case, 
she is entitled to the immoveables, so far 
as her title may : go. Sheis entitled’ to 
ihe decrees, so far as her: title may. go. 
It is necessary for this argument to" find, 
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as his Lordship doesfind later on, that the 
word conferring the title hukkudharulu, 
can only mean the d rs ownership. 

' Now I understand that hug in Arabie 
means truth, and is an attribute of 
God............ s. Then in Urdu huq is what 
is truly dueto one, one's rights and, from 
what our translators tell us, in' Telugu it 
seems to mean titleor right. Of course 
the man with thetitle may be the owner, 
or he may have a more liraited interest, 
as for instance, that of trustee; But 
standing by itself it means no more than 
‘right’ and that sense entirely fits the 
contextof this Will. My brother has no 
hug or right (no question of absolute right 
in his case) My third wife has no right 
(no question of absolute right in her 
CABG.) Nest My fourth wife has the 
tight, She is my heir atlaw. He would 
never have said, my brother and third 
wife have no fee simple, but my fourth 
wife shall have fee simple; because no 
one ever supposed that the brother or other 
wife could claim such a title—obviously 
in this passage he ‘is dealing throughout 
with ordinary rights according to Hindu 
Law. 

I am confirmed inthis opinion by the judg- 
ments of the lower Oourts. If hukkudharulu 
can only mean right to ownership then in 
the district where the phrase is familiar 
this point would have been vehemently 
pressed, and the Judges would not have 
confined themselves to transcribing the 
vernacular without a word upon its 
significance. Nor would they have been 
driven to vague remarks aboutthe Will 
as a whole ‘and’ its clear intentions’ if 
they could have fastened upon a word 
of amplitude which settled the whole 
matter. The Subordinate Judge states in 
terms that the Will contains no sueh word 
and whatever force this exotic word may 
have in other partsof India, I have no 
doubt that in Bezwada the word means 
no more than "right or title," 

In the second appeal the appellant re- 
curred to his argument that the pregnancy 
of Seshamma precluded the likelihood of 
an absolute grant and Devadoss, J., meets 
that by saying that the object of the Will 
was to disinherit the third wife.. But the 
third wife could be disinherited ‘without 
necessarily giving an absolute title to 
Beshamma. 

The appellants’ point is not a bad one. 
Woulda father while expecting a son 
(that he did expect one is clear from 
para. 6 when he talks*of the hoy having 
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the karnam's post) go outof his way to 
confer absolute title upon the mother, e 
knowing that the birth of the son would 
nullify his act? And if it be said, with- 
out any warrant that I can see, that he. 
expected a daughter and only assumed 
the adoption of a son, why should he 
imperil that son's estate by giving 
Seshamma full power of alienation before 
the event ? i 3 

Ordinarily, it would seem that a father 
expecting to have either a son or an adop- 
tive son would not give the mother-an 
absolute estate, 

Therefore I find nothing in this docu- 
ment to lead one to suppose that the 
husband did more than declare his fourth. 
wife's right to inheritance, after negativ- 
ing the possible claims of his brother 
and of his third wife. 

The law in this matter presents no 
difficulty. If & Hindu woman takes im- 
moveable property given her by her 
husband she takes it as, stridhan under 
the Hindu Law, and has no right of aliena- 
tion, unless the gift was coupled with an: 
express power of alienation, unless that ia 
to say, there are’ words of sufficient ama, 
plitude to confer the power upon her Rao 
Narsing Rao v. Beti Mahalakshmi Bai (1). - 

In the light of this clear and pertinent 
ruling, itis hardly necessary to go through 
the whole law on the subject, ably analysed: 
in Ramachandra Rao v. Ramachandra Rao- 
(2) which must be read with Ramachandra 
Rao v. Ramachandra Rao (3). 

I fiad that Beshamma had no power 
to alienate to Tarabayamma who had only 
the limited interest of a daughter. 

Y, N. V. Appeal remanded. 

(1) 109 Ind. Oas. 703; 35 M. L.J. 42; A.I. R. 1928 
P. 0. 158; 48 O. L. J. 100; 50 A. 375; 28 L. W. 171; 32 
O. W. N. 1065;26 A. L. J. 897; 30 Bom. L. R. 
1331; 5 O. W. N. 951; 55 I. A. 180 (P. O). 


(2) 52 Ind, Oas. 94; 42 M. 283; 38 M. L. J. 308, 
(3) 67 Ind. Oas. 408; 45 M. 320; 30 M. L. T. 154; 96 


O. W. N. 713, 38 C. L.. J. 545; 16 L.W. 1; (1923) 
M. W. N. 359;20 A, L. J. 681; 43 M. L. J. 78; 94 
(6 I R.963; A, I. R. 1922 P. O.80;49 I. 4.199 


292 


MADRAS HIGH COURT. 
e SECOND O1vit APPRALB Nos, 1434 vo 1438 
or 1925. 
December 12, 1928, 
Present :—Mr. Justice Jackson and 
Mr. Justice Reilly. 
Sri Rajah MALRAJU LAKSHMI 
VENKAYAMMA RAO BAHADUR 
.ZEMINDARINI GARU-—PLAINTIFE 
— APPELLANT 
versus 
Tan SECRETARY or STATE ror 

INDIA ın COUNCIL RarFARESENTRD BY 

THR COLLEOTOR cr KISTNA AND OTBEBS 
—DRFBNPANTE— RESPONDENTS, 

Madras Permanent Settlement Regulation (XXV of 
1802), s. L—Madras Proprietary Estates’ Village 
Service Act (II of 1894), s. I?—Inam--Inam granted 
for public service, exclusion of, from assets at Perma- 
nent Settlement —Enfranchisement, right of, whether 
vests in Government. 

Village service inams were included in the lakhi- 
raj lands mentioned in 5 4 of the Madras Permanent 
Settlement Regulation of 1802, and were excluded 
from the assets of the zemindari at the time of the 
Permanent Settlement. [p 294, col. 1.] 

Basavaraju Pitchaya v. Secretary of State for India 
(4), and Kuppu Reddi Nookayya v. Mandaluka Bhee- 
manna (2), followed. 

Where aninam was granted before the settlement 
and was excluded from the assets of the zemindari 
in the calculation of Hotrod and remained free from 
all claim from the Government to assessment until 
it was enfranchised under the Madras Proprietary 
Estates’ Village Service Act II of 1894: 

Held, that it must be held to have been “continued 
by the Government” within the meaning of s, 17 of the 
Act. [p. 294, col. 2] 

Where after the Permanent Settlement the regis- 
tered proprietor has added tothe emoluments of a 
public service holder bya grant out of his estate, 
the right of resumption of land so granted rests 
with him; but if the grant is one continued by 
Government at the time of the Permanent Settlement 
no matter by whom the grant was originally made’ 
the right of enfranchisement rests with the Govern- 
ment. [p 293, col. 2.] 

Per Reilly, J.—The proviso tos 17 of Act IL of 1894 
relates only to lands or emoluments grented for the 
remuneration of village service after the settlement 
and has nothing to do with the tnams granted for 

ublic service before the settlement and excluded 
En the assets in calculating the peishkush. [p. 295, 
col. 1.] 

Second appeal against the decrees ofthe 
Court of the Subordinate Judge, Kistna 
at Hllore, in A.S. Nos, 190 to 194 of 1924, 
preferred against those of the Court 
of the District Munsif, Kovur, in O. 8. Nos. 
381, 384, 385 and 383 of 1922. 

Messrs. P. Venkataramana Rao, G. Laksh- 
manna and Y. Govindarajulu, for the Ap- 
pellants. 

The Advocate- General, for the Respond- 


ents. 
JUDGMENT. 


Jackson, J.—These are five suits 
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brought by the wife of a zemindar chal- 
lenging the right of Government (the de- 
fendant) to enfranchise service inam lands, 
three of which relate to talayaris and two 
to karnams. The lower Courts have con- 
curred in dismissing the suits, and plaint- 
iff appeale. 

The burden of proof has been correctly 
cast. The onus originally rested upon 
plaintiff to prove her claim. She has 
proved that these inams were within the 
ambit of the zemindari. Thenit rests with 
the defendant to prove that they were ex- 
cluded from the zemindari, and the right 
of enfranchisement belongs to Government. 

The documents upon which the defend- 
ant reliesare mustered in para.5 of the 
lower Appellate Court judgment, and we 
agree with the lower Courts that their 
combined effect is to show that these 
inams were granted before the Bettlement 
of 1802, Particularly significant is Ex. II-D 
which shows the manyams enjoyed “up to 
Fasli 1212"; and there is nothing produced 
by plaintiff, or etherwise upon the record, 
to suggest that any inams were granted 
subsequent to that date. 

It is contended that a presumption lies 
against the defendant because he has failed 
to produce the record of the original Settle- 
ment of this zemindart which would put the 
matter beyond dispute. No doubt the 
failure to produce that document, assuming 
it to bein defendant's favour, has deprived 
him of his best defence; and he has been 
driven to build up a case on such inferences 
as can bedrawn from the miscellaneous 
documents that have been filed. But ina 
case of this sort it is scarcely fair to suggest 
that the document has been withheld by the 
defendant because it is not in his favour. 
Government's only concern is to deal fairly 
between, public and private interests, and 
had adocument been forthcoming showing 
beyond doubt that the title lay with the 
plaintiff her rights presumably would have 
been recognised. Itmust be taken that the 
stricture passed in Sri Raja Parthasarathy 
Appa Rao v. Secretary of State for India (1) 
was in regard to the special circumstances 
of that case; and in this case the fairest 
presumption is that the grant of 1802 is not 
produced because it cannot be found. 
Certain accounts of 1802 sre reported as 
actually lost, in Ex. V-a. Once it is 
found that these inams were granted before 
the Settlement of 1802it becomes extremely 
probable that they were excluded from the 

Gh 21 Ind. Cas. 871; 38 M. 620; (1013) M. W. N. 959; 
14 M, L, T. 514; 26 M, L. J, 39. 
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zemindari as explained by Ramesam, J. in 
Kuppu Reddi Nookayya v. Mandaluka Bhee- 
manna (2) Having regard to the terms of 
Regulations XXV and XXVI of 1802 it was 
clearly the intention of Government that 
inams for the performance of public services 
should be excluded from the assets of the 
estates then settled. In the present case 
it is not an unfair assumption that this 
intention was carried out when the Circuit 
Oommittee’s account Ex. XI is found to 
have entered the service inams with quit 
rents estimated in grain below and apart 
from the main assets of the estate which are 
estimated in cash. The only exception is 
an entry among the assetsof peons' inams, 
but then an inam for private service to the 
zemindar is not the same as an inam for 
public service, 

We, therefore, see no reason to differ from 
the concurrent findings of the lower 
Courts that these inams were excluded 
from the assets of the estate, 

But even assuming that these were pre- 
settlement inams, excluded from the estate 
at the time of settlement, Mr. Lakshmanna 
argues that the zemindar would still have 
the right of enfranchisement by virtue of 
B. 17, Madras Act II 1894. 

This section gives power to Government 
to enfranchise lands granted or continued 
in respect of village office by the State. It 
was once questioned: Secretary of State for 
India v. Chinnapragada Bhanumurty (3) 
whether an inam could besaid to be continu- 
ed if Government merely excluded such 
inams Írom the permanently settled estate, 
but continued the office-holders in posses- 
sion of their right. But this hus been set 
at rest by the observations in Basavaraju 
Pitchayya v. Secretary of State for India (4) 
with which we agree. 

It is rather upon the second Proviso to 
s, 17 that Mr. Lakshmannarelies, “and pro- 
vided, further, that any lands...which may 
have been granted by the proprietor for the 
remuneration of village service and 
which are still so held...may be resumed by 
the grantor or his representative," itis 
argued upon this that the section should 
read. “The Government may enfranchise 
lands not actually granted by the State, 
but continued by the State, provided that, 
if the grant was made by the proprietor or 
his predecessor, then the proprietor has the 
right and not the Government." But such 
a reading goes far to reduce the main clause 

D 73Ind Cas 733;45 M. L. J. 91; (1023) M. W.N. 
176; 17 L.W 712; A. L R. 1923 Mad, 454. 

3)17 Ind. Oas, 373; 24 M. L. J, 538. 

ta) 58 Ind, Oas, 713; 11 L.4W. 186. 
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to nonsense, because grants not made but 
only continued by Government are presum= 
ably in the majority of cases grants madee 
by the zemindar, and the section would 
run that Government if it continued such 
granis may enfranchise them, but the 
right to resume them rests with the proprie- 
tor. 

The diffculty lies in assuming that 
“proprietor” in the proviso refers to proprie- 
tor or his predecessor instead of being 
strictly confined to registered proprietor 
as defined in s. 4 of the Act. If after 
the Permanent Settlement the registered 
proprietor has added to the emoluments by 
a grant out of his estate, the right of 
resumption of land so granted rests with 
him; butif the grant is one continued by 
Government at the time of the Permanent 
Settlement no matter by whom the grant 
was originally made the rightof enfranchise- 
ment rests with Government. 

The appeals, therefore, fail upon all 
grounds and are dismissed with costs. 

Reilly, J.—I may add that of the 5 suits 
in this group 3 are on the statements in 
the plaints clearly time-barred, and we have 
heard arguments only in the other two 
viz. O.B. Nos. 384 and 385 of 1922, which are 
concerned with a karnaminam and a 
talayari inam respectively in Guddigudam 
village, Both the Subordinate Judge and 
the District Munsif have found that O.S. 
Nos. 384 and 385 of 1922 are time-barred; 
but we have not heard arguments in fullon 
that question. 

Mr. Lakshmanna for the plaintiff has 
admitted that thereis evidence to support 
the finding of the Suberdinate Judge that 
the imams concerned in O.S. Nos. 384 
and 385 of 1922 were granted before the 
Permanent Settlement of 1802 and that 
he cannot successfully attack that finding 
in second appeal. The next step in the 
Government's case is that these inams were 
excluded from the assets of the zemindari 
at that settlement. Exhibit XI shows 
that, when the Circuit Committee calculated 
the assets of the zemindari before that 
settlement, they excluded from the assets of 
the village certain dumbala inames, 
and it is at least very probable that these 
inams with which we are concerned 
and which it is admitted were free of all 
revenue or quit rent, were inoluded in 
those dumbala inams. And the very nature 
of the inams makes it highly probable 
that they were excluded from the assets of 
the zemindari at the settlement; ag 
the  inams were for public service 


994 
and the zemindar was ` deriving no 
yevenue from them it would have been 
*obviously inequitable to include them in 

ihe assets on which the peishkush to be 

paid by him was calculated, The princi- 
ples of the settlement as laid down in 

Madras Regulation XXV of 1802 lead to 

the same conclusion. Unders. 4 of that 

Regulation alllakhiraj land which is de- 

fined as land exempt from the payment 

of public revenue was to be excluded from 
the settlement. I agree with the opinion 
expressed by Ramesam, J., in Kuppu Reddi 

Nookayya v. Mandaluka Bheemanna (2), 

that village service inams were included 

in lakhiraj land in Regulation XXV ot 

1802. That opinion was expressed obiter, 

as that particular case was not concerned 

with a village service inam but with a 

non-service inam free of all kattubadi or 

quit-rent. But the other learned Judge 
who heard that case, Oldfield, J., appears 
to have agreed with Ramesam, J's, inter- 
pretation of s. 4 of- Regulation XXV of 

1802. And the same view, not as obiter 

dictum, but as a necessary step towards their 

decision was adopted by Seshagiri Iyer and 

Moore, JJ., in  Basavaraju Pitchaya v. 

Secretary of State for India (4). Ina recent 

case, Appeal No. 355 of 1922, Wallace, J., 

did not feel himself bound by that decision 

but did not find it necessary for the pur- 

pose of the case to come to any definite 
conclusion on the question. Tiruvenkata 

Achariar, J., in the same appeal indicated 

dissent from the decision in Basavaraju 

Pitchayya v. Secretary of State for India 

(4), but that diesent was really cbiter 

dictum asinthe end hé rested his deci- 

sion, as did Wallace, J., on the answer to 

‘another question, I respectfully agree 

with the opinion of Ramesam, J., that 

village service inams were included in 
the lakhiraj lands mentioned in s, 4 of 

Regulation XXV of 1802, and, if I did not, 

I should not feel myself ut liberty to dis- 

sent from Baeavaraju Pitchayya v. Secre- 

tary of State for India (4), without re- 

ferring the question to & Full Bench. I 

find that the inams with which we are 
` concerned were excluded from the aegetg 

of the zemindariat the Settlement of 

1802. 

Mr. Lakshmanna has contended that, even 
if the inams were excluded from the assets 
of the zemindart as calculated for the 
purpose of the settlement, a proprietary 
interest in them remained with the zemin- 
dari. This contention he bases on the 
interpretation put on ss, 37 to'41 of Bengal 
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Regulation VIII of 1793 by their Lord- 
ships of the Privy Council in Ranjit Singh 
Bahadurv. Kali Dasi Debi (5), and he points 
out that the Madras Regulation XXV of 
1802, was admittedly based on that Bengal 
Regulation. But in Bengal Regulation VIII 
of 1793 village service inams, being in- 
cluded in chakaran land held by public 
officers in lieu of wages, are explicitly ex- 
claded from the lakhiraj lands, which are 
to be left outside the settlement. If a 
comparison with the Bengal Regulation is 
of any use to us, the fact that village 
service inams are not excluded in the 
Madras Regulation from the lakhira lands 
mentioned in its 8. 4 appears to me in 
the circumstances most significant, and 
ihe interpretation of the Bengal Regulation 
in Ranjit Singh Bahadur v. Kali Dasi Debi 
(5), provides us with no ground for sup- 
posing that any proprietary interest was 
left with the zemindar in these village 
service inams in the Madras Presidency 
in spite of their exclusion from the agsets 
of the zemindari. On the contrary a com- 
parison of the two Regulaticns not only 
reinforces the conclusion that in the 
Madras Presidency these village service 
inams were included in lakhiraj lands and 
80 excluded from the asse'8 of the zemin- 
dari for ihe calculation of peishkush but 
points to the conclusion that they were 
altogether excluded from the zemindari 
itself. =: J. 2 

Ifthese inams were excluded from the 
zemindari itself, then they were entirely 
at the disposal of the Government and 
we need hardly consider the provisions of 
Act II of 1894, in connection with them. 
But the learned Advocate-General has not 
asked us to go so far as that in these cases. 
It is enough for his present purpose if 
these ¿nams were "continued" by the Gov- 
ernment within the meaning of s. 17 of 
Act II of 1894. When we find, as we have 
found, that these inams were granted be- 
fore the settlement, that they , were ex- 
cluded from the assets of the zemindari 
in the calculation of peishkush at the settle- 
ment and that they remained free from 
allclaim from the Government to asses- 
ment until they were enfranchised under 
Act II of 1894, surely we can say that 
they were “continued” by the Government 
within the meaning ofs.17 of that Act. 


(5) 40 Ind. Cas. 981; 44 0, 841; 21 O. W. N. 609; 32 
M, L. J. 585; 15 A. L. J. 390; 25 O. L. J. 499; 
L. R. 462; (1917) M. W. N. 459; 6 L. W. 101; 2 
1; 22 M. L. T, 489; 44 I*A. 117 (P. O,),’ 
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That isthe sense in which “continuing” 
such an inam is understood in Basavaraju 
Pitchayya v. Secretary of State for India (4), 
and I may add that that is in my opinion 
the sense in which the expression ‘conti- 
nuing' lakhiraj lands is used ins. 4 of 
Madras Regulation KKV of 1802, an ex- 
pression which can hardly have: been 
absent from the minds of those who 
framed s. 17 of Act II of 1891. I agree, 
therefore, that the Government was en- 
titled to enfranchise these inams under 
that section. : 

Mr. Lakshmanna’s final contention is 
that, even if these imams were granted 
before the eettlement were excluded from 
the assets of the zemindari at the settle- 
ment and were ‘continued’ by the Gov- 
ernment within the meaning of s. 17 of 
Act ILof 1894, nevertheless, if they were 
originally granted by the zemindar or 
one of his predecessors, the second proviso 
to that-section gives the zemindar the 
right to resume-them and shows that the 
Government hasno right to -enfranchise 
them. There are two effective answers to 
that contention in the ‘present cases. 
Firstly, if the plaintiff wishes to bring 
herself within that proviso,she must show 
that she ‘or some -predecessor "of hers 
granted these inams, and that she has not 
done nor seriously attempted to do. 
Secondly ‘proprietor’ in the proviso means 
proprietor as defined in the Act, and 
according to the definition it means in 
relation’ to a zemindari auch as that with 
which we are concerned a person re- 
gered as proprietor after the ‘Permanent 

attlement. The proviso, therefore, relates 
only 'to lands or ‘emoluments granted for 
the remuneration of village service after 
the séttlement -and has nothing to do with 
inams such as we are dealing with in these 
cases, esci "e oe UNE. : 
'Iagree that these' dppeals must be dis- 
missed with{costs. . ` : 

EV NV. ~ Appeals dismiseed. E 
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^" MADRAS HIGH COURT. 
SacoNp OIvIG:APP8AL No. 948 op 1925. ^ 
-- ' September 19, 1928. 
Present :—Mr. Justice Madhavan Nair. 
RAJAH or VENKATAGIRI— 
TPPLAINTIFF—ÀPPHLLANT. ' 


Versus ' a 
BUDAM VENKATASUBBAYYA, MINOR BY 
GUARDIAN Me. RAMAMURTHI IYER 
—DEFENDANT— RESPONDENT. 
Provincial Small Cause Courts Act (IX: of 1887), 
Sch. II, Art. 18—Suit for recovery-of cess, whether 
of small cause nature—Payment voluntary—Civil 
Procedure Code (Act V of 1908), s. 11—Consent decree 
whether operates as res judicata. 4 


A suit to recover céss due from the defendant ig 
a suit of a small cause nature, where the cess ig 
merely a voluntary payment, and is not payable to 
the plaintiff as representing his intereat in any. im. 
me property. [p. kin col. 1.]. : 

consent decree would operate as, res judi 
only in respect of matters which were apada 
Put 2 issue by the defendant in the suit, |p 298. 
col. ; i A 
Bhatshanker Nanabhoy v. Morarji Keshavá 
ins pirates Dutta v. Birendra Krista Dutta Gh i 
owed. ; "Mo 


Second appeal "against a. decree of th; 
Court- of the’ Subordinate : Judge 
Nellore, in A. 8. No. 228 of 1924, (A. 8, No! 


353: of 1924 District’ Court, ' Nell 
preferred against: that of the rive 
tional- District Munsif, Nellore, in 0 


B: No. 65 of 1924 (0."8. No. 776 of 1993 
District Munsif's Court, Gudnr). of 1923 


: Mr. A, Krishnaswamy Iyer, for the Appel. 
ant. ` UU l 


Mr. R. Ramamoorthi, for the Respondent. 
JUDGMENT.—The plaintiff-sppellant, 


the Raja of Venkatagiri claimed from the 
defendant-respondent the holder of.an inam 
in his estate a small sum of money amoun- 
ting to, Rs, 5-9-2 as estimated in the memor- 
andum of second appeal in respect of a 
cess called ‘sivunimera for Faslis 1399 to 
to 1332. The,defendant contended that he 
isnot liable to pay this cess ag it 
is only, 8 yon payment. The appel- 
lant then stated that it was not open to 
the defendant to raise this plea in view of 
the decision in O. 8. No. 122 of 1919 which 
would operate against him as res judicata 
The lower Courts dismiesed the plaintiff's 
claim on the ground that sivunimera wag 
shown to bea voluntary payment and that 
the decree in O. S. No. 122 of 1918 
obtained by the plaintiff against the defend- 
ant's father does not operate as res judicata 
against the defendant. ux 
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It is argued before me, that, even though 
sivunimera is a voluntary payment, the res- 
epondent is now precluded from raising the 
plea on the ground. of res judicata by 
virtue of the decision in O, 6. No. 122 of 1918. 
The respondent raises a preliminary objec- 
tion that no second appeal lies in this case 
as the appellant's suit is of a small cause 
nature for an amount which does not exce- 
ed Ra. 500. f 

The two points for my decision, therefore, 
are (1) whether the suit isofa small cause 
nature and (2) whether the plea of res 
judicata is sustainable. 

Point No, 1. Itis argued on behalf of the 
appellant that the present suit is except- 
ed from the cognisance of the Oourt of 
Small Causes by virtue of cl. 13 of the 
Second Schedule of the Small Cause Courts 
Act, This clause refers to a suit to enforce 
payment ofthe allowance or fees respec- 
tively called malikana or cess or other dues 
when the cess or other dues are payable to 
a person by reason of his interest in any 
immoveable property or hereditary office or 
any shrine or religious office. If the cess 
called sivunimera is payable by the re- 
spondent to the appellant by reason of his 
interest in immoveable property, then clear- 
ly a Oourt of Small Oauses cannot take 
cognisance of the suit. It has been held by 
this Court that the cess or dues contem- 
plated in Art. 13 are payments which 2 
person is entitled to as representing his 
interest in a certain immoveable property 
and not because he possesses some interest 
in immoveable property. See Maharajah of 
Vizianagaram v. Kota Veeranna (1) and 
Krishnaswami Naidu v. Sriram Sriramulu 
Naidu (2), In this case it was conceded in 
the lower Courts that sivunimera is a 
voluntary payment. It appears to me that 
this concession means that sivunimera is 
not paid by the respondent to the appellant 
by reason of his interest in immoveable pro- 
perty. If the claim is based on some inte- 
rest in immoveable property, then prima 
facie it will be a claim binding on the re- 
spondent. As the payment is purely a 
voluntary one, I must hold that it does not 
come within the purview of Art. 13 of Sch. 
II. I must, therefore, uphold the prelimi- 
nary objection. This is enough to dispose 
of thig second appeal but as the question 
of res judicata was also argued before me I 
would very briefly consider that plea also. 

(1) 11 Ind. Oas. 760, 36 M. 18; 10 M. L. T. 167; 
(1911) 2 M. W. N. 138; 21 M. L. J. 819. 

x 106 Ind. Oas. 5; 53 M. L. J. 727; (1927) M. W. 


26; 98 L. W. 676; 39 M. L T. 490; A. LR. 1928 
Mad. 21. 
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In O. 8, No. 122 of 1918 the plaintiff sued 
the father of the present defendant as Ist 
defendant for Rs. 29-13-0 etc. from shrot- 
rium . sivunimera, road cess, railway cess, 
for the inam inthe possession of the de- 
fendants for Faslis 1324 to 1326. The de- 
fendants appeared in person but filed no 
written statement. They confessed judg- 
ment and a decree was passed against 
them. The second and the third paragraphs 
in that judgment are as follows :— 

Paragraph 2, The defendants appeared 
in person but filed no written statement. 

Paragraph 3. Defendants in person con- 
fess judgment and say that they remitted 
Rs. 24-90 and plaintiff's Pleader admits 
receipt subsequent to suit. Decree for 
plaintiff for the rest of the suit amount with 
costs.” 

It is argued that consent decrees have 
the force of res judicata and, as the deeree 
in question was passed on account of the 
consent of the defendant's father that 
decree, inasmuch as it acknowledges the 
liability of the defendant's father to pay 
sivunimera precludes the defendant from 
raising the plea of non-liability now. In 
support of the argument that a consent 
decree between two parties would operate 
as res judicata in a subsequent suit between 
the same parties with reference to the same 
matter, reliance is placed by the appellant 
mainly on In re South American & Mexican 
Co. (3), Ribble Joint Committee v. Croston 
Urban Council (4), The Bellcairn (5) and 
Bhaishanker Nanabhoy v.Morarji Keshavji 
(6). Itis not necessary to refer to these 
cases in detail nor do I think it necessary 
to consider the question whether s. ll of 
the Oivil Procedure Code applies in terms 
to consent decrees. Though it cannot 
strictly be said in the case of consent 
decrees that the matters in issue between 
the parties have been ‘heard and finally 
decided’ within the meaning of s. 11 of the 
Civil Procedure Cede it has been held that 
a consent decree has “to all intents and 
purposes the same effect as res judicata 
as a decree passed per invitum " and raises 
an estoppel against the party contending 
in the subsequent suit that such a decree 
is not binding on him, See Bhaishanker 
Nanabhoy v. Morarji Keshavji (6) and Siva- 


a (1895) 1 Oh. 37; 46 L. J. Oh. 189; 12 R. 1; 71 
L. T. 594; 48 W. R. 131. 

S) (1897) 1 Q. B. 251; 66 L.J, Q.B. 384; 45 W.R. 

48. 

(5) (1886) 10 P. D. 161; 55 L, J. P. 3; 53 L. T. 688; 
34 W. R. 55 i 


(8) 12 Ind, Oas, 535; 36 B. 283; 13 Bom, L. R, 950, 
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das Dutta v. Birendra Krista Dutta (T). An 
examination of the cases referred to would 
reveal the fact that, in all of them the 
question agitated between the parties in 
the subsequent suit had been put in issue 
in the prior proceedinga though ultimately 
it was decided against the contesting party 
by his consent. That this condition is 
necessary to give the consent decree the 
force of estoppel appears from the follow- 
ing observation made by Beaman, J., in 
the course of his discussion regarding the 
binding nature of consent decrees, ‘For, 
when a party hae raised his defence and 
has then consented to judgment it is the 
same thing as though he had abandoned 
his defence and admitted them to be true.” 
The distinction that I am trying to point 
outis, I think nowhere better explained 
than in the judgment of Wood, V. O.,.in 
Goucher v. Clayton (8), where it was held 
that a judgment given by consent when 
there are no pleadings in the action does 
not operate as res judicata, The facta of 
the case and the point that is decided are 
thus stated in the head note :— 

“A patentee brought an action for dam- 
ages for infringement against a certain 
firm who gave judgment by consent be- 
fore declaration filed, and immediately 
took a license to use the patent for a term. 
On a bill being filed by the patentee after 
the expiration of the license, to restrain an 
alleged further infringement of his patent 
by the defendants in the action and cer- 
tain other persons who had joined the firm 
after the date of the judgment at law: 
Held, upon motion for deeree that the 
defendants in the suit were not estopped 
either by the license or by the judgment 
at law from denying the validity of the 
plaintiff's patent." The argument that the 
previous judgment would operate as an 
estoppel at law was thus deslt with, by 
the learned Vice Ohancellor: "The judg- 
ment would not have been an estoppel at 
law, even if all the present defendants had 
been parties to the record, as there was 
nothing to show that the question had 
ever been put in issue; and the defend- 
ants might have submitted, either to 
avoid litigation or because they thought 
it not worth their while to try the question. 
In, order to effect an estoppel it was ne- 
cessary that it should appear on the re- 
cord that the question had been put in 


(T) 94 Ind. Cas, 844; 43 O.L. J, 116; A,I. R. 1928 
Cal. 672. 

© (1669) 34 L. J, Ob. 239; 11 Jur. (s. s.) 107; 13 W, 
R. 338, 
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issue.” In this connéction the respondent 
referred to two cases Irish Land Com- 
mission v. Ryan (9) and Bradshaw v. Mallan 
(10. The scope of the principle of es- 
toppel as applied to judgments by default 
ot by consent is thus defined inthe 13th 
volume of Halsbury’s Laws of England, 
para. 498. “Where, however, the former 
judgment is a judgment by default and 
the plaintiff has delivered no pleading, 
the estoppel is limited to what appears 
on the face of the judgment itself. On 
the same principle a defendant who haa 
consented to judgment before delivery of 
any pleading is not estopped as against 
the plaintiff from subsequently setting up 
matters which might have constituted a 
defence because they have never been in 
issue, but it is otherwise when a defend- 
ant who has consented to judgment after 
pleading as defends the matter which he 
seeks to set up in the latter pleading.” 
Applying this principle which I have ex- 
plained above, the judgment in Original 
Suit No. 122 of 1918 would estop the de- 
fendant from setting up the plea of non- 
liability only if his father had consented 
to the prior judgment after pleading in 
defence the matters which he (the defend- 
ant) seeks to set up in the latter pro- 
ceeding (that is, the present suit). From 
the extract of the judgment in Original 
Sait No. 122 of 1918, given above it is 
clear that, though the defendanta appeared 
in person they filed no written statement 
they simply confessed judgment and a 
decree was passed against them for the 
balance of the amount remaining unpaid, 
The attitude of the defendants in the prior 
Buit might be thus described in the langu- 
ageof Wood, V. O. The defendants might 
have submitted eitherto avoid litigation 
or because they thought it was not worth 
their while to try the question, Jf s0, the 
question now raised not having been put 
in issuein the prior suit, how cana deci- 
sion in that suit operate as res judicata 
in asuqsequent suit ?, I must, therefore, 
hold that the respondent in not precluded 
from disputing the right of the appellant 
to levy the cess by virtue of the decision in 
Original Suit No. 122 of 1918, 

As I have decided that the prior decision 


' is not a bar to the plea now raised by the 


respondent it is not necessary to consider 
the subsidiary question raised by the re. 
spondent that, in any event, a prior de- 
cision ordering payment of cesa in a parti- 


o (1900) 2 Ir. R. 565; 5 Ir, L. R, 518, 
10) (1920) 2 Ir, R. 413, 
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cular Faslis cannot estop the defendant 
from pleading non-liability to say ina 
subsequent suit for the cess of a subsequ- 
ent Faslis the cess in this case being for 
Fasli 13989 to 1332, while the previous suit 
related to the cess in F'aalis 1324 to 1326. 

Tn the result, the second appeal is dis- 
missed with costs, 

VN. Y. Appeal dismissed, 
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MADRAS HIGH COURT. 
Appaats Nos, 286 or 1924 AND 17 oF 1925. 
November 27, 1922. 
Present:—Mr. Justice Phillips and 
Mr. Justice Tiruvenkata Achariar, 
NUKALA VENKATANANDAM 
AND OTHERS—DHFENDANTS-—ÀPPELLANTS 

versus 


IMMIDISETTY DHANARAJU AND OTHERS 

— PLAINTIFFS RasPoNDENTS. 

Contract Act (IX of 1872), s. £8—Forest Act. (VII 
of 1878), ss. 18, £ 1—Contractor for working Government 
forests, partnership of, with third person—Provision 
for division of profits and losses—Partnership, whether 
illegal or opposed to public policy. . 

À. person entered into & contract with the Govern- 
ment for the purpose of working certain Government 
foresta by which he undertook not to dispose of or 
sublet such right or any part thereof without the 
written permission of the District Forest Officer for 
the time being, which permission might be refused 
by the latter without assigning any reagon for so 
doing. He then formed a partnership with two 
other persons which provided that such of the acts 
as he was responsible for under the contract with 
the Government he must do himself thereby retaining 
all the rights he had under the agreement and con- 
tracted with his partners that the profits and losses 
should: be divided in certain proportions and that the 


money for the expenses was to be provided in a. 


certain way: i 
Held, that the terms of neither s. 18 nor 21 of the 


Forest Act were ofiended and the partnership was 
hot void under s. 23, Contract Act, as being Illegal 
or opposed to po polioy. 299, col 1] 

Ganapathi Brahmayya v. urella Ramiah (1), 
Tammireddi v. Gangireddi (2) and Nalan Padhmana- 
bhan v. Sait Badrinath Sarda (3), distinguished. 

Nazaralli Sayad Imam v. Babamiya Dureyatrmsha 
(4), Abdullah v. Allah Diya 9 and Gouri Shankar v. 
Mumtaz Alt Khan (6) relied on. 

Messrs. A. Krishnaswamy yer and A. 


Satyanarayana, for the Appellants. 
Messrs. C, 8. Venkatachariar, P. 


Somasundaram and P. Satyanarayana, for. 


the Respondents, 

Appeals against a decree of the Court 
of the Subordinate Judge, Cocanada, 
dated the 2nd May, 1924, in Original Suit 
No. 9 of 1922 preferred by defendants 
Nos, 3,4and5 and the 7th defendant re- 


spectively, 
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JUDGMENT.—These appeals arisé 
out of a suit in which the plaintiffs sued 
to enforce their right in 4 partnership 
entered into for the purpose of working 
certain Government forests in the years 
1919-20, 1930-22. 

Appeal No. 17 of 1925 has been argued 
golely on the question as to whether the 
plaintiffs were partners in the firm for the 
contract of 1921-22, the appellant's ‘case 
being that he was & partner in that firm 
and not the plaintifis. There is one docu- 
ment Ex. K in this case which is strong 
evidence in support of the plaintiffs’ case, 
that they were partners. There is an entry 
at page 29 of that book in which one of 
the partners, N. Yenkatarainam has noted 
that in the auction sale of the forest con- 
tracts the contract for 1921-22 was bought 
for the firm, That firm had been in exis- 
tence for two years and the plaintiffs but 
not the 7th defendant were partners therein, 
Tt is contended that no value should be 
attached to this document, Ex. K, because 
the particular portion recited above was 
not brought to the notice of anybody until 
the time of arguments and that, therefore, 
it cannot be treated as of any value as 
evidence Ex. K. along with the other ac- 
counts of the partnership, was put into 
Gourt in August 1923 with a memorandum 
signed by all the parties requesting that 
the documentsshould be admitted in evi- 
dence. The suit was then under trial and 
was not finally disposed of until one year 
later and this particular document Hx, K— 
was put to one of the defence witnesses 
in the course of his examination. Because 
the appellant failed to notice this recital 
or to see how prejudicial it was to his case 
it is no reason why the genuineness or 
accuracy of the recital should now be dis- 
puted. All the parties by their memoran- 
dum admitted that these books were the 
booke of the firm and that admission must, 
unless there is anything on the face of 
them to the contrary be taken to bean 
admission that-they were books kept in the 
regular course of business. This entry is 
of considerable value being an admission 
by one of the partners that the plaintifs 
were also included in the partnership and 
not the 7th defendant, The argument that 
itis improbable that the plaintif would 
have been,admitted as partners because 
they were in involved circumstances is of 
very little force in the face of this recital 
and of a great deal of other evidence which 
has been referred to by the Subordinate 
Judge, though it has not been dealt with 
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in appeal. The improbability is not very 
great for there is nothing to show that the 
plaintiffs were in an ‘insolvent condition 
but the only evidence is that they had 
mortgaged all their properties including 
profits to be obtained from the partnership. 
There is, therefore, no reason to differ from 
the conclusion of the lower Court that the 
plaintiffs were partners not only from 1919 
to 1921 but also in 1921 to 1922, The 
appeal, therefore, fails and is dismissed 
with costa of respondents Nos. 1 and 2. 
Appeal No. 286 of 1924 is filed by the 
legal representative of the deceased part- 
ner, N. Venkataratnam and here the only 
point argued is one of law, namely, whether 
this partnership is an illegal partnership 
within the meaning of s. 23 of the Oon- 
tract Act. N. Venkataratnam obtained 
contracts from Government in his own 
name and formed the suit partnership to 
carry out the terms of those contracts, 
Under the contract Ex. KK. the contractor 
Venkataratnam undertook by cl. 2 “not 
to dispose of or sub-let such right or any 
part thereof without the written permission 
of the District Forest Officer for the time 
being, which permission may be refused 
by the latter withoutassigning any reason 
for so doing. It is contended that the 
formation of this partnership was in effect 
to dispose of Venkataratnam’s right under 
the contract and, because he had not ob- 
tained the permission in writing of the 
District Forest Officer, the partnership was 
a contract either opposed to public Policy 
or one that, if permitted, would defeat the 
provisions of law. Under the contract 
itself Venkataratnam is allowed to empley 
agonia for carrying out the privileges grant- 
ed to him, namely, of felling and carting 
away the timber etc. If, therefore, the 
partners were personally to carry out the 
contract and cut timber etc., they certainly 
could only be deemed to be doing so as 
agentsof Venkataratnam and in that view 
they would not be committing a forest 
offence, forin terms of the section they 
would bedoing their acts“in accordance 
with the permission of the District Forest 
Officer” granted to Venkataratnam. They 
would, therefore, not be guilty of any 
offence unders. 21 of the Forest Act V 
of 1882. It is then contended that the 
partnership would constitute a breach of 
8. 18 which says, "No right of any descrip- 
tion shall be acquired in or over a 
reserved forest, except by succession or 
unders grant or contract in writing 
made by oron behalf of, Government or 
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eic". It is argued that inasmuch as the 
plaintiffs and the Ist defendant have 
entered into partnership with Venkata- 
ratnam, they have acquired a right over 
the reserved forest, Government is not a 
party to the partnership contract and 
consequently that contract is not binding 
on Government. If that isso, the plaintiffs 
and the other partners would not acquire 
any right over reserved forest as against 
Government and Government being in 
control ofthese reserved forests the part- 
nership would not give any of these 
partners any valid right over them. 
Section 18 would, therefore, not be offended 
against by the terms of the contract. 

either does it appear that the contract 
or partnership is opposed to public 
policy: for the mere felling ete., of timber 
etc, which is specifically allowed by 
Government under certain conditions, is 
not opposed to public policy or against 
the provisions of any law. The appellants 
rely on three cases Ganapathi Brahmayya 
v. Kurella Ramiah (1), Tammireddi v. 
Gangireddi (2)and Nalan Padhmanabhan 
v. Satt Badrinath Sarda (3). In 43 Madras 
the question arose under the provisions 
of the Abkari Act. In the license under 
that Act the licensee is expressly prohibit- 
ed from employing any agent for the sale 
of liquor without the permission of the 
Abkari authorities. The point is ex- 
pressly noted in the judgment and re- 
lied on but sucha provision is absent in 
the contract under the Forest Act which 
expressly allows the employment of agents, 
A similar provision occura in the license 
under the Opium Act with which the 
other two cases referred to above deal 
and on that ground these three cases 
can be distinguished. Under the Forest 
Act the question was considered in 
Nazarali Sayad Imam v. Babamiya 
Dureyatimsha (4) where it was held that 
a partnership agreement .was a valid 
agreement and not void under s. 23 of 
the Contract Act, It is argued that that 
decision does not specifically refer to ss. 18 
and 210fthe Forest Act. The learned 
Judges in that case, state: “We have 


(1) 54 Ind. Oas. 45; 43 M. 141; 10 L. W. 476; 38 
M. L. J. 123. 

(2) 70 Ind. Oas, 337; 45 M. 281; 42 M. L. J, 570; 
30 M. L. T. 323; 16 L. W. 55; A. I. R. 1922 Mad. 


236. 
(3) 10 Ind Oas, 126; 35 M. 582: 9 M. L. T. 459; 21 
M. L. J. 425; (1911) 1 M. W. N. 371. ma 

(4) 30 Ind. Oss, 913; 40 B, 64; 17 Bom. L. R. 701. 
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examined the Forest Act" and there is 
therefore, no reason to suppose that the 
provisions of these particular sections 
escaped their notice. There are other 
cases which support to conclusion that 
a partnership like this for carrying outa 
contract under the Forest Act is not illegal. 
Abdullah v. Allah Diya (5), Gaurt Shankar 
v. Mumtaz Ali Khan (6). In this particular 
case the matter may be disposed of on 
another ground, namely, that the suit 
partnership agreement cannot be deemed 
to be either a disposal or sub letting of 
the right granted under the contract, 
The partnership agreement is filed as 
Ex. A and we find that it provides that 
because the license is inthe name of N. 
Venkataratnam he is empowered ‘to under- 
take the whole ofthe forest business and 
look after the cutting of wood, give 
advances to the boat people with view to get 
work out of them, write accounts by ap- 
pointing necessary clerks and conduct 
sales eic, give explanation to the forest 
authorities and spend necessary sadar 
expenses." All these acts are acta which 
he has to do under the license and the 
partnership agreement specifically pro- 
vides that these things are to be done by 
him and by him alone, He, therefore, 
retains all the rights that he had under 
the agreement and merely contracts with 
his partners thatthe profits and losses 
shall be divided in certain proportions 
and that the money for the expenses 
shall be provided in & certain way. This 
contract can hardly be said to contravene 
the terms of cl. 2 of Ex. KK. For 
this reason also the appellant's contention 
must fail and this appeal is dismissed with 
costs of respondents Nos. 1 and 2. 


Y. N. Y, Appeal dismissed. 

(5) 100 Ind. Oas. 846; 8 Lah. 310; 28 P.L R. 161; 
A. L R. 1927 Lah. 333. 

(8) 2 A. 411. 





MADRAS HIGH COURT. 
Civin MiacgLLANEKOUS Peritions Nos. 2847 
To 2853 or 1925. 

December 14, 1928. 
Present:—Mr. Justice Phillips 
and Mr. Justice Odgers. 
MUNDAROHERI KOMAN alias 
MUNDANOHERI MOOTHA NAIR 
—PETITIONER 
versus 
THAOHANGATH PUTHAN VITILL 
ACHUTHAN NAIR AND OTHERS— 
RESPONDENTS. 
Civil Procedure Code (Act V of 1908), se, 92, 109 
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—fuit jor scheme in respect of , alleged publia 
temple and for accownts—Decision of trial 
Court that trust 4s private—Reversal of decision by 
High Court—Order of remand to trial Court for 
dectsion on other points, whether ‘final order'—Leave 


to appeal to Privy Council. . 

here, ina guit under s. 92, Civil Procedure Code, 
in respect of an alleged public temple, for 
accounts for alleged breach of trust, and for 
framing of a scheme, the first Oourt dismissed 
the suit holding that the temple was private, but 
on appeal the High Court reversed the decree hold- 
ing that the temple was public and remanded the 
case to the trial Court for dispesal on the other 


points: . 
Held, that though the order had tho effect of 


holding that the defendants were the trustees ofa 
publie institution, since it had not the effect of 
making the defendants liable to render account as 
prayed for, unless other facts were proved, wiz, 
that they had been guilty of breach of trust, the 
order of remand was not a final order within the 
meaning of s. 109, Oivil Procedure Code and was not 
&ppealsble to the Privy Council. 

Mahant Ishvargar Budhgar v. Caudasama Amar- 
sang (6), Tirunarayana v. Gopalasami (1), Habib-un- 
nissa v, Munawar-un-nissa (7) and Ahmad Husain v 
Gobind Krishna Narain (8), followed. : 

Petition for leave to appeal to His 
Majesty in Council against the decrees of 
the High Court in Appeals No, 395 of 1923 
and 52 to 57 of 1924, preferred against 
the decrees of the Court of the Subordinate 
Judge, Ottapalam, dated the 28th March, 
1923, and passed in O.8.Nos. 34 to 40 of 
1919, 

Mr. T. M. Krishnaswamy Iyer, for Messrs. 
K. P. M. Menon and K. P. Krishna Menon, 
for the Petitioner. 

The Advocate-General and Mr. C. S. 
Swaminathan, for the Respondents. 


ORDER.—In these petitions for leave 
to appeal to His Majesty in Council a 
preliminary objection has been taken that 
no appeal lies as the order of 
this Court is in the nature of an in- 
terlocutory order and is not a final order 
within the meaning of s. 109, Civil Pro- 
cedure Code. Thesuit was brought by 
the plaintiffs ander a. 92 of the Oivil Pro- 
cedure Code alleging that the suit temples 
were public temples and that the defend- 
ante, as trustees, were liable to account for 
alleged breach of trust and asking for 
the framing of a scheme. The only issue 
that was tried in the lower Oourt was 
whether the suit temples were private 
temples or public temples and it was 
found that they were private temples, 
On appeal to this Court that finding was 
upset, it being held that the suit temples 
were public temples. lt is contended for 
the petitioners that the order of the Court 
was a final adjudication between the 
parties and finally determined the rights 
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of the defendants and, therefore, it is final 
within the meaning of s. 109, Civil Pro- 
cedure Code. It no doubt has the effect 
of holding that the defendants are not 
the owners of the temples as private 
trustees, which was the case set up by 
them, but that they are trustees ef public 
jnstitutions, but the order has not the 
effect of making the defendants liable to 
render account as prayed for unless other 
facts are proved, viz, that they have been 
guilty of breach of trust. The finding, 
therefore, that the temples are public 
temples does not finally dispose of the 
matter in dispute between the parties. It 
was heldin Tirunarayana v. Gopalasams 
(1) that, when the validity ofan adop- 
tion was finally decided and that that 
finding did not finally dispose of the auit, 
it was an order which was not appealable 
to the Privy Council. That case was 
followed in Nayari Venkataranga v. Ven- 
katarama Narasimha (2) and Vaddiparthi 
Mangayya v. Vaddipartht Venkataramana 
Murthi (3). It is contended that that 
decision has in effect been overruled by 
the Privy Council in Rahimbhoy Habibbhoy 
v. Turner (4) where it was held thata 
decree directing the defendantto account 
to the plaintiff was a final order as there 
was nothing further to be determined, 
by the parties to make him accountable. 
The facts ofthat case are very different 
from the one before us, where the de- 
fendant has not yet been called upon to 
account because his liability to doso has 
not been proved. The only case which sup- 
ports the petitioner's contention is Sathappa 
Chetty v. Subramaniam Chetty (5) 1n which 
itis remarked that the case in mahant 
Ishargar Budhgar v. Caudasama Amarsang 
(6) on which Tirunarayana v. Gopalasami (1) 
was based, was not accepted as good law 
by Lord Hobhouse in Rahimbhoy Habibbhoy 
v. Turner (4) but on a reference to the 
judgment in that case it appears that 
Lord Hebhouse made no mention what- 
ever of the case in Mahant Ishvargar 
Budhgar v. Caudasama Amarsang (6) 
although it had been utilised in the 
argument for the respondent. The facts of 
Mahant Ishvargar Budhgar v. Caudasama 


1) 13 M. 349. 

2) 21 Ind. Cas. 842; 38 M.509; 14 M. L. T. 560; 
(1914) M. W. N. 64; 26 M. L. J. 98. 

3) 48 Ind. Cas. 132; (1918) M. W, N. 844. 

4) 15 B. 155; 18 I, A, 6; 15 Ind. Jur, 35; 5 Sar. P. 
0, J. 639 (P. O). 

71 Ind. Oas, 334; 43 M, L, J. 758; 16 L. W. 718; 

1 M. L. T. 385; A, L R. 1922 Mad, 340. 
(6) 8 D. 548, 


Inthe matter of UNITED INDIA, 
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Amarsang (6) are entirely different from 
those of Rahimbhoy Habibbhoy v. Turner 
(4) and it is difficult to see how it can be 
said that the latter decision diapproves 
of the former. In this Court we find that 
Tirunarayana v. Gopalasami (1) has been 
consistently followed. Mahant Ishvargar 
Budhgar v. Caudasama Amarsang (6) on 
which it relies was referred to and ap- 
parently approved in Habib-un-Nissa v. 
Munawar-un-Nissa (7) and Ahmad Husain 
v. Gobind Krishna Narain (8) and we are 
of opinion that this case is governed by 
the principle there laid down and must 
refuse to grant leave to appeal. The 
Civil Miscellaneous Petitions are dismissed 
with costs. (Vakil's fee Rs. 250.) 

The stay order is cancelled. 

Y. N. Y. Leave to appeal refused. 


(7) 25 A. 629; A. W.N. (1903) 158. 
(8) 9 Ind. Cas. 932; 33A 391; 8 A. L. J. 192, 


MADRAS HIGH COURT. 
ORDINARY ORIGINAL CiVIL JURISBIOTION. 
November 23, 1928. 
Present:—Mr. Justice Kumaraswami 
Sastri. 

In the matter of Tan UNITED INDIA 
LIFE ASSURANOE Oo., LT». 

Madras High Court Original Side Rules, O. VI,r. 
20—Fees Rules—Applicatvon under s. 45, Specific 
Relief Act—Advocate appearing without Attorney— 
Taxation of costs 

Rule 20 of O, VI of the Fees Rules, Original Side, 
High Oourt of Madras only refers to petitions or 
proceedings under the Companies Act, Probate 
and Administration matters, petitions under the 
Guardians and Wards Act, Income-tax cases, Habeas 
Corpu applications, claims to attached properties, 
applications under the Trustee Act, Administrator- 
General's Act, Arbitrations, and similar matters. 
There is no provision under the rules by which an 
application under s. 45 ofthe Specific Relief Act 
will entitle an Advocate not appearing by Attorney 
to bring in an itemised bill charging for attendance 
and various other matters as if the Advocate himself 
was both Attorney and Advocate. 

The bill of costa in such a case must be taxed on 
the footing of a notice of motion conducted by an 
Advocate without any Attorney including whatever 
fees the Taxing Officer will allow on such taxation. 


Mr. V. Ramaswamy Iyer, for the Peti- 
tioner. 

Mr. K.8. Rajagopala Ayyengar, for the 
Respondent. 

JUDGMENT.—This is an application 
for review of taxation. The original 
application was by a notice of motion 
under s. 45 of the Specific Relief 
Act the United India 


for directing 
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Life Assurance Company, Limited, to 
do certain things. The application is 
also entitled "In the matter of the United 
India Life Assurance Oompany, Limited,” 
as required by the rules. But this is not 
an application under any of the sections 
of the Indian Companies Act. It is purely 
an. application under 8.45 of the Specific 
Relief Act. The learned Judge dismissed 
the application with “costs,” but the order 
as drawn.up'is “taxed costs”, 

The contention raised by the applicant 
is that the order is wrongly drawn up, in- 
asmuch as the old Judge did not allow 
“taxed costs". The other contention is 
that, as the party did not appear by 
Attorney but only by Counsel, he is not 
entitled to bring in the bill for each item 
of work done and that all that the Court 
could do, even if the order as drawn up is 
tight, is to award such costs as are allow- 
able to an Advocate appearing ina notice 
of motion: I think r. 200f O. VI of the 
Fees Rules only refers to petitions or 
proceedings under the Indian Companies 
Act, Probate and Administration matters, 
petitions underthe Guardian and Wards 
Act, Income-tax cases, Habeas Corpus 
applications, claims to attached properties, 
applications under the Trustee Act, Ad- 
ministrater- General's Act, Arbitrations, and 
similar matters. I do not think that there 
is any provision under the Rules by which 
an application under s. 45 of the Specific 
Relief Act NU epee an SO wets not 
appearing by Attorney to bring in an 
itomiaed bill as has been done in the 
present case charging for attendance and 
various other matters as if the Advocate 
himself was both Attorney and Advocate. 
The petitioner's Advocate states that he is 
willing that the billmay betaxed and does 
not want an amendment of the order, 


but his contention is that it should 
be taxed .on the footing of a notice 
of motion conducted by an Ad- 


vocate without an Attorney and that he is 
prepared to pay whatever fees the qug 
Officer will allow on such taxation. 
think his contention is right. If the matter 
does not fall under O. VI, r. 20, it i8 clear 
that the bill such as is brought in by the 
Advoeate for the counter petitioner cannot 
gtand. 

I allow the application and direct the 
Taxing Officer to tax the bill on the footing 
that the order is for taxed costs on 4 
notice of motion presented and conducted 
by an Advocate without an Attorney. 

T. N.Y. Application allowed, 


at 
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MADRAS HIGH COURT. 
Szoonp Orvin APPEAL No. 112 or 1926, 
December 10, 1928. 

Present :—Mr Justice Jackson, and 
Mr. Justice Reilly. 

A. R, ARUMUGASAMY NADAR 
—APPELLANT 


versus 
KUMARA ETTAPPASWAMI MANIA- 
GARAR, AND OTARRS— RESPONDENTS, 

Contract—Third party, right of, to enforce charge 
created by document, 

A person cannot sueon a contract to which he 
is not a party [p. 303, col. 1.] 

But it does not follow from this that a 
cestui que trusteannot sue to enforce the trust in 
his favour, though he had nothing whatever to do 
with its creation, or that a person in whose favour 
a charge is created on immoveable property cannot 
enforce that charge merely because he has not been, 
aparty to the transaction or proceedings in which 
the charge was created, [ibid,] 


Appeal against a decree of the Dis- 
trict Oourt, Ramnad, at Madura, in 
Appeal Suit No. 196 of 1920, preferred 
against the decree of the Court of the Sub- 
ordinate Judge, Ramnad, at Madura, in 
Original Suit No, 13 of 1919. , 

essrs. K. Rajah Iyer and S, Nataraja 
Iyer, for the Appellant, 
d ue E. Kuppuswamy Iyer, for the Respon- 
ente. 


JUDGMENT. 

Reilly, J.—In this case the plaintiff 
has obtained a decree to enforce a charge 
in his favour for a maintenance allowance 
and defendant No. 12, who has obtaine 
& mortgage right oversome of the pro- 
perty concerned, appeals. Mr. Sitarama 
Rao for defendant No. 12. has urged two 
points before us. His first argument ig 
that neither the plaintiff nor his father 
was a party to the proceedings in which 
this charge was created. It appears that 
in Original Suit No. 63 of 1899 on the 
file of the Additional Subordinate Judge 
of Tinnevelly, which was an inter-pleader 
suit regarding the Vadimitta zemindari 
there was eventually a decree in accord- 
ance with an arbitrator's award; but that 
award merely embodied a razinama put 
in by the parties before the arbitrator, 
In accordance with that decree the pre- 
sent defendant No. 1 got one-fourth of the 
zemindari but was bound to pay a main- 
tenance allowance to the plaintiff's father 
and his heirs, charged upon part of the 
one-fourth of the zemindari which defend- 
ant No. 1 obtained by the decree, The 
plaintiffs father was nota party to that 
suit, and therefore Mr, Sitarama Rao con: 
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tends that the plaintiff. cannot enforce the 
charge created by that decree. For this he 
relies upon Hira Singh v. Ganga Sobai (1). 
In that case under an award between other 
parties certain property was allotted by the 
arbitrator toa person who had no legal 
right to it and who was nota party to the 
arbitration. Their Lordships of the Privy 
Council held that that persen could not sue 
to enforce the award in his favour. To 
my mind that case embodies little more 
thanan aspect of the general rule that a 
person cannot sue on & contract to which 
he is nota party. If A and B contract that 
one of them shall make a payment to C, C. 
cannot sue on that contract. But it does 
not follow from that rule that a cestui que 
trust cannot sue to enforce the trust in his 
favour, though he had nothing whatever to 
do with its creation, or that a person in 
whole favour a charge is created on immove- 
able property cannot enforce that charge 
merely because hehas not been & party to the 
transaction or proceedings in which the 
charge was created. In Khwaja Muham- 
mad Khan v. Husaini Begam (2) there was 
an agreement between a bride's father-in- 
law and her parents that the father-in-law 
should make a monthly payment to the 
bride, and that was charged upon immove- 
able property. Their Lordships of the 
Privy Council held that, though the bride 
was not a party to that transaction, she was 
entitled in equity to enforce the charge. 
They held that the principle of Tweddle v. 
Atkinson (3) did not apply to such cases. 
In this Presidency in Shuppu Ammal v. 
Subramaniam (4) it was decided that a 
mother was entitled to sue to enforce a 
charge created in her favour by her sons in 
a partition between them to which she was 
nota party. It will be noticed that in both 
those cases not only was there a charge but 
&charge created in circumstances of some 
sort of family settlement. The present 
case cannot be distinguished from those 
cases on that ground because the plaintiff 
and his father were members of a zemandari 
family and entitled to some consideration 
and maintenance on that account. Other 


cases have been quoted before us in which 
(1) 6A, 322; 11 I. A. 20; 4 Bar. P. O. J. 491 


(P. 0). 

(3) 7 Ind. Oas. 237; 32 A. 410; 14 O W. N. 805;7 
A.L. J. 871; (1910) M. W. N. 313; 8 M. L. 
O. L. J. 205; 12 Bom. L. R. 638; 20 M. L. J. 


A. 152 (P. O.). 

(3) (1801) 1 B. & 8. 393; 30 L. J. Q. B. 265; 8 Jur, 
(m. 8.) 332; 4 L, T, 468; 9. W. R. 781; 121 E. R. 762; 
P EAR 1083; 88 M, 338; 19M, L, J, 739; 8 

B. j : » J, 139; 
y ). Ti, 249, ^ i : i 
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persons have been permitted to enforce 
claims arising out of family settlements to 
which they have been no parties, even. 
though there has been no charge in their 
favour; butit 18 unnecessary to consider 
them in the present case, as here we have a 
definite charge, on which the plaintiff rests 
bis claim. Mr. Sitarama Rao seeks to dis- 
tinguish this case and to bring it within 
the scope of the decision in Hira Singh v. 
Ganga Sahai (1) by pointing out that the 
charge here arose out of an award. I 
doubt whether the fact that charge was 
created by an award would by itself 
be sufficient to prevent the charge-holder 
from enforcing it when he was not a 
partyto the award. But inthis case it 
happens that, although the decree pro- 
ceeds formally on the arbitrator's award, 
the award itself merely embodies the 
razinama between the parties to Original 
Suit No. 63 of 1899. In my opinion the 
plaintiff is entitled to enforce the charge. 
Mr. Sitarama Rao's second contention 
is that the plaintiff has lost his right to 
enforce the charge in consequence of what 
happened in another suit, Original Suit 
No. 4 of 1901 on the Subordinate Judge's 
file. In that case one Nachieppa Ohetti 
sued the present defendant No. 1, his son 
and the plaintiff's father on the basis of a 
mortgage of a previous maintenance allow- 
ance by defendant No. land the plaintiff's 
father in favour of his assignor and asked 
originally fora decree against defendant 
No. 1, hisson and the plaintiff's father 
enforcing the mortgage against certain 
property. In the end there was a razinama 
decree in that suit, by which Nachiappa 
Ohetti gota decree for money and also 
a rightto sell certain items of property. 
Mr. Sitarama Rao points out that the 
plaintiff's father, though he was nota 
party tothe razinama in that suit, in- 
formed the Oourt through his Vakil that 
he had no objection to a decree being 
passedin accordance with the razinama 
and in itno provision was made for this 
charge which the plaintiff is suing to 
enforce. Mr. Sitarama Rao argues that 
the plaintiff's father having failed to get 
his charge reserved in that proceeding the 
plaintiff cannot now enforceit. When we 
examine what happened in that suit more 
carefully, we find that the razinama decree 
eventually made a ‘new arrangement in 
favour of Nachiappa Ohetti. In the 
razinama on’ which the deoree was based 
it is explained that  Nachiappa Ohetti 
sued to get a mortgage  deereo agains} 
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certain items of property, which defendant 
No. 1 had got in his share of the zemindari 
in Original Suit No. 63 of 1899. Even 
in regard to those items Nachiappa 
Ohetti did not get an ordinary mortgage 
decree for the sale of them on the basis 
of the mortgage en which he sued, He 
Eot & rather curious decree, by which 
defendant No. land his son were to pay 
him Rs.7,250 in instalments spread over a 
considerable period and in default a charge 
was created on four out of the items which 
he had included in his suit. It appears 
to methat what Nachiappa Chetti got 
in that case was not a decree onthe 
mortgage on which he was suing but a 
Money decree and a new charge in 
accordance with the terms of the razinama 
which was something quite different from 
the mortgage on which he was suing. 
If that is so, then the charge which the 
plaintiffs father had got through the razt- 
nama decree in Original Suit No, 63 of 1899 
was obviously prior te the charge which 
Nachiappa Chetti got by the decree in 
Original Suit No. 42 of 1901. In that view 
of the case the plaintiff's father might well 
say that he was quite willing that such 
a decree should be made charging 
defendant No. l's property; he was not 
concerned, and he had no objection be- 
cause it did not affect the charge which 
he had obtained under the decree in 
O. 8. No, 63 of 1899 as indeed it did not. 
In that view of the case in my opinion 
xd contention also of Mr. Sitarama Rao 


Therefore, without going into the dis- 
cussion which has been raised about the 
identity of the items of property in this 
case and the way in which defendant 
No. 12 put his pleadings I think it is 
clear that this appeal should be dismissed 
with the plaintiff's costs. 

Jackson, J.—I agree. 

v. N, Y. Appeal dismissed. 


MADRAS HIGH COURT. 
Orvin RavisroN Patirion No, 1003 or 1928. 
January 29, 1929. 
Present:—Mr, Justice Ananthakrishna 


Iyer. 
MUTUVELU OHETTIAR-—DEFENDANT 
— PETITIONER 


ver8us 
T. GOVINDASW AMI OHETTIAR 
—PLAINTIFEF— RESPONDENT. 

Master and apprentice—Father of minor apprentice, 
right of, to sue for minors ewages—Madras Village 
Courts Act (I of 1889), s. 18 (5)—Bar on ground of 
minority, 
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The father of an apprentice who is a minor can 
in certain circumstances maintain suits for the 
&pprentice's wages against the master of the ap- 
prentice, . 

While infant children live with and are maintain- 
ed by their father, he is entitled to the earnings of 
their labour. 

Section 13 (5) ofthe Madras Village Courts Act is 
not a bar to a suit in a Village Court when neither 
the plaintiff nor the defendant is a minor. ; 

Petition under s. 115 of Act V of 1908 
and s. 107 of the Government of India Act, 
praying the High Court to revise an order 
of the Court of Small Causes, Trichinopoly 
dated the 14th June 1928 and passed in O P. 
No, 22 of 1928 (Suit No. 104 of 1928, on the 
file of the Ton Panchayat Court Trichinopo- 
ly. 

7 Mr. V. Sundaresa Iyer, for the Appellant. 

Mr. T. Govindaswamy Chetti, for the Res- 
pondent. 

JUDGMENT,—The points were argued 
in this revision petition are covered by: 
ground No. 4 of the revision petition. The 
first point viz., whether the plaintiff (father) 
could maintain the suit, was not raised in 
either of the lower Oourts (the village 
Court or District Munsif’s Court), and it 
requires facts for its elucidation. Further 
I find by reference to Halsbury'’s Laws of 
England Volume XVII, page, 70 para. 193, 
and Bullen and  Leake's Precedents of 
pleading (5th Edition) page. 624 that the 
father of an apprentice who is aminor 
could in certain circumstances maintain 
suits against the master of the apprentice. 
For instances of such suit, I may refer 
to Phillips v. Clift (1) and Learoyed v. 
Brook (2). In Halsbury’s Laws of England 
Vol, XVII page. 118 para. 275 it is stated 
that while infant children live with and 
are maintained by their father, he is 
entitled to the earnings of their labour,” 
See also Exparte Macklin (3). So I cannot 
allow this point to be taken for the first 
time in this revision petition. As regards 
the second point, the plaintiff on record 
is not a minor, neither is the defendant on 
record a minor. So the bar under sa. 13 of 
the Madras Village Oourts Act does not 
apply to the suit. 

Therefore, Iam unable to uphold either 
of the intentions raised by the petitioners’ 
learned Advocate as the record stands at 
present. I accordingly dismiss the revision 
petition. f 

v. N, V. Petition dismissed. 

(1) (1859) 127 E. R. 801; 4 H. & M. 168; 28 L.J. 
Ex. 153; 5 Jur, (xN. 8.) 74; 7 W. R. 295; 118 R. R. 368, 

D a) 1Q. B. 431; 60 L. J. Q. B. 373; 64L. T 
458; 39 W.R. 480; 55 J. P. 265. 

(8) (1755) 2 Ves. Sen, 675; 28 E. R. 430. 
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: PATNA HIGH COURT. 

Orvit Revision Xo. 265 or 1928. 
January 18,1929. 
Present:—Mr. Justice Fazl Ali. 

Tus SEORETARY or STATE vor INDIA 
iN COUNOIL — PETITIONER 
1er8us 
GANJI DOSA AND oTAaBRS—OPPosITR PARTY. 

Railway Company—Freight—Liability of con- 
signor and consignee—Presumption—A gency—Hapress 
contract—Nature of contract—Question of fact— 
Revision—Interference. 

The question whether the consignor or the con- 
signee 18 liable for payment of freight in respect 
of goods consigned to a Railway Company for 
carriage depends upon who were the actual con- 
tracting parties and as to what was the nature of 
the contract between them — [p 305, col. 2] 

The person who is primarily lable for the pay- 
ment of freight is the consignor and the burden 
is upon him to prove that he is not. [p 306, col. 


] 
Domett v, Beckford (1), Shepard v DeBernales (2^, 
Foxy. Nott (3)and Sewell v. Burdick (4), referred 


to 

The case, however, will be diferent if the facts 
of the case show that the consignor acted to the 
knowledge of the carrier as agent only, in which 
case the person oen whose behalf he acted is in 
reality the principal and liable for freight accord- 
ingly. (p. 306, cols. 1 & 2.] 

ickenson v. Lano (6), referred to. 

The consignee will also be liable where he has 
made himself liable by express contract or is treat- 
ed asthe undisclosed principal of the consignor, [p. 
306, col. 2] 

The question as to what was the contract be- 
tween the parties as to the payment of freight is 
a question of fact and a Court of Revision cannot 
substitute its own view on the question for the view 
taken by the Oourt of trial. [p. 308, col. 1.] 

Application against an order of the Small 
Gause Court Judge, Dhanbad, dated the 
23rd April, 1928. 

Messrs. N. C. Ghosh and B. B. Ghosh, for 
the Petitioner. 

Mr. S, C, Mazumdar, for the Opposite 


Party. 


JUDGMEN T.—This applicatign arises 
out of a Small Oause Court suit brought 
by the petitioner as representing the Hast 
Indian Railway Oompany against the op- 
posite party for the recovery of a sum of 
Ra. 397-2 0. 

The facts of the case were briefly these: 

Between 6th February, 1926, and 25th 
February, 1926, the opposite-party who is 
the owner of the North Kujama  Oolliery 
despatched five wagons of coal from Peth- 
ardi, astation on the East Indian Railway 


to Sealdah Station on the E, B. Railway. ` 


The wagons were consigned to one B. N. 
Roy who was impleaded as defendant No. 
l ia the suit. In the declaration notes 
which have been tendered in evidence on 
behalf of the plaintif, there is a column 
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No. 10 which contains the following head- 
ing:— 

"Oharges to be placed to the account of e 
or received from.” 

The entry in this column is “To pay” and 
this entry is explained in the plaint as show- 
ing that according to the statement made by 
the opposite-party at the time when the wa- 
gons were booked by him, freight was to be 
paid by the consignee. It appears that the 
goods safely arrived at the destination and 
were duly de'ivered to the consignee without 
any freight having been paid by him. 
The petitioner thereupon brought the suit 
in which he impleaded both the opposite 
party (the consignor) and B N. Roy (the 
coneigaee), It was, however, alleged in the 
plaint that under the terms of the contract 
the opposite party was bound to pay the 
freight and that the cause of action arose on 
andfrom 6th February, 1926, to 25th Feb- 
ruary 1926 the dates on which the various 
consignments were booked. The suit was 
contested by the opposite-party only, who 
filed a written statement alleging that he 
had booked the wagons for and on behalf 
of B.N. Roy for carrying the coal which 
had been previously purchased by the 
latter, to Sealdah station where B. N. Roy 
had his coal depot. The  opposite-party 
further denied that there was any express 
or implied contract between him and the 
plaintiff for the payment of freight aud 
contended that having regard to the entry 
in eolumn 10 of the declaration notes and 
to the prevailing trade usage, it was the 
consignee who was liable to pay freight 
which could not, therefore, be recovered 
from him. The parties did not adduce 
any oral evidence and the Small Oause 
Court Judge who tried the suit decreed 
the suit ex parte against B.N, Roy but 
dismissed it with costs against the opposite- 
party. The petitioner then filed an ap- 
plication in this Court under s. 25 of the 
Small Cause Courts Act praying that the 
judgment of the learned Small Oause Oourt 
Judge in which he had held that freight 
was not recoverable from the opposite-party 
be set aside, and such other order or orders 
might be passed as this Oourt considered 
proper, 

The main question to be decided in this 
case is whether the consignor was or was 
not liable for the freight for the recovery 
of which the suit was instituted. In order 
to decide this question it will be neces- 
sary to find out as to who were the con- 
tracting parties in this case and as to what 
was the nature of the contract between’ 


308 


them. If it appears that the contract was 
between the consignor and the Railway 
Company and the consignor had undertaken 
“to pay freight, the eonsignor would be 
obviously liable to pay it. If, on the other 
hand, it appears that the consignor was 
merely contracting as an agent and that 
the Railway Company had sufficient notice 
that the consignee was the principal for 
the purpose of the contract and that the 
consignee was to pay freight, it is equally 
clear that in such a case the consignee 
would be principally liable for freight. 
The question, however, cannot be so easily 
answered when we have to deal with 
implied contracts or when the evidence as 
to the nature of the contract is meagre or 
not clear. In such circumstances one will 
have to fall back upon the principles laid 
down in certain decided cases. It appears, 
however, that there is hardly any report- 
ed decision on this point in this country 
and the reason for this seems to be that 
the Railway Companies have framed their 
rules in such a way that they always can 
and in fact do realise freight either when 
the goods are delivered to them or when 
the goods are delivered by them to the 
consignee. There are, however, a large 
number of decisions of the English Courts 
relating to both railway and shipping com- 
anies and one can always look to them 
or guidance so far as the general principles 
are concerned, 

The decisions of the English Oourts are 
unanimous on the point that the person 
who is primarily liabe for the payment of 
freight is the consignor: Domett v. Beckford 
CE Shepard v. De Barnales (2); Fox v. Nott 
3) and Sewell v, Burdick (4). It has been 
ointed in some of the cases that the 
ability of the consignor is to be implied 
from the mere fsct that he has made over 
ihe goods to the carrier for the purpose 
Of being carried to their destination and 
ihat, therefore, hisliability may in some 
cases be even independent of the ques- 
tion of the actual ownership of the goods, 
Lidgett v. Perrin (5). The case, however, 
will be different if the facts of the case 
show that the consignor acted to the 
knowledge of the carrier as agent only in 


C. 
5; 35 W. R.461;5.A 

(8) (1861) 3 F. 
R. 837; 132 R, B. 586, 
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which case the person on whose behalf he 
acted isin reality the principal and liable 
for freight accordingly. Dickenson v. Lano 
(6). It follows that the consignee is not as 
such liable to pay freight because he is 
generally not to be treated as a party to 
the contract of carriage ; Sanders v Vanzel- 
ler (7). The following passage from the 
Law of Transport by Railway by Leslie may 
be quoted here:— 

“In the vast majority of cases the consig- 
nor contracts with the carrier as principal. 
He may in fact be the principal, though 
the goods are consigned to a named consig- 
nee, a8 in a case where they are sent on 
approval: or he may be the consignee’s 
general agent : or, if there be an enforeeable 
contract of sale, he will be deemed to be 
the consignee’s special agent to make the 
contract of carriage. But if he makes the 
contract as principal the carrier is entitled 
to look to him for the freight. There is 
indeed a presumption that goods delivered 
to a carrier, for delivery by him to a person 
other than the sender, are delivered pursu- 
ant to an ordinary contract of sale, and 
that the property in the goods vests in 
the buyer on delivery to the carrier, so 
that the consignee is, prima facie, the 
proper person to sue the carrier. This pre- 
sumption might have been extended so 
that, prima facie, the carrier should look 
to the consignee for freight. But, whether 
the result is or is not logical, the Courts 
have not so extended the ambit of the 
presumption, and the carrier in accordance 
with the ordinary rule of agency, is entitl- 
ed, prima facie, to treat the consignor as 
the person with whom he contracts.” 

In certain cases, however, the consignee 
hes been held to be liable for freight ag 
for example when he has made himself 
liable by express contract, Kennedy v. Gou- 
veia (8) ‘or when he is treated as the undis- 
closed principal of the shipper, Sewell v, 
Burdick (4) The decisions, however, are not 
unanimous as to what would be the liability 
of the consignee if the carrier who is to 
deliver the goods on payment of freight 
makes them over to the consignee (or to 
the endorsee of the Bill of Lading) without 
exercising his right to withhold the delivery 
of ihe goods until freight has been paid. 
The view taken in some of the leading 
cases on this point has been summarised 
in the following passage in Halsbury's 


(8) (ism 2 F. & F. 188. 

(7) (1843) 4 Q. B. 280; 3 G. & D. 580; 12L, J, Ex. 
497; 114 E. R. 897; 62 R. R. 359. 

(8) (1828) 3D, & R. 603; 26 R, R. 616, 
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“Since, however, the ship-owner has a 
right to withhold delivery until the freight 
has been paid, the receipt of the goods by 
the consignee in such a case, though it 
does not ofitself create any obligation to 
pay freight, may amount to evidence of 
& new contract, distinct from the contract 
of carriage, whereby the consignee, in con- 
sideration of the ship-owner giving up hi 
lien, agrees to pay him the freight. Whe- 
ther this new contract exists or not isa 
question of fact, to be determined by 
reference to the circumstances of the par- 
ticular case. The conduct of the consignee, 
and in particular his previous dealings 
with the ship owner, and, perhaps, his usual 
course of business, must be such as to lead 
to the inference that his receipt of the goods 
was in pursuance of the new contract, and 
not merely in discharge of his duty to his 
principal, Though the receipt of the 
goods may, in the absence of any ex- 
planation, bs sufficient, no such inference 
isto be drawn where, at the time when 
the consignee received the goods, he was 
known by the ship-owner to be acting as 
agent for theirowner and the delivery was 
made to him in that capacity”. 

In Cock v. Taylor (9) which is one of the 
earliest cases on the point Le Elance, J., 
enunciated the principle referred to above 
as follows:— 

“The purchaser must have understood 
at the time, that the goods were liable to 
be detained for the payment of the freight, 
ifit were not paid before delivery; and 
his receiving them from the master, and 
the master’s parting with his lien and 
giving them up to the purchaser at his 
request, is evidence of anew contract bet- 
ween them that the purchaser. would 
pay the freight:" Cock v. Taylor (9). 

Another important class of cases in 
which the question of consignee's liability 
has to be considered are cases in which it 
is understood bstween the consignor and 
the carrier that freightis to be paid by 
the consignee. In G. W. Ry.v. Bagge (10) 
the carrier sued the consignor for freight 
and he was held to be liablefor it even 
though it appeared that hehad givena 
direction to the carrier to collect it from 
the consignee, This case, it may be men- 
tioned, cannot be easily reconciled with 


(9) (1811) 13 East 399; 2 Camp. 587; 12 R. R. 378; 
10i E. R, 424 


(10) (1885) 15 Q. B. D. 625; 54 L, J, Q. B. 599; 53 L. 
TT. $25; 34 W, R. 46, ° 
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Drew v. Bird (11). The perusal, however, 
of the judgment given by Lord Coleridge 
in G. W. Ry. v. Bagge (10) will show that he* 
based his decision on the facts of the par- 
ticular case and he clearly indicated his 
view that the true construction of the con- 
tract in the particular case was that the 
consignor should pay freight. The result, 
therefore, will bedifferent if the consignor 
with due authority contracts only as an 
agent for the consignee or unambiguously 
discloses that he is merely such an agent 
(Leslie's Law of Transport by Railway, page 
49). Again it may be that there was a 
special contract between the consignor 
and the carrier to the effect that apart 
from any question of agency the latter will 
look only to the consignee for freight and 
in that case it is clear that the consignee 
alone would be liable. 

1 have stated the law at some length in 
this case owing to the paucity of decisions 
in this country and also because to my 
mindit appears that neither the trial 
Court nor the parties to the case had 
clearly realised how the main issue ought 
to have been approached in the presenti 
case. In my opinion it was a case in- 
which some evidence ought to have been 
gone into to prove the nature of the con- 
tract and the position held by the opposite- 
party with reference to the contract. The 
trial Oourt also should have more 
clearly formulated the pointsfor determina- 
tion in the case and should have gonea 
little more fully into the question as ta 
what was the nature ofthe contract in this 
particular case and whether there was any 
special contract in the case to make the 
consignee alone liable for freight. As 
however, no oral evidence was adduced 
by any of the parties, I must assume that 
the opposite-party entered into the con- 
tract of the carriage of goods as a princi- 
pal and would, therefore, be prima facie 
liable for freight. The onus of proving 
the allegations made by him in the written 
statement that in booking the wagons he 
was merely acting as an agent for B. N. 
Roy to the knowledge of the Hast Indian 
Railway Company was on him and he has 
not discharged this onus, Thus if the case 
rested here only there would be no difficul- 
ty in holding that the decision of the 
learned trial Court was wrong and liable 
to bə setaside. I find, however, that the 
declaration-notes filed in this cass on 
behalf of the plaintiff taken along with 


(11) (1838) M, & M, 150; 173 B, R, 1114, 
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the admission made by the plaintiff in the 
plaint lend support to the inference which 
e seems to have been arrived at by the trial 
Court, though the trial Oourt might have 
expressed himself a little more clearly on 
the point, that under the terms of the con- 
tract the Railway Company had under- 
taken to realise the freight from B.N, 
Roy and not from the opposite-party. It 
is true that even in these circumstances 
one could have held on the authority of 
the decision in G. W. Railway v. Bagge (10) 
that this was not sufficient to exempt the 
opposite-party from the liability. But 
after all the question as to what was the 
contract between the parties as to the pay- 
ment of freight is a question of fact and 
a Oourt of Revision cannot substitute its 
own view on the question for the view 
taken by the Oourt of trial. There is also 
another circumstance which has consider- 
ably weighed with me and in view of which 
Lam reluctant to interfere with the order 
of the trial Court and it is this. I find that 
one of the rules framed by the East 
Indian Railway Company is that money 
in payment of freight due on consignments 
booked under “To pay” invoices must be 
paid before the consignments are to be 
delivered. Thus althoughthe East Indian 
Railway Company had the authority to 
withhold the delivery until the freight was 
paid, they actually delivered the goods to 
the consignee without charging the freight. 
There is nothing on the record to show 
why this unusual course was adopted in the 
present case. Besides, the Railway Oom- 
pany impleaded B. N. Roy also as one 
of the defendants in the case, and the 
lower Court has awarded them a decree 
against B. N. Roy. These being the cir- 
cumstances of the case, I do not propose 
to interfere with the judgment of the 
Small Cause Court Judge and dismiss the 
application with costs. 
A. Application dismissed, 
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—Purchaser of non-transferable holding, whether 
representative of judgment-debtor—Proceedings under 
0. XXI, r. 100, Civil Procedure Code, competency of — 
ee to serve notices on co-sharer landlords effect 
of. 

A purchaser of a non-transferable occupancy 
holding in execution of a decree against the tenant is a 
representative of the original tenant and is not entitled 
io maintain an application under O. XXI, r. 100, 
Civil Procedure Coda. 

Panchratan Koeri v. Ram Sahay Singh (1), followed. 

Quare :— Whether it is open to a person other than 
a landlord to object to the validity of a rent decree 
on the ground that notice under s. 158-B of the 
Bengal Tenancy Act had not been served, 


Application against an order of the First 
ee Darbhanga, dated the 4th April, 
1928. 

Mr. S. K. Mitter, for the Petitioner. 

Mr. R. Chowdhry, for the Opposite Party. 

JUDGMENT.—The circumstances 
giving rise to these applications are these. 
One Ohuni Lal Misser had two holdings 
in villages Darhuswa and Bandua under 
opposite-party Nos. 2 to4. The opposite- 
party Nos.2 to4 who formerly owned the 
entire 16 annas proprietary share in these 
two villages obtained a rent-decree against 
Chuni Lal Misser on the 22nd of February, 
1921. After the decree in the year 1922 
one Janakbati Ohowdhurain purchased one- 
fifth of the proprietary interest in the 
villages. In the year 1924 the holdings 
in question were sold in execution of the 
rent decree which had been obtained in 
February, 1921 and they were purchased by 
the petitioner, The petitioner then proceed- 
ed to obtain delivery of possession in reapect 
of these holdings from the Civil Oourt. The 
opposite party No, 1 thereupon filed two 
applications under O, XXI, r. 100 of 
the Oode of Oivil Procedure in which 
he alleged to have already purchased these 
holdings in execution of a mortgage decree. 
He also alleged that he was in possession of 
the holdings in question by virtue ofthe 
purchase and that he was dispossess- 
ed as a result of the delivery of 
possession on the 8th of October, 1927. The 
learned Munsif before whom the applica- 
tions under O. XXI, r. 100 were filed, 
allowed them with costs and ordered the 
possession of the holdings in question to be 
restored to the opposite-party No. 1. It is 
against this order that the petitioner has 
now come up to this Court in revision and 
has obtained a rule, 

Now, the first point which has been urged 
on behalf of the petitioner is that the oppo- 
site-party No. 1 had no lecus standi to main- 
tain applications under O. XXI, r. 100 
which runs as follows :— 
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“Where any person other than the judg- 
ment-debtor is dispossessed of immoveable 
property by the holder of & decree for the 
possassion of such property or, where such 
property has been sold in execution of a 
decree, by the purchaser thereof, he may 
make an application to the Court complain- 
ing of such dispossession.” 

It is urged before me that the opposite 
party No. 1 being a purchaser of non-trans- 
ferable occupancy holdings must be con- 
sidered to be a representative of the original 


tenant who was a party to the decree and, 


the sale and as such he may have been en- 
titled to object to the sale under s. 47 of the 
Court, but he could not maintain proceed- 
ings under O. XXI, r, 100 of the Code of 
Civil Pocedure. Learned Oounsel for the 
petitioner supports his argument by citing 
before me the decision in the case of Pan- 
chratan Keri v. Ram Sahay Singh (l). In 
that case there was an application under 
O. XXI, r. 100 of the Code by a purchaser of 
a non-transferable occupancy holding, and 
it was clearly held that sach a purchaser 
being a representative of the judgment- 
debtor could not maintain proceedings 
under O. XXI, r. 100. Itis true that a Divi- 
sion Bench of the Calcutta High Oourt 
has taken the view that such a purchaser 
would not necessarily be a representative 
of the judgment-debtor and must be deem- 
ed to be holding the land as a trespasser 
and, therefore, on his own account, but as 
the case cited by the learned Oounsel was 
a case decided by a Division Bench of 
this Court, [am bound to follow it and I 
think that in view of that decision it must 
be held that the petitioner could not main- 
tain applieations under O. XXI, r. 100. 
It has also been urged before me that the 
failure to comply with the provisions of a. 
158-B of the Bengal Tenancy Act does not 
necessarily affect a sale held in execution 
of a rent decree so as to place the purchaser 
in the position of an ordinary purchaser 
under à money-decree. Learned Counsel 
cites in this connection the case of Badlu 
Pathak v. Sibram Singh (2) in which it has 
been laid down that the failure to serve 
notice under s. 158-B of the Bengal Tenancy 
Act does not necessarily relegate the pur- 
chaser at a sale held in execution of a rent 
decree to the pesition of an ordinary pur- 
chaser, under a money-decree and also that 
the obligation to serve notice upon the co- 
sharer landlord is enacted to protect his in- 


(1) 43 Ind. Oas 069; 4 P. L. W. 129; 3P. L.J 579. 
(2) 107 Ind. Cas. 310; 9 P.L T, 241; 7 Pat. 155; A, 
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terest and it is open to him at his option to 
waive the necessity for such notice. It is said 
that the objection in this case asto the 
failure to serve notice under s. 158-B of the - 
Bengal Tensncy Act proceeds not from any of 
the landlords but from a stranger and it can- 
not be held that the purchase made by the 
petitioner in this case had only the effect 
of purchase under a money decree. The 
case cited by the learned Oounsel is dist- 
inguishable on the ground that in that case 
the landlord himself was a party to the case 
and the question arose between the landlord 
who had purchased & holding in execution 
of his decree for rent on the one side and 
the mortgagee of a non-transferable ocou- 
pancy holding on the other. At any rate 
if the decision of the present case turned 
on this point alone I would have remanded 
the case to the Court below for arriving at 
a considered finding in view of the autho- 
rity of Badlu Pathak v. Sibram Singh (2). 
But as I have already observed, the applica- - 
tions must be allowed on the ground that 
the opposite-party could not successfully 
maintain proceedings under O. XXI, r. 100 
of the Code of Civil Procedure. "- 
The result is that the &pplieations ar 
allowed and the orders passed by the learn- 
ed Munsif in the two cases are met aside. 
It is also directed that if possession has 
been already delivered to the opposite- 
party No. 1, it must be re-delivered to the 
petitioner. Having regard to the cireum- 
stances of the case there will be no order 
as to costs, 


“A, Applications allowed. 





PATNA HIGH COURT. d 
On1MiNAL MrsogLLANEOUS No. 119 or 1928. 
January 3, 1929. 
Present:—Mr. Justice Wort. 
ABDULKARIM AND OTHHR3— 
PRTIT.ONERS 

versus 


EMPEROR—Oppositr PARTY. ; 

Criminal Procedure Code (Act V of 1898), ss. 179, 489 
(5), 476—Order making complaint —Kevision—Prepara- 
tion of false return of service— Offence, when com- 
plete —Jurisdiction of Court. 

Where a complaint is made by the Court under s, 
476, Oriminal Procedure (ode, the accused has a 
right of appeal to a superior Court, and it is not 
competent to the High Court to quash the proceedings 
in revision, . 310, col 11 

Where a false return ofservico was made and 
attested by witnesses within the jurisdiction of the 


310 


Court of Gaya for the purpose of obtaining an ez 
parte decree in the Court of Manbhum : 

Held, that the offence under s 193, Penal Code, 
was complete within the jurisdiction of the Court 
of Gaya and must be tried by the Court of Gaya and 
not by the Court of Manbhum. [p, 310, col. 2] 


In the matter of an application under 
Bs, 435, 439 and 526, Oriminal Procedure 
Code, and s. 151, Civil Procedure Code, and 
8. 107 of the Government of India Act, 1915. 

Messrs. W. H. Akbari, A. A. Syed Ali and 
Syed Hasan, for the Petitioners, 

Sir Ali Imam and Mr,C. M. Agarwala, 
Assistant Government Advocate, for the 
Orown. 


JUDGMENT .—This is an application 
in revision against a complaint which has 
been filed against the three applicants under 
ss. 193, 196, 200 and 12u (b)of the Indian 
Penal Code, 

The substance of the case against them 
ie that they were instrumental in adducing 
false evidence inasmuch as they were 
guilty of bringing into existence a report 
with regard to a service return. The first 
applicant is the peon of the Court at 
Manbhum and the other applicants signad 
their names on the return as witnesses. 
It is unnecessary to go into the history 
of the case; it js sufficient merely to state 
that, as result of this service return, certain 
parties, who were plaintiffs in a suit 
obtained an ex parte decree. That ex parte 
decree was eventually set aside. There 
was a re-hearing, and then, in the result, 
this complaint was made against the 
parties to this application. 

I am asked by learned Counsel, who 
appears for the applicants, to quash the 
proceedings, because from the complaint 
itself which was made by the Bub- 
Divisional Officer there appears to be no 
case, at least against the two witnesses to 
the service return. 

Before I deal with their case, I would 
like to make a statement with regard to 
the case agsinst the peon, the first ap- 
plicant. I could in no sense of the word 
express an opinion even as to the probable 
result of the prosecution of the peon. But 
it is quite clear that if the affidavit of 
the defendant in the suit is a true one, 
there was in fact a prima facie case against 
the peon. 

The case so far as the witnesses are 
concerned is perhaps notso strong. I do 
uot propose to go into the merits of the 
case against them-but to deal with the 
argument which has been addressed to 
me on behalf of these applicants. It is 
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stated that they were merely witnesses 
to the fact that the service was substituted 
service in the sense that the copy ofthe 
plaint was nailed to the house of the 
defendant. It is alleged that they were 
witnesses to that fact only. On the face 
of it that would appear to be so, But I 
am met with the following argument 
urging this Court to quash the proceeding 
ogee the applicants, under the provisions 
of sub-s. (5) of s. 439. 

Now at the stage before the complaint 
against the applicants was filed, two of the 
persons, who are not before the Oourt but 
who were implicated in the first instance 
in this prosecution, appealed to the 
Sessions Judge, and he came to the 
conclusion that there was no case against 
them, and therefore, they were discharged. 
It is quite clear that at that stage of the 
proceedings at any rate these appli- 
cants could also have appealed to the 
Sessions Judge. Undoubtedly if the case 
had reached that stage, sub-s. (5) of 8, 439 
would have applied and this Court's 
powers in revision would have thus been 
restricted. But it is argued by learned 
Oounsel on behalf of the applicants that 
88 this cage had reached the stage at which 
the complaint was filed by the order of 
the Court, sub s. (5) ofs. 438 had no applica- 
tion. In answer tothat argument, however, 
it is pointed out that s. 476 gives a right. 
of appeal even at the stage at which 
this case had arrived, and undoubtedly 
by a plain reading of s. 476, these persons 
being persons against whom a complaint 
had been made had a right of appeal to 
a Court superior to that which made the 
complaint. That being so, in my judgment, 
quite clearly, I see no way of escaping from 
the argument that sub-s. (5) of s. 433 does 
apply, and, therefore, whatever might be 
said as to the case which might be made 
out against these persons, the powers of 
this Court to quash the proceedings in 
revision are restricted. I have, in my 
judgment, no jurisdiction to quash the 
proceedings in these circumstances and, 
therefore, so fsr as that part of the appli- 
nen is concerned, it must be dismis- 
sed, 

However, another point of considerable 
importance is raised and that is that the 
offence, if any, was committed and com- . 
pleted at Gaya, and, therefore, it is the 
Courts of the Gaya District which had 
jurisdiction in the case, 

The learned Assistant Government 
Advocate points out, however, that these 
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people are charged with conspiracy as a 
conspiracy is presumed to use as evidence 
at the Court at Manbhum, and if that 
were 80 undoubtedly the Court which has 
now seizin of this case would have jurisdic- 
tion to try it. Bat learned Counsel for 
the applicants advances the argument 
that the offence, if any, was complete at 
Gaya. In my judgment I think that that 
argument must prevail, If there was any 
conspiracy, it was quite obviously not a 
couspiracy to obtain an ex parte or any 
decree for that matter but a conspiracy 
to bring certain evidence into existence 
and when that evidence was once brought 
into existence in the form of a service 
return containing the signature of the 
peon and of the two witnesses, the offence 
would appear to have been complete. 
There is no doubt that the provisions of 
8.179 do not apply, in so far as the words 
“and of any consequence which has ensued” 
are concerned, where the offence alleged 
is complete. In my judgment in this 
casa the conspiracy was complete at Gaya, 
aud, therefore, the Courts at Gaya have 
jurisdiction. 

In the result the application is allowed 
in so far a3 the transfer of the case is 
concerned which must be transferred to 
the file of such Magistrate in the Gaya 
District as the District Magistrate directs. 


A, Application allowed in part. 


PATNA HIGH COURT. 

BgcoND O1vic APPsaL No. 1448 or 1926. 

February 25, 1929, . 
Present:—Mr. Justice Das and 
Mr. Justice Fazl Ali, 
Masses, HARDAYAL RAM DASS RAY 
—PLAINTIFFB—-ÀPPHLLANTS 
versus 
BENGAL ann NORTH WESTERN 
RAILWAY Co,—Ds£8NDANT3—BRXESPONDHNTS, 

Railways Act (LX of 1890), s. 72—Carriage of goods 
—Liabihty of Railway Company—Delv , what con- 
stitutes—Rules of Railway Company, whether binding 
on public—Unreasonable rules ultra vires—Acceptance 
of consignment notes, effect of. . 

The question as to when certain goods will be 
deemed to have been delivered in & particular case 
to the Railway Company is really a question of fact 
and wil have to be decided with reference to the 
special circumstances of that case and the important 
question to be considered in each case is whether 
the acts which have been performed by the con- 
signor are such as will have the effect of putting 
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the goods in the possession of the Railway Company 
or some aa authorized to hold them on its behalf. 
[p. 312, cols. 1 & 2.) 

A Railway Company cannot avoid or unduly re- 
strict ita liability by Ong its own rules and if 
any such rules are framed and itis found that the 
are unreasonable and inconsistent with the Act, bush 
rules will be declared ultra vires and not binding on 
those who have to deal with the Railway Company. 
[p. 313, col. 1.] 

Rules of a Railway Company laying down that 
unless the Railway Ponpa is shown to have 
actually issued & receipt for the goods it cannot be 
held liable for any loss or deterioration. or destruc- 
tion af the goods are ultra mres and inconsistent 
with the Act and unreasonable and not binding on 
the public. [ibid] 

Jalim Singh v. Secretary of State for India ( 
and Ramachandra Natha v. G. I. P. Ry, Co. (2), reli 
on. 

Asa general rule, unless there is something to 
show that the consignor has done all that is pos- 
sible for him to put the goods in the possession of 
the Railway Oompany and that there is nothing left 
for him to be done in that connection and there is 
clear evidence, direct or circumstantial, that the 
Railway Company has one the custody of the 

oods, the liability of the ilway Company as & 
Dalléó will not begin to operate. [p. 314, col. 2.] 

Acceptance of the consignment notes will in 
certain cases be considered to be some evidence of 
the acceptance of goods, but it cannot be held that 
it must necessarily in all cases be treated as equiv&- 
n to the acceptance of the goods. [p. 315, col, 
1. 


Appeal against a decision of the District 
Judge, Muzafferpur, dated the 23rd J uly, 
1926, confirming that of the Munsif, Bettiah, 
dated the 23rd December, 1925. 

Mesars. K. P. Jayaswal and G. P. Das, for 
the Appellants, 

Mr. S, N. Bose, for the Respondents. 


. JUDGMENT. 

Fazl Ali, J.—Tnis appeal arises out of 
a suit brought by the plaintiff-appellants 
against the B. and N. W. Railway Company 
to recover asum of R3. 559 as compensation 
for the loss of nine out of eleven bags of 
turmeric said to have been delivered to the 
Railway Company for being sent to Morad- 
abad and Batala. The facts of the case ag 
found by the Oourts below are that on the 
25th June, 1924, the plaintiffs sent 11 bags 
of turmeric to the Railway Station to Bettiah 
through one of their peons with the direc- 
tion that some of the bags wereto be des- 
patched to Moradabad and some to Batala; 
that the bags were unloaded and placed in 
the Railway goods-shed but this was not 
done in the presence of the goods clerk or 
apy other Railway servant; that the peon 
handed to the Railway clerk in charge of 
the shed two consignment notes but the 
clerk instructed the peon to come for a 
receipt on the following day as he was too 
busy to writeit out then; and that subse- 
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quently it was discovered that 9 out of the 
11 bags were missing. Tt was also found by 
* the Munsif'and the finding was not chal- 
enged before the lower Appellate Court 
that when the goods were unloaded no one 
of the staff was called to witness it; that the 
ease of the plaintiff that the bags were count- 
ed by the Railway clerk was not true and 
that neither the forwarding notes had been 
filed up nor had any marks been put on 
the bags before it was discovered that they 
were missing. Boththe Courts below held 
that in the circumstances ofthe case there 
was no delivery to the Railway Company and 
the plaintiffs were, therefore, not entitled 
to a decree. 

The only question that was argued on 
behalf of the appellants in this Court was 
that on the facts proved the Oourts below 
should have come to the conclusion that 
there had been a delivery to the Railway 
Company and anumber of decisions were 
cited before uson behalf of the appellants 
as well as the respondents in this connec- 
tion. Now, before dealing with these 
“decisions I may say at once that the question 
as to when certain goods will be deemed to 
have been delivered in & particular case to 
the Railway Company is really a question of 
facts and will have to be decided with refer- 
enceto the special circumstances of that 
case. It will, however, be useful to keep in 
view the provisions of law which govern the 
liability of the Railway Company in respect 
of articles delivered to them to be carried 
from one place to another. The most im- 
portant provision which defines such liabi- 
lity is to be found in s, 72 of the Indian 
Railways Act (IX of 1890) which runs as 
follows:— 

“(1) The responsibility of a Railway Ad- 
ministration for the Joss, destruction or 
deterioration of animals or goods delivered 
to the administration to be carried by Rail- 
way shall, subject to the other provisions of 
this Act, be that of a bailee under ss. 152 
and 161 of the Indian Contract Act, 1872. 

(2) An agreement purporting to limit that 
responsibility shall in so far as it purports to 
effect such limitation be void, unless it—(a) 
is in writing signed by or on behalf of the 
person sending or delivering to the Railway 
Administration the animals or goods, and(b) 
is otherwise in a form approved by the 
Governor-General in Council. 

(3) Nothing in the Common Law of 
England orin the Oarriers Act, 1865,regard- 
ing the responsibility of common carriers 
with respect to the carriage of animals or 
goods, shall affect the responsibility as in 
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this section defined of a Railway Adminis- 
tration.” 

Section 152 of the Indian Contract Act 
lays down that the bailee in theabsence of 
any special contract is not responsible for 
the loss, destruction or. deterioration of the 
thing bailed if he has taken as much care 
of the goods as a man of ordinary prudence 
would under similar circumstances take of 
his own goods of the kind and quality as 
the goods bailed. Again s. 161 lays down 
that if by the fault of the bailee the goods 
are not returned, delivered or tendered at 
the proper time, he is responsible to the 
bailor for any loss, destruction or deteriora- 
tion of the goods from that time. 

Before, however, we go into the question 
of the measure of responsibility of the 
Railway Company as a baileeit would be 
important to consider at what point of 
time the responsibility of the Railway Com- 
pany as a bailee will commence. This 
will be clear by a reference to ss. 148 and 
149 of the Contract Act. Section 148 
defines bailment as the delivery of goods by 
one person to another for some purpose 
upon & contract that they shall, when the 
purpose is accomplished, be returned or 
otherwise disposed of according to the 
directions of the person delivering them. 
Section 149 runs thus:— 

"The delivery to the bailee may be 
made by doing anything which has the 
effect of putting the goods in the possession 
of the intended bailee or of any persen auth- 
orized to hold them on his behalf," 

Thus it will appear that the important 
question to be considered in each case is 
whether the acts which have been perform- 
ed by the consignor are such as will have 
the effect of putting the goods in the posses- 
sion of the Railway Oompany or some 
person authorized to hold them onits behalf. 
The various Railway Oompanies have made 
theirown rules in order to indicate when 
they would be deemed to have become res- 
ponsible for the goods made over to them. 
The rule which has been framed by the B. 
and N. W. Railway Company to limit its 
responsibility unders, 72 of the Indian 
Railways Act is r.27,0l. (a) which runs 
as follows:— 

“The Railway, Administration hereby give 
public notice that thay are not accountable 
for any articles unless the same are booked 
and a receipt for them given by their clerk 
or agent, and that when the articles are so 
accepted for conveyance, the responsibility 
of the Railway for the loss, destruction or 
deterioration of the articles is subject to. 
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the provisions of s. 72 of the Indian Rail- 
ways Act IX of 1890." 

Thus if it is once held that thisrule cor- 
rectly defines as to when the liability of 
the B. and N. W. Railway Company begins 
as a bailee, then it is clear that unless the 
Railway Company is shown to have actually 
issued a receipt for the goods it cannot be 
held liable for any loss or deterioration or 
destruction of the goods. It has, however, 
been rightly pointed out by the trial Court 
that the Railway Company cannot avoid or 
unduly restrict its liability under the 
Railways Act by framing its ownrules for 
the purpose and that if any such rules are 
framed and it is found that they are unrea- 
senable and inconsistent with the Act, such 
rules will be declared to be ultra vires and 
not binding upon those who have to deal 
with the ilway Oompany. The view 
which has been taken by the trial Oourt is 
fully supported by authorities and it has 
been definitely held in a.series of decisions 
that similar rules to those relied upon in 
this case by the B. and N. W. Railway 
Company were ultra vires and being in: 
consistent with the Act and unreasonable, 
were not binding upon the publie, even 
though they might be rules which are said 
to have been framed under ss. 47 and 54 of 
the Railways Act. In the case of Jalim 
Singh v. Secretary of State for India (1) 
Stephen, J., who decided that case observed 
as follows:— 


“The real question depends upon the 
construction that is to be placed upon 
es, 47 and 54 of the Railways Act. For the 
present purposes these two sections need 
not be distinguished. Bys.47 the Rail- 
way Company may make general rules for 
regulating the terms on which it will ware- 
house or retain goodsat any station. By 
8.54 the Railway Company may impese 
conditions for receiving goods. For the 
present purposes, these two things are the 
same, In both cases these rules and condi- 
tions have to be consistent with this Act. 
Now, what does that mean? The #Railway 
Company has cast upon it the duties of an 
ordinary bailee. As I read the Act, it can- 
not wholly divest itself of those duties, 
but it may determine the conditions under 
which that duty may vest, and in particular 
it may specify the point of time at which 
it shall vest. The general Common Law 
embodied in 8. 72 is by those sections liable 
to becut down to a certain extent by those 
rules underss.47 and 54, The question is to 


(1) 81 O, 951; 8 O, W. N, 729. e 
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what extent? And the answer is as far as is, 
reasonable, which really means the same 
thing as being consistent with the Act.” 

Again, in the case of Ramachandra Natha 
v. G. I. P. Railway Co. (2), Heaton, J., who 
had to deal with a rule, framed by the 
G. I. P. Railway, which was very similar to 
the one relied upon in this case, made the 
following observation:— ^ 

“This (8.47) gives no express power to 
make rules regarding the liability ofthe 
Railway and that liability, it seems to me, 
remains precisely as defined by s.72. To 
hold otherwise would be to assume that the 
Legislature conferred, not expressly but 
indirectly or by implication, a power to 
modify by rule the natural meaning ofa 
section of the Act. I think this cannot be 
80, firstly, because it is a manner of making 
laws that I cannot attribute to a responsible 
Legislature: and secondly, because I think 
itis directly against the provision that 
the rules must be censistent with the 
Act.” 

The same view was taken in Nareinggirji 
Manufacturing Co. v. G. I. P. Ry. (3) and in 
Sohanlal Munnalal v. East Indian Ry. 
(4). Thus it is clear that this case will have to 
be decided independently of the r. 
27 framed by the Railway Oompany. I will 
now refer to the decisions which were 
cited and discussed before us and consider 
how far they assist us in deciding the 
present case. 

In Jalim Singh v. Secretary of State for 
India (1) certain goods had been taken to 
the Railway Station and there a forwarding 
note being filled in the consignor had the 
goods duly entered in the Railway Register 
by the Registering Olerk. It was then 
found in that case that nothing further 
remained to be done by the consignor 
except to obtain a formal receipt for the 
goods from the Railway Company and in 
these circumstances the goods were held to 
have been delivered to the Railway Company 
even though the latter denied responsibility 
for the custody of the goods on the ground 
that no formal receipt had been issued by 
them. In Sohanlal Munnalal v. East Indian 
Ry (4) it was feund that certain goods had 
been actually handed over by the plaintiff's 
servant to the Railway officials and 
accepted by the latter though no receipt 
was actually granted by them and it was 
held that the liability of the Oompany 


(2) 29 Ind. Cas. 545; 39 B. 485, 17 Bom, L, R, 496, 

(3) 51 Ind. Oas. 309; 21 Bom. L. R. 406. 

i) 65 Ind. Cas, 109; 44 A, 218; 20 A. L, J. 31; AL 
R. 1922 All, 9. 
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would accrue from the time when the 
goods had been accepted and was not 
dependent upon the granting or withhold- 
ing of the receipt for the goods on behalf 
of the Company by the officials who had 
accepted the goods. 

In Nareinggirji Manufacturing Co. v. G. 
I.P. Ry. (3) the goods were found to have 
been placed in the goods-yard, registered 
in the Company's books, weighed and 
marked by the Hailway Company and it 
was further found that the consignment 
notes in respect of the goods had been 
received by the Goods Clerk but he had 
not yet issued a receipt in respect of those 
goods. In these circumstances it was held 
that the goods should be deemed to have 
been delivered to the Railway Company. 

In Munna Lal v. East-Indian Ry. Co. (5) 
the facts which were found to have been 
proved were that certain goods had been 
delivered to the Station Master to be 
booked, but he being unable to book on 
account of stoppage of beoking kept the 
goods on the Railway premises without 
definitely directing the plaintiff to remove 
the goods or telling him in unmistakable 
terms that the goods were being kept at 
his own risk, though at the same time not 
definitely accepting the goods at the 
Railway risk. In these circumstances it 
was held that the conduct of the Btation 
Master in retaining the goods in the 
Railway shed afforded satisfactory  evi- 
ence that he had accepted the bailment 
of the geods on behalf of the Railway 
Company. f 

In Lachmi Narain v. B. B.C.I. Ry. Co. 
(6) the facts found were that certain goods 
had been brought to the Railway Station 
and a forwarding note had been presented 
to the loading clerk who marked a number 
on them; that the clerk told the consignor 
to come the next day forthe receipt and 
have the goods marked; that in the mean- 
time the goods were deposited in a tin- 
shed where it was the custom to leave goods 
in similar circumstances in the custody 
of the owners. In these circumstances 
the learned Judges who decided the case 
took the view that on the evidence that 
was before them, they were unable to find 
“that anything had been done by the 
plaintiff which would amount to putting 
the goods in question in the possession of 
the Railway Oompany or any person 
authorised on behalf ofthe Railway.” 


5) 82 Ind. Cas. 772; A, L R. 1923 All. 71. 
(o 74 Ind. Oas 248; 45 A.235; A. I. R. 1923 All, 
44 
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Now, the only general rule which may 
be deduced from these decisions is that 
unless there is something to show that the 
consignor has done all that is possible for 
him to put the goodsin the possession of 
the Railway Company and that there is 
nothing left for him to be done in that 
connection and there is clear evidence, 
direct or circumstantial, that the Railway 
Company has accepted the custody of the 
goods the liability of the Railway Company 
as a bailee will begin to operate. In 
other words to quote the observations of 
Heaton, J.,in Ramachandra Natha v. G. 
I. P. Ry, Co. (2). 

"A delivery to be carried by Railway 
means something more than a mere deposi- 
ting of goods on the Railway premises: it 
means some sort of acceptance by the 
Railway, a taking as well as a giving. 
When that taking occurs, is a matter 
which depends on the course of business 
and the facts of each particular case; but 
it certainly may be completed before a 
Railway receipt is granted. " 

In this particular case the difficulty in 
the way ofthe appellant is that it has been 
concurrently found by the two Oourts 
which had to deal with the facts of the 
case that the bags of turmeric were left 
in the goods-shed by the servants of the 
plaintiff in the absence of any Railway 
servant and that there was sufficient 
evidence in the case to hold that it was 
the practice of merchants and traders to 
bring their goods and place them in the 
goods-shed at their own risk, this being 
permitted by the Railway Oompany solely 
for the convenience of the traders. It has 
also been found that the bags had 
neither been marked nor weighed 
and all that had happened was that 
the’ consignment notes had been made 
over to the marker who used also to dis- 
charge the duties of the Goods Olerk when 
the latter was busy otherwise. In these 
circumstances it has been definitely held by 
the Oourts below that the goods had not 
been put in the possession of the Railway 
Company and that mere acceptance of the 
consignment notes was not equivalent to 
the acceptance of the goods by the Railway 
Company. In view of these findings, which 
are binding on usin a second appeal, it is 
impossible to interfere with the judgment 
of the Court below. 

The learned Counsel for the appellant, 
however, draws our attention to r.19 framed 
by the Bengal and North Western Railway 
Oompany which'says that every consign- 


117 I. C. 1929 


Ment of goods when handed to the Railway 
for despatch must be accompanied by a 
forwarding note signed by or on behalf of 
the consignor or consignors and must 
contain a declaration of the weight, 
description and destination of the goods 
consigned and the route by which they are 
to be carried. It is said that this would 
imply that as soon as the consignment 
notes are made over to the Railway Com- 
pany, it is to be presumed that the goods 
have been handed over to the Railway 
Company for despatch. I am afraid, how- 
ever, I do not agree with this reasoning. 
The rule has been made only for the 
[diese of the customers of the Railway 
ompany and all that it means is that a 
forwarding note must accompany the 
goods when they are delivered to the 
Railway Company for despatch. It cannot 
be assumed that the rule is never infringed 
in practice or that the Railway employees 
may not relax it in any particular case. In 
any case the question as to whether the 
oods have been actually delivered to the 
silway Company or not isa question of 
fact which is to be proved by evidence in 
each case and, in my opinion, the rule 
referred to by the learned Counsel does not 
dispense with the necessity of such evidence 
in the cases in which it has been proved 
that the consignment notes have been 
actually made over to a Railway servant. 
It may be that the acceptance of the con- 
signment notes will in certain cases be 
considered to be some evidence of the 
acceptance of goods, but as the lower 
Appellate Court has pointed out it cannot 
be held that it must necessarily in all cases 
be treated as equivalent to the aeceptance 
of the goods. 
The appeal, therefore, fails and is dis- 
missed but inthe circumstances of the ease 
there will be no order as to costs, 


Das, J.—I agree. 


A. Appeal dismissed, 
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PATNA HIGH COURT. 4 
Frest Orvin APPBaL No. 123 or 1926. 
January 18, 1929. 
Present:—Mr. Justice Ross and Mr. Justice 


Ohatter]i. 
SINGHASAN MISSER AND OTHERS 
—pDHBFENDANT8—ÀPPELLANTS 


versus 
JADUNANDAN MISSER AND OTHERS 
—PraINTIFEFS—HRESPONDENTS. 

Contract—Mistake as ground for rescission of con- 
tract—Consent decree, grounds for setting aside. 

A consent decree can be set aside where the decree 
as drawn up by the Court does not represent the 
agreement arrived at by the parties, [p. 31€, col. 2.] 

An agreement can be set aside for mistake where 
such mistake is mutual or induced by the other 
party. Where the mistake made by a party relates 
to the subject-matter dealt with by the contract and 
the parties are not adidemas to the subject-matter, 
there is no real agreement ab all, [ibid.] 


Appeal against a decision of the Sub- 
ordinate Judge, Motihari, dated the 30th 
November, 1925. 


Messrs. Sambhu Saran and C. P. Sinha, 
for the Appellants. 

Messrs. S. N. Rai and Bhagwan Prasad, 
for the Respondents. 


JUDGMENT. 


Ross, J.—The plaintiffs brought a suit 
on a mortgage against the uefendants. The 
mortgaged property was 2 annas and odd 
share in Tauzi No. 658. The auit was com- 
promised by a petition of the 18th of March, 
19722 on the terms: 

“That the defendants are to make over to 
the plaintiffs 25 bighas out of the mortgag- 
ed lands bearing Tauzi Nos. 1386, 1369 and 
1371inlieu of the entire claim with costa 
inthe Court due to them amounting to 
Rs.7,500.  The'parties shall get a separate 
patti of 25 bighas comprising proportionate 
zerait, orchard and raiyati lands carved out 
according to the share in each of the three 
tauzi through Babu Bireshwar Mukharji 
and Surujbal Prasad, Pleaders and the 
plaintiffs shall get into possession and oc- 
cupation of the said patti. The pattibandi 
formed shall be filed in the said Court and 
it will be treated as & part of this com- 
promise petition. Should any party failto 
appear on the 13th April, 1922, to have 
the pattibandi made, both the Pleaders will 
be competent to form the patti on a re- 
ference to the khatian the recent survey 
map and the partition papers and to file 
the same in the Oourt, which shall be ad- 
mitted by the parties and the plaintiffs 
shall, on determination of their shares 
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with regard to 25 bighas of land, get their 
names registered inthe Land Registration 
Department and shall pay the land revenue 
and road-cess in all the three tauzis separ- 
ately, to which no party shall raise any 
objection. Therefore, this petition is filed 
and it is prayed that a decree may be 
passed in accordance with the sulehnama." 

Under this agreement the Commissioner 
proceeded to ascertain the lands. The 
plaintiffs did not appear before them and 
they found some difficulty in making the 
allotment. Tauzi No 658 had been parti- 
tioned into the three tauzis mentioned in 
the compromise, So far as Tauzi No. 1368 
was concerned the defendants in that suit, 
who were interested in that tauzi, being 
defendants Nos. 6 to 15, appeared before the 
Commissioners and the Commissioners 
allotted 10 bighas 3 kathas 9 dhurs of land 
to the plaintiffs as representing the propor- 
tion of the 25 bighas that these defendants 
were liable for. But in the ease of the other 
tauzis difficulties were raised. In Tauzi 
No. 1369 defendant No. 26 of that suit filed 
a petition on behalf of all the defendants 
owning that tauzi, from which it appeared 
that they did not want any allotment in 
favour of the plaintiffs out of the mortgaged 
land in this tauzi, and in the case of Tauzi 
No. 1371 the defendant No. 16 who had & 
share therein appeared before the Commia- 
sioner; but, as his share was joint with those 
of other malike and his lands were not 
separate, the Commissioners were unable to 
make any allotment in that tauzi. In 
accordance with the Commissioner's report 
a decree was passed the result of which 
was that the plaintiffs got only 10 bighas 3 
kathas and 9 dhurs instead of 25 bighas. 
They applied unsuccessfully for amendment 
of the decree and then instituted the present 
suit for a declaration that the final decree 
dated the lst of May, 1922, on the basis of the 
Commissioners report was contrary to the 
terms of the compromise and thata fresh 
pattibandt might be made. The learned 
Subordinate Judge has decreed the suit and 
the defendants appealand contend in the 
first place that the suit is not maintainable 
and, secondly, that even ifit was maintain. 
able the Court was incompetent to disturb 
the entire allotment which as to 10 bighas 
and odd had become final. 

It was conceded by the learned Advocate 
for the appellants that a consent decree can 
be set aside on the same grounds as an 
agreement and this is well-established, 
But he contended that so far as mistake 
is concerned these grounds are limited to 
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the cases of mutual mistake or mistake 
induced by the opposite-party; and he 
referred to the decision in Stewart v. 
Kennedy (1). That case decided that a 
party is not entitled to have a contract 
rescinded because he has misunderstood 
ita terms and it was pointed out by Lord 
Herschell that the authorities showed that 
in the case of bilateral obligation it was 
considered essential that the error which 
was sought to be taken advantage of by one 
party to rescind the contract should have 
been induced by the other party to it. In 
Wilding v. Sanderson (2) it was laid down 
that mistake is one of the grounds for 
setting aside an agreement, Lindley, L. J. 
observed. 

“Tt was conceded, and in my opinion it ig 
clear, that the order of November 23rd,1894, 
being aconsent order based on and intended 
to carry out an agreement come to between 
the parties ought tobe treated ag an agree- 
ment which could be properly set aside on 
any ground on which an agreement in the 
terms of the order could be set aside, 
Mistake is one of such grounds”. 

Then after referring to Stewart v. Kennedy 
(1) his Lordship pointed out that mistake 
as to the meaning of the words used might 
be accompanied by another mistake as to 
the subject-matter dealt with by the con- 
tract and, if the parties are not ad idem as to 
the subject-matter about which they were 
negotiating, there was no real agreement 
between them. Now the decree in the 
mortgage suit must be looked at as based 
on an intention to carry out an agreement 
between the parties. Thatagreement was 
that the plaintiffs should get 25 bighas but 
by the order as drawn up on the Commis- 
Bioners' report they have not got 25 bighas, 
but only 10;andthisis asufficient ground for 
setting aside the decree because the order 
in the form in which it was drawn up was 
never consented toby the plaintiffs and it 
does not represent their agreement at all. 
Farther it is clear from the Commissioners’ 
report that the mistake was induced by the 
opposite-party so far as Tauet No. 1369 was 
concerned by the defendants going back 
on the contract and refusing to allow any 
allotment after agreeing to do so; and, so 
far as Tauzt No, 1371 was concerned, by the 
failure of the defendant No. 16 to separate 
his lends from those of the other co sharers, 
a course which he must be assumed to have 
undertaken to adopt, if it was necessary in 


(0 nen 15 A. O. 108. 
2: 1897) 2 Oh, 534; 06 L. J. Oh, 684; 77 L. T. 57; 
45 W, R. 675. . 
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; order to give effect to higcontract, Alarge 
number of cases was cited in the argument 
.but it is unnecessary to refer to them as 
ihe principles governing the decision in 
this case are free from any doubt and 
‘indeed there is no difference between the 
parties on this point. 
. While, however, I hold that the suit is 
maintainable, I think the decree passed by 
the Subordinate Judge goes too far. He 
‘has ordered afresh pattibandito be made; 
but so far as the pattibandi in Tauzi 
No. 1368 is concerned this was effected by 
the Commissioners under the powers given 
to them by the terms of the compromise 
and thisis not liable to be disturbed. 

I would, therefore, allow this appeal in 
part and modify the decree of the Sub- 
ordinate Judge by declaring that when the 
kow pattiband: is made the allotment 
already made by the Oommissioners on 
the 22nd of April, 1922, of 10 bighas 3 kathas 
and 9 dhurs in Tauzi No. 1368 is not to 
be disturbed. There will be no costs of the 
appeal. 

Chatterji, J.—I agree. 
A. Appeal allewed in part. 


PATNA HIGH COURT. 
Crvin Revistons Nos. 91, 166 ane 167 
oF 1928. 

December 17, 1928. 
Present:—Mr. Justice Ross and Mr. Justice 
Ohatterji 
Mufti RHAZUDDIN AND OTHERS 
—PRETITIONERS 


veraus 
Lala MAHESHANAND AND OTHHES 
—OPPosITH PARTY. 

Civil Procedure Code (Act V of 1908), O. XLIII, 
r. 1 (d)-—Order dismissing for default application to 
set aside ox parte decree—A ppeal. 

An order dismissing for default an: application to 
set aside an ex parte decree is appealable under 
O. X LIII, r. 1, cl. (d), Civil Procedure Oode. 

Kumud Kumar Bose v. Hari Mohan Samadar (1) 
Pakari Pramanik v. Sarat Sundari Debya (2) and 
Bodhia v. Ram Chandra Marwari (3), followed. 

Bajt Lal Pathak v. Rameswar Singh Bahadur (4), 
not followed. 

Jagdish Narain Prasad Singh v. Harbans Narain 
Singh (5), distinguished. — 

Appeal against an order of the District 
Judge, Shabad, dated the 14th January, 


1928, 
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Messrs. Noorul Hussain and Syed Ali 
Khan, for the Petitioners. 

Messrs. Sambhu Saran and Dhanindra 
Nath Varma, for the Opposite Party. 

JUDGMENT. 

Chatterji, J.—These revisions arise 
out of applications under O. IX, r, 13 of 
the Code of Civil Procedure to set aside 
certain ex parte decrees passed against the 
petitioner. On the date of hearing of the 
applications the applicants filed petitions 
for time, which were rejected by the learn- 
ed Subordinate Judge. After this, their 
Pleaders retired from the case and the 
original applications were dismissed for 
default inthe presence of the plaintiff-op- 
posite-party. The learned District Judge 
in appeal considered that no appeal lay 
against the orders in question and in 
ee view he dismissed the appeal before 

im, 

In my opinion, the order of the District 
Judge cannot be supported. Order XLII, 
r. 1 (d) of the Civil Procedure Oode speci- 
fleally provides for an appeal against an 
order under O. IX, r. 13 rejecting an ap- 
plication to set aside a decree passed ex parte. 
It is, however, urged on behalf of the res- 
pondentsthat the provision for an appeal 
is limited only to the case where an ap- 
plication under O. IX, r. 13 is dismissed on 
the merits. There is no reason to take 
such a narrow view of the clause and to 
read into it words which are non-existent. 
The present Oode of Civil Procedure has 
made a daparture in the matter of appeal 
in suits dismissed for default, because the 
definition of the word ‘decree’ exempts 
such dismissal of suits from its operation. 
If the Legislature intended to lay down 
that no appeal should lie from an order 
of dismissal of a re-hearing petition for 
default in the presence of the opposite- 
party, suitable provision would have been 
made inthe Code. I am supported in this 
view by various decisions of the Calcutta 
High Court : Kumud Kumar Bose v. Hari 
Mohan Samadar (1) and Pakari Pramanik v. 
Sarat Sundari Debya (2) and also by a 
decision of this Court, namely, the case 
of Bodhia v, Ram Chandra Marwari (3). 

Reference was made on behalf of the 
respondent to the cases of Bajit Lal Pa- 
lhak v. Rameswar Singh Bahadur (4) and 


(1) 30 Ind, Cas. 45; 21 0. L. J, 628. 


2) 37 Ind. Oas. 835. 
o 101 Ind. Cas. 753; 8 P.L. T. 604; A. I, R. 1927 


; 6 Pat. 474. 
ui Pii Ind Oas 264; 9 P.L. T. 669; 7 Pat. 333; A. 


IL R, 1028 Pat. 335. 
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Jagdish Narain Prasad Singh v. Harbans 
Narain Singh (5). The last mentioned 
case arose out of an application to set aside 
an order dismissing the plaintiff's applica- 
tion for the restoration of a suit dismissed 
for default. It is settled law that an ap- 
plication like that cannot be one under O. 
IX,r.9 and as such the order dismissing 
such an application cannot fall within the 
purview of O. XLIII, r. 1, cl. (c) of the 
Civil Procedure Code. The case of Jagdish 
Narain Prasad Singh v. Harbans. Narain 
Singh (5) is, therefore, no authority for the 
position taken up by the learned Advocate 
for the respondent. The other case relies 
upon Jagdish Narains’ case (5) but in effect 
lays down a different rule. Ido not agree 
with that decision, but as the case dealt 
with another clause of the rule no reference 
to the Full Bench is necessary, 

I would allow the applications, set aside 
the order of the District Judge and remand 
the cases for the re-hearing of the appeals 
by him. The petitionersshall get one set 
of costs assessed atone gold mohur. 

Ross, J.—I agree. 

A. Application allowed. 


ga 43 Ind. Oas. 54; 2 P.L. J. 720; 2 P. L, W. 


PATNA HIGH COURT. 
SagcoNp Orvin Appray No. 963 or 1926, 
February 8, 1929. 
Present:—Mr. Justice Adami and 
Mr. Justice Ohatterji. 

Shaikh ALIMUDDIN AND OTHER8— 

PLAINTIFFS— ÀPPRLLANTS 


veraua 
Shaikh BALIM anp oTHBRS—DEFERNDANTS— 
RESPONDENTS. 

Alluvion and Diluvion—Regulation XI of 1825, 
8.4, cl. (1)—Submergence of tenant's land and re- 
appearance near land of another tenant—Doctrine 
of accretion, applicability of—Reformation in situ, 
pee of—Pleadings—Adverse possession to be specially 
pleade 


Section 4, cl, (1) of Regulation XI of 1825 is 
limited to accretion from the lands of the person 
under whom the person to whose land the alluviated 
land has been attached, holds, and is not applicable 
to the case of the land of another tenant. [p. 319, col. 


L 
e principle of accretion as against the landlord 
does notapply where the land of a tenant is submerged, 
and re-appears near the land of another tenant, [ibid.] 
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The principle of acquisition of title by accretion ig 
subject to the dootrine of reformation in situ, 
Therefore, though ordinarily an accretion thrown up 
along the frontage of a rawati holding is an accre~ 
tion to the holding, this principle will not be 
applicable when there is reformation in situ and the 
land is identifiable and recognizable as land belong- 
ing to the owner of the site, p. 318, col. 2.] 

hubi Mahton v. Lachmi Das (1) and Gajadhar 
Prasad Sahu v. Dulhin Gulab Kuer (3), referred 
to. 

A declaration of title by adverse possession cannot 
be given on a title not distinctly stated in the plead~ 
ingaor issues. [1bid. : 

Shiro Kumart Debi v. Govind Shaw Tanti (4) 
and Bijoya Debia v. Bydonath Deb (5), referred to. 

Appeal against a decision of the District 
Judge, Darbhanga, dated the 29th March, 
1926, reversing that of the Subordinate 
Judge,Darbhanga, dated the 16th June, 1924. 

Messrs. P. Dayal and Chundreshwar 
Prasad Sinha, for the Appellants. 

Messrs. Mohd, Hasan Jan and Ahmad 


Raza, for the Respondents. 


JUDGMENT. : 

Chatterji, J.— This appeal arises outof 
8 suit by the plaintiff-appellants for a decla- 
ration that the lands in suit described in 
Sch, I of the plaint are their raiyati 
lands and that the defendants have no such 
right therein. Itis & common case of the 
parties that by the action of the river Bag- 
matithe lands in dispute were diluviated 
and afterwards by gradual accretion came 
to be attached to the-plaintiff's raiyati plot 
No. 3531. The plaintiff's case is that they 
are entitled to the disputed property, be- 
cause it accreted to their landand accord- 
ing to a custom prevailing it is treated as 
gairmazrua ofthe Raj and becomes the 
tenancy of the tenant to whose land it ac- 
cretes. Itis alleged that in accordance 
with that custom the plaintiff cultivated 
the lands which reformed and these were 
settled with them by the malik, but the 
defendants in 1328 interfered with their 
possession with the result that there wasa 
case under s. 145, Oriminal Procedure Code. 
The lands in Sch. I have been attached 
under 8. 146, Oriminal Procedure Oode and 
the plaintiffs have sued for a declaration of 
their title to them. There is an allegation 
in the plaint that these plots belonged to 
the defendants before, but they stopped 
paying rent for the same when the landa 
were washed away by the river, obtained 
abatement of rent and consequently they 
have ceased to have any right therein, 

The plaintiff succeeded in the trial 
Court but in appeal the learned District 
Judge dismissed the suit. He has held 
that there was no abandonment of the 
lands by the tenant-defendants, that the 
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alleged custom set up by the plaintiffs has 
not been proved and that the lands which 
belonged to the defendants were diluviated 
and gradually accreted to the lands of the 
plaintiffs but not by a process of imper- 
ceptibleaccretion. The dispute in s. 145 
case related to more than 60 bighas as stat- 
ed in Sch. IIof the plaint and the learned 
District Judge also finds that the plaintiffs 
have not proved that the precise lands in 
suit were settled with them. 

It is urged on behalf of the plaintiff-ap- 
pellants that the learned District Judge was 
wrong in not applying s. 4,cl.(1)of Regula- 
tion XI of 1825 when he finds that the ac- 
cretion was gradual; and a reference is 
made to the Bench case of Khubi 
Mahton v. Lachmi Das(1). His Lordship 
the Ohief Justice makes the following 
observation as tothe applicability of the 
clause in question:— 

“On a perusal ofthe first clause of the 
fourth section of the Regulation it appears 
to me to apply clearly both to thecase of a 
superior landlord who holdsfrom the Orown, 
and to the case of the holder a subordinate 
estate or tenure holding from a landlord 
intermediate between himself and ‘the 
Orown, and to be limited in each case to 
accretions from the lands of the person 
from whom he holds and to whom revenue 
in the one case and rent in the other is pay- 
able. Inthe case of a superior landlord the 
person from whom he holds is the Crown 
and no one else. In sucha case itis only 
where the Orown ia the proprietor of the 
accreted lands that the section comes into 
operation. To hold otherwise and permit 
& landlord to acquire in this manner a pro- 
prietary right in the land of his neighbour, 
with whom he has no relationship such as 
that of a tenant to his landlord, would be 
going outside the scope and intention of 
the section and permitting what, in effect, 
would be confiscation of another man's 
land.” 

It follows from what has been stated 
above that the clause is limited to aceretions 
from the lands of the person under whom 
the person to whose land the alluviated land 
has been attached, holds, andis not applic- 
able to the case of the land of another 
tenant. It is, however, contended that 
when the lands became submerged under 
water these bocame the property 
of the proprietor and on reformation 


(1) 67 Ind. Cas, 642; 8 P. 


P.L. 
ALR, 1922 Pat. 588; 2 Pat 


JL 513; (1922) Pat. 258; 


(F45.), 
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they formed the plaintiff's raiyati land on 
the principle of accretion as against the 
landlord. The simple answer to this con- 
tention is that the land remains the proper- 
ty of the rightful owner during submergen- 
ce. As laid down by their Lordships of the 
Privy Oouncil in Basanta Kumar Roy v. 
Secretary of State for India (2) an owner 
of land does not discontinue his possession 
of it whilst it is diluviated. 

Apart from this consideration the princi- 
ple of acquisition of title by accretion ia 
subject to the doctrine of reformation in situ, 
Therefore, though ordinarily an accretion 
thrown up along the frontage of a raiyati 
holding is an accretion to the holding, this 
principle will not be applicable when there 
is reformation in situ and the land is 
identifiable and recognizable as land be- 
longing to the owner of the site. For 
authorities reference may be made to the 
Full Bench case of Khubi Mahton v. Lachmi 
Das (1)and Gajadhhar Prasad Sahu v. 
Dulhin Gulab Kuer (3). It is an admitted 
fact in this case that the lands of the 
defendants have reappeared and there is 
the finding of fact of the learned District 
Judge that it is a case of reformation in 
situ and that the lands are recognizable as 
those of the defendants. In these circum- 
stances there is no foundation for the con- 
tention that the plaintiffs have acquired 
ad virtue of s. 4 () of Regulation XI 
of 1864, 


It is next urged by the learned Advecate 
for the appellants that they should have 
been awarded a deereeon the basis of pos- 
session for the upwards of 12 years, There 
can be no question that a declaration of 
title may be made upon proof of 12 years' 
adverse possession, butsuch declaration can- 
not be given on title not distinctly stated 
in the plaint orin the issues; Shiro Kumari 
Debt v. Govind Shaw Tanti (4) and Bijoya 
Debia v. Bydonath Deb (5). In the plaint 
the plaintiffs do not make any allegation of 
adverse possession but rest their case on 
the principle of accretion and on a custom 
that the accretion becomesthe land of the 
tenants to whose land it accretes, and on 


(2) 40 Ind, Cas. 337; 44 O. 858; 1P. L. W. 593; 32 


M. L. J. 505; 21 O. W. N. 642; 15 A. L, J. 398; 25 
O. L. J. 487; 19 Bom. L. R. 480; (1917) M. W. N. 
4856 D. W. 117; 22 M. L. T. 310 44 I. A. 104 
(P. 0). 

(8) 57 Ind. Cas, 744; 2 P. L, T, 59; 5P, L. J. 632; 2 
U. P. L. R. (Pat) 200, 

4) 3 C. 418. 

5) 24 W. R, 444 
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the further fact that the defendants 
abandoned the same by taking :abate- 
ment of rent, If the plaintiffs wished to 
rely upon adverse possession for statu- 
tory period, such a case ought to have been 
get up in the plaint and raised by the 
issues. It is true that there is an allegation 
ofthe plaintiffs’ possession in para. 4, but 
this is mentioned in connection with the 
settlement made by the maliks. It is there 
stated that the alluviated lands were settled 
with these plaintiffs as they were in posses- 
sion thereof after measurement by Raj 
Amins, in different years {rom 1300 Fasli. 
It merely refers to the period of time from 
which the accretion or settlement began to 
be made, but there is not the faintest refer- 
ence to this fact that all the lands and espe- 
cially the lands in suit came to be in the 
pou possession more than 12 years 

efore the institution of the suit. Further 
the plaintiff No. 2. as pointed out by the 
learned District Judge, denoses that the 
alluviation began 220r 23 years ago and 
ended 22 or 23 yeare ago. Sol fail to see 
how itcan be maintained that the plaintiff 
was in adverse possession of the lands in 
suit for the statutory period of 12 years. 
Then, as I have stated, possession was men- 
tioned inthe plaintin connection with the 
settlement made by the Raj, namely, that 
the Raj settled the land with them because 
they were in possession thereof. The 
foundation of any case resting on posses- 
sion is cut away by the finding of the learn- 
ed District Judge, "that the plaintiffs have 
not proved that the precise lamds in suit 
were settled with them." 


The plaintiffs cannot succeed on the plea 
of adverse possession firstly, because this is 
not get up in the plaint or in the issues, and, 
secondly, because this has not been sub- 
stantiated as well. Allthat the trial Court 
holds is that the lands of the defendants 
diluviated in 1308, 1310, 1315 and 1316 ete., 
and singe then they are in plaintiffs’ pos- 
session. The use ofthe word “etc” shows 
that all the lands did not come to the plaint- 
iffs' possession in 1316. Remembering the 
evidence of P. W. No.2 referred to above 
and also remembring that the total area of 
alluviated lands is about 60 bighas while 
the lands in dispute covered an area of 
27 bighas, it is difficult to see how on this 
finding and the materials on the record, it 
can besaid that the particular land in the 
suit had been in the possession of the 
plaintiffs adversely for upwards of 12 years. 
The contention as to the acquisition 
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of adverse right must fail, It is lastly, 
urged that the Appellate Oourt should 
not have dismissed the suit as re- 
gards the plots claimed by a particular 
defendant wko had not filed an appealin 
the lower Appellate Court and also those 
plots in respect of which the defendant 
had admitted the plaintiffs’ claim it ap- 
pears that the defendants Nos. 2 and 11 to 
14did not prefer an appeal against the 
decree passed by the learned Subordinate 
Judge while defendants Nos, 21, 22 and 33 
admitted the plaintiffs’ claim Plots Nos. 682, 
t84and 3453 were claimed by defendants 
Nos.2 and 21; and plots Nos. 3402, 3403, 3404 
681 and 683 were the plets claimed by 
defendants Noe. 1l to 14. The plots 
belonged to these defendants separately 
from the others who contested the case 
and are also contesting the present ap- 
peal. I think the plaintiffs’ decree as passed 
by the learned Subordinate Judge with re- 
gard to these plots must be confirmed. 
As regards defendants Nos. 32 and 33, they 
along with defendants Nos. 6,29 to 31 and 
34 claim plots Nos. 3416 and 3452, The other 
defendants of this group, who are con- 
testing respondents before us, state through 
their Advocate Mr. Hasan Jan that there 
is no objection to the plaintiffs obtaining 
decree with respect to the interest of de- 
fendants Nos, 32 and 33. Therefore, the 
plaintiffs shall get a decree io the extent 
of the share of defendants Nos. 32 and 33 in 
plots Nos, 3416 and 3452. 


Subject to the above modifications the 
appeal must be dismissed with costs to the 
contesting respondents. 


Adami, J.—1 agree. 
eA. Appeal dismissed. 
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BOMBAY HIGH COURT. 
ORIMINAL ÁPPLIOATION For RaviStoN No. 
198 or 1928. . 
October 4, 1928, 
Presznt :—Mr. Justice Mirza and Mr. 
Justice Baker, 
In re BAI AISHA APPLICANT. 

Extradition Act (XV of 1908), s». 2 (a), 7— 
Criminal Procedure Code (Act V of 1898), 83.4 (1), 
459, 491, 561-4—Huropean British subject Marriage 
with subject of Native State—Jurisdiction of Native 
State to issue extradition warrant—Illegal warrant— 
Magistrate's power to refuse to take actton—Order of 
Magistrate, whether judicial order—Revision by High 
Court—Marriage—Domicile—Nationality. 

An order under s. 7 of the Extradition Act, 1903, 
passed by a District Magistrate or a Ohief Pre- 
sidency Magistrate is a judicial order and can be 
revised by the High Oourt under s. 439 ora. 561-4 
of the Oriminal Procedure Oode. The High Court 
may also in a proper case interfere with such an 
order under s. 491 of the Code. [p. 323, col. 1.] 

Guilt Sahu v. Emperor (1), dissented from. 

If an extradition warrant is without jurisdiction 
or there is some other illegality to befound on the 
face of the warrant, the Magistrate in the exercise 
of his judicial powers would not be justified in 
issuing an order for its execution. [p. 322, col. 2.] 

Though by residing ina Native State, a European 
British subject may owe a certain 'allegiance to the 
Ruler of the Native State, that allegiance cannot, in 
the absence of statutory provisions in British India 
to the contrary, oust the allegiance which he owes 
ne Sovereign whose subject he is by birth, [p. 324, 
co 
. A European British subject by marrying a sub- 
ject of & Native Ruler does not lose her right to be 
dealt with as a European British subject under the 
Oriminal Procedure Goda. [p. 325, col. 1.] 


Ohange of domicile does not necessarily amount to 
a change of nationality. [p. 324, col. L] 


Revision against an order of the Ohief 
Presidency Magistrate at Bombay. 


Messrs, P. N. Godinho, (with him Messrs. 
E. J. Biem and M, A. F.Calho), for the 
Applicant. 

Mr. P. B. Shingne, Government Pleader, 
for the Orown. 


JUDGMENT. 

Mirza, J.—This isan application for 
revision of an order of the Chief Presidency 
Magistrate, Bombay, ordering the applicant 
to surrender herself on & warrant dated 
April 20, 1928, issued by the Resident at 
Baroda, or in the alternative to give bail 
as required by the warrant to attend bs- 
fore the Second Class Magistrate at Navsari 
in the Baroda State. The warrant is issued 
under the provisions of s, 7 of the Indian 
Extradition Act (XV of 1903) It recites 
that the applicant Bai Aisha (Mabel Ferris 
alias Isa Badruddin) wife of Akuji Isabji 
of Asana, taluga Navsari, stands charged 
with having committed in the Baroda 
State the offences of criminal breach of 


Al 
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trast and theft, which in British India 
would be punishable underss, 406 and 380 
of the Indian Penal Code, 

It appears that on July 17, 1927, the 
Bombay Police had at the instance of the 
Baroda Police arrested the applicant for 
the same alleged offence. The proceedings 
were adjourned from time to time as the 
extradition warrant from Baroda had not 
been issued. By his letter dated Septem- 
ber 6, 1927, the Resident at Baroda inform- 
ed the Ohief Presidency Magistrate at 
Bombay that the Baroda Government 
had intimated to him that there was not 
sufficient evidence to enable them to 
apply for the extradition of the applicant 
and that she might, therefore, be dis- 


‘charged. On September 16, 1927, the Chief 


Presidency Magistrate passed orders dig- 
charging the applicant, The same charge 
has since been revived at the instance of 
Sakharam Gangaram Surve, Naib Sub- 
Taspector, Baroda State, and the Bombay 
Police again arrested the applicant on 
April 14, 1928. The Magistrate on April 
16, 1928, made an order granting bail on 
certain terms and in default remanded the 
applicant to Jail custody. The extradition 
warrant was recoived in Bombay on April 
23 or 24, 1928. The Chief Presidency 
Magistrate then heard the evidence of two 
prosecution witnesses and recorded the ap- 
plicant's statement, He intimated that as the 
applicant's statement made before him had 
not been challenged by the prosecutor he 
would, before proceeding further, report 
the case to the Local Government. The 
case was adjourned for that reason. By 
his letter to Government dated April 28, 
1928, the Magistrate recommended that the 
Local Government should refuse the ap- 
plicant’s extradition. He stated in the 
letter that the accused (applicant) was a 
European British subject and it was open 
to the complainant, if so advised, to proceed 
against her in British India on obtaining 
the certificate required by s. 188 of the 
Oriminal Procedure Oode, The report to 
Government was made by the Magistrate 
under the provisions cf s. 8-À of the Indian 
Fixtradition Act. The Government would 
be competent under the provisions of a, 15 
of the Act to have the extradition warrant 
cancelled and the person for whose arrest 
such warrant was issued discharged. By 
their letter dated June 25, 1928, the Go- 
vernment, aeting on a report made to them 
by the Remembrancer of Legal Affaire, inti- 
mated to the Ohief Presidency Magistrate 
that the applicant should besurrendered tg 
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- the Baroda State for trial. The Legal Re- 
‘membrancer’s report, dated June 19, 1928, 


* ‘states :— 


* As the woman (applicant) is the wife of 
‘a Baroda subject, she is not a European 
British subject...For the rest there is a 
‘prima facie case which satisfied the Resi- 
‘dent at Baroda before he issued his warrant. 
Ido not see any reason why extradition 
should not be granted in the ordinary 
course.” . 

After the receipt of this letter the Ohief 
Presidency Magistrate further heard the 
matter and made his order now complain- 
‘ed of. In the reasons given for the order 
the Magistrate states :— 

“Thereis nothing before me to show 


what the law of South Africa is or to show. 


that the marriage contracted by the appli- 
cant is not valid. The facts as at present 
disclosed ‘show that she is married toa 
Baroda subject and thus she ceases to be a 
European British subject, Moreover the 
applicant was informed on the last occasion 
that any application she had to make with 
regard to these proceedings should be made 
to the High Court. Applicant is, therefore, 
TAN to furnish bail or surrender her- 
ge By 


It is contended on behalf of the Crown 
that this Court has no jurisdiction to re- 
vise the order made by the Ohief Presi- 
dency Magistrate. It is urged that the act 
of the Magistrate is not a judicial but an 
executive act and that he is bound, under 
the terms of s. 7 of theIndian Extradition 
Act, to act in pursuance of the warrant, and 
that the only discretion he can exercise 
is that given him by s. 8A, which provides 
that he may, if he thinks fit, after the state- 
ment (if any) of the accused person has 
been recorded, before proceeding further, 
report the case to the Local Government 
and, pending the receipt of orders, detain 
such accused person in custody or release 
him on his executing a bond with sufficient 
sureties for his attendance when required. 
It is further urged that by 8.15 of the Act 
the jurisdiction of this Court is ousted and 
the Government of India or the Local 
Government alone are empowered, by order, 
to stay any proceedings in respect of such 
a warrant or to direct that the warrant be 
cancelled and the person for whose arrest 
it has been issued be discharged. Reliance 
is placed in this connection on the ruling 
in Gulli Sahu v. Emperor (1), which is to 


Q 26 Ind. Cas. 335; 42 O. 703; 19 O, WON. 221; 21 
O.L, J. 112; 16 Or, L, J. 31. 
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the effect that where & warrant has been 
issued by the Political Agent, under s. 7 
of the Indian Extradition Act, its execution 
by ‘the District Magistrate (or the Ohief 
Presidency Magistrate) in British India, 
in accordance with the Act, is an executive 
act, and the High Oourt cannot interfere 


in revision with the proceedings 
of the Magistrate and the order to 
surrender the fugitive crimina), but 


if the latter considers himself ag- 
grieved thereby, he can invoke the action 
of the Government under s. 15. A reference 
to the petition in that case shows that the 
applicant there was challenging the issue 
of the extradition warrant against him on 
four grouds, two of which related to the 
reliability ofthe prima facie case made out 
against him in the Native State. The 
third ground related to the  allega- 
tion of the applicant that he was a 
British subject and not a subject of the 
Native State. The District Magis- 
trate had considered the evidence produc- 
ed by the applicant on this point and had 
given an adverse finding on it. The fourth 
ground was that the Resident in a Native 
State could not be regarded as a Political 
Agent within the meaning of the Act, On 
this point teo, the District Magistrate had 
held against the applicant. There was no 
point before the Court that the extradition 
warrant was without jurisdiction and hence 
illegal. If such a point was raised before 
the District Magistrate he had found 
against it and it does not appear that the 
Appeal Court was invited to reverse that 
finding. With great respect, the proposi- 
tion laid down in Gulli Sahu v. Emperor 
(1) appears to me to be too wide and should 
be confined to the facts of that case. The 
intention ofthe Legislature in referring 
the extradition warrant to the District 
Magistrate or the Ohief Presidency Magis- 
trate for orders is that the Magistrate 
should judicially consider the matter and 
decide whether the warrant can be execut- 
ed according tolaw. The execution of the 
warrant depends not upon the order of 
the Political Agent or Resident, but upon 
the order of the District Magistrate or Ohief . 
Presidency Magistrate as the case may be. 
Ifthe warrant is without jurisdiction or 
there is some other illegality to be found 
on the face of the warrant, the Magistrate 
in the exercise of his judicial powers would 
not be justified in issuing an order for its 
executicn. Any order judicially made by 
the Magistrate would be subject to the 
revisional powers of this ,Oourt under 
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8. 439 of the Code of Oriminal Procedure. 
This Oourt has also, in my opinion, been 
given powers under:s. 561-A of the Code 
of Oriminal Procedure in addition to what 
it possesses under its Charter and Letters 
Patent to interfere in order to secure the 
ends ofjustice. This Court would also have 
power on proper proceedings being taken 
to interfere under s. 4910f the (ode of 
Oriminal Procedure, by which, whenever 
the Court thinks fit, it can direct that a 
person illegally or improperly detained in 
public or private custody withia the limits 
of ite jurisdiction be set'at liberty. In 
Emperor v, Huseinally Niazally (2) Russell, 
J., expressed the opinion thats. 15 of the 
Indian Extradition Aot ousts the juris- 
dietion ofthe High Court to enquireinto 
the propriety of the extradition warrant, 
bat leaves open the question of the High 
Court's power to interfere with a Magis- 
trate's action, if it was proved that such 
action was consequent upon a warrant 
issued by a Political Agent which was 
plainly illegal. Ia Gulli Sahu v. Emperor 
(3) it was held that 8. 15 of the Indian 
Extradition Act ousts the jurisdiction of 


the High Oourt to inquire into the pro-. 


priety of a warrant issued under Ohap. III, 
but where the orderof the Magistrate is 
sought to be justified under an authority 
supposed to be derived from the law, when 
it isin fact without jurisdiction, such 
order is revisable by the Court at the in- 
stance ofthe party whose liberty is affect- 
ed by it. In Jaipal Bhagat v. Emperor 
(4) it was held that although s. 15 empowers 
ihe Government of India and the Local Go- 
vernment to stay proceedings taken under 
Ohap. III ofthe Act and to direct any 
warrant to be cancelled and the accused 
person to be arrested discharged, this does 
not oustthe jurisdiction of the High Court 
to interfere in a case where action tnder 
the Act hasnot been taken under a valid 
warrant, The extradition warrant in exe- 
cution of which the accused in that case 
was arrested mentioned that the accused 
had absconded from Jail and had fied 
from Nepal to British territory. The 
Oourt held thats. 7 applied only to an 
“ extradition offence" and the absconding 
from Jail was not one of the offences men- 
tioned in the schedule to the Act enumerat- 
ing such offences; that s. 7 would have 


a 7 Bom. L. R 463; 2 Or. L. J. 439. 
(3) 21 Ind, Oas. 093; 41 O. 400; 14 Or. L. J. 673; 18 
O. W. N. 809. 
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no application and the warrant issued by 
the Political Agent was, therefore, without 
jurisdiction, The  Oourt held that the 
warrant was wholly illegalas it was without 
jurisdiotion. 

In my judgment, this Court clearly has 


jurisdiction to revise the order of the Magia- 
trate. 


The applicant's contention is that she 
is a Huropean British subject. Section 7 
of the Indian Extradition Act excludes 
from its operation persons who are Euro- 
pean British subjects. If, therefore, the 
allegation of the applicant that she is a 
European British subject is established, 
the Resident at Baroda would have no 
jurisdiction to issue a warrant against her 
under s. 7 ofthe Indian Extradition Aot. 
If the warrant is issued without jurisdic- 
tion it is illegal and a nullity. The 
Magistrate cannot validly give effect to a 
warrant which is issued without jurisdic- 
tion. 

The inquiry before the Magistrate seems 
to have proceeded on the basis that tha 
facts disclosed showed that the applicant, 
although a European British subject by 
birth, had ceased to be such owing to her 
marriage toa Baroda subject. It is owing 
to this finding that the Magistrate has 
given effect to the warrant. If the finding 
is based upon an error of law, this Court 
can revise it. 


By 8.2 (a) of the Indian Extradition Act 
“ European British subject" is said to 
mean a European British subject as defin- 
ed by the Code of Oriminal Procedure for 
the time being in force. European British 
subject is defined by 8, 4, cl. (i), of the 
Oode of Oriminal Procedure, as meaning : 
(1) 'any subject of His Majesty of Euro- 
pean descent in the male line born, natu- 
ralised or domiciled in the British Islands 
or any Oolony..................... “ It is not 
disputed that the applicant was born in 
Oape Town of European parents. Cape 
Town isin South Africa which is a British 
Oolony. The question, therefore, to be de- 
termined is whether by her marriage to a 
subject of the Baroda State she has ceased 
to bea European British subject within 
the meaning of the Indian Extradition Act, 
The Indian Extradition Act and the Code 
of Oriminal Procedure both being penal 
enactments their terms must be strictly 
construed in favour of accused persons 
wherever such construction can be reason- 
ably justified. 

The definition of * European British suh- 
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.jeot" given in the Code of Criminal Pro- 

cedure is silent on the subject of a female 
, European British subject ceasing to be 
Buch on her marriage |to an alien. No 
doubt by a presumption of the law relating 
to civil matters, e. g., of succession, a 
-woman by her marriage is presumed to 
adopt the domicile of her husband; but 
nationality and domicile do not always go 
‘together. Nationality attaches to a person, 
generally speaking, by birth. Generally 
speaking he owes allegiance to the Sove- 
reign in whose territory he is born if he 
is born of parents who owed similar al- 
legianee to that Sovereign. He may sub- 
sequently by his own act become a natu- 
ralised subject of another Sovereign. It 
would not necessarily follow from such act 
that he ceases to owe allegiance to the 
Sovereign whose subject he originally was, 
although by his act of naturalisation he 
undertakes allegiance to another Sovereign 
and his duty to the one might under cer- 
tain conceivable circumstances conflict with 
his duty to the other. Domicile is a matter 
of a person’s own choice and intention. 
He can have but one domicile at a time, 
although he may change it as often as he 
pleases. In the caseof a married woman 
although she acquires the domicile of her 
husband, on her divorce or widowhood she 
my adopt any other domicile or revert to 
the domicile of her birth. The change of 
domicile in itself would not necessarily 
amount to a change of nationality. 


In the present case itis urged by the 
Government Pleader that the applicant 
owes allegiance to His Highness the Gaik- 
war of Baroda and not to His Majesty the 
King. The position of Native States in 
India is somewhat peculiar. The more 
important ones among them—Baroda be- 
longs to that class—enjoy a certain amount 
of autonomy in internal matters. They 
are underthe protection of the British 
Empire and the Ruler of the State owes 
allegiance to the British Sovereign. No 
doubt by adopting the domicile of a Native 
State theapplicant would from the very 
fact of her residence within the territorial 
jurisdiction of the Native Prince owe a 
certain allegiance to him, but thatallegi- 
ance cannot, in my judgment, inthe ab- 
sence of any statutory provision in British 
India to the contrary, be said to oust the 
allegiance which she owes to the Sovereign 
whose subject she is by birth. 


Under the English Common Law up to 
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1844, marriage did not affect a woman's 
nationality. In the Countess deConway's case 
(5). Baron Parke said (page 368*) : '* ......... ; 
IM A French woman becomes in no 
way 8 British subject by marrying an 
Englishman ; she continues an alien, and 
is not entitled to dower.” He referred to 
Ooke on Littleton, page 326. Since 1844 
several Statutes have been enacted in Eng- 
land by which a woman is deemed to have 
the same nationality as her husband. By 
the British Nationality and Status of 
Aliens Act, 1914, (ss. 10 and 11) a British 
subject who becomes the wife of an alien 
is deemed to be an alien. Section 10 of 
the Naturalization Act, 1870, expressed it 
in the simpler form that a married woman 
shall be deemed to be a subject of the 
State of which her husband is for the time 
being a subject. According to Dicey (Con- 
flict of Laws, page 187, 4th Edition) the 
explanation of the change in terminology 
is probably a desire to avoid ascribing to 
a woman a nationality which may not be 
her nationality under the law of the State 
of which her husband is a subject as some 
States donot admit the principle that a 
wife's nationality is always that of her hus- 
band, e.g. France. See In re, Goods of 
Brown-Sequard (6). 

The English Statutes on the subject have 
not besn made applicable to British India. 
On grounds of equity and good consci- 
ence, we are still governed by the 
old English Common Law as it stood 
in 1776. There is no evidence to 
show what the Law of Baroda on the subject 
is. No doubt for purposes of English Law 
natives of Native States in India which do 
not form part of British India are not 
British subjects. The status of a woman 
married to a subject of a Native State would 
be governed by the same considerations 
which’ apply to independent Sovereign 
States. The subjectofa Native State owes 
allegiance directly to his own Prince and 
indirectly tothe King Emperor. In law, 
he would be regarded as an alien although 
for practical purposes he enjoys most of 
the amenities extended to British subjects 
more especially outside his own State, 
The Sovereign or semi Sovereign powers of 
& Native State are confined strictly to its 
own territory. In the absence ofa special 
enactment or usage to the contrary, it 
would not be reasonable to hold that a 


O (1834) 2 Knapp. 364; 12 E. R. 522. 
6) (1894) 70 L. T. 811; 6 R. 565. 
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European British subject by her marriage 
to a subject of a Native State becomes the 
subject of that State. Such a proposition 
may lead toan anomalous position in the 
case of Native State whereas under the 
French Law marriage of an alien to a hus- 
band who is a subject of a Native State does 
not confer the husband's nationality upon 
the wife. Insucha case the wife would 
find that she has lost the nationality of her 
birth without acquiring a new oneor in 
other words thatshe is the subject of no 
State and owes allegiance to no Sovereign. 
The Oourt would be reluctant to declare 
that such a result has ensued, unless there 
is clear authority to the contrary that the 
Laws of British India contemplate it. If 
the Baroda authorities were relying upon 
& change ofnationality in this case it was 
incumbent on them to prove that at any 
rate according to Baroda Law or usage the 
fact of the marriage would confer upon the 
wife the nationality of her husband. 


If the authorities were to the effect that . 


by marriagethe applicant has lost her 
nationality of birth and has acquired the 
nationality of her alien husband it would 
still remain to consider whether the change 
of nationality under any rule of internation- 
al law, public or private, having the force 
oflawin British India, amounts to a 
change of nationality within the meaning 
of the Criminal Law of this country. The 
language of the definition of "European 
British subject" in the Oode of Oriminal 
Procedure does not, in my opinion, provide 
for such an exception to the general defini- 
tion and we would not be justified in read- 
inginto the terms of the definition any 
such provision imported from another 
branch of the law. 

Itisclear from the definition . of a 
“European British subject" in the Oriminal 
Procedure Code that certain rights and pri- 
vileges which belong to the class are con- 
ferred upenit qua such class irrespective 
of considerations of change of status owing 
to marriage. It will not be contended that 
a native British Indian woman if she mar- 
ries a European British subject would come 
under the definition of "European British 
subject” although she may thereby be said 
to acquire his domicile, nur will it be con- 
tended that a European British subject who 
marries a native British Indian husband 
thereby ceases to bea “European British 
subject’ as defined in the Oode, It must 
be assumed thit by excluding European 
British subjects from the» operation of 8. 7 
of the Indian Extradition Act the Legisla- 
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ture had a similar intention. The onusin 
such a case would be on the Baroda 
Authorities to show that by the fact of her 
marriage to a Baroda subject the applicant 
has ceased to be a European British subject 
within the meaning of the Indian Extradi- 
tion Aet. 

Mr. Shingne has farther urged that to come 
under the definition of "European British 
subject” it isnecessary not only that the appli- 
cantshould bea European Britishsubject by 
birth but that sheshould also be domiciled at 
the time in the British island or any 
colony. In judgment the definition can- 
not be so restricted. If it were so 
restricted it would exclude from its ope- 
ration all European British subjects who 
are domiciled in British India unless 
British India can be said to come within 
the definition of a colony. Such could not 
have been the intention ofthe Legislature. 
The use ofa '," after "born" in s. 4 (i) 
indieates,in my opinion, that the wer 
“naturalised or domiciled” which follow it 
are disjunctive of and not conjunctive with 
what precedes. The applicant, in my judg- 
ment, can claim the privilege of being a 
European British subject apart from any 
foreign domicile she may have acquired by 
her marriage. In thisview of the case the 
extradition warrant issued by the Resident 
at Baroda would be without jurisdiction 
and illegal. 

The applicant's case has been that her 
marriage with Akuji Isabji was from its 
inception a nullity as at the time of that 
marriage he hadawife Khatijabai living. 
The marriage was performed at Johan- 
nesberg in 1914 according to the South 
African Law, That law being the law ofa 
Christian country, must be presumed to 
have made a polygamous marriage illegal. 
The prosecution have not denied the ap- 
plieant's allegation that the marriage in 
South Africa was performed under such 
conditions. Ifthe marriage was a nullity 
the applicant acquired no domicile in the 
Baroda State, apart from her intention to 
adopt such domicile, Ifsuch intention is 
to be presumed from her residence in the 
Baroda State from 1921 to 1925, she must 
be deemed by her departure from that 
State in 1925 and her settling down. in 
British India since to have abandoned her 
former domicile and to have. adopted the 
domicile of British India. 

The order of the Magistrate is set aside, 
the warrant discharged, the bail bonds 
cancelled, and theapplicant get at liber- 
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Baker, J.—The petitioner, Mebal 
* Ferris alias Bai Aisha, applies for revision 

of the order passed on July ll, 1928, by 
ihe Ohief Presidency Magistrate, Bombay. 
directing her to furnish bail or surrender 
herself, a warrant unders.7 of the Indian 
Extradition Act having been issued against 
her by the Resident of Baroda in respect 
ofa charge of theft brought against her by 
her husband. The theft was alleged to 
have been committed within the jurisdic- 
tion of the Baroda State. 

Several points of law arise in the case. 
The facts are that the applicant, Mabel 
Ferris, was a European British subject 
born in South Africa, a British colony, of 
European parents. In 1914 she went 
through a form of marriage before a 
Registrar at  Johannesburgh with a 
Muhammadan, a nativeof Baroda State, and 
afterwards lived with himas his wife, She 
alleges that she was at that time a minor, 
and that the marriage was without the con- 
sent or knowledgeof her parents. 
partofthecase has not been pressed, and 
no birth certificate has been produced. 
Subsequently the petitioner came to India 
with her husband, who may be so called 
for the purposes of this judgment, and lived 
for some time ina village in the Baroda 
Btate. Petitioner states that her husband 
represented himself to be a bachelor and 
that on arrival she found he had another 
wifeliving. Disputes broke out between 
her and her husband which resulted in her 
being turned out of the house, and she 
went to reside in British territory. Sub- 
sequently a charge of theft was made 
against her by her husband, but proceed- 
ings were dropped as the Government of 
Baroda considered there was not sufficient 
evidence. The proceedings were, however, 
revived, and ultimately a warrant under 
8. Tof the Indian Extradition Act was 
issued against her by the Resident of 
Baroda, who is the Political Agent under 
the section, for her arrest and extradition, 
directed to the Ohief Presidency Magist- 
rate. The petitioner was arrested by the 
Bombay Police, but on her representation 
to the Ohief Presidency Magistrate that she 
was a European British subject to whom 
B. 7 did not apply, a reference was made to 
Government, who under s. 15 have the 
power to refuse extradition. The matter 
was referred to the Remembrancer of Legal 
Affairs for opinion. He wasof opinion that 
as the petitioner was married to a subject of 
Baroda State, she was not a European 
British subject, and the Government refus- 
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ed to interfere. The  Ohief Presidency 


Magistrate directed her to furnish bail orto -- 


surrender herself to the Baroda Authorities. 
It is against thisorder that the petitioner 
applies in revision. 


The important question in this case is 
whether the applicant by her marriage 
with a subject of the BarodaState has lost 
her right to bedealt with as a European 
British subject under the Oriminal Pro- 
cedure Code. At present I am assuming 
the marriageto be valid. The question of 
jurisdiction will, in my opinion, to a great 
extent, depend on whether the applicant 
has lost her right to be dealt with as a 
European British subject. In this case we 
are dealing with a construction of a specific 
definition, and any remarks in my judg- 
ment must be taken as having reference to 
the particular question before us. This ap- 
pears to be the first time in which this 
particular point has come before the 
Courts, and thematter is, therefore, one of 
importance. Section 7 of the Indian Extra- 
dition Act (XV of 1903) states where an 
extradition offence has been committed or 
is supposed to have been committed by a 
person, not being a European British sub- 
ject,in the territories of any State not 
being a Foreign State, and such person 
escapes into orisin British India, and the 
Political Agent in or for such State issues a 
warrant addressed to the District Magist- 
rate of any district in which such person is 
believed to be, orif such person is believed 
to be inany Presidency town, to the Ohief 
Presidency Magistrate of such town, for his 
arrest and delivery at a place and to a per- 
son or authority indicated in the warrant, 
such Magistrate shallact in pursuance of 
such, warrant and may give directions 
accordingly. It wil be seen that a 
European British subject is expressly ex- 
eluded from the provisions of this section. 
By s. 2 ofthe Act a European British sub- 
ject is defined to mean a European British 
subject asdefined by the Oodeof Crimi- 
nal Procedure for the timebeing in force. 
"European British subject" is defined 


under s. 4 (1) (i) of the Criminal Procedure 
Oode as follows:— 


“(î) any subject of His Majesty of 
Huropean descent in the male line born, 
naturalised or domiciled in the British 
Islands or any Colony, or 

(11) any subject of His Majesty who is the 
child or grandchild of any such person by 
legitimate descent.” 


It is not disputed that the applicant was 
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born in Oape Town, a British Colony of 
European parents, and, therefore, until her 
marriage she fulfilled the definition under 
the Code of Criminal Procedure. But it is- 
contended that by her marriage to a sub- 
ject ofthe Baroda State she ceased to bea 
subject of His Majesty. The Oriminal 
Procedure Code does not provide for mar- 
riage with a subject of another State being 
a manner in which a Huropean British 


subject loses a right to be dealt with ae 


such. On reference to Sohoni's Code of 
Oriminal Procedure, 12th Edition, page 21 
it will appear that a male Huropean British 
subject forfeits his privilege to be dealt 
with as such by being declared to be a 
European vagrant under the European 
Vagrancy Act (IX of 1874) and in no other 
manner. 

Natives of the Native States of India, 
which do not form part of British India, 
are not British subjects for the purposes of 
English Law. (Dieey's Oonflict of Laws, 
4th Edition, page 159). Oonsequently 1 
assume that the husband of the applicant 
is not a subject of His Majesty. The opi- 
nion of the Remembrancer of Legal Affairs 
ison the record, and the decision of Govern- 
ment under s. 15 of the Extradition Act 
not to interfere, is based on it. No reasons 
were given for the opinion except that the 
applicant is the wife ofa Baroda State sub- 
ject. The learned Government Pleader has 

ased his arguments mainly on the point of 
domicile. Nodoubt under the general law 
not only of England, but of all nations a 
wife takes the domicile of her husband and 
if he’ changes his domicile, her domicile 
changes also. Section 15 and the following 
section of the Indian Succession Act 
XXXIX of 1925 deal with this subject and, 
therefore, in a civil matter such as succes- 
sion the applicant will no doubt have the 
same domicile as her husband, and be 
governed by the law appertaining to persons 
of that domicile, in this case, Baroda, But 
in thiscase we are dealing with a specific 
definition in a Penal Statute, which must be 
strictly construed. Apparently under the 
definition the status of a European British 
subject cau, incertain cases be acquired by 
domicile in the British Islands or any Oolony 
but the question is whether it can be lost 
by achange of domicile. In my opinion 
the definition in the Criminal Procedure 
Oode does not contemplate the loss of the 
status of a European British subject by 
change of domicile, whether by marriage or 
otherwise. The learned Pleader for the 
applicant has put the ease ofa male Euro: 
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pean British subject marrying an Indian 
wife, and contended that though the wife < 
would acquire the domicile of her husband, 
it would be ridiculous to suppose that she 
would fall within the definition of a Euro- 
pean British subject, and obviously this is 
80, besause the wife would not be of Euro- 
pean descent, Andeven a clearer case is 
that of a European British subject born in 
England and coming out to India who by 
choice acquires an Indian domicile as he 
is perfectly competent todo. By reason of 
his change of domicile he undoubtedly 
would not lose his right as a European 
British subject under the Criminal Pro- 
cedure Oode. The definition does. not con- 
template a change of domicile as involving 
a losa of status. The section does not say 
Bo, and we cannot read in the section what 
is not there. We must be guided by the 
definitionas framed. Theapplicant being 
asubject of His Majesty of European 
descent in the male line born in 
British Colony fulfils the condition, 
of the definition and there does not 
appear to be any provision in the Oriminal 
Procedure Code by which her marriage can 
deprive her of her status. It is argued 
that the question of nationality is distinct 
from that of domicile. The learned Pleader 
for the applicant has quoted a number of 
authorities to that effect, but so far as 
England is concerned the matter is covered 
by an express provision, for under the 
British Nationality and Status of Alieng 
Act, 1914, ss. 10, 1L a British subject who 
becomes the wife of an alien shall be deem- : 
ed to be an alien and shall not by reason 
only of the death of her husband or the 
dissolution of her marriage cease to be an 
alien. 

Formerly marriage was not recognised 
agin itself working any change in the 
national character of a woman, and hence 
till 1844 (7 & 8 Vict. c, 66) an alien woman 
e g, & French woman, who married a 
British subject, did not cease to be an 
alien andon the other hand a British sub- 
ject who married an alien husband e. g.; 
a Frenchman did not till 1870 in the 
eye of English Law, become an alien, 
The Naturalization Act, 1870 s. 10, enacted 
that a married woman shall be deemed to 
bs a subject of the State of which her 
husband is for the time being a subject. 

We are not, however, dealing with the 
status of the applicant under the British 
Nationality and Status of Aliens Act, 1914, 
but under the Criminal Procedure Code, 
If it had been the intention of the Legia- 
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ject should lose her status for the purpose 

*of the Act by marriage with a non-British 
subject it would have said so. The Crimi- 
nal Procedure Oode was revised in 1908 
and again in 1923, when numerous changes 
- were made and the definition of European 
British subject amended, but no amend- 
ment was made as regards the status of 
married women, and in the absence of 
authority to the contrary I feel justified in 
assuming that it was not the intention of 
the Indian Legislature that a woman who 
was a Huropean British subject by birth 
should lose that status for the purpose of 
the Oode by reason of her marriage. I am 
considering the question solely from the 
point of view of the Oriminal Procedure 
Code, which is the only question in this 
case, 

Assuming the eres to be valid,I am 
of opinion that the applicant has not lost 
her status as a European British subject. 

If the marriage is not valid, of course, no 
question of the applicant losing her status 
could arise. 

It is the applicant's contention that her 
marriage is invalid as her alleged husband 
hada wife living. Polygamous marriages 
are nol recognized by the English Law and 
would presumably be invalid in South 
Africa, but in the absence of evidence as to 
the former marriage, though it has not been 
denied by the Orown, I do not think it 
necessary, in view of my opinion ex- 
pressed above, to enter into this part of 
the case. 

In view of my finding that the applicant 
is still a European British subject no war- 
rant under s. 7 of the Indian Extradi- 
tion Act could validly be issued against her. 

It was held by this Court in Emperor v, 
Huseinally Niazally (2) that s. 15 of the 
Indian Extradition Act ousts the jurisdic- 
tion of this Court to inquire into the pro- 
priety of the warrant, but leaves open the 
question of the Court's power to interfere 
with the Magistrate's action if it wag prov- 
ed that such action was consequent upon & 
warrant issued by a Political Agent which 
was plainly illegal. In the case of Gulli 
Sahu v. Emperor (3) the accused was arrest- 
ed under s, 10 on certain information recei- 
ved from the Nepal Authorities and the 
Bub-Divisional Magistrate directed his sur- 
render. Itwas held that on the facts the 

rocedure followed by the Sub-Divisional 

gistrate was not according to law and the 
Court said (page 404*:) 
*Page of 41 O.—[Ed.] 
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"Tt is true thats. 15 of the Act ousts the 
jurisdiction of this Court to enquire into the 
propriety of a warrant issued under Ohap. 
III, but where the order of the Magistrate 
is sought to be justified under an authority 
supposed to be derived from the law, but 
isin fact without jurisdiction, not being 
sanctioned by it, we cannot but assume 
that the Magistrate has acted in his oo 
ral jurisdiction, and as such his order is 
revisable by this Court and liable to be set 
asideat the instance of the party whose 
liberty is affected by it”. 

In Gulli Sahuv. Emperor (1) the petitioner 
was the same as in the case cited above. 
He had previously been released as the 
result of the decision in the above case. 
After his release a warrant was issued by 
the Resident in Nepal under 8.7 of the Act 
and the case was again brought before the 
High Court in reyision. It was held that 
the District Magistrate was merely perfor- 
ming an executiye act, and the Court had 
no power to interfere in revision. But the 
Court went on tosay that the absence of 
revisional powers did not affect its powers 
unders, 491 of the Code of Oriminal Pro- 
cedure, which were powers not created by 
the Indian Extradition Act. The rule was, 
however, discharged. On the other hand, 
in Jaipal Bhagat v. Emperor (4) the accus- 
ed was arrested under a warrant issued by 
the Resident in Nepal for absconding from 
Jail. It was held that the absconding 
from Jail was not an extradition offence and 
the arrest was, therefore, illegal. As regards 
8. 15 the Court said (page 62*):— 

“No doubts. 15 of the Act empowers the 
Government of India and the Local Govern- 
ment to stay any proceedings taken under 
Chap. III of the Act and to direct any 
warrant to be cancelled and the person 
arrested to be discharged. But that does 
not necessarily oust the jurisdiction of this 
Court to interfere in a case where the action 
under the Act has not been taken under a 
valid warrant.” 

The view of the Patna High Court is the 
same as that taken by this Court in Emperor 
v. Huseinally Niazally (2). Inthe circum- 
stances of the present case where the ap- 

licant has been held to be a European 

ritish subject and as such excluded by 
the Act itself from the terms of s. 7, the 
case is, in my opinion, within the ruling in 
Emperor v. Huseinally Niazally (2) and 
Jaipal Bhagat v. Emperor (4) and I agree 
with my learned brother in holding that 
this Court has jurisdiction. The terms of 

*PageoflPat-—[Ed.] * ! 
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B. 438 of the Code of Oriminal Procedure are 
very wide. 

The High Court has also extensive powers 
under 8. 561- A of the Code. 

The present proceedings are not under s. 
491 of the Oriminal Procedure Code, but 
the powers of the High Oourt under that 
section are not restricted by the terms of 
the Indian Extradition Act, and even if 
this Oourt had no jurisdiction in revision 
it would be open to us to consider the 
validity of the warrant on a proper applica- 
tion under s. 491 being made. 

The question of the powers of the Court 
to interfere under the Letters Patent 
and the Oharter Act has not been argued, 

In any case I have no doubt that Govern- 
ment would in view of the finding of this 
Oourt as to applicant's status re-consider 
their decision not to interfere under s. 15 of 
the Act but in view of my finding that this 
Court has jurisdiction that question does 
not arise. i 

I concur in the order proposed that the 
applicant should be set at liberty and her 
bail bond cancelled. 

A. Rule made absolute, 


——— 


BOMBAY HIGH COURT. 
ORIMINAL APPLICATION FOR REVISION 
No. 123 or 1928. 

Oetober 12, 1928. 

Present: —Mr. Justice Mirza and 
Mr. Justice Baker, 
EMPEROR 
versus 
NURMAHOMED RAJMAHOMED 


-—-ACOUBED. 

Criminal Procedure Code (Act V of 1898), se. 156, 
202, 208, £04—Complaint referred by Magistrafe to 
Police—Duty of Police to make report—Sending 
charge-sheet without report, legality of. 

When a Magistrate has referred a complaint for 
investigation under s. 202, Oriminal Procedure 
Code, the Police are not entitled after invest- 
igation to arrest the accused and send him up 
for trial under a charge sheet as if they had taken 
cognizance of the case under their ordinary powers 
of investigation. The only action they could take 
is to make areport tothe Magistrate, after a con- 
sideration of which it is opento the Magistrate to 
proceed either under s. 203, Oriminal Procedure 
Oode by dismissing the complaint, or by s. 204, 
Oriminal Procedure Code by issuing process, (p. 330, 
col. 1. 

Isaf Nasya v. Hmperor (1) and In re Arula Kotiah 
(2), followed. 

Emperor v. Vishwanath Krishna Satha (8), ex- 
plained. s 
- Revision against an order ofthe Pre- 
sidency Magistrate, Third Oourt, Bombay. 
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Mr. P. B. Shingne, Government Pleader’ 
for the Orown. 

Messrs. B, J. Desai, V. F. Vicaji and S. 
B. Kapadia, (with him Mr. G. S, Rao) for 
Mr. K. N. Koyajee, for the Accused. 

Messrs, Craigie, Bluntand Caroe, for the 


Complainant. . 
JUDGMENT. 

Mirza, J.—A complaint was made to 
the Ohief Presidency Magistrate that the 
three accused had committed offences 
under ss. 411 and 114, Indian Penal Code. 
The Magistrate took cognizance of the 
Offence against accused Nos. 1 and 2 under 
8. 200 of the Oode of Oriminal Procedure, 
and after examining the complainant 
directed an inquiry and investigation to 
be made in the matter by the Bombay 
Police under s. 202. The Police Officer 
concerned made no report, but sent up a 
charge sheet charging the two accused, 
under s8. 411 and 114, Indian Penal Code, 
The learned Magistrate in the meanwhile was 
proceeding with the case against accused 
No. 3 and the case of. accused Nos. 1 and 2 
stood adjourned from time to time, As 
the trial of accused No. 3 resulted in 
his conviction and sentence, the case 
against the accused Nos. 1 and 2 was, on 
their application, transferred by the Ohief 
Presidency Magistrate to the Oourt ef 
the Presidency Magistrate, Third Court, 
Endorsements were made by the Magistrate 
on the charge sheet from time to time 


‘indicating the various adjournments and 


the final order made by him transferring 
the case to the Third Oourt. In the 
third Oourt an objection was taken on . 
behalf of the accused that the charge 
sheet was illegal, and the case could not 
proceed. The Magistrate upheld the 
objection and discharged the accused. An 
application was made to the Magistrate 
on behalf of the prosecution that he 
should himself issue process in the matter, 
but the Magistrate held that as’ the case 
transferred to him was a case under the 
charge sheet, he was not competent to 
deal with the matter as asked for. The 
prosecution thereupon applied to the 
Ohief Presidency Magistrate to re-transfer 
to himself the case under the charge 
sheet and to issue process. The Chief 
Presidency Magistrate rejected the applica- 
tion, The Government of Bombay have 
now applied for revision of the order 
passed by the Presidency Magistrate, 
Third Court, discharging the accused. 

It is clear from the record that what 
was transferred by the Ohief Presidency 
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Magistrate to the Third Court was not 
tbe case including the complaint, but 
the case as made out by the charge 
sheet. The complaint remained on the 
file of the Ohief Presidency Magistrate, 
and was put in as an exhibit in the 
proceedings before the Third Oourt, Under 
the ruling in Isaf Nasya v. Emperor (1) 
it was not competent to the Police, when 
they were directed to investigate the 
offence, to have charged the accused with 
the offence on a charge Sheet, The proceed- 
ing was clearly illegal, and the Third 
Presidency Magistrate, in my opinion, was 
right in discharging the accused. The 
complaint was not before him, and he 
could, therefore, not make any order on 
the complaint. The application made by 
the prosecution to the Ohief Presidency 
Magistrate was misconceived, The prosecu- 
tion did not apply to him to proceed with 
the complaint, but asked him to re- 
transfer to himself the case as made out 
by the charge sheet. The result is that 
the complaint is stil on the Chief 
Presidency Magistrate's file, and has not 
yet been disposed of. It would be open 
to the prosecution toapply tothe Ohief 
Presidency Magistrate to dispose of the 
complaint according to law. The present 
application in revision is dismissed, and the 
Rule discharged. 

Baker, J.—lagree. The point of law 
in the present case is this, whether, 
when a Magistrate has referred a complaint 
for investigation under s. 202, the Police 
are entitled after investigation to arrest 
the accused and send him up for trial 
under a charge sheet as if they had 
taken cognizance of the case under their 
ordinary powers of investigation. The 


difficulty which has arisenin the present, 


case is, in my opinion, due to the 
complainant in his complaint having asked 
for a Police investigation which gaverise 
to the supposition that this investigation 
was under s. 156 (3) of the Oriminal 
Procedure Code. It has been held by 
the Madras High Oourt in In re Arula 
Kotiah (2) tha: it is the duty of a 
Magistrate, on presentation of a. complaint 
of any offence, to immediately proceed in 
the manner laid down in Ohap. XVI 
(a. 200 et seq), and that if the third 
clause of s. 156 had been intended to pro- 
vide an alternative procedure to that laid 


(1) 102 Ind. Cas. 545; 54 O. 303; 28 Or. L. J. 577; 8 
A.L Or. R. 238; A. I. R. 1928 Cal. 24. 

(2) 11 Ind. Oas. 999; 12 Or, L. J. 403; 10 M. L. T. 
120; (1911) 8 M. W. N, 14. 
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down in s. 260 et seq., it would have found 
a plaee in Ohap. XVI and not in Chap. 
XIV which deals with the procedure and 
powers of the Police in cases in which in- 
formation of an offence is given to a Police 
Officer. There is a ruling of this Oourt in 
Emperor v. Vishwanath Krishna Sathe (3) 
which at firstsight might seem to lay down 
a contrary rule. On reference to that 
decision, however, I find that in that case 
there was no complaint. In making the 
reference the Sessions Judge said: “Here 
the learned Magistrate had no complaint 
before him nor did he examine the com- 
plainant—both of which are conditions 
precedent to the delegation of the enquiry.” 
That case, therefore, is on different facts to 
the presentcase, and is not of any assistance 
in the decision of the point which is now 
before us, It is quite clear on the ruling of 
the Oalcutta High Court in Isaf Nasya v. 
Emperor (1) that the Magistrate to whom a 
complaint ia made can only proceed undersa. 
202, 203,and 204,and in the present case from 
the Magistrate's own order, it would be seen 
that he sent the case for investigation to the 
Police after examining the complainant on 
oath. That must be taken to ba an order 
under 8.202. In that case the Police had 
no power to arrest the accused or send him 
up.for trial on a eharge sheet. The only 
action they could take was to make a report 
to the Magistrate after consideration of 
which it was open to him te proceed either 
under s. 203 by dismissing the complaint or 
s. 204 by issuing process. The view taken 
by the learned Presidency Magistrate is, 
therefore, in my opinion, correct, and must 
be upheld. Thesole remaining pointis as 
to the result of the proceedings. It is quite 
clear that the result is that the original 
complaint made by Cunningham is still 
undisposed of because noorder has been 
passed by the Magistrate on the result of 
the investigation made by the Police. The 
question whether such an order should be 
made by the Chief Presidency Magistrate to 
whom the complaint was originally made 
or by the Presidency Magistrate to whom 
the proceedings under the charge sheet were 
transferred is of minor importance, J agree 
that what appears to be transferred to the 
Third Presidency Magistrate were the pro- 
ceedings initiated upon the Police charge 
sheet. In any case,as the complaint is still 
undisposed of, it will be necessary for the 
proceedings to be taken up at the point 
where the irregularity commenced, that is 


(3) 8 Bom, L. B. 589; 4 Or, L. J. 183, 
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io say, it will be necessary that the Police 
report should be made in reply to the 
reference under s, 202 and the Chief 
Presideney Magistrate should then proceed 
to dispose of it in accordance with law, that 
is to say, under s. 203 or s. 204 as the case 
may be. The Rule will be discharged. 
A. Rule discharged. 


— 


BOMBAY HIGH COURT, 
ORIMINAL ÁPPRAL No, 307 or 1928. 
October 3, 1928, 
Present:—Mr. Justice Mirza and Mr. 
Justice Baker. 
EMPEROR— 


versus 
DINSHAW OURSETJI DRIVER AND 
.  OTHER—AOOUBBD. 

Evidence Act (I of 1872), s. 25—Bombay Abkari 
Act (II of 1923), ss. 2, 87—Opium Act (I of 1878), 
s. 15—Hacise peon, powers of—Confession to excise 

, admissibility of. 

The prohibition of s. 25 of the Evidence Act 
extends to incriminating statements made by persons 
accused of an offence under the Abkari or Opium 
Act to excise peons who are engaged as the time 
in the investigation of the offence under the orders 
of an Abkari Inspector. [Pe 332, col. 2.] 

Nanoo Sheikh Ahmad v. Emperor (1), applied. 

Oriminal appeal by the Government of 
Bombay against an order of acquittal passed 
by the Acting Ohief Presidency Magistrate, 
Bombay. 

Mr. P. B. Shingne, Government Pleader, 
forthe Grown. 

Messrs. G. M. Joshi and A. A. Adarkar, 
for the Accused, 

JUDGMENT.— It is conceded on 
behalf of the Government of Bombay that 
apart from certain incriminating state- 
ments made by the accused to an excise 
peon, which statements were excluded by 
the Magistrate from evidence, the evidence 
on the record would not be sufficient to 
convict accused No. 3 or accused No. 4, The 
only point, therefore, which we have to 
consider in this appeal and its companion 
revision application is whether these state- 
ments were rightly excluded by the Magis- 
trate. from being admitted in evidence. 

In the recent Full Bench decision of 
Nanoo Sheikh Ahmad v. Emperor (1) the 
authorities on the point were exhaustively 
gone into and considered. The Govern- 
ment Pleader distinguishes that case from 
the present on the ground that what the 
Full Bench had to decide related to state- 
ments made to Excise Officers on whom 


(1) 99 Ind. Oas. 330; 51B. 78; 28 Bom. L, R. 1196; 
A.L 1927 Bom, 4; 28 Or. L, J. 122 (F, B.). 
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powers of investigating the offence had 
been conferred. He contends that an excise 
peon is notan officer on whom any such 
powers are conferred, and, therefore, the 
ruling in the Full Bench case would not 
apply. Unders. 15 of the Opium Aot, the 
excise peon would have the power to detain, 
search‘ seize and arrest any person whom 
he had reason to believe to be guilty of 
any offence against the Opium Act or any 
other such law. It would also appear from 
B. 9 of Bombay Act II of 1923 that officers 
of the department of salt and excise not 
below the rank of an inspector, who in the 
right of their office are authorised bythe 
Local Government in that behalf, shall 
within the area for which they are appoint- 
ed, exercise, with regard to offence under 
the Bombay Act, powers similar to those 
exercised by an officer in charge of a Police 
Station under the Oode of Criminal Pro- 
cedure. By referring to 8. 157 of the Code 
of Oriminal Procedure it would appear that 
an officer-in-charge of a Police Station is 
empowered to depute his subordinate officers 
not being below such rank as the Local 
Government may by general or special 
order prescribe in that behalf to inves- 
tigate the facts and circumstances of the case, 
and if necessary to take measures for the 
discovery and arrest of the offeuder. There 
is no doubt that a Police Constable is one 
of such subordinate officers to whom an 
officer-in-charge of a Police Station may de- 
putesuch powers. The Government Pleader 
contends that in the absence of a special 
provision putting the excise peon on the 
game footing as a Police Constable, the 
excise peon cannot be described as a sub- 
ordinate officer to whorn the excise superior 
officer contemplated by s. 3 of Bombay 
Act II of 1923 could depute the power of 


investigation. It is not necessary, in 
my opinion, to decide this point 
in the present case. In my judg- 


ment, the excise peon having the power 
to detain, search, seize and arrest any 
person whom he believes to be guilty of any 
offence, has powers which are y similar 
to those exercised by a Police Officer, I 
would be prepared, therefore, to extend 
the principle of the Full Bench ruling in 
Nanoo Sheikh Ahmad v. Emperor (1) to the 
case of an excise peon, and hold that any 
confession made to him is inadmissible 
under the provisions of s. 25 of the Indian 
Evidence Act. That being the only point 
for disposal in the case, the appeal should 
be dismissed, and the Rule granted against 
accused No. 4 discharged. 
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Baker, J.—I agree, It has now been 
definitely laid down by this Court in the 
Full Beneh ease of Nanoo Sheikh Ahmad 
v. Emperor (1) that an Abkari Officer, who 
in?! the conduct of an investigation of an 
offence punishable under the Bombay 
Abkari Act, exercises the powers conferred 
by the Oode of Oriminal Procedure upon 
an officer-in-charge of a Police Station for 
the investigation of a cognizable offence, 
is a Police Officer within the meaning of 
B. 25 of the Indian Evidence Act, and any 
confession made to such an officer in the 
course of his investigation under the Ab- 
kari Act or the Oriminal Procedure Code 
is inadmissible in evidence. In the present 
case the alleged incriminating statements 
were made not to the Abkari Inspector, 
but to his peon. The powers of excise 
peons are defined in s.37 of the Bombay 
Abkari Act, and s. 15 of the Indian Opium 
Act (I of 1878). The powers are practi- 
cally the same except that in one case 
they refer to excisable articles, and in the 
other, specifically to opium, and those 
powers are to seize in any open place or 
in transit anything which is liable to con- 
fiseation under either of the Acts and to 
detain and search any person whom he 
has reason to believe to be guilty of any 
offence against this or any other such law, 
and ifsuch person has any such article in his 
possession, to arrest him. The powers, 
therefore, exercised by the excise peon are 
those of search, seizure, arrest and detention. 
In relation to the Abkari Inspector the 
position of the excise peon is very much 
that of a Police Oonstable towards an 
officer in charge of a Police Station. It 
would, I think, be very difficult to draw a 
distinction and to say that because an 
officer hasthe powers of an officer in 
charge of a Police Station, therefore, a 
confession made to him would be inad- 
missible under s, 25 of the Indian Evidence 
Act, while because an officer has only 
powers of seizure, search, arrest and de- 
tention, a confession made to him would 
not be so inadmissible. It may be that 
the powers of an ordinary Police Constable 
are wider than those of an excise peon, 
because the duties of a Police Constable 
extend to the prevention and detection of 
offences of all descriptions, whereas the 
powers of an excise peon are’ only exer- 
cisable in the case of offences falling under 
the Abkari Act. But when we are dealing 
with a prosecution under eithar of those 
Acts, it is obvious that the position of the 
excise peon towards the accused is practi- 
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cally the same as that of an ordinary Police 
Oonstable towards an accused charged with 
some offenca under the Oriminal Law, and 
I see no reason why a confession made to 
such an excise peon should be held to be 
admissible on the ground that he does not 
exercise all the powers conferred upon an 
officer in charge ata Police Station. For 
all practical purposes, in a case ef this 
character, the position is exactly that of a 
Police Constable in a ease falling under the 
ordinary law, and in view of the remarks 
made by this Court inthe Full Bench deci- 
sion in Nanoo Sheikh Ahmad v. Emperor (1) 
I see no reason why the prohibition of 
8. 25 of the Indian Evidence Act should 
not be extended to incriminating state- 
ments made by persons accused of an 
offence under the Abkari or Opium Act, 
to excise peons who are actually engaged 


-at the time in the investigation of the 


offence under the orders of the Abkari 
Inspsctor, and who have the power both 
to seize any prohibited articles found in 
the possession of the accused, and also 
to arrest the accused and keep him in 
detention. It has been argued that some 
distinction should be made between con- 
fessions and statements made by accused 
persons which are not in the nature of 
admissions, As the statements which 
were made by the accused in this case to 


“the Abkari peon were not allowed to be 


put in, it cannot be said exactly what 
they were, but the questions themselves 
are on the record, and from those ques- 
tions I have no hesitation in holding 
that if those questions had been truly 
answered, they would have amounted to 
incriminating admissions against the 
accused, to whom those questions were 
put. One of the questions is, where did yeu 
get the opium from? and the other is 
what was the rate fixed for the opium? 
Obviously any answer made to a ques- 
tion of that description must neces- 
sarily amount to an admission that 
the person to whom these questions 
were put was dealing in opium. In these 
circumstances I agree that the learned 
Magistrate was correct in disallowing these 
questions on the ground that they were 
prohibited by s. 25 of the Indian 
Evidence Act. It is not contended by 
the prosecution that in the absence of 
these confessional statements there is 
sufficient evidence on the record to warrant 
the conviction of accused Nos. 3 and 4. 
The result, therefore, must be that the 
appeal against the acquittal of accused 
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No. 3, Dinsha Cursetji Driver must be 
dismissed and so also the Rule issued in the 
case of accused No. 4, who is discharged, 
must be discharged also, 

A, Appeal dismissed. 


BOMBAY HIGH COURT. 
ORIMINAL APPLIOATION FOR REVISION 
No. 285 or 1928. 

October 9, 1928. 
Present:—Mr. Justice Mirza and Mr, 
Justice Baker. 
In re V. R. KOTHARI, 

Criminal Procedure Code (Act V of 1898), ss. 188 
(1) (a), 587-—Public nuisance—Constitution of Jury 
—Duty of  Magistrate—Accepting complainant's 
nominees without exercising independent discretion— 
Legality of trial. 4 

In nominating the foreman end one-half of the 
remaining members of the Jury as required by 
B. 188 of the Criminal Procedure Code, the Magis- 
trate must exercise his own independent discretion 
&nd not appoint the nominees of the party who first 
made the complaint. Acceptance of the nominees 
of the complainant without exercising independent 
discretion is an Hegalty which vitiates the trial, 
and not a mere irregularity. [p. 334, col. 2.] 

Upendra Nath Bhuttacharjee v. Khitish Chandra 
Bhuttacharjee (1) and Kylash Chunder Sen v. Ram 
Lal Mittra g followed. 

Farzand Ali v. Hakim Ali (3), distinguished. 

Criminal application against an order 
of the City Magistrate, First Olass, at Poona. 

Mr. S. G. Patwardhan, for the Applicant. 

Mr. P. B. Shingne, Government Pleader, 
for the Orown. 

Mr 


. A, G, Desai, for the Opponent. 


JUDGMENT. 

Mirza, J.—The applicant owns an oil 
mill situated at 8, Bhavani Peth, Poona, 
which prior to these proceedings he used 
to work continuously during night and 
day. The opponent, whose residence 
adjoins the mill, made a complaint to 
the Oity Magistrate, First Olass, Poona, 
under 8. 133 of the Oode of Criminal Pro- 
cedure. The City Magistrate made a con- 
ditional order requiring the applicant to 
desist from working the mill between the 
hours 7 P.M. and 7 am. and to appear 
before him on a date fixed to move to 
have the order set aside or modified. The 
applicant appeared before the Magistrate 
as required and applied under the pro- 
visions of s. 135 of the Criminal Procedure 
Code to appoint a Jury to try whether the 
€eonditional order made, was reasonable 


In re v. BEKOTHARE, 


; 338 
and proper. The Magistrate decided tg 
have a Jury of five persons for the pur- 
pose and called upon the applicant under 
the provisions of s, 138 to nominate two 
out of the five. The applieant nominated 
two Jurors and suggested a third name 
which was accepted by the Magistrate who 
nominated him as foreman. The Magistrate 
addressed a letter, dated September 30, 
1927, to the present opponent which was 
as follows:— 

“You have applied against Mr. V,R. 
Kothari (applicant) as regards an oil 
mill under s. 133 of the Oriminal Pro- 
cedure Code. It was written to you to 
inform the names of the Jurors you wanted 
to nominate; but you have not till to-day, 
arranged to do so. Now, do arrange to do 
80 by the 3rd October, 1927. Take note," 

The opponent replied: — 

“I have received the summons.” 

The names of the Jurors appointed are:— 

(1 Mr. Ardeshir Bomanji Sethna, re- 
siding at Convent Street, Camp Poona. 

(2) Khan Saheb Aspandiar Rustom Irani, 
residing at Gutta Street, Poona. 

The Jurors as aboveshould be appointed 
on my behalf. Dated October 1, 1927," 

On receipt of these two nominations the 
Magistrate treated them as completing the 
Jury. On October 3, 1927, the opponent 
wrote to the Oity Magistrate as follows:— 

“I received an intimation from you, 
through a Police Constable. Ihave given 
to him names of two Jurors on my behalf 
and I am also giving (those two names) 
to-day in this application. 

1. Mr. Ardeshir Bomanji Sethna, Pleader 
Convent Street, Camp Poona. 

. 2, Khan Saheb Aspaindar Rustom Irani 
of Gutta Street, Poona. 

Thus the names of the two Jurors have 
been given, which may be taken note of.” 

On October 14, 1927, the opponent made 
an application to the Magistrate as follows:— 

“In the above case, Mr. Ardeshir Bomanji 
Sethna was appointed one of the jurors on 
behalf of the complainant (opponent). But 
he being a Pleader, and as the Qivil Courts 
are now closed, he has tọ go to Bombay for 
some private business. He is going ing 
day or two. I came to know that the 
Jurors were to return their verdict after 
inquiry on 18thOctober, 1927. I, therefore, 
request that another Juror should be 
nominated on my behalf who should be 
Mr. Jehangir Pestonji, Pleader. The period 
of October, 18, 1927, should, therefore, be 
extended and Rao Bahadur Lallubhai should 
be informed accordingly.” 
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Accordingly, Jehangir Pestonji, Pleader, 
was substituted for Ardeshir  Bomanji 
Bethna. On October 19, 1927, the opponent 
again applied to the Magistrate as fol- 
lows :— 

“I had informed your honour on October 
11, 1921, that I had appointed Mr. Jehan- 
gir Pestonji asa Juror. But 'Pestonji' as 
the name of the father of Mr. Jehangirji 
was given through mistake. Instead of 
that, the name is Jehangirji Dinshaw. 
This fact should be made known to your 
honour and hence this application.” 

Accerdingly thename of the Juror was 
corrected. 

It seems that the applicant raised no 
objection in the trial Court to the proce- 
dure followed by the Magistrate in accept- 
ing two of the nominees of the opponent 
as members of theJury instead of nomina- 
ting such Jurors himself. The point was 
raised by the applicant before the Sessions 
Judge in appeal, but was not seriously 
pressed there. The point is now taken in 
this Oourt in revision. 

It is not shown that the appointment 
of the two nominees of the opponent on 
the Jury has resulted in any apparent 
injustice tothe applicant. The Jury in- 
cluding the applicant's nominees were 
unanimous in modifying in the applicant's 
favour the conditional order of the Magis- 
trate by requiring that the mill should 
be closed from 9 P. m. to 6 4. M. instead of 
from 7pm to 7 am. It is not shown 
that the nominees of the opponent were in 
any sense his partisans. They were 
members of a different community from 
his and were not residents of the locality 
where the alleged public nuisance had 
become the subject-matier of the com- 
plaint. It is also conceded that they are 
men of position and respectability in 
Poona. The only question to consider, 
therefore, is whether the nomination of 
these two persons as members of the 
Jury by the present opponent amounts to 
an irregularity or is an illegality which 
vitiates the proceedings. 

Under s. 138, cl.(1) (a), a duty ia cast 
upon the Magistrate to nominate the fore- 
man and one-half of the remaining members 
of the Jury. In Upendra Nath Bhuttach- 
arjee v. Khitish Chandra Bhuttacharjee (1) a 
Division Bench of the Oalcutta High 
Court has held thatin the nomination of 
those members of the Jury, the nomina- 
tion of whom devolves upon the Magis- 


(1) 23 0, 499. 
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trate under the provisions of s. 138 of 
ihe Oriminal Procedure Code, it is hia 
duty to exercise his own independent dis- 
cretion, and not merely to accept persona 
who may be put forward by the party who 
set him in motion, and that a Jury con- 
stituted in violation of the provisions of 
s. 138 is not legally constituted, and is 
incapable of making a legally binding 
award. In Kylash Chunder Sen v. Ram 
Lal Mittra (2) the Oaleutta High Court 
gave a similar ruling that in nominating 
the foreman and one-half of the remaining 
members of the Jury as required by s. 
138 of the Oriminal Procedure Code the 
Magistrate must exercise hisown independ- 
ent discretion and not appoint the nominees 
ofthe party who first made the complaint. 


Relianee is placed on behalf of the 
opponent upon a ruling of Piggott, J., 
sitting as a Single Judge,in Farzand Ali 
v. Hakim Ali (3). It was held there that 
it is not illegalon the partof & Magis- 
irate to address any inquiry to. the com- 
plainant with a view io ascertaining the 
names of respectable and independent 
residents of the neighbourhood who would 
be willing to serve onthe Jury; but the 
Magistrate should see that he does not 
appoint friends or partisans of the com- 
plainant. The Oourt laid down the princi- 
ple in such cases as being that the person 
at whose instance the proceedings were 
instituted should not be allowed to exercise 
rights not conferred upon him by law 
as if he were a party to the litigation, 
That case, in my opinion, can be distinguish- 
ed from the present on the ground that 
the Magistrate there was investigating a 
complaint under s. 133 with regard to 
a property in a village to which he was 
a stranger. He called upon the person 
who had put him in motion to submit 
the ‘names of respectable and independent 
persons of the neighbourhood who might 
be acceptable for being nominated by 
him to the Jury; and when such names 
were submitted to him, the Magistrate 
used his own discretion in nominating 
them to the Jury. In the present case 
the Magistrate has treated the nomination 
of the remaining two members of the 
Jury as a right of the opponent asif he 
were a party to the litigation. The 
procedure here adopted would be in 
direct conflict with the principle laid down 
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by Piggot, J. in Farzand Ali v. Hakim Ali 

3). The nominations here are made not 
by the Magistrate as required by s. 138, 
but by the opponent. This,in my opinion, 
is an illegality which vitiates the pro- 
ceedings. The order of the Magistrate 
is set aside and the case remanded to him 
for disposal according to law. 

Baker, J.—l agree, I do not think 
there is any reason to suppose that the 
Jury. were not impartial, but in view of 
the distinct rulings of the Oalcutta High 
Court as well as the terms of the section 
itself, it appears that the Magistrate 
must exercise his own discretion in 
nominating a proportion of the Jury, 
whereas in the present case it appears 
that he has accepted the names suggested 
by the original complainant without 
exercising his own discretion in the 
matter, and this has been held to be an 
illegality in Upendra Nath Bhuttacharjee 
v. Khitish Chandra Bhuttacharjee (1) and 
again in Kylash Chunder Sen v. Ram 
Lal Mittra (2). I agree, therefore, that 
the order should be set aside, and the 
case remanded for disposal according to 
law. 

A. Order set aside. 


BOMBAY HIGH COURT. 
Bacon» Orvin ÀpPPRAL No. 566 or 1926. 
November 22, 1928. 
Present:—Mr. Justice Madgavkar. 
RAOJI VASUDEO GIRAP ANB OTHER&— 

DEFENDANTS —ÅPPELLANTS 
veraus 
TUKARAM VISHNU KURLA— 
PLAINTIFFS— RESPONDENTS. 

Fishery—Fishing’* in open sea—Common right— 
Exclusive fishing in part of sea for over 20 yeara— 
No prescriptive right. ; 

Exclusive and continuous user of a portion of the 
sea for fishing for over 20 years cannot furnish 
the basis of a legal right to exclude others and to 
confine the use of that portion. 

Baban Mayacha v. Nagu Shravucha (4) and Abhoy 
Charan Jelia v. Dwarka Nath Malo (5), relied on. 

The right of the public to fish in the ses is com- 
mon and is not the subject of property, and mem- 
bers of the public exercising the common right to 
fish in the gea are bound to exercise that right in 
& fair and reasonable manner and not so as to im- 
pede others from doing the same, 
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Second appeal from a decision of 
the District Judge, Ratnagiri,in Appeal 
No, 192 of 1925, confirming the decree of 
the Subordinate Judge at Vengurla, 
in Oivil Suit No. 150 of 1923. 

Mr. G. B. Chitale,for the Appellants. 

Mr. A. G. Desai, for the Respondents, 

JUDGMENT.—The question in this 
appealis, whether the defendants-appellants 
are entitled to exclude the plaintiffs-res- 
pondents from fishing at a certain 
spot on the shore at Vengurla and from 
using the foreshore within their limite, 
The defendants claimed this exclusive 
right by prescription and usage for over 
twenty-eight years. The plaintiffs denied 
the prescription and claimed that in any 
ease the open sea could not be the subject- 
matter -of any exclusive right. Both the 
lower Courts upheld this contention of 
the plaintiffs-respondents and made a 
declaration accordingly. The defendants 
appeal. 

Whatever the possibility of private rights 
to the exclusion of others in tidal navigable 
creeks and rivers, as laid down, for instance, 
by their Lordships of the Privy Oouncil in 
Srinath Roy v. Dinabandhu Sen (1) or Mehta 
Jethalal v. Jamitram Lalubhai (2) and Viresa 
v. Tatyya (3), as regards the open sea, the 
view enunciated by Sir Michael Westropp 
since 1876in Baban Mayacha v. Nagu 
Shravucha (4) isin accordance with the 
English view and has been accepted by 
other Courts as in Abhoy Charan Jelia 
v. Dwarka Nath Malo (5). It isas follows: 
The right of the public to fish in the 
sea is common and is not the subject of 
property, and members of the public 
exercising the common right to fish in 
the sea are bound to exercise that right in 
a fair and reasonable manner and not ga 
as to impede others from doing the 


game. 

Whether, therefore, or no, the appellanta 
have been exclusively and continually using 
this portion of the sea ever twenty-eight 
years, & point which is, in my opinion, 
doubtful, it cannot furnish the basis of 
the legal right they now claim, to exclude 
the plaintifía or any others and to confine 
the use of that portion of the sea for 


(1) 25 Ind. Qas. 467; 411. A. 221; 18 Bom. L.R. 
901; 18 O. W. N. 1217; (1914) M. W. N. 654; 1L. W. 
733; 16 M_L. T. 319; 12 A. L. J. 1193, 20 O. L. J. 885: 
42 O. 489 (P. O.). , 

2) 12 B. 225. 

3) 8 M. 467. 
4) 2 B. 19. 
(3) 11 Ind Qas. 180 39 O. 53; 15 O. W, N. 972, 
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fishingfor themselves. The appeal is, 
therefore, dismissed with costa. 

But as the words “by turn" in the 
decree of the trial Court might give rise 
to misunderstanding and perhaps fresh 
litigation, the decree will be amended by 
a declaration as follows: 

The plaintiffs like the defendants and 
other members of the public have the 
right of fishing by rapan and by boats 
in the place in dispute and to perform 
any other acts incidental to such fishing. 
No party canclaim an exclusive right there 
to fish. . 

The plaintiffs wil obtain an injunction 
to enable them to dry and spread their 
nets by the foreshore and an injunction to 
restrain the defendants from obstructing the 
plaintiffs from fishing. 

A. Decree amended, 


BOMBAY HIGH COURT. 
ORIMINAL APPLICATION FOR Revision 
No. 374 or 1928. 

January 18, 1929. 
'Present:—Mr. Justice Mirza and 
Mr. Justice Murphy. 
EMPEROR-APPLIOANT. 


versus 
LALYA BAPU JADHAV —Acovsnp. 

Bombay Prevention of Prostitution Act (XI of 1928), 
e. 7— Prostitute', meaning of —Mistress and prostitute 
distinguished —Having stray paramour, effect of. 

Theidea underlying prostitution is that & woman 
Should surrender for & monetary consideration to 
some one who is not in law entitled to have sexual 
intercourse with her. 

A mistress is not necessarily a prostitute, the 
relationship being of a more permanent nature than 
the casual relationship implied in prostitution. Nor 
would having astray paramour constitute “a woman 
a prostitute. A 

mbay Prevention of Prostitution Act XI of 1928 
does not contemplate any distinction between an 
ordinary prostitute and acommon prostitute, 

Application against conviction and sen- 
tence passed by the Presidency Magist- 
rate, Bombay. 

Messrs. U. L. Shah and D. S. Babrekar, 
for the Applicant. 

Mr. P. B. Shingne, Government Pleader, 
for the Crown. 

JUDGMENT. 

Mirza, J.—The finding of the learned 
Magistrate is that the accused-applicant 
along with the original two accused and 
one Fakirya brought down the pir] Parvati 
alias Shivi from Thana to Bombay and 
took her to the brothel of one Bhagirthi, 
It is contended on behalf of the applicant 
that Parvati was already a prostitute before 
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Bhe was brought down to Bombay and 
hence in law no offence was committed. 
The words in s. 7 of Bombay Act XI of 
1923 are “becoming a prostitute." A person 
who is already a prostitute, it is contended 
cannot be said to become one afterwards. 
The evidence of Parvati’s prostitution on 
which reliance is placed is that whilst she 
was in Thana she was in the keep of a 
G. I. P. Railway porter for about four years 
and during that time she also hada para- 
mour. Such facts, in our opinion are not 
sufficient to constitute a woman a prostitute, 
The idea underlying prostitution is that a 
woman should surrender her body for a 
monetary consideration to some one who is 
not in law entitled to have sexual inter- 
course withher. The position of a mistress 
is not necessarily that of a prostitute. 


, Therelationship is of & more permanent 


nature than the casual relationship implied 
in prostitution. Having a stray paramour 
would not in our opinion constitute a 
woman a prostitute. Mr, Babrekar has also 
relied upon the distinction between a 
common prostitute and an ordinary prosti- 
tute. According to his contention an or- 
dinary prostitute is one who leads an 
unchaste life and a common prostitute is 
one who is available to any man who pays 
& price for her virtue. We do not ágree 
thatsuch a distinction is contemplated by 
Bombay Act XI of 1923. The matter in our 
opinion appears to rest more on degree than 
on kind. The evidence does not establish 
that Parvati was a prostitute before she , 
was brought down to Bombay. In our- 
opinion the Magistrate's judgment is cor- 
rect and this application fails. The appli- 
cation is rejected andthe conviction and 
sentence confirmed. The accused must 
surrender to his bail-bond and serve the 
remainder of the sentence, 
Murphy, J.—I agree. 
A E Application rejected, 
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ALLAHABAD HIGH COURT. 
FULL BENCH, 
MiIsoBLLANHOES Oasa No. 1112 or 1928, 
April 5, 1929. 

Present:—Mr. Justice Sulaiman, 

Mr. Justice Mukerji and Mr. Justice 
Banerji. 

SAHDEO —PLAINTIFYP—APPLIOANT 
versus 
BUDHAI AND orgmgg3—DEFBNDANTS— 
OPPOSITA PARTIES, 

Agra Tenancy Act (III of 1926), ss 99, 121, 280— 
Suit for declaration of tenancy and delivery of pos- 
session—Jurisdiction of Civil Oourt—Odject of 8.121. 

The plaintiff instituted a suit in the Oivil Court 
for a declaration that the plaintiff jointly with the 
defendants Nos. 1 to 3 was a tenant of a particular 
holding and that defendant No. 4 had no right or 
share in it, and for recovery of joint Possession of 
the same with defendants Nos. 1 to 3, if he is found 
to have been dispossessed: 

Held, that the suit fell within the purview of ss. 99 
and 121 of the Agra ADAE of 1926, and was 
not cognisable by the Civil 
p. 339, col 2.] 

Per um J.—The object of the amended s. 121 
of the Agra Tenancy Act, is to have the question of 
title settled once for all in the presence of the land- 
lord, [p. 339, col. 2 


Miscellaneous case under s. 267, cl. (2) 
of the Agra Tenancy Act, III of 1926, 
from the Additional Munsif, Allahabad, 
dated the 30th of November, 1923. 

Mr. Shiva Prasad Sinha, for the Opposite 
Parties. 

JUDGMENT OF THE FULL 
BENCH. 

Sulalman,g.—This is a reference under 
s. 267 of the Agra Tenancy Act made by 
the Additional Munsif of Allahabad as he 
was in doubt asto his having jurisdiction 
to entertain this suit. Hisreference is in 
accord with & ruling of this Court, Ram 
Partab Singh v. Chhotey Lal Singh (1). The 
reference came up first before another 
Bench which felt doubtful asto the correct- 
ness of that ruling. The matter has accord- 
ingly been referred to a larger Bench. 

The plaintiff firat instituted a suit for 
declaration of his right to a tenancy in the 
Revenue Court but his plaint was returned 
for presentation to proper Court on the 
ground that the Revenue Oourt had no 
jurisdietion to entertain the suit. He 
has now filed the suit in the Civil Oourt 
and an objection has this time been raised 
by the defendants that the Civil Court had 
no jurisdiction to hear the case. It is not 
necessary to set forth all the allegations in 
the plaint but it would be sufficient to 
state that the plaintiff claimed that ‘his 
father Daulat was a tenant jointly with 


Qi 109 Ind. Oas. 419; 26 A. L, J. 431; L. R. 9 A. 
154 Rev; A, L R. 1928 All, 269;, 13 R. D. 136, 
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the defendants Nos. 1, 9 and 3 and that on 
the death of his father the plaintiff has 
succeeded to the jointtenancy. He claimed. 
(1 a declaration to the effect that the 
plaintiff jointly with defendants Nos. 1 to 8 
is a tenantof the holding specified in the 
plaint and that defendant No. 4 has no 
right or share in it, (b) and if for any 
reason the plaintiff is proved to have been 
dispossessed he may be awarded possession 
over thesame jointly with the defendanta 
Nos.l to 3. The dispute is undoubtedly 
with regard to the tenancy and the 
claim of the plaintiff is contested by the 
defendants. 

No doubt under the old Tenancy Act 
it used to be held by this High Oourt 
that adispute between rival claimants to 
a tenancy is cognieable by the Civil Court, 
particularly when the landholder is not a 
party to the- proceeding. The Board of 
Revenue had expressed a contrary opinion. 

The present case, however, is governed by 
the new ‘Tenancy Act III of 1926) 
andthe old rulings are not necessarily 
applicable. 

It is clear that the Legislature has made 
drastic changes in the Tenancy Law and 
the language of the relevant sections has 
been considerably altered so as to widen 
their scope very much. Under s. 99 of 
the Acta tenant who has been ejected or 
prevented from obtaining possession of 
any part ofhis holding otherwise than 
in accordance with the provisions of this 
Act by his landholder or any person 
claiming as landholder to have a right to 
eject him orany person claiming through 
such landholder or person whether as 
tenant or otherwise may sue the person 
so ejecting him or keeping him out of 
possession for possession and compensation. 
Section 121 provides that at any time dur- 
ing the continuance of a tenancy the tenant 
ofa holding may sue the landholder or any 
person claiming to hold through the land- 
holder, whether as tenant or rent-free 
grantee or otherwise fora declaration of 
his right as tenant and that in any such 
suit against the landholder or the person 
claiming to hold through the landholder, 
the landholder should be joined as a party. 
These sections correspond to the old ss. 70 
and 95. Section 230 which has not been 
referred to in the order of reference or 
in therulings cited in the judgment cor- 
responds to the old s. 167 and provides in 
emphatic language that all suits and ap- 
plications of the nature specified in the 
Fourth Schedule shall be heard and deter- 
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mined by the Revenue Courts and no 
e Courts other than the Revenue Oourts 
shall except by way of appeal or revision 
as provided in this Act take cognizance of 
any such suit or application or of any suit 
or application based on a cause of action 
in respectof which adequate relief could 
be obtained by means ofany such suit or 
application. This section is very wide and 
mandatory. So long asthe suitor appli- 


cation of the nature specified in the Fourth ' 


Schedule can be heard by the Revenue 
Court the jurisdiction of the Civil Oourt 
is completely ousted, The question which 
we have to answer is whether the present 
suit is of a nature specified in that schedule. 
Tt seems to me quite clear that the relief 
for declaration claimed by the plaintiff 
would fall within the four corners of s. 121 
of the Act inasmuch as the defendants, 
although they had not claimed to be the 
landholders, certainly claimed to be tenants 
and, therefore, must be deemed to be persons 
claiming through the landholder. The 
relief fer possession falls within tha scope 
of s. 99 because hereagain the defendants 
are persons ‘claiming through such land- 
holder or persons, whether as tenant or 
otherwise’. It does not seem necessary 
that the defendants must set up a case of 
a special grant or special contract with the 
Jandholder ora subsequent recognizance 
by him of their title coupled with a denial 
of the plaintiff's title. To place this res- 
triction on the expression used in this 
section would be to limit the scope of the 
provisions by introducing new words into 
the sections. In group B of the Fourth 
Schedule serial Nos. 12 and 15 include suits 
under gg. 99 and 121 of the Act and, there- 
fore, make s. 230 directly applicable. 

The Explanation to s. 230 makes it still 
more clear that the Revenue Court alone 
would have jurisdiction to entertain this 
suit when adequate relief could be granted 
by the Revenue Court, it being immaterial 
whether the relief asked for is or is not 
identical with that which the Revenue Court 
could have granted. I may further point 
out that a declaration granted in favour of 
& tenant in the absence of the landholder 
may lead to further litigation and need not 
be absolutely final and conclusive. On 
the other hand if the suit is instituted 
inthe Revenue Court and the landholder 
is made a party under the provisions of 
s. 121, sub-ol. (2) the dispute may be 
settled once ferall. In this view of the 
matter I would hold that this suit is not 
cognisable by the Oivil Court and that 
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the plaint ought to be returned for presenta- 
tion to the Revenue Court. This is my 
answer to the reference. 

Mukerji, J.—I entirely agree with my 
brother Sulaiman’s remarks but having 
regard to the importance of the question 
I would like toadd just a few words of 
my own. 

There can be no doubt that if s. 230 of 
the Tenancy Act of 1926 excludes the suit 
before us from the cognizance of the Oivil 
Court, the Civil Oourt will have no right 
to hear it on thesimple ground that all 
cases of civil nature should be heard by it. 
In order to see whether the case falls or 
not within the purview of s. 230 of the 
Tenancy Act we have to look to the Sch. 
IV and serial Nos. 12 and 15. These numbers 
refer to ss. 99 and 121 of the Tenancy Act. 

As already stated by my brother, Sulai- 
man, J., the suit is partly one for a declara- 
tion of title that the plaintiff ia a co-tenant 
of a certain holding with the defendants. 
The plaintiff further wants thatin case it 
should be proved that heis out of posses- 
sion he should be putin joint possession 
with the defendants. Sofaras his suit is 
onefor declaration of title, we have to see 
if it is covered by s. 12lof the Tenancy Aot. 
That section reads as follows:— 

“(1) At any time during the continuance 
of a tenancy the tenant of a holding may 
sue the landholder, or any person claiming 
to hold through the landholder, whether 
as tenant or rent-free grantee or otherwise, 
for a declaration of his right as tenant. 

“(2) In any such suit against the land- 
holder any person claiming to hold 
through the landholder may be joined' 
asa party and im any such suit against 
& person claiming to hold through the 
landholder, the landholder shall be joined 
as & party”. 

It will be noticed that the suit may lie 
not only against the landholder but also 
against “any person claiming to hold through 
such landholder, whether as a tenant or..." 
The question then is whether the defend- 
ants, who are interested in denying the 
plaintiff's title are or are not persons who 
are claiming through the landholder. In 
my opinion when & person is admitted to 
betenant of & holding it must be taken 
that he ia claiming through the landholder. 
He cannot claim otherwise than through 
the landholder. It is not necessary, there- 
fore, that before the suit is instituted 
under s. 121, that the defendant should 
havedeclared anywhere either orally or in 
writing that he was claiming through the 
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landholder. The words “through the 
landholder” were put down because the 
classes of suits contemplated might include 
a suit which was directed not only against 
a tenant but -also against people other 
than tenants, Those people would come 
under the words “rent-free grantee or 
otherwise". The learned Judges who 
found difficulty in applying s. 121 of the 
Tenancy Act were of opinion that the 
words “claiming to hold throughthe land- 
holder” implied a previous declaration of 
the character of the holding by the defend- 
ant. I respectfully difer from that 
opinion. 

So far as the suit relates to possession or 
joint possession, almost the same remarks 
apply if we read 6. 99 in the same light. 
The relevant portion of s. 93 reads as 
follows:— 


“Any tenant......... prevented from obtain- 
ing possession of, his holding............ by 
(a) his landholder............... or (6) any 


person claiming through such landholder 
INSERAT SPEC whether as a tenant or otherwise, 
may sus the person............... keeping 
him out of possession.” 

Now let us see whether the case before 
us falls or not entirely within the pur- 
view of this language. The persons who 
are interested in keeping the plaintiff 
out ef possession are admittedly tenants. 
Being tenants, they are claiming, not 
through any title held in themselves, 
but through a title held by the landholder. 
There seems, therefore, tobe no escape 
from the language of s. 99 of the Act. 

As my learned brother has already 
pointed out, the amended section relied 
on settled a great anomaly that existed 
under the Act of 1901, as interpreted 
by this Court. A suit by a person who 
was admitted to be a tenant always lay 
in the Civil  Oourt. The successful 
plaintiff, after going through litigation 
in three Courts, still found himself con- 
fronted with a difficulty if the landholder 
was not inclined to accept him as 4 
tenant. He had again to go through a 
campaign of litigation. To settle this 
anomaly, the language of ss. 99 and 121 
have been very wisely, widely put, Bo 
that, once for all, the question of title 
might be settled to the satisfaction of 
the ‘tenants and the landlord. That 
this idea was in the mind of the Legislature 
is made perfectly clear by sub-s. (2) of 
8. 121. It enjoins on the plaintiff the 
duty of making the landholdera party 
where the suit is against any person 
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other than the landholder. The idea is 
that the landholder must be there, so 
that the question may be settled once for 
all in his presence. 

Iagreein answering the reference in 
the manner proposed by my brother 
Sulaiman, J. 


Banerji, J.—I agree with the view ` 


taken by my learned brothers. I only 
wish to add that for the purpose of 


‘deciding whether a Revenue Court or a 


Civil Court has jurisdiction to try a suit 
one has got to refer tos. 230 of the Agra 
Tenancy Act. The intention of the 
Legislature appears to be perfectly clear 
as in s. 230 it is provided that no Courts 
other than a Revenue Court shall take 
cognizance of any suit based on a cause 
of action in respect of which adequate 
relief could be obtained by means of any 
suit or application. A reference to Sch. 
IV, Group B, serial Nos. 12and15, makes 
it clear that the Revenue Court could grant 
the relief which the plaintiff seeks by the 
present suit. The cause of action alleged 
by him is of such a nature that no 
question can arise as to the jurisdiction 
of a Revenue Court granting the relief 
the plaintiff asks for. Iagree with my 
learned brothers that ss. 99 and 121 of the 
Agra Tenancy Act are wide enough to 
provide for the relief claimed by the 
plaintiff. 

By the Court,—The present suit is 
not cognisable by the Civil Oourt. We 
accordingly order that the Oourt of the 
Additional Munsif of Allahabad should 
return the plaint for presentation to the 
Revenue Court. As the defendants 
have been inconsistently raising the 
question of jurisdiction in the two Oourts, 
we direct that both parties should bear 
their own costs throughout. 

A, . Answer accordingly. 


—— 


ALLAHABAD HIGH COURT. 
BROOND Orvin APPRAL No. 329 or 1929. 
April 11, 1929. 
Presznt :—Mr. Justice Bonnet. 
MAHABIR-—DREFENDANT—ÁA PPBLLANT 
versus 
BAIJNATH SINGH AND oTHa2s— 
PrArNTIFE4 AND Musammat SANIPA 
KUNWAR—DzranpaNt— RESPONDENTS. 
Agra Tenancy Act (III of 1920), s. 266 —Suit for 
ejectment—All co-sharers necessary parties —WtA- 
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drawal of some co-sharers—Decree for ejectment in 
favour of others, legality of —Co-sharer obtaining pos- 
session of tenancy—Suit for joint possession in favour 
of other co-sharers, maintainability of. 

Under s 286 (1) of the Agra Tenancy Act, it is 
necessary that all the co-sharers must join in asuit 
for ejectment and ifsome of the co-sharers refuse to 
proceed with the suit, the Revenue Court has no power 
to decree ejectment at the instance of the remaining 
co-sharers. (p 341, col. 2.] 

The fact that there is an apprehension of a breach 
of the peace isno ground for not putting a party in 
a aa ifhe is found entitled to it. |p. 341, 
col 1. 

Where a co-sharer obtains possession of the lend 
of a tenant without the consent of the other co-sharers, 
he cannot resist a claim by his co-sharers to be put in 
joint possession. [1b1d | 
` Hanuman Prasad Narain Singh v. Mathura Prasad 
Narain Singh (1), distinguished. 

Second appealfrom a decree of the 
Additional Subordinate Judge, Allaha- 
bad, dated the 31st of October, 1928. 

Mr. N. Upadhiya, for the Appellant. 

JUDGMENT.—This is a second appeal 
against the concurrent judgments of the 
two lower Civil Courts which have awardei 
the respondent-plaintiffs adecree for joint 
possession as co-sharers with the appellant 
in certain plots in which it is admitted 
that the respondents own 13/16th shares. 
The points raised in appeal are that joint 
possession should not have been granted 
because the defendant had not denied 
the title of the plaintiffs and because 
there was an apprehension of the breach 
of the peace. The facts are simple. The 
plots in question were held by a tenant 
Mata Mahesh, and all the co-sharers, ie. 


appellant and the respendents, brought a’ 


suit in the Revenue Court for ejectment 
of the tenant. Under the Agra Tenancy 
Act III of 1926 it is necessary that all 
the co-sharers should join in such a suit, 
and by bringing this suit along with the 
respondents the appellant clearly admitted 
that respondents were cc-sharers with him 
in regard to this tenancy. Subsequently 
one of the respondents applied for with- 
drawal of the suit, and it was withdrawn. 
The appellant then applied for reinstate- 


ment, and without the consent of the other: 


co-sharers he obtained a decree of eject- 
ment and delivery of possession in exe- 
cution by himeelf alone, though in the 
name of the co sharers. These proceed- 
ings were clearly not binding on any 
other co-sharers, and they were clearly 
contrary to the provisions of the Tenancy 
Act. Unders. 266 (3) where the remaining 
co-Bharera.refuse to join aco-sharer in a 
suit for money recoverable by them jointly, 
Buch a co-sharer may sue separately for 
his share joining the remaining co-sharers 
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as defendants, The suit, however, in the 
Revenue Oourt was not for money but 
for ejeciment. Under s.266 (1) it was 
necessary, therefore, for all the co-sharers 
to join in the suit, and when the other 
co sharers refused to proceed with the 
suit, it was wrong for the Revenue Court 
to have decreed that suit of ejectment at 
the instance of the appellant alone, The 
method, therefore, by which the present 
appellant recently obtained possession of 
this holding was by a trick imposing on 
the Revenue Court. Thelearned Advocate 
for the appellant seems to think that his 
client’s case is improved by pointing out 
the fact that his client purported to act 
in the name of all the co-sharers. But 
under s. 266 (1) one co-sharer cannot act 
on behalf of all the co-sharers unless he 
has been appointed as an agent to act 
on behalf of them all, and the learned 
Advecate has failed to show that his client 
had any such authority. The possession 
by the appellant was obtained on 13th 
April, 1926. Subsequent to this the tenant 
was again put in possession by the 
plaintiffs, but the appellant brought a 
criminal suit for trespass against him 
and obtained possession from the Oriminal 
Oourt on 31st December, 1926. The argu- 
ment for the appellant is far from clear. 
On the one hand, his learned Oounsel 
contends that he is in joint possession 
on behalf of all the co-sharers in virtue 
of the possession which he took in the 
name of all the co-sharers on 13th April, 
1926, and, on the other hand, his learned 
Counsel contends that he has to ramain 
in actual separate possession and oust 
the possession of other co-sharers and 
reduce their rights to merely obtaining 
profits from him. Reliance for this posi- 
tion is placed on a Full Bench ruling 
of this Court, reported as Hanuman Prasad 
Narain Singh v. Mathura Prasad Narain 
Sn gh (1. This ruling laid down at page 
995*:—"A decree for joint possession may 
certainly be granted to one co-sharer 
against another... Such a decree may, 
undoubtedly, be given even where the 
plaintiff has not been in actual posses- 
sion”, At page 996* it is stated: "That 
the Court has some discretion in the 
matter of granting a decree is obvious 
from the decision of the Privy Council 
in the case of Watson & Co. v., Ramehand 


(D 118 Ind. Oas. 143; 26 A. L. J. 992; A. I. R. 1928 
All. 472; 13 R. D. 170. 
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Dutt (2), but we can find no authority in 
that judgment for holding that in the 
exercise of their discretion the Courts are 
to be guided by any other consideration 
than the rights and interests of the parties 
concerned. Such considerations as the 
danger of a riot or criminal proceedings 
have really nothing to do with the righta 
and interests of the parties inter se and 
should not we consider, be entertained by 
a Oivil Oourt. The question whether the 
Court has any discretion to refuse to 
grant a decree in suck a ease on the 
ground that it would be impracticable 
must be answered in the negative. If 
the plaintiff is entitled to a decree in 
accordance with the principles of justice, 
equity and geod conscience, as laid down 
in the decision of the Privy Oouncil 
we consider that the Court must give him 
a decree whether it believes that it would 
be useful to him or not". I may note 
that this portion of the ruling fully disposes 
of the second ground of appeal that 
prn should not have been granted 
ecause there was an apprehension of the 
breach of the peace. It was further 
stated at page 996*: “We think, therefore, 
that we may answer this part of the 
question by saying that the Court has 
no discretion to refuse a decree merely 
on the ground that it would be inadvisable 
for reasons unconnected with the rights 
of the parties”. On receipt of the ruling 
of the Full Bench the original Bench de- 
ciding the suit held as followson page 997*: 
"We must accordingly examine the facts 
of this case and the findings of the Oourt 
below, In the written statement the 
defendant did not expressly deny the 
plaintiff's title....The main point taken in 
para, 18 was that the sir and waste 
lands had been in exclusive possession 
of the defendant, and the plaintiff had 
no right to get actual possession 
thereof......... We, therefore, think that as in 
this case the defendant's possession had 
been exclusive and peaceful for a long 
number of years this is not a fit case 
in which his possession can be disturbed 
by passing a decree for joint possession 
in favour of the plaintiffs". This shows 
that the grounds which influenced the 
original Bench in refusing to grant the 
plaintifis a decree for separate possession 
were, firstly, that the defendants had been 
in exclusive and peaceful pcsseasion for 
QUIT O. 10; 17 I. A. 1106; 5 Bar. P. 0.J.535 
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& long number of years with the consent 
of the plaintiff, and secondly, that there 
had been no denial of the title of the 
plaintifis. Of these conditions the only 
one which exists in the present case is 
that the defendant has not denied the 
title of the plaintiffs, The possession of 
the defendant has not been exclusive and 
peaceful for a long number of years, nor 
has it been at any time with the consent 
of the plaintiffs. Further the case of sir 
land is altogether different from the case 
of a tenancy. If joint possession were 
refused in the present case on the ground 
that a general rule of refusal should apply 
to cases like the present, then it would 
be open to any co-sharer to obtain possession. 
by any means whatever of the land ef a 
tenant and to claim that he can hold 
that land in his separate possession against 
the claim ef his co-sharers. This I consi- 
der would be a very improper and 
inequitable proposition of law. Accordingly 
I dismiss this appeal under O. XLT, r. 11. 
A. Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Fiusr Crvin APPEAL No. 239 or 1926. 
April 15, 1929. 

Present; —Mr. Justice Sulaiman 
and Mr. Justice Pullan. 

MUKAT NATH AND OT8ERS—DRFRSPANTS | 
—APPELLANTS 
Versus 
SHYAM SUNDAR LAL AND OTHERS 
—Pratntirrs AND LALLAN LAL 
DBFBNDANT—HRESPONDBNTS. 

Registration Act (XVI of 1908), s. £8—Sale-deed— 
Inclusion of false item to evade proper place of res 
gistry—Validity of vegistration—Refund of amounts 
paid by vendee—Secured and unsecured debts. 

Where an item of property which does not belong 
to the vendor and is notintended to be transferred 
is included in a sale-deed with a view to get the 
document registered at the place where that proper- 
ty is situated, there isa fraud on the Law of Regis- 
tration and the sale-deed is wholly invalid, [p. 343 
col, 1. 

aihir Prasad v. Chandra Narayan Chowdhury 
(1) and Biswanath Prasad v. Chandra Narayan Chow- 
dhury (2), followed. 

Where property in the possession of a mortgagee 
was sold under a registered deed andthe vendee in 
accordance with the terms of the sale-deed paid the 
mortgagee and recovered possession of the property 
and paid also certain other unsecured creditors, and 
the registration of the deed was found to have been 
invalid: 

Held, that the vendee was entitled to retain pos- 
session of the property untilthe amount paid by 
him tothe mortgagee in possession was re-paid to 
him but not in respect of the amount paid by him 
to the unsecured creditors, [p. 348, col. 2,] 


- 
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First appeal from a decree of the Addi- 
tional Subordinate Judge, Gorakhpur, dated 
the 2nd of March, 1926. 

Dr. M. Waliullah, for the Appellants. 

Dr. K. N. Katju, for the Respondents. 

JUDGMENT.—This is a defendants’ 
appeal arising.out of a suit brought by 
three sons of Lallan Lal who along with two 
of his nephews executed a sale-deed on the 
9th of February, 1917, for Rs. 12,500 pur- 
porting to transfer two-annas share in 
village Parsauni in the District of Gorakh- 
pur along with a mango tree and one 
dhur of land in the city of Gorakhpur. 
This document was presented for registra- 
tion on the 17th of February, 1927, at the 
office of the Sub-Registrar of Gorakhpur 
and inasmuch as on the face of it the deed 
covered property situated within his 
jurisdiction he registered it. The plaint- 
iffs claimed that the transfer was without 
legal necessity and being of ancestral joint 
family property was not binding on the 
family, They further alleged that the sale 
of the mango tree and one dhur of land 
was wholly fictitious and was never intend- 
ed to be operative and accordingly the Sub- 
Registrar of Gorakhpur had no jurisdiction 
to register the document and the document 
does not effect a valid transfer. The claim 
was contested by the defendants. The 
Court below has found that the property 
sought to be transferred is joint ancestral 
property but that the sale consideration 
was all for legal necessity. He has, however, 
held that the inclusion of the mango tree 
and the one dhur of land in the sale-deed 
was entirely fictitious and was merely a 
device to enable the executants to pre- 
sent the document for registration at 
Gorakhpur and that it was never the 
intention of the parties that the interest 
in that property should pass; As a matter 
of fact he has gone further and held that 
the alleged tree probably does not exist 
at all, The learned Judge has decreed 
the suit for possession without calling 
upon the plaintiffs to pay any amount to 
the defendants. 

The defendants have appealed and chal- 
lenge the findings of the learned Sub- 
ordinate Judge. 

So faras the questions of fact go we are 
in agreement with his view. There can 
be no doubt that the entire sale considera- 
tion was for legal necessity. Rs. 6,000 had 
been left with the vendee for payment to 
one Ram Sewak Upadhia on account of an 
usufructuary mortgage, dated the 7th of 
June, 1910, executed by the grandfather 
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of the plaintiffs. There is no suggestion 
that this debt was tainted with immorality. 
It was an antecedent debt and, therefore, 
binding on the family. Another sum of 
Rs. 4,400 which was paid in cash before 
the Sub-Registrar had really been borrow- 
ed for payment to certain prior creditors 
who were named in the sale-deed. It i6 
not suggested that these creditors were 
fictitious. The debts being antecedent 
debts of Lallan Lalare bindingon his sonsthe 
present plaintiffs. Similarly the remain- 
ing sum of Rs. 2,100 had been set off on 
account of the amount due on two pro- 
miesory notes, dated the lst of February, 
1916, in favour of the vendee, One of 
these was executed by the father of the 
plaintiffs and was an antecedent debt. 
Out of the property sought to be transfer- 
red, only half belonged to Lallan Lal and 
his family and to that extent the consider- 
ation was undoubtedly good. The learned 
Judge has further pointed out that the 
sum of Rs. 6,000 which had been left with 
the vendee for redemption of the previous 
usufructuary mortgage was paid in Court 
and constituted a valid debt. 

There can also be no doubt that the 
inclusion of the mango tree and one dhur 
of land in the sale-deed was a mere device 
and there was no real intention to transfer 
this property. The learned Judge has gone 
further and remarked that probably no 
tree exists now. There was no such specific 
allegation in the plaint and it is, therefore, 
not necessary for us to uphold this finding. 
But there can be no doubt that the whole 
object of including this bit of property 
was to justify the presentation of the 
doeument before the Sub-Registrar of 
Gorakhpur. The document was executed 
on the 9th of February, 1917,and on that date 
admittedly even this mango tree and one 
dhur of land did not belong to Lallan 
Lal. There is no suggestion or evidence 
on the record that in reality a sale of this 
property had taken place in his favour 
before that date. On the 16th of February, 
i.e. two days before the registration, a 
sale-deed was executed by Mahabir Prasad, 
the scribe of the document, in favour of 
Lallan Lal purporting to transfer this bit 
of property in favour of Lallan Lal. 
Mahabir Prasad was examined in this ease 
and stated in favour of the vendee that 
this property belonged to him. In proof 
of this assertion the khatawnt for 1325 Fasli 
was filed by the defendants in which the 
name ofone Mahabir Prasad was entered 
as the owner of,a grove. On behalf of 
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the plaintiffa the register from the Ool- 
lectoras office was sent for in order to 
establish that this Mahabir Prasad was an 
altogether different person. As Boon as 
this register was summoned, the defend- 
ants’ Vakil had to admit that Mahabir 
Prasad whose name was entered in the 
khatauni waa a different person. The geribe 
when examined could not state the number 
of the ploton which the tree gtood or of 
one dhur of land which he had sought to 
tranafer, He frankly admitted that he 
could not give any clear description. It 
ig a curious fact that on the very date, viz, 
on the 15th of February, 1917, another 
similar deed for a similar purpose was 
executed by the same Mahabir Prasad in 
favour of another person in which also a 
mango tree and one dhur of land were 
sought to besold, The oral evidence pro- 
duced on behalf of the defendants was 
heard by the learned Subordinate Judge 
and he was not satisfied that there was a 
bona fide transfer of this bit of property. 
It seems to us that the scribe executed 
this fictitious document in order to satisfy 
the Sub-Registrar that he had jurisdiction 
to register the document. There was really 
never any intention of transferring the 
property. This ameunted to a fraud 
on registration and the Sub-Registrar had 
in reality no jurisdiction to register the 
document. The result, therefore, is that 
there has been no valid transfer of any 
property as recegnised by law, vide 
Mathura Prasad v. Chandra Narayan Chow- 
dhury (1) and Biswanath Prasad v. Chandra 
Narayan Chowdhury (2). 

Although the point was not taken in the 


grounds ef appeal in express terms it has 
been argued before us that in justice and 
equity the defendants should be allowed 


the payment of the amounts which. have 
been found to have been advanced for legal 
necessity. 

Rs. 4,400and Ra. 2,100 were gimple money 
debts which were outstanding. There was 
no charge on the family property created 
by these debts; nor were the creditors con- 
cerned entitled to claim any lien on this 
property. We, therefore, fail to gee how 
the defendants can call upon the plaintiffs 
to make good these amounts before they 
can recover possession of this property. 
We do no& wish to suggest that the 


w 60 Ind. Oas. 833; 19 A. L. J. 385; 40 M, L.J. 
489; 33 O.L. J. 440; 23 Bom, L, R. 629; (1921) M, W. 
N. 370; 14L W. 1; 29 M. L. T. 413; 25 0, W. N. 
985; 9 P, L. T. 379 (P. O.). 

(2) 63 Ind. Oas. 770; 48 O. 509; 48 I, A. 127 (P. C). 
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delendants have necessarily any remedy 
against Lallan Lal and other executanta, 
but if they have any remedy their remedy* 
would be exclusively as against the execu- 
tants and not against the plaintiffs who 
were no parties to the transaction. By 
merely paying off the creditors, the defend- 
ants cannot claim to retain this property 
so long as their debts have not been satis- 
fied, as by having made the payment they 
have merely atepped into the shoes of these 
creditors who have no right to claim pos- 
session of this property. 

The position of the vendee with regard 
to the sum of Rs, 6,000 paid to redeem the 
previous usufructuary mortgage of 1910 is 
different. On the date when the sale-deed 
was executed Lallan Lal and his family 
were not in- possession of the property at 
all The property had been validly put 
in possession of the usufructuary mort- 
gagees. The present plaintiffs had no 
right to recover this property without 
redeeming that mortgage and their claim 
would have to be made against the mort- 
gagees themselves. The present defendants 
on the strength of the invalidly registered 
document have obtained possession of the 
property not from Lallan Lal but from 
the usufructuary mortgagees who have 
put them in possession because their mort- 
gage-debt was discharged by the defend- 
ants, The defendants have thus stepped 
into the shoes of the usufructuary mort- 
gagees with their consent and were nof 
necessarily trespassers. The present plaint- 
ifs have no right to recover possession 
of the property Bo long as they have not 
redeemed the mortgage. It, therefere, 
seems to us that even though the equity 
of redemption has not been validly trans- 
ferred to the defendants the latter are 
entitled to retain possession of the pro- 
perty so long as the mortgage-debt which 
was a charge on this property remains 
unpaid by the plaintiffs. 

We have not been able to find any direct 
authority in support cof this view but wa 
may refer to the provisions of ss, 63 and 
70 of the Indian Contract Act under which 
when an agreement is discovered to be 
void any person who has received any 
advantage under such agreement is bound 
to restore it or to make compensation for 
it to the person from whom he received it 
and whena person lawfully does anything 
for another person not intending to do so 
gratuitously and such other person enjoys 
the benefit thereof the latter is bound to 
make compensation to the former in res- 
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pect of the thing so done. The defendants 
have paid off the previous mortgage on 
the plaintiffs’ property and have obviously 
_not done so gratuitously. The plaintiffs 
have received the advantage inasmuch as 
the mortgage-debts would be| diseharged 
if they were put in possession of the pro- 
perty. It, therefore, seems only just and 
equitable that the plaintiffsshould be called 
upon to make compensation to the defend- 
ants to the extent to which the defend- 
ants have benefited the plaintiffs and the 
other members ef the family. 

We accordingly allow this appeal in 
pari and modifying the decree of the Court 

elow (a) declare that the sale-deed dated 
the 9th of February, 1917, executed by Lallan 
Lal and others in favour of the defend- 
ants’ father is invalid for want of proper 
registration, and (b) decree the plaintiffs’ 
suit on condition of their depositing in 
the Oourt below to the credit of the defend- 
ants the sum of Re. 6,000 within six months 
from this date. If the amount is so deposit- 
ed the parties will bear their own costs in 
both Oourts. Ifthey fail to deposit the 
amount within the time allowed the suit 
will stand dismissed with costa in both 
Courts. 

A. Appeal partly allowed. 


ALLAHABAD HIGH COURT. 
Orvit Ravision No. 264 or 1927. 
April 26, 1929. 
Present:—Mr, Justice Mukerji and 
Mr. Justice Niamat Ullah. 
GAJADHAR AND OTHBRS—DRFENDANTB8— 
APPLICANTS 


versus 
OHUNNI LAL AND oTRSRS—PELAINTIFES— 
OPPOSITE PARTIRS, 

Arbitration--Acquiescence in appointment of mew 
arbitrator—Estoppel against pleading invalidity of 
appointment, 

The parties to a suit herbed to refer their differ- 
ences to arbitration. The plaintiff nominated ono man, 
the defendants appointed another, and both of them 
jointly appointed a third. Ths plaintiff's nominee left 
the locality and the plaintiff asked the Oourt to appoint 
another person nominated by him as an arbitrator, 
The second nominee was appointed and the arbitration 
proceeded. The defendants also adduced their evidence 
before the arbitrators. The award went against the 
defendants and the latter thereupon objected to the 
second nomination by theplaintiff without their 
consent: : 

Held, that the defendants were estopped from 
questioning the appointment of the second arbitrator 
ae they had acted as if he had been legally appoint- 
ed. 
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Civil revision from an order of the 
Mons Mainpuri, d&ted the 4th of July, 
1927. 

Mr. Baleshwari Prasad, for the Applicants, 

Mr. H. P. Asthana, for the Opposite 
Parties. 

JUDGMENT .—This is an application 
to revise an order of the learned Munsif of 
Mainpuri dated the 4th of July, 1927, by 
which he acceptedan award and directed 
that adecree be framed in terms of it. 

It appears that the applicants before us, 
the defendants in the suit, and the plaintiff, 
agreed to refer their differences to the 
arbitration of three gentlemen. The 
plaintiff nominated one man as his arbitra- 
tor. The defendants nominated cne man 
as their arbitrator and the parties jointly 
nominated a third arbitrator, whom they 
called Umpire. A reference was made and 
after a certain stage, Mr. Ram Sahai who 
had been nominated by the plaintiff, 
absented himself. The plaintiff then went 
before the Court and stated that his srbi- 
trator had left the locality, that there was 
no knowing when he was coming back and 
that, he proposed that one Mr. Ganga 
Sahaishould be appointed as his arbitrator. 
The learned Munsif ordered that the name 
of Mr. Ganga Sahai be substituted in the 
order of reference for Mr. Ram Sahai. He 
said that he passed this order subject to any 
legalobjection that mightbe taken by the 
defendante. The arbitration proceeded. 
The defendants adduced their evidence 
before all the three arbitrators including 
Mr. Ganga Sahai and ultimately, the major- 
ity made an award in which the gentleman 
nominated by the defendants as their 
arbitrators did not join. When the mat- 
ter came up before the learned Munsif, 
objections were taken to the award by the 
defenflanta and one of the objections was 
that the appointment of Mr. Ganga Bahai 
contravened the provisions of para. 5 
of the Second Schedule of the Civil Proce- 
dure Code. The learncd Munsif held that 
para. 5 had no app'ieation and having 
dismissed the objections, passed the order 
already mentioned. 

In this Court, it has been contended 
that the appointment of Mr. Ganga Sahai 
was illegal, inasmuch as the defendants had 
no previous notice of the appointment. 

As a proposition of law, we may be 
prepared to concede that although Mr. 
Ganga Sahai was a nominee of the plaint- 
iff, the defendants were entitled to see 
whom the plaintiff was going to appeint . 
and to decide, for themselves, whether they 
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would agree to submit tó an arbitration, to 
the Board of which Mr. Ganga Sahai was 
oneof the members. But the conduct of 
the defendante in this case shows that they 
never took any exception to the ap- 
pointment of Mr. Ganga Sahai. They ad- 
duced their evidence and acted as if that 
gentleman had been legally appointed and 
it was only after the award had gone 
against them, that they took exception to 


--t¢ In our opinion, the defendants are 


estopped from questioning the validity of 
the appointment. Inthe result, the appli- 
cation fails and it is hereby dismissed 
with costs. 

A. Application dismissed. 


— 


ALLAHABAD HIGH COURT. 
ORIMINAL REVIBION No. 155 or 1929. 
April 19, 1929. 

Present: —Mr. Justice Dalal. 
KUNDAL LAL-—APPLIOANT 
versus 
MANOHAR LAL--OFProsITE PARTY. 

Criminal Procedure Code (Act V of 1898), 8. 187— 
di RT MINAS for further enquiry, when to be 


A further inquiry may be ordered only in cases 
where a Magistrate has not taken sufficient trouble 
or has come toa perverse decision. 

A Court of Revision cannot order such enquiry 
merely for the reason of disagreement with the con- 
clusion arrived at-by the Magistrate. 

Oriminal revision from an order of the 
District Magistrate, Agra, dated the 
31st of January, 1929. 

Messrs. Hazari Lal Kapoor and K. D. 
Malaviya, for the Applicant. 

Mr. Saila Nath Mukerji, for the Opposite 
Party. f . 

JUDGMENT.—I refrain from giving 
my opinion as to the meaning of the word 
“Dassa” and the propriety of its use 
by Kundan Lal, as occasion may arise for 
a suitin the Oivil Oourt. AllI have to 
examine is whether it would be proper to 
order further enquiry in the Oriminal 
Court. I am decidedly of the opinion 
that thetime of the Oriminal Court should 
not further be wasted. Manohar Lal 
took his chance. The Magistrate held a 
careful enquiryand arrived at a certain 
conclusion. A Court of Revision merely 
for the reason of disagreement with that 
conclusion isnot entitled to order further 
enquiry. A further enquiry may be 
ordered onlyin cases where a Magistrate 
has not taken sufficient trouble or has 
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come to perverse decision. On the evi- 
dence on therecord I am satisfied that the 
Magistrate tried the case with great care 
and patience and examined the evidence 
to the best of his ability. Even if he 
came to a wrong conclusion, a Oourt in 
revision has no jurisdiction to order further 
enquiry. 

I set aside the order of the District 
Magistrate and direct the order of dis- 
charge of the Magistrate, Mr. H. Husain, 
dated the 8th of November, 1928, to stand. 

A Order set aside, 


ALLAHABAD HIGH COURT, 
SECOND Olvin APPaAL No. 1868 or 192°, 
April 22, 1929, 
Present:—Mr. Justice Sulaiman and 
Mr. Justice Pullan. 

RAM DAWAN SHUKUL--PraAINTIFF 
—APPRLLANT 
versus 
RAM SURAT SHUKUL anp OTHE&8—- 


DsrENbANTS— RBSFONDRNTS. 

Pre-emption—Pre-empter consenting to sale— Rival 
pre-emptor's right to pre-empt—Consent, effect of. 

A person who consents to a saleand thereby dis- 
qualifies himself from claiming the right of pre-emp- 
tion loses his right of pre-emption altogether, and 
cannot assert it againsta rival pre-emptor. 


Second appeal from a decree of the Ad- 
ditional Subordinate Judge, Azamgarh, 
dated the 3rd of May, 1927, confirming 
that of the Munsif, Havali. 

Mr, R. C. Ghatak, for the Appellant 

Mr. Mukhtar Ahmad, for the Respond- 
ents. 

JUDGMENT.—This is a plaintiff's ap- 
peal arising out of a suit for pre emption. 
The lower Appellate Court has found that 
the plaintiff isa member of a joint Hindu 
family with Raja Ram who isthe head and 
with Jagat and Vishnu Nath, his nephews. 
Under the sale-deed in question part of the 
property wastransferred by the vendor to 
Jagatand Vishnu Nath and another part to 
two other persons. The sale-deed was con- 
tested by the head of the joint family Raja 
Ram. The learned Judge has referred to 
further circumstantial evidence indicating 
thatthe relations between the appellant and 
the vendees were cordial and the appellant 
took an active part in other connected 
transactions, From all this he has infer- 
red that the appellant consented to this 
transfer and is, therefore, estopped from. 
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claiming the right of pre-emption. His suit 
has been dismissed. The rival suit for 
pre-emption has, however, been decreed. 
Both the plaintiff and the rival pre-emptor 
were impleaded in each other's suit as pro 


forma defendanta. 
Advocate for the 


The learned 

appellant contends that even if the 
plaintiff is estopped as against the vendor 
and the vendees he is not estopped as 
against the rival pre-emptor who was no 
party to the transaction. In our opinion 
this contention cannot prevail, 

By having consented to the transfer the 
plaintiff disqualified himself from pre- 
empting and lost his right of pre-emption 
‘altogether. At that time the rival pre- 
emptor could not have come on the scene. 
Having lost his right he cannot now assert 
it as against the rival pre-emptor. The 
plaintiff's right of pre-emption entitled 
him toan offer being made before the 
transfer was effected. If he chose not to 
object to the transfer his right of pre-emp- 
tion was gone. This plea is certainly open 
to the rival pre-emptor also who was im- 
pleaded in the suit. 

The finding ofthe Court belowis a finding 
of fact and must be accepted in second 
appeal, The appeal is dismissed with costs. 


A Appeal dismissed, 


LE 
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ALLAHABAD HIGH COURT. 
ORIMINAL Raviston Ne. 230 or 1929. 
April 16, 1929. 

Present:—Mr. Justice Dalal. 

BENI BINGH--ArPLIOANT 
versus 
EMPEROR—Opposirre Parry, 

Criminal Procedure Code (Act V of 1898), 8. 110— 
Order for security against person placed under security 
by another Magistrate, legality of. 

Section 110, Criminal Procedure Code, is intended 
to guard against the freedom ofa dangerous man 
without security and not his freedom entirely. 

Procesdings under the said section cannot, therefore, 
be taken against a person who is already placed 
under security by another Magistrate. 

Oriminal revision from an order of the 


Sessions Judge, Muttra, dated the 22nd 


February, 1929. 

Mr. Ram Nama Prasad, for the Appli- 
cant, 

Dr. M. Waliullah, Assistant Government 
Advocate, for the Orewn, 
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JUDGMENT.—These proceedings must 
be quashed, On 22nd September, 1928, the 
Sub-Divisional Magistrate of some place 
not noted issued notice to Beni Singh as 
follows:—'*You are by habit extortionist and 
80 desperate and dangerous as to make you 
being at Jarge hazardous to the community. 
Teall upon you to show cause why you should 
not be ordered under s. 110 (f) of the Crimi- 
nal Procedure Code" to execute & bond 
with sureties, The order is wrongly word- 
ed, There isno mention in cl. (f) of an 
"extortionist". Extortionist is mentioned 
in cl. (d) and not in cl. (f) Another 
mistake inthe notice is that what the 
seotion desires to guard against is the 
freedom of a dangerous man without 
security and not freedom entirely. To 
judge by the notice one would think that 
Sub-Divisional Magistrate was determined 
tosend Beni Singh to prison contrary to 
law. There can be no hazard to the commu- 
nity under the present circumstances, 
because Beni Singh is not at large without 
security. A Magistrate of Agrahas placed 
him under security on 13th August, 1928. 
Bo obviously no hazard to the community 
exists until 13th August, 1929, These pro- 
ceedings against Beni Singh are entirely 
misdirected. I hereby quash them and 
direct that no such proceedings may be 
taken againsthim until 13th August, 1929, 
or until the order of Mr. Lalta Prasad, 
Magistrate, First Olass of Agra, dated 13th 
August, 1928, is earlier set aside. 

A. Proceedings quashed. 





ALLAHABAD HIGH COURT. 
URIMINAL Revision No. 135 oF 1929, 
April 11, 1928. 
Present:—Mr. Justice Dalal. 
SHANKER SINGH AND OTMERS— 
APPLIOANTS 


Versus 
EMPEHROR— Opposite PARTY, 

Criminal Procedure Code (Act V of 1898), s.4$6— 
Finding of fact—Revision—Interference. 

Where there is evidence of whatsoever character 
on which a particular finding of fact may be based, the 
High Court is precluded under the terms of s. 435 of 
the Criminal Procedure Code from interfering with 
that finding. 


Criminal revision from an order of the 
Sessions Judge, Farrukhabad, dated the 


25th of January, 1928. 
Messrs. A. P. Dube and H. C. Deeanges, 


forthe Applicants. 


= 
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Dr. M. Waliullah, Assistant Government 
Advocate for the Crown, 

JUDGMENT,—In this case it has 
been definitely held by both the subordi- 
nate Courts that Moti wasnot only beaten 
but was robbed of a sum of Rs, 150. It is 
argued here that this Oourt could revise 
the finding of fact of the subordinate Courts 
and held that Moti was only beaten and 
that there was no robbery. Reference was 
made to the wording of s. 435 of the Code 
of Oriminal Procedure that this Court may 
send for a record to satisfy itself as to the 
correctness, legality or propriety of any find- 
ing, sentence or order recorded or passed. 
Legality and propriety would both include 
questions of law as to whether a finding, 
sentence or order was legal or proper 
having regard to the evidence. Then there 
is the word “correctness”. Thatdoes not 
mean that this Court may inquire whether 
the finding was acceptable to it on a 
balance of the evidence recorded in the 
trial Court. The correctness of the finding, 
sentence or order also implies a legal 
defence such as the finding being based 
on an entire want of evidence or being 
incerrect in the sense that the witnesses 
may have said, for instance, that no theft 
was committed and the Court may have 
recorded a finding that theft was committ- 
ed. The power of this Court in appeal is 
totally distinct from the power of this 
Court which can be exercised in revision. 
Where there is evidence of whatsoever 
character on whicha partieular finding of 
fact may be based this Court is precluded 
"under the terms of; 435 of the Oriminal 
Procedure Code from interfering with that 
finding. In the present case there is 
evidence that Moti was not only beaten 
but was robbed also and on that evidence 
the subordinate Courts could corfectly 
arrive at a finding that a dacoity was 
committed. Under the circumstances the 
finding was correct, and no question can 
arise here on that point in revision. 

Having regard to the circumstances of 
the case the sentences of imprisonment is 
justified. It is true that the fine of Rs, 100 
on every one of the applicants is excessive, 
I reduce the fine in every case to Rs. 20 
and the imprisonment in default to one 
month's rigorous imprisonment otherwise 
the application is dismissed. The balance 
of the fine, if recovered, shall be refunded. 

A. ` Application dismissed. 
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ALLAHABAD HIGH COURT. 
GacoND Oivit Arrear No. 792 or 1927, 
April 22, 1999. 

Present: —Mr. Justice Sulaiman and 
Mr. Justice Pullan. 
SURAJMAL AND oTHRRS—DEFENDANTS 
—APPHLLANTS 
versus 
SHANKAR AND ANOTHER—PLAINTIFFS 
AND PHULO AND orHEg8—DRBFENDANTS — 

: RESPONDENTS. 
Agra Pre-emption Act (XI of 1998), ss, Lh, LI 
Notice sent to pre-emptor but not received by hi 


effect of—Sale price unreal—Power of Court to Í 
market value, 


Section l4 ofthe Agra Pre-emption Aot implies 
that notice must be received by the persona concern- 
ed. Proof of mere posting of a notice is not sufficient 
to bring a case within the purview of the section. 

In asuit for preemption when the Court comes 
to the conclusion that the amount entered in the sale 
deed is grossly excessive and could not have been 
really pad to the vendor and there is no other 
material to find the actual price, the Court is entitl- 
ed to proceed to findthe market value of the pro- 
perty under s, 1T of the Agra Pre-emption Act, 


Second appeal from a decree of the 
District Judge, Meerat, dated the 18th of 
June, 1926, confirming that of the Addi- 
tional Bubordinate Judge, dated the 15th 
of February, 192i), 

Messrs. S. C. Goyle and P, L. Banerji, for 
the Appellants. 

Dr. K. N. Katju, for the Respondents. 











such persons, which undoubtedly 

given to the p 
concerned. The use of the word ‘iss 
s. lo is ambiguous, but reading the 
of that section particularly the 
portion of it which lays down tha 
right of pre-emption would not be 
tinguished ess such person within 
period of one month ef the rece; 
notice communicates his intenti 
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chase, no doubt is left that service on the 

e Pre-emptors is essential Their right is 
only extinguished when they allow one 
month to expire after the receipt of such 
notice. There is, therefore, no force in this 
ground. 

The next ground relates to the queetion of 
consideration. The ostensible sale price 
was Rs. 7,800. Both the Oourts below 
have found that the oral evidence produced 
by the plaintiffs that part of this amount 
was actually returned was not worthy of 
credit, But the lower Appellate Court has 
gone on to consider the circumstances of 
thik’ ease and hag come to the conclusion 
that the ostensible price is grossly exces- 
sive. It then considered the market value 
of the property and came to the conclusion 
that even Rs. 4,750 which had been found 
by the first Court to be value was itself 
excessive but inasmueh as there was iio 
tross-objection it did not reduce that 
amount. 

We think that when the Court came to 
the conclusion that the amount entered 
in the sale-deed was grossly excessive and 
it was convinced that the whele of that 
amount could not have been paid to the 
vendor and there was no other material ‘on 
the record to come toa definite finding as 
regards the actual price of it, it was entitled 
to proceed to find the market value of the 

property unders. 17 of the Act. The finding 
jat Ra, 4,750 isnot below the market price 
ust be taken as a finding of fact 
i is binding on us in second 
eal. We, therefore, think that there is 
rce in this appeal. It is dismissed with 
including in this Court fees on the 
r scale, 























Appeal dismissed, 


LAHABAD HIGH COURT. 
ORIMINAL ÁPPBAL No. 558 or 1928, 
July 19, 1928. 
resent :—Mr. Justice Banerji and 
Mr.Justice King. 
EMPEROR— APPELLANT 
Versus 
ABDUL AZIZ—RESrONDENT. 
minal trial—Emdence—Conviction on circum- 
al evidence, when proper. 


sis than that ofhis guilt. The 
6r, must be a reasonable ono, not 
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a wild and vague guess, and a hypothesis based on 
the evidence in thecase and the statement of the 
accused. [p. 350, col. 1] i 

[Their Lordships convicted the accused on circum- 
stantial evidence. 

Oriminal appeal from an order of the 
Sessions Judge, Allahabad, dated the 2nd 
June, 1928, 

Mr. Sherwani, for the Respondent. 


JUDGMENT.—This is an appeal by 
one Abdul Aziz, aged 57, resident of Mohalla 
Malaka, in the town of Allahabad who has 
been convicted and sentenced to death 
by the learned Sessions Judge of Allah- 
abad. for murdering a little girl named 
Lattho, aged 9, the daughter of a neighbour 
of the appellant. 

On the 22nd of February, 1928, Lattho, 
daughter of Abdul Samad, left her father's 
house in Malaka to play about. She was 
never seen alive, and the next time when 
her father saw anything of the little girl 
was her trunk without the legs, arms and 
head in a bundle near the railway line 
which passes through Malaka. 

At 4 p.m.on the 24th Abdul Samad's 
wife wanted the little girl Lattho, and two 
boys Hamid Hussain and Mohammad Ayub 
were sent out to search for Lattho, These 
boys were aged 13 and 1l respectively 
and came back to the house and informed 
Abdul Samad thatthe girl could not be 
found. Abdul Samad and his relations 
searched for the girl and not finding her 
till 9 o’clock made a report to the Police 
about the disappearance of the girl. This 
report is Ex. G. In that report is to be 
found a description of the girl and the 
clothes she was wearing, and it was also 
said that she wore a pair of Blippers, and 
all the ornaments that she wore were 
given in detailin that report. Next morn- 
ing Bearch was continued, and when the 
father was going along the railway line 
he noticed a bundle which on opening 
was found to contain the trunk of the girl. 
A report was made at the Police Station, 
and Sub-Inspector Suraj Narain Singh 
came to the scene to investigate into the 
crime. One Wilayat Hussain, a resident 
of Malaka, informed the Sub-Inspector 
that his servant Sultan had told him that 
& man wearing white trousers had thrown 
something into & well which was a few 
hundred yards from the residential quarters 
in Malaka. Sub-Inspector Suraj Narain 
Singh has stated that he sent for divers 
and in the presence of witnesses the well 
was searched and out of it two legs in 
trousers tied to a,,brick were taken out 
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of the well. We have it from Sub-In- 
spector Suraj Narain Singh, and we have 
no reason whatsoever to any way suspect 
or criticize the action of Suraj Narain 
Singh, that some residents of Malaka sug- 
gested that he should examine the dahliz 
and the courtyard of these people and the 
other residents of Malaka to see whether 
there were any blood stains to indicate 
that the girl had been murdered in the 
house of any ene of them. He looked into 
the courtyard and dahliz of about 12 houses 
and the third or the fourth house which 
he looked into was the house of the appel- 
lant Abdul Aziz, but not finding anything 
he proceeded to make other inquiries, 
Later on he received certain information. 
The information was that the cries of the 
little girl Lattho had been heard about 
4 o'clock in the house of Abdul Aziz, The 
result of this information was that at about 
4 p.M., he proceeded to search the house 
of Abdul Aziz. He found on a wire rope 
in the courtyard a gamarband, patjama 
and handkerchief which appeared to hi 
to be blood stained and had been washed 
and he took possession thereof. The Sub- 
Inspector tells us that although he had 
a lamp he could not complete the search 
of the rooms of the house, because they 
were dark. He, therefore, postponed further 
search till the next day and kept the 
house under observation that nothing 
was removed therefrem. Sultan the ser- 
vant of Wilayat Hussain was not examined 
till the afternoon. Abdul Aziz had either 
been arrested or was arrested after the 
statement of Sultan, it is immaterial for 
the purposes of this case. Whether Sultan's 
statement made to the Police is true or 
not, but Sultan stated that Abdul Aziz 
was the man who had thrown a bundle 
into the well from which the legs had 
been taken out. Although Wilayat Husain 
stated that he had told the Sub-Inspector 
that Abdul Aziz was the person who had 
thrown the bundle, we, however, have no 
hesitation in believing the statement of 
Suraj Narain Singh that all that he had 
been told inthe morning was that a man 
wearing white trousers had thrown 4 bundle 
into the well. 

As we have said Abdul Aziz was arrest- 
ed, and on the 24th of February the Sub- 
Inspector having obtained a carbide lamp 
and having had some of the tiles of the 
roof removed searched the house of Abdul 
Aziz, taking all due precautions and 
during the course of this search he dis- 
covered ornaments Exs. 6 to 12 and a 
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gandasa Ex. 2, knife Ex. 4, a razor Ex. 5 
and an angochha along with numerous 
articles. The articles taken possession of 6 
on the 23rd and the articles which appeared 
to have had blood-stains were sent to the 
Ohemical Examiner to Government, and 
from his report we have it that the gandasa 
had extensive blood stains, and so had 
Several other articles found during the 
search. The ornaments found have been 
duly identified as the ornaments which 
Lattbo had been wearing, and the other 
pieces of jewellery found subsequently, 
which we will mention presently. were 
entered in the report made at 9 P, v, on 
the 22nd of February, 1928, by Abdul 
Samad and have all been duly identified 
as the jewellery which the little girl had 
worn. 

As regards the gandasa, Ex. 3, there is 
no evidence that it belonged to Abdul 
Aziz, but Abdul Aziz in his statement 
when examined in Court by Mr. S. W. 
Bobb, the Committing Magistrate, clearly 
admitted that the gandasa belonged to 
him. This statement, no doubt, Abdul Aziz 
said in the Court of Session he had never 
made. But we have no doubt whatever 
that Abdul Aziz did make the statement 
before Mr. Bobb, and that the gandasa 
belonged to him. 

Abdul Aziz hadin the meantime been 
sent to the lock-up, and the Sub-Inspeetor 
gent for Abdul Aziz from the kavalat a 
questioned Abdul Aziz. He pointed où 
a gold ear-ring, Ex, 7, which was recover 
from a surahi kept in one of the room 
of his house, and then led the Sub-Ig 
spector to a well in the lane where th 
old blind asylum was, which is at som 






















stated anything about the arrest of Abdul 
Rafiq, as his appeal is not before 4 
Abdul Aziz and his son Abdul Jawi 
the completion of the investi; 
sent up for trial and were dy 
the learned Sessions Judgg 
of the murder of Musang 
The learned Segg 
that the trunk 
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tation in accepting this finding, nor is the 
finding challenged by the learned Counsel 
for Abdul Aziz. 

As has been pointed out by the learned 
Sessions Judge, there was no eye-witness 
to the murder of Musammat Lattho, and 
the case entirely depends on cireumstantial 
evidence. Ín & case of cireumstantiál evi- 
dence we think that the principle enun- 
ciated by the learned Sessions Judge that 
in order to justify the inference of guilt 
the inculpating facts must be incompatible 
with the innocence of the accused and 
incapable of explanation upon any other 
reasonable hypothesis than that of his 
guilt is correct. We have, therefore, to 
sea in this case whether on any hypo- 

| thesis—the hypothesis must be a reason- 
able hypothesis not a wild and vague 
ess and a hypothesis based on the evi. 
ence in the case and the statement of 
the accused—-we can come to the conclu- 
sion that it does not point to the guilt 
of the aecused or there i8 any reasonable 
doubt as to the guilt of the accused, the 
accused is entitled to an acquittal, 
We have, however, in this case to ex- 
amine the facts. The evidence of the two 
little boys, namely, Hamid Hussain and 
Mohammad Ayub has been severely criticiz- 
ed by Mr. Sherwani, But we have no hesi- 
tation in accepting the truth of the state- 
ents of these two little boys. Hamid 
[ussain stated that he had seen Musammat 
attho playing with some girls including 
bdul Aziz’s little girl aged about the 
hme as Lattho infront of Abdul Aziz's 
louse before he went to look for Musam- 
nat Lattho after 4 P. x, The learned 
udge and the assessors saw the demeanour 
Pf these two little boys, and the learned 
‘Judge was impressed by the demeanour 
ht tue boys, in the cross-examination of 
e boys they have not stated anything 
hich, in our opinion, throws any doubt 
kupon their statements, The statement of 
amid Hussain is of great importance, 
in view of the theory put forward by-Mr. 
Sherwani, namely, that even if all the 

stg proved by the prosecution be accept- 
-planation he suggests is that 
else in the house may have 
he murder, and Abdul Aziz 
ather member of his house 
i) the murder was only 
ofender. We will 

its | appropriate 
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doubts that Abdul Aziz wasin the house 
at about 4 o'clock, and his statement in 
Oourt that he did not return till 7 P. m. 
on that day is, in our opinion, totally 
false, Abdul Aziz has no explanation to 
offer as to the presence of the clothes 
stained with human blood found in his 
house on the 23rd of February. The 
learned Counsel has criticized the evidence 
of the Sub-Inspector and the search wit- 
nesses. But we cannot find anything to 
raise any suspicion as to any of the search 
or that the search witnesses were not speak- 
ing the truth. 

The search on the 24th, which was duly 
made, olearly indicates that the articles 
were hidden in different parts of the differ- 
ent rooms in the house, and in fact an 
orhni which belonged to the girl was dis- 
covered with an angochha by digging 
underneath the chulah. Attempt has been 
made to prove that the angochha belonged 
to the accused. But we do not think that 
the prosecution has succeeded in proving 
that. Thereafter the discovery on the 
afternoon of the 24th of the Bijli Ex. 7, . 
Seems to us to indicate that Abdul Aziz 
knew perfectly well how that Bijli had 
come to bein his possession. Abdul Aziz 
pointed out a dry surahi in which the 
Bijli was, and it was after breaking the 
surahi that the Bijli, Ex. 7, could be taken 
possession of, as there was dry lime in- 
side the surahi. There ia no explanation 
by Abdul Aziz as to how he knew that 
the head and the arma of Musam mat Lattho 
would be found ina well of the old blind 
asylum. No doubt, the ,Sub-Inspector was 
cross-examined suggesting thatit was the 
result of the general search of wells con- 
ducted by him that he discovered the 
head and the arms, but we have no hesi- 
tation in agreeing with the finding of the 
learned Sessions Judge that it was Abdul 
Aziz who took the Sub-Inspector and the 
witnesses to the well from which the head 
and the arms were taken out. 

What is the conclusion to be arrived 
at from the circumstances set out above. 
We are of opinion that it points to the 
guilt of Abdul Aziz, and on no reasonable 
hypothesis can we hold thathe is inno- 
cent of murder, though he may be guilty 
of various other offences under the Indian 
Penal Oode. The only explanation that 
we can find on the record is Ex. T the 
statement of Abdul Aziz made under 
8.164 of the Code of Oriminal Procedure, 
That statement is on the face of it absurd 
in that he suggests that three strangerg 
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brought his neighbour's little girl into the 
house and murdered her, and he was 
given the ornaments to keep, and it was 
the result of & threat by these three men 
that he did. This suggests that there was 
nobody besides himself in the house at the 
time when the girl was murdered. This 
also suggest8 that his wife, daughter-in- 
law and his little girl were not in the 
house, although the Sub-Inspector saw the 
wife and the daughter-in-law in the house 
onthe afternoon of the 23rd. In fact in 
Abdul Aziz's statement befere the Court 
of Session he stated that the female mem- 
bers of his house were not in the house 
on the 22nd. The learned Counsel for the 
appellant has pointed out to a statement 
of Abdul Samad to be found at page 29. 
Abdul Samad's statement was that in these 
days in Abdul Aziz's house were living 
his:daughter-in-law, his daughter, a brother 
of Abdul Aziz and Abdul Aziz's three 
sons, But Abdul Samad says that he had 
never been inside the house of Abdul Aziz. 
This general statement seems to us to be 
insufficient to hold that on the date of 
occurrence that is some time between 3 and 
8 r. x, on the 22nd of February besides 
Abdul Aziz and his son Abdul Rafiq some- 
body else wasin the house. In fact, in 
our opinion, the statement of Hamid Husain 
that he knocked at the two entrances to 
the house of Abdul Aziz to enquire as to 
whether Musammat Laitho was there or 
not and the fact that Abdul Aziz and his 
son answered “no” suggests that had there 
been any ladies of any other occupants 
of the house the boys would not have had 
to knock at two different doors of the 
same house to get an answer that Lattho 
was notin the house. We have, therefore, 
nothing on the record of this case to 
enable us to accept the suggestion of Mr. 
Sherwani that somebody else might have 
committed the murder, and Abdul Aziz 
was trying to save him, and that he was 
an accessory after the fact. Had there 
been any trath in the suggestion we have 
no doubt that questions would have been 
put to the neighbours, who were the search 
witnesses, to prove that as a matter of 
fact there were various other people living 
in the houseand were present in the house 
TN afternoon of the 22nd of February, 

It has been further argued by Mr. Sher- 
wani that there was no motive for this 
murder, We are unable to accept this 
contention, and the fact that the murderer 
did not take allthe ornaments belonging 
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to the girland that the ornaments were 
only worth Rs. 58 does not make it im- 


- probable that the murderer could have 


committed the murder for greed. 

The result is that we affirm the con- 
viction and sentence passed on Abdul Aziz 
and direct that the latter be carried out 
according to law. 

A. Conviction affirmed, 


ALLAHABAD HIGH COURT. 
Freet Orvin APPRAL No. 316 or 1925. 
July 12, 1928. 
Present:—Mr. Justice Sen and 
Mr. Justice Weir, 

Thakur HIRA MANI SINGH— 
PLAINTIYF—ÀPPBLLANT 


versus 
Thakur ANMOL SINGH-—DBsFBNPANT 
—RESPONPENT. 


ity of—Dectrine of 
cable—English Law distinguished from Indian Lak. 
No gift SEE UE can be made even 
em 


among \ y registered instrumght 
signed by Ce donor & 
least two: c oe & 
sankalap m € 3, o> 
immoveable . o A € e. 
the property 1, s [A 
There is not NGA A 
bestowing an : o. 
adding & defeas. © “o 
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ristoromont Das o0 


1) and Soorjeemom 
2), relied on. 

The doctrine of pal 
certain English cases 
settlements in considera. 
applied to gifts made b, 
time of & du marriage, 
not the outcome of & con! 

A positive enactmen 
Property Act, 
equity. [ibid.] he 





First appeal from adeo, .. ~- he 
dinate Judge, Allahabad, dated the v,»&b]a 
April, 1925. by 

Messrs. Peary Lal Banerji and Kor on 


Leghate, for the Appellant. at 
Bir Tej Bahadur Sapru and Mr. K of 
By 


appeal arising out of a suit for proprietary 
possession of a village of the name of Sarai 
Aghai Chand alias Chandaukhi situate in 
pargana Gikandra of the District of Allah: 


352 


&bad and for recovery of Rs. 500 on 
account of mesne profits for kharif and 
rabi 1331 Fasli. One Thakur Jagtamba 
Prasad Singh was the owner of the pro- 
perty in suit jointly with the plaintiff who 
“was his son. The plaintiff is a Parihar 
Thakur. The defendant belongs to the 
Baghel clan. He is highly connected and 
belongs to the family of His Highness the 
Maharajah of Rewah. Jagtamba Prasad 
Singh had a daughter of the name of 
Musammat Pershad Kuer. He gave this 
daughter in marriage to the defendant in 
the month of June of the year 1915. On the 
8th of May, 1918, Jagtamba Prasad Singh 
executed a deed of gift in favour of his 
daughter, certain recitals for which are 
material for the purpose of this appeal. 
He stated in this document:—“On the 
occasion of ‘kanyadan’ ceremony of my 
daughter Musammat Parshad Kuer, I, the 
executant, had made a ‘Sankalap’ of my 
zamindart property of the value of Re. 8,000 
situate in mauza Sarai Aghai Ohand alias 
Ohandauki, pergana Sikandra, District 
Allahabad but the deed of gift could net 
fe executed up to this time”............... E 

have made a gift of a 16-annas zamindari 
iy eae bearing a jama of Re. 443 situate 
in’ Mauza Sarai Aghai Ohand alias Ohand- 
BUELGe e ern in favour of Musammat Par- 

v 






25n of the gifted property and enjoy 
e as a proprietor., All the rights 
ich I, the donor, had in the gifted pro- 
perty prior to the execution of this deed of 
gift Have been transferred to the said donee 
from this date. Now, I have ceased to have 
any right or share in the gifted zemindari 
property. The doneeis the owner of the 
entire property. She can do whatever she 
may like with it... mne 
If Musammat Parshad Kuer donee daugh- 
ter of me, the executant, begets any male 
issue, then that son will be the owner of 
the gifted property. If by chanceshe does 
not beget any male issue then the gifted 
property shall revert to thefamily of me, 
the executant.” Thakur a RR Prasad 
Singh .died in November 1 20, leaving the 
plaintiff: the sole surviving member of the 
joint family. Musammat Parshad Kuer 
died on the 5thof December, 1922. She 
gave birth to no children by the defendant 
and left ne male issue. Mutation of names 
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waa effected in favour of Musammat Parshad 
Kuer in pursuance of the deed of gift. 
Upon the death of Muasmmat Parshad 
Kuer troubles arose in the Oourt of 
Revenue in connection with the mutation 
of names. The plaintiff's name was ordered 
to be mutated by the Assistant Collector 
on the 3let of May, 1923. The Collector, 
however, reversed that order and directed 
the name of the defendant Anmol Pagh 
to be brought upon the Revenue Record by 
his order, dated the 17th of August, 1923, 
This order, was confirmed by the Oommis- 
sioner on the 27th of November, 1923. 

This suit was commenced on the 31at of 
May, 1924. The deed of gift was attacked 
on a variety of grounds. The plaintiff ` 
urged that the document had not been 
properly attested, that Mauza Ohandauki 
was the joint ancestral property of the 
plaintiff and Thakur Jagtamba Parshad 
Singh, that the latter was not competent 
to donate the property to his daughter that 
the document had never been enforced and 
that in any ease the plaintiff was entitled 
to recover possession of the property under 
the terms of the deed of giftas Musammat 
Parshad Kuer had died without leaving any 
male issue, 

An ex parte decree was passed against the 
defendant on the 30th of September, 1924, 
but this decree was set aside by the order 
of the Court, dated the 9th of January, 1925, 
and the case was restorad to its original 
number. 

The defendant contested the suit on the 
ground that the plaintiff's father had made 
a sankalap of the property in controversy at 
the time of kanyadan ceremony by way of 
dowry to the defendant and not Musammat 
Parshad Kuer thatthe deed of gift had 
been executed in continuation of the said 
transaction that since the sankalap and the 
deed of gift aforesaid the defendant and his 
wife had remained in proprietary possession 
of the property and that the condition in 
the deed of gift that the property was to 
revert to the family of Jagtamba Prasad 
Singh if Parshad Kuer died without beget- 
ting and leaving any issue was inserted 
into the deed of gift without the know- 
ledge or consent of the defendant and 
his wife and that the said condition was 
not binding or enforceable. The learned 
Subordinate Judge found that the property 
was joint ancestral property of the plaintiff 
and his father that the property was gifted 
by way of sanakalap tothe daughter, Musam- 
mat Parshad Kuer, on the occasion of the 
marriage and not to the defendant, tha 
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Jagtamba Prasad Singh was competent 
under the Hindu Law to make this gift in 
favour of his daughter which was of a 
reasonable portion of the joint ancestral 
property that the gift made at the time 
of the sankalap was absolute and conferred 
an absolute tithe upon the daughter that 
the deed of gift dated the 8th of May, 1918, 
was duly attested by witnesses that the 
gift was given effect tofrom the date of 
the sankalap and the donee had remained 
in possession of the property through her 
father, Jagtamba Prasad Singh; that 
Jagtamba Prasad Singh was not competent 
to insert a condition in the deed of gift that 
the property was torevert to his family on 
the happeningofa particular contingency, 
namely, the death of Musammat Prashad 
Kuer without leaving an issue, that the said 
condition was inserted into the deed of 
gift without the knowledge of the donee 
who wasa minor and of her husband Anmol 
Singhthe present defendant and that the 
marriage of Musammat Prashad Kauer 
having been made in the approved form 
the property in suit wasthe stridham of 
Musammat Parshad Kuer and her husband 
was the heir to this property under the 
Mitakehara Law. On these findings the 
learned Subordinate Judge dismissed the 
plaintiff's suit. . 

The evidence as to the attestation of the 
documentis very meagre and unsatisfactory 
but the learned Counsel for the appellant 
does not assail the finding of the learned 
Subordinate Judge that the document was 
duly attested. He also does not impugn 
the deed of gift upon the ground that the 
father was not competent to denote a portion 
of the joint ancestral property in favour of 
his daughter on the occasion of her marriage, 
He challenges the finding of the learned 
Subordinate Judge that the sankalap of 
the property in suit was made by Jagtamba 
Prasad Singh to Musammat Parshad Kuer 
at the time of the nuptials. We have been 
taken through the statements of the plaint- 
iff's witnesses Banspati Singh, Samarjit 
Singh, Krishna Pal Singh, Baijnath 
Singh and Sheo Sahai Lal, They 
are unanimous in stating that the property 
was not gifted to the daughter at the time 
of the  kanyadan ceremony but was 

iven atthe time of the gauna ceremony 
which took place about three years later. 
The learned Subordinate Judge has given 
excellent reasons for disbelieving the 
statements of those witnesses. There does 
not appear to be any reason whatsoever 
for doubting the correctness of the state- 
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ment contained in the deed of gift that 
Jagtamba Prasad Singh had made a, 
sankalap of his property on the occasion of 
th^ kanyadan ceremony of his daughter. We 
uphold the finding of the Oourt below that 
the, gift was initially made by way of 
sankalap atthe time of the nuptials and 
not at the time of the gauna ceremony to 
Parshad Kuer. It is next urged that no 
valid title could pass to the donee bya 
mere sankalap of the property at the time 
of the kanyadan ceremony. The learned 
Subordinate Judge was of opinion that 
the gift by way of sankalap was a nuptial 
giftunder the Hindu Law and as such it 
was not liable to resumption or revocation. 
There appears to be some confusion of 
thought underlying this argument. The 
law relating to immoveable property affect- 
ing Hindus is embodied in Ohap. VIIof . 
the Transfer of Property Act. Section 129.- 
of the Transfer of Property Act provide 
“Nothing in this Ohapter................ 1. 
shall be deemed to affect......... sava“ 
provided bys. 123, any rale of Hindu.. ~ 
Law". Section 123 provides that ! 
purpo3e of making a gift of im 
property, the transfer must be e 
aregistered instrument signed 
behalf of the donor, and at 









and itfollowa that no gift of immovea 
property ean be made except by means of 
registered instrument signed by or on 
behalf of the donor and attested by at least 
two witnesses. A gift by way of sankalap, 
therefore, could not operate as a valid gift 
of immoveable property. It could not 
divest the donor of his proprietary rights 
in the property or clothe the donee with 
any title to the same. Jagtamba Prasad 
Singh must, in the eye of law, be taken to 
have continued to remain the owner of the 
property in dispute right up to the date 
when he exeouted the deed of gift, dated 
the 8th of May, 1918. Before that date the 
donor had not handei over to the donee 
an instrument of gift duly executed and 
attested and the mere fact of the gift of 
the property having been made directly or 
constructively and been accepted by the 
donee at the time of the nuptials did not 
confer an absolute title of the property 
upon the donee, The learned Subordi- 
nate Judge has erred inlaw in holding 
that the sankalap itself constituted an 
absolute gift of the property to the donee 
and that the subsequent deed of gift 
executed and registered on the 18th of May 
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1918, contained a revocation clause, If 
Jagtamba Prasad Singh was, on the date 
S aeontion of the deed of gift, the 
Zosta f the property, as we hold that he 
high 728 competent totransfer the property 
y to the daughter with a condition 

^ led that on the happening ofa 
ontingenoy, the estate was to revert 
amily. There isnothing in law to 
| the donor from bestowing an 
' estate upon the donee and adding 
Aance clause that on the happening 
?cified uncertain event the estate 
H ‘ease or terminate. Section 28 of 
Asfer ef Property Act provides that 

f iene of property an interest 
may be created to accrue to any 

^ with the condition superadded that 
,í 8 specified uncertain event shall 
“4, such interest shall pass to another 
“or that in case a specified uncertain 
is8hall not happen such interest shall 
sto another person". This section 
«ently gives statutory Tecognition in 
to those executory interests which in 
ish law are known as executory devises 
tained in a Will and, beforethe Statute 
57 WAB repealed, were called spring- 
Y ting uses, if such estates were 
: property by deed.” It has been 
Ivy Oouncil in Kristoremoni 
arendro Krishna Bahadur (1) that 
competent to a Hindu in making his 
ill to make a provision that the estate 
which he creates and gives to the recipient 
of his bounty may be divested or defeated 
by something which takes place after”. 
The limitations within which the rule is to 
operate have been discussed at length in 
this case, There can be no doubt that the 
rule is as much applicable to gifts as itis 
to Wills. This view issupported in prin- 
ciple by the decision in Soorjeemoney 
Dossee v, Denobundoo Mullick (2) and their 
Lordships ruled that the title of a par- 
ticular donee was defeasible upon the 
event of his death without leaving any 
son or son's son then living. The case of 
Lalit Mohan Singh Roy v. Chukkun Lal Roy 
(3) does not appear to be acase in point 
because their Lordships refused to consider 
the effect of the gift over, because the 
contingency upon which the property was 


d 












(1) 16 O. 383 at p 392; 161. A. 29; 13 Ind. Jur. 90; 
5 Sar. P.O. J. 285 (P. C. 


@) OM. LA. 123; 1 Sar. P.O. J. 837; 19 E.R. 
688. 

(3) 24 O, 834; 241. A. 76; 1 O. W, N. 387; 7 Bar, P. 
Q. J. 155, 
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limited to go over had not happened and 
Might not occur at all. 

It was within the power of Jagtamba 
Prasad Singh to provide a defeasance clause 
in the deed of gift. He was the owner of 
the property on the 8th of May, 1918, when 
the deed of gift was executed. lt was 
within his competency to insert the 
defeasance clause in the instrument and 
the consent of the donee was not necessary 
to validate the said clause. We cannot 
believe fora moment the defendant's story 
that heor the donee knew nothing about 
the defeasance clause in the instrument of 
gift. A registered instrument had been 
executed and the instrument must have 
been putinte the possession of the donee 
and her husband. The original document 
has not been produced by the defendant 
in this case, This is a matter which 
appears to us to be not without some 
significance. We hold that the denee and 
her husband were aware ofthe terms of the 
document and it did not in any way affect 
the validity of the defeasance clause whe- 
ther they knew the same or they did not. 
The learned Counsel for the respondent 
repudiates the finding of the trial Oourt 
that the original gift made at the time of 
the sankalap was not to the daughter but, 
to her husband, the defendant. A number 
of witnesses have been produced by the 
defendant to prove this. They appear to 
us to be the creatures of the defendant. 
Most of them were not even present at the 
time of the nuptials. There is a clear 
recital in the deed of gift that the sankalap 
was made to the daughter. The gift was 
followed by mutation in favour of Musam- 
mat Parshad Kuer. The profits of the pro- 
perty were paid to her during her lifetime. 
Upon the death of Musammat Parshad Kuer, 
the defendant applied for mutation, not in 
his own right but as heir to and 
successor of Musammat Parshad Kuer, We 
have not the least doubt about the cor- 
rectness of the finding of the learned Sub- 
ordinate Judge that the gift by way of 
sankalap was made to Musammat Parshad 
Kuer and not to the defendant. 

The learned Counsel for the respondent 
contends that even though no formal instru- 
ment of gift was executed and registered 
simultaneously with, ora short time after, 
the sankalap of the property at the 
kanyadan ceremony, the donee was 
immediately put into possession of this 
property and that, inasmuch as the pro- 
perty was transferred absolutely at the 
time of the eankalap without any conditions 
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whatsoever as to defeasance, a completo title 
passed to the donee under the doctrine of 
part performance. There can be no doubt 
that “ equity will in certain cases support a 
transaction clothed imperfectly in those 
legal forms to which finality attaches after 
the bargain has been acted upon". 
The plea as to part performance was 
not raised in the written statement 
nor argued before the trial Court. 
Under s. 37 of the Bengal, N-W. P. 
and Assam Civil Oourts Act, the Courts 
in these provinces are to adjudicate accord- 
ing to justic-, equity and good conscience, 
where there is no law governing the case. 
A positive enactment of law such as is 
contained ins.123 of the Transfer of Pro- 
perty Act cannot be ignored or over- 
ridden by a rule of equity. The doctrine 
of part performance, moreover, is an ex- 
tension of the rule of estoppel, which 
may forma valid pleato resist an action 
in which the title of the defendant was 
not founded upon a completed contract. 
Where there is a mere executory con- 
tract, the remedy of the party aggrieved 
is byasuit for specific performance of 
the contract instituted within the period 
of limitation. In the case ofa completed 
contract where all the formalities required 
by law have been duly fulfilled, the case 
of the party rests upon a perfected title. 
In between these two stages, comes part per- 
formance. This gives rise to certain rights 
which are higher than the rights arising 
under the contract and which fall short of 
the rights under a completed transfer. 
The learned Counsel for the respondent 
has to face certain difficulties. Marriage 
under the Hindu Law isnot founded upon 
contract. It is one of the samskars and ita 
validity rests upon the performance of 
certain sacramental rites. The dobtrine 
of part performance, which has, in certain 
English cases, been applied to pre-nuptial 
settlements in consideration of marriage, 
cannot, under the circumstances, be applied 
to a gift made by way of sankalap at the 
time of the marriage, which is a sacra- 
ment and not the outcome of a contract. 
In Ram Gopal v. Tulshi Ram (4), decided 
bya Full Bench of this Oourt on the 
3rd of July, 1923, it has been held that 
where without & registered instrument 
having been executed, the mere fact 
that mutation had taken place and pos- 
session taken bya party, the absence of 
registration cannot be cured by virtue 


4) 116 Ind, Oas. 861; 26 A, L. J. 952; A, L R. 1928 
641; 51 A. 79 (F, B.). 
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of whatis known to English Law as the 
doctrine of part performance. This 
decision is applicable to this case in 
principle. We hold that the defendant 
is not entitled to remsin in possession of 
this property in virtue of the doctrine of 
part performance. We hold that Jagtamba 
Prasad Singh was quite competent to 
gift the property to Musammat Pershed 
Kuer subject to a defeasance clause which 
was to be operative upon the happening 
of a certain contingency. As that 
contingency has happened in this 
case, the plaintiff is entitled to re- 
cover possession of the property from the 
defendant together with mesne profits, 
The Court below was in error in holding 
that the property was the stridhan pro- 
perty of Musammat Parshad Kuer at the 
date of her death. In view of the terms 
of the deed of gift Musammat Parshad 
Kuar ceased to be the owner of this pro- 
perty atthe date of her death and no 
rights could devolve upon the defend- 
ant respondent by the rule of inheritance. 

The result is that we allow the appeal, 
set aside the decree of the Oourt below and 
decree the plaintiff's suit for possession and 
mesne profits with costs both hereand 
heretofore. 


M. A. A. Appeal allowed. 








ALLAHABAD HIGH COURT. ~ 
ORIMINAL Revision Nos. 877 oF 1927 AND 135 
or 1928. 
March 20, 1928. 
Present: Sir Grimwood Mears, Kr. Ohi 
Justice and Mr. Justice King. 
MUHAMMAD NAZIR-—A?PPLIOANT 


versus 
EMPEROR-—OrrosrTE PARTY. | 

Defamation—Publication of rumour by editor of 
newspaper—Offence—Duties of — editore—Duties of 
Counsel in defamation cases—Plea of justification— 
Conduct of accused as ground for enhancing punish- 
ment—Penal Code (Act XLV of 1860), es. 499, 500. 

The publication of a defamatory rumour is as 
actionable as if the statement were published with- 
out qualification. [p. 358, col 1 : 

McPherson v. Daniels (2) and. Watkin v. Hall (3), 
relied on. 

To an action against the editor of a newspaper 
for defamation in respect of a defamatory statement 
published in the paper, the fact that the statement 
was communicated to the editor by some third person 
as a rumour to be published in the paper cannot be 
urged as a defence. [p. 358, col. 2.] 

DeCrespigny v. Wellesley (4), referred to. 
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Editor of & newspaper should be most watchful 
not to publish defamatory attacks upon individuals 
unless he first takes reasonable pains to ascertain 

® that there are strong and cogent grounds for believ- 
ing the information which is sent to him to be 
true—that proof is readily available and that in the 
particular circumstances his duty tothe public re- 


arises Tam to make the facis known, [p. 359, col., 


“Malicious publication in the sense of active ill- 
will against the person defamed is nota n 
constituent of the offence of defamation. [ibid.] 

In both civil snd criminal cases of defamation, 
the whole conduct of the defendant or accused from 
the time of publishing the lbel to the verdict or 
sentence has to be taken into account in assessing 
damages or imposing punishment. [p. 359, col. 2; p. 
360, col. 1.] 

The plea of justification is very dangerous and 
should not be put forward unless there is a practical 
certainty of success. [p. 359, col. 2} 

n duty of Counsel conducting proceedings for 
defamation pointed out. | 

Criminal revision from an order of tk 
Sessions Judge, Meerut. " 

Mr. S. Muhammad Husain, for the Appli- 
pant. 

Mr. M. Waliullah, Assistant Government 
Advocate, for the Orown. 

Mr, M. N. Raina, for the Complainant 

JUDGMENT.—One Muhammad Nazir 
was on the 19th of October, 1927, sentenced 
to six months’ imprisonment under ss. 500 
and 502 of the Indian Penal Code, such 
sentences to run concurrently and ordered 
to pay a fine of Rs, 19L under each section. 
He 
















During the hearing of the 
it became obvious that the sentence 
months’ imprisonment might 
be considered inadequate, and 
at neither Courts had considered 
he circumstances of aggravation by which 
Muhammad Nazir had enhanced the serious 
es Of;his original offence. A notice to 
ow cause why sentence should not be 
enhanced was addressed to Muhammad 
Nazir, and he has appeared to-day repre- 
sented by Mr. Muhammad Husain. This 
is the third case in the last few months 
which has come before this Bench in which 
the character of an innocent and harmless 
person has been recklessly and grievously 
assailed, One of these cases was thatot 
Emperor v. Jhabbar Mal(1) This likethe 
case just mentioned, is also a matter of 
considerable importance tothe public, the 
preas and to the profession, 

On the 28th of May, there was a jalsa in 
connection with the opening ceremony of 
the Islamia School at Mawana. One 
Moulvi Shabbir Ahmad Usmani was to 


) 115 Ind. Cas. 872; 26 A, L. J. 186; A.L R. 
atl 223: L. R. 9 A. 90 Or.; 10 A. L Ox. R. 101. SUME 
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deliver lectures on the 30th and 3lst of 
May. In the town of Mawana in the 
Meerut District there was residing ahighly 
respected gentleman by name Har Swaroop 
and he had a son by name Daya Swaroop. 
That boy was about 17 years old. His 
father was President of the Mawana Arya 
Samaj, treasurer of another religious 
society, and the son Daya Swaroop himself 
was Secretary of the Arya Kumar Sabha 
and was also the President of the Arya Bal 
Sabha. On the 2&th and 29th of May this 
young man Daya Swaroop went to the jalsa 
but fell ill on the night of the 29th of May. 
From that evening until his death he was 
unable and did not in fact leave the house. 
He was attended by three doctors—Pandit 
Raghunath Sahai of Mawans, Dr. Raghu- 
nandan Prasad of Mawana and Dr. Prabhoo 
Nath Banerji of Meerut. He was said to be 
suffering from typhoid, and he died at 
about 5 a. m, on the morning of the 16th of 
June, 1927. Some 200 to 225 people joined 
in hisfuneral procession, which started at 
about 8 in the morning and which went by 
the ordinary route passing the thana to the 
ordinary cremation ground. The erema- 
tion was carried out according to Vedic 
rituals with ghee, sandal wood, camphor and 
fuel. Oertain Hindi and Urdu papers 
recorded the death of this young man of 
seventeen in appropriate and sympathetic 
language, and there the matter rested. The 
position was that a respected citizen of 
Mawana had lost à young boy of seventeen 
years of age who was himself well-known 
and respected in Mawana and an ardent 
believer and follower of the Hindu religion. 
On the 24th of June, 1927, Muhammad 
Nazir, a Mubammadan, published in a 
Meerut paper, the “Risalat”, an article 
about which it is difficult to speak with 
restraint. The article to be appreciated 
must be set out in full It was in the 
following terms:— 

"Was a Hindu boy killed when he 
expressed his intention of embracing 
Islam ? 

“Tt has been heard and there is a strong 
rumour that at the opening ceremony of a 
school for Muhammadan boys in tahsil 
Mawana, District Meerut, which function 
was attended by the Ulmas of Delhi, Deoband 
and Meerut and at which were present 
prominent Ohristians, Hindus and Arya 
Samajists who had come to hear the speech 
of Moulvi Shabir Ahmad Usmani there was 
a boy son ofLala Har Swaroop Honorary 
Magistrate, Iais and zemindar of M&wana- 
Kalan, who was also listening to the speech. 
On hearing the speech the truth in islam 
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was fully impressed upon the mind of the 
boy. He expressed to his relatives and 
parents his intention of embracing Islam. 
pes pa all his relatives became angry 
an 
that Islam was a false and Hinduism a true 
religion. The boy said; ‘On the occasion 
(of a face to face discussion) you and your 
Advecates slip away and when the other 
side is absent you praise your religion, I 
am determined to embrace Islam and will 
not listen to any one’, When the boy said 
like that, a watch began to be kept on him. 
When in spite of the watch his idea remain- 
ed thesame something was administered to 
him and his dead-body was for fear of the 
Police taken not to the cremation ground 
but toa lonely place, and was burnt there 
and tins of ghee were used instead of wood. 
When the people began to talk of the 
affair and the Police made an investigation, 
true facts were concealed, proof of sudden 
death was furnished through a 
doctor who was a tenant living close 
by and another doctor and on their 
testimony the matter was hushed up, In 
Mawana-Kalan, and the neighbouring 
villages as well as in Meerut the affair is 
known like that. Itis not known why the 
Police hushed up the matter; they did so 
probably because no other proof was avail- 
able”. 

The summary, which we have given 
above, as to the illness, and death of this 
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inthe cause of death and further that there 
never was any inclination on the part of this 
young man to embrace Islam. 

As part of the defence Muhammad Nazir 
did put up aman whom we regard as 
having given deliberately lying evidence 
when hesays he went to Mawana. His 
name is Bashir Ahmad Khan and he says 
that he went on the 22nd of June, 1927, to 
enquire about the story. He said he did 
not know the name of single person who ' 
confirmed the rumour, When pressed in 
cross examination he says: “I cannot even 
name one man of Mawana who confirmed 
the rumour given to me by the accused”. He 
is a man of obviously no character and no 
position in life. Hisstory is that Muham- 
mad Nazir gave him Rs. 2 to go from 
Meerut to Mawana to make the enquiry. 
This evidence is completely worthless, 
and we do not believe that any enquiry 
was instituted before the publication of 
this article. The case which Muhammad 
Nazir has set up and on ‘which in the 
revision he hoped to succeed was that Lala 
Har Swaroop the complainant was — 
indicated by the article, and was nok D 
sufficiently defined person to come forwat, % 


as a complainant. One has only to rea&, ?^* 7 


the article to see how unarguable sucha‘ 
suggestion is, We agree that the firs 

step that complainant must take when 
commencing a prosecution or 


civil sui 
for defamation is to satisfy the Gour 
that he is the person indicated and aimed a 
by the article complained of. The learned .. 
Sessions Judge has summarised the whole 
matter inasentence. Weare in complete 
agreement with him that the article un- 4e 
doubtedly meant that the relatives of the ally 
boy including the father having failed m tore m 


young man was proved in Court as con- 
clusively as it could be and itis now 
necessary to compare what were the 
undoubted facts with the abominable 
article published by the “Risalat”. The 
article opens thus—‘Was a Hindu boy 


killed when he expressed his intention of 
embracing Islam"? The answer to that 
question was "No", and that answer could 
have been found out most readily by 
Muhammad Nazir if he had taken the 
trouble to institute the slightest enquiries 
in good faith. The least enquiries would 
have demonstrated that the boy had been 
ill for ten oreleven days, had never heard 
the speech of Moulvi Shabbir Ahmad 
Usmani, that three well known local 
doctors had been in attendance, with him, 
that the boy died about 54 m., that the 
funeral procession started at the asual 
time and passed along the customary route, 
that the cremation had taken place on the 
customary spot and that there was no 
doubt whateverthat the boy had died from 
typhoid and that the Police had neverin 
the slightest degree interested themselves 


dissuade him from embracing Islam, had 
murdered him by poison and hurriedly 
cremated him. The name of the father, as 
will be seen, appears in the offending 
article as does also the statement that the 
boy expressed to his relatives and parents 
his intention of embracing Islam, and that 
thereupon they all became angry. The 
suggestion that the father is not indicated 
as one of the murderers of his son was so 
far-fetched that Mr. Mohammad Hussain, 
who conducted this matter on the original 
hearing of the revision and to-day with 
considerable tact and discretion, felt him- 
self unable to adduce the slightest argu- 
ment ia support of the contention, We 
have no doubt whatever that the complain- 
ant was right in law when he commenced 
proceedings under ss, 500 and 502 alleging 
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himself to be one of the persons défamed 
by this publication. 

We now come to matters of aggravation 
which to a large extent were overlooked 
in the lower Courts. Lala Har Swaroop in 
evidence said that several people came to 
him asking him what the publication in 
the “Risalat” meant, and on the 4th of J uly, 
1927, he wrote a letter to Mohammad Nazir 
in which he set out forcibly but quite 
properly his feelings at the false and 
malicious and defamatory attack which 
had been made upon him and the members 
of his family. He set out certain condi- 
tions upon which he would refrain from 
seeking his remedy against Mohammad 
Nazir in the Civil and Criminal Oourts, and 
the whole of the letter was a letter couched 
in an eminently proper tone but eee 
the pain and grief that the unfounde 


,Becusation had caused him. Thereupon, 


Mohammad Nazir, who seems to have 
regarded an editor as a person invested 
with authority to destroy anybedy's cha- 
racter without any personal responsibility 
resting -on himself, wrote a letter which 
forms the first of the matters of aggrava- 
tion which in addition to the gravity of the 
original offence induce us to increase the 
sentence of imprisonment, Itis not with- 


. out significance te notice that this article 


was published at a time when Hindu- 
Mohammadan differences were very acute, 
We now propose to consider step by step 
he points which seem to us to require the 
attention of editorsof papers of this charac- 
ter as also of members of the legal profes- 
sion and of the public generally. We may, 
therefere, go back for a moment to the 
opening sentence where the article is said 
to be based upon rumour. Mohammad 
Nazir has sheltered himself under what he 
thought to be the protection of some un- 
named third party, that is to say, in his 
notice of appeal from the conviction he was 
relying upon the plea amongst others, that 
all that he has done was to publish an arti- 
cle communicated to him by a third person, 
and that all that he had said in it about 
the matter was that it was merely a rumour 
that the father and his relatives had mur- 
dered the young man. For more than 60 
years it has been settled law that the 
publication of a defamatory “rumour” is 
as actionable as if the statement were 
published without qualification. The mat- 
ter was considered in the case of Mc'Pher- 
son v. Daniels (2) and later in Watkin v. 
(2) (1820) 10 B. 40. 283 atp. 272: 5 Man. & Ry. 
251; 8 L. J. K. B. (o. &.) 14; 109 E, R 448; 34 R.R. 3977 
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Hall (3). Those cases lay down in clear terms 
the proposition that it is no defence toa 
Civil suit that the person who published 
the libel or slander did not originate it but 
heard it or received it from another, nor 
is it a defence that it was a current rumour 
and the person publishing it bona fide 
believed it to be true. As was said in 
Me Pherson v. Daniels(2): 

“As great an injury may accrue from the 
wrongful repetition, as from the first pub- 
lication of slander, the first utterer may 
have been & person insane, or of bad cha- 
racter. The person who repeats it gives 
greater weight to the slander.” — 

Similarly Ohief Justice Best, in De Cres- 
pigny v. Wellesley (4) shows how the editor 
of a newspaper is ag much responsible for 
a defamatory letter published in his columns 
as if he had originally pennedit. The fact 
that it is a letter communicated by a mem- 
ber of the public with a request that it 
shall be published in the paper is no 
exoneration to the editor who thereby dis- 
seminates defamatory matter. The sug- 
gestion, therefore, of Mohammad Nazir 
that this tissue of malice and lies was com- 
munieated to him by some third person as 
arumour to be published in the paper 
cannot be urged asa defence. Mohammad 
Nazir, therefore, is in every way 88 Tes- 
ponsible, civilly and criminally, as if he 
had invented the whole story from begin- 
ning to end. His conceptions of: his 
duty to himself and the public are to be 
gathered from his reply to the letter sent to 
him by Lala Har Swaroop. He says: 

“I have to write that the news referred 
to, which was published in the correspon- 
dence column of the newspaper “Risalat” 
dated the 24th of June, 1927, begins with 
the words: ‘Itis heard and there is a 
strong rumour,’ and on account of the said 
words no reader can take the news as 
based on truth," 

That, therefore, shows that Mohammad 
Nazir thought himself entitled to publish 
under the guise of a rumour any defamatory 
matter that he pleased. Mc'Pherson v. 
Daniela (2),Watkin v. Hall (3) De Crespigny 
v. Wellesley (4) and the terms of s. 499, 
Indian Penal Code, dispel that view. He 
continues: 

* Moreover, it is the duty of a newspaper 
and its editor, as a representative of the 
public, to publish every piece of news of 


3) (1868) 8 Q. B. 396 at p. 401; 9 B. & B, 279; 87 
n 8 EE 18 L. T. 561; 16 W. R. 857. 

(4) (1829) 5 Bing. 382; 2 Moo. & P. 695; 7 L. J. O. P, 
(o. s.) 100; 130 E. R. 1112; 30 R. R. 665. 
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We pause to point out that the duty of a 
newspaper and its editor is nothing of the 
kind. We did endeavour in the case of 
Emperor v. Jhabba ;Mal .(1) to define 
very Bhortly the broad duties of an editer 
1n respeot of publieations received by him 
from a third party. The duty of an editor 
ig clear, He should be most watchful not 
to publish defamatory attacks upon indivi- 
duals unless he first takes reasonable pains 
to ascertain that there are strong and 
cogent grounds for believing the informa- 
tion which is sent tohim to be true—that 
proof is readily available and that in the 
particular circumstances his duty to the 
public requires him to make the facts 
known. 

Mohammad Nazir then takes the point 
that the said piece of "news" was not pub- 
lished maliciously. Malicious publication 
in the sense of active ill-will against the 
person defamed is not a necessary consti- 
tuent of the offence of defamation. Then 
he really returns to the challenge and 
Tepeats in another form the innuendo which 
ran through the article, namely, that Lala 
Har Swaroop had indeed been a party to 
the murder of his son. Mohammad Nazir 
says: 

“I certainly have this complaint against 
you that, while using the phrases regarding 
defamation etc., you did not at all write 
anything regarding the death of the de- 
ceased: the illness or the shock the deceas- 
ed died of, the reason why his body was 
cremated ata less known placeand the 


enquiries, if any,'made by the Police and the . 


basis on which they made the same etc.” 

That is ascandalous passage and amounts 
to a repetition of and persistence in the 
original libel, He continues: 

“This might have, as you yourself say, 
thrown a light on the real facts and the 
communication might have been published 
verbatim in the same manner (as the 
news," 
Then he refers again to the total miscon- 
ception of his duty which he had men- 
tioned before. 

"It was my duty to publish the said news 
and it is also my duty to publish your 
letter on thesame subject. But I am sorry 
you did not give any expression to that 
matter. I inform you that you should soon 
write a correct account of the incident, so 
that the same may be at once published in 
the newspaper and the information may be 
supplied to the public, so that it might 
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draw its own inference after weighing the 
two items of news.” 


Therefore, we have Mohammad Nazir invit-* 
ing Lala Har Swaroop to tell his own side 
of the stery so that the public might draw 
its own inference after “weighing the two 
items of news” and assuming that by 
Har Swaroop's silence he (Mohammad 
Nazir) was tosome extent the aggrieved 
party, LalaHarSwaroop took the most sensi- 
ble course and at once commenced criminal 
proceedings against Mohammad Nazir. 


The defendant in proceedings for de- 
famation, whether ina suit or under s. 500, 
Indian Penal Code, ia usually in a delicate 
and difficult position. The duties of his 
Counsel are no less delicate and difficult. 
The first step to consider is what is the 
exact nature of the defence which can 
reasonably be set up. In a criminal case 
s. 499 of the Indian Penal Code should 
be studied with the greatest care. The 
defence must depend upon the fact of each 
particular case, and by facts we mean fact 
which the defendant is certain can be 
proved by him or his witnesses. If there 
is no substantial defence, an immediate 
apology in the widest and most unreserved 
terms may fairly be presumed to decrease 
the damages and lessen the punishment, 
under B. 500, Indian Penal Code. T 
facts may be so strong that occasion 
it may happen that Oounsel can a 
theclient to “justify”. (See First Excep- 
tion, s. 499, Indian Penal Oode). That 
most dangerous plea should never be put 
forward unless there is a practical certainty 
of success, By that we mean that the 
defendant and his witnesses can prove facts 
of Bo damaging a character relevant to the 
article complained of that the article can 
thereby be shown to have been true in sub- 
stance or in fact. There may also, of course, 
be the strongest evidence for cross-examin- 
ation as to credit which can be ealled in 
aid. If, however, prudence dictates, as it 
will in the great majority of cases, that the 
lea of justification must be ruled out as 
being too dangerous then it is of the 
utmost importance that nothing should be 
said or done by Counsel or client which can 
in any way be laid hold of as an attempted 
justification. Moreover, Mohammad Nazir 
was unaware of or disregarded the rule, 
applicable to both Civil and Oriminal cases 
of defamation, that the whole conduct of 
the defendant or accused from the time 
of publishing the libel to the verdict or 
sentence has to be taken into account in 
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assessing damages or 
ment, 
* This case affords an excellent illustration 
of how to misconduct a case. Mohammad 
Nazir, not having one single fact which he 
could prove which would support any part 
of the defamatory article, should have 
behaved with the utmost discretion. When 
the trath of the article was challenged, he 
should have expressed at once, by a person- 
al letter to Har Swaroop and in his paper, 
the utmostregret for its publication, and 
though these apologies would not, in our 
opinion, by any means have saved him from 
imprisonment, they would, no doubt, have 
been taken into account when the question 
of the quantum of sentence arose in the 

Magistrate’s mind. As we have seen, far 
from apologising he wrote a provocative 
letter. When proceedings commenced under 
s. 503, he did something much worse. He 
actually filed a list of 148 witnesses intend- 
ing thereby to indicate to the complainant 
that he proposed to attempt to justify the 
wicked and baseless charges that he had 
made. He called one witness only. He 
also aggravated the case against him by 
putting questions in Cross- examination 
which showed a desire on his part to 
justify the article. We refer particularly 

the questions put to several winesses 

o whether the funeral procession did 
art at the unusual hour of five o'clock 
This conduct in listing 
148 witnesses, whom there was no honest 
intention to call, and cross-examining about 
the alleged unusual hour of the funeral 
procession, were in direct violation of that. 
most important rule which counsel and 
client must never forget, that if nO justi- 
fieation can be pleaded, no aot shall be 
done and no question shall be put tend- 
ing towards justification, We emphasise 
this because the records -which come to 
this Oourt show a disregárd of this rule 

and in case after case a defendant, who 
has no possibility whatever of justifying 
the whole or a substantial part of the matter 
complained of, nevertheless “nibbles at 
justification” and thereby makes the case 
against him much more serious. The 


in this case 
nce to apo- 
ve indicated 
not have cross-exami 

of the witnesses called by the RE Ed 
as they were obviously men of respectability 
who were telling the truth. He should not 
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imposing punish- une called even the one witness which he 
1 


Whilst this course would not have saved 
him in our opinion from undergoing a 
period of imprisonment it would certainly 
have lessened the imprisonment which he 
must now undergo. 

His personal conduct towardsthe Court 
was in keeping with his behaviour towards 
the complainant but we must not and do 
not take that into account in our sentence. 

The Magistrate had no difficulty what- 
ever after hearing the evidence in pro- 
nouncing that the whole story was a gross 
and wicked fabrication without any single 
word of truth to support it. Mohammed 
Nazir behaved in Court just as one would 
expect. Twice he made applications for 
transfer and. twice the application was 
rejected by the District Magistrate, Ona 
third occasion he put in an application 
before the Magistrate that he had sent his 
transfer application to the High Court. 
That eventually turned out to be a falsehood, 
After the accused had produced one witness 
he was asked to callthe next. He asked if 
he might go out of Court for five minutes 
and that request was refused. Thereupon 
Mohammad Nazir took outa stamped and 
written application from his pocket saying 
that he expected no justice from the Oourt, 
thathe would not produceany other witness 
on account of the Court's attitude of hostility 
towards the first witness. That is to say, 
before the first witness had been put into 
the box Mohammad Nazir had already 
drafted out an application stating that he 
intended to call none of the further 147 
witnesses because of the Court's hostility 
towards the witness called by him. 

In considering the course he should take 
the learned Magistrate had no difficulty 
whateverin coming to the conclusion that 
this was a defamatory article indicating and 
implieating the complainant and entitling 
him to take criminal proceedings, but he 
does not appear to have realised the gravity 
of the attack upon the character of the 
complainant. It is almost impossible to 
imagine a worse attack upon a man than 
that to which Lala Har Swaroop was subject- 
ed, Here was a man, Lala Har Swaroop, of 
perfectly. good character, perfectly good 
reputation, respected in Mawana & man of 
position and aman very closely identified 
with the activities of the Hindu religion 
who suddenly found himself charged with 
having poisoned his own son in compli- . 
city with other relatives and that he had 
done that, because the son had wished to 
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become a convert to Islam. It is difficult 
to imagine amore wicked and dangerous 
statement, wicked and cruel as far as Har 
Swaroop and his relatives were concerned 
and wicked and inflammatery as regards 
the community. Alao the article, as the 
Magistrate points out, clearly implicated 
relatives and all the three doctore, who were 
inattendanceon him, We are of opinion that 
the learned Magistrate should have passed 
a more severe sentence, and that the sen- 
tence of six months’ simple imprisonment 
is not in any degree adequate to the offence 
committed by Mohammad Nazir. It has 
been said on behalf of Mohammad Nazir 
that he is an ignorant, inexperienced man 
of no position or education and aman who 
under no circumstances should ever have 
been the editor of any paper, however in- 
significant, Thatisall very well, but if 
people with no education and no concep- 
lion of responsibility choose to become 
editors of papers, they must at least ac- 
quaint themselves with the elementary rules 
of law which govern their profession and 
keep within such rules. We come io the 
conclusion that the sentence of six months 
must beswept away and that instead of 
that period Mohammad Nazir must serve 
a sentence of eighteen months simple im- 
prisonment {to run concurrently under es. 
900 and 502, and that in addition he must 
pay the two sumsof Rs. 1L0 which he was 
ordered to do by the Magistrate on the 
19th of October, 1927, and that if he fails 
to pay those two sums, hia imprisonment 
must continue for a further period of two 
months in respect of each sum of Rs 100. 
It is to be hoped that this case and that of 
Emperor v. Jhabbar Mal (1) will receive 
attention from the less educated and ex- 
perienced editorsin the Province and that 
they will before publishing an article ofa 
grossly personal and defamatory character 
ask themselves how far they could, if 
called upon, justify the allegation or other- 
wise claim protection under s. 499, Indian 
Penal Gode. If an editor before publish- 
ing the letter of a correspondent or a 
manifestly libellous item of alleged news 
asks himself by what evidence he could 
if challenged prove that the statements 
were true in substance and in fact, he 
would findthat a safeguard which would 
protect him at all events in the great 
majority of cases. One of the first duties 
of the law is to protect personal reputation 
and adequately to punish those who falsely 
and maliciously attempt to destroy it, 
without legal justification or excuse. 
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We, therefore, dismiss the revision, and 
whilst confirming the conviction pronounc- 
ed against Mohammad Nazir by the Magis- 
trate and Sessions Judge set aside the 
sentence of six months’ simple imprison- 
ment and substitute for it a simple im- 
prisonment for eighteen months to run 
concurrently under ss. 500 and 502 together 
with the fines already mentioned and the 
alternative imprisonment if the fines ba 
not paid. We think that Mr. Pathak, the 
Magistrate, deserves to be commended for 
the restraint which he showed when 
Mohammad Nazir treated him and the 
Court with disrespect. 

A ^ Revision dismissed. 
Sentence enhanced, 
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invalid and made an award disposing of the pro- 
perties in & particular manner and a decree was 
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appeal arising out of a suit for recovery 
of possession of immoveable property by 
avoidance of a decree passed in terms of 
an award in 1922, The grounds on which 
the decree is sought to be avoided are set 
forth in para. 16 of the plaint, the first four 
being to the effect that the award itself 
was contrary to an earlier wagfnama and 
was invalid inlaw, and the last one that 
the decree was fraudulently obtained. The 
plaintiff and the defendant are both grand- 
sons of Sukha Singh from his sons Bija 
Singh and Bhajja Singh respectively. It 
was the plaintiff's case that Sukha Singh 
had made a valid wagf in 1887 under which 
the management of the entire dedicated 
property would come to the plaintiff and 
the defendant was wrongfully in posses- 
sion of half of that property. The defend- 
ant denied that Sukha Singh had any power 
to make a valid waqf and pleaded that the 
arbitration award and the decree were 
binding on the plaintiff and that no fraud 
had ever been practised. 

The learned Subordinate Judge has come 
to the conclusion that the plaintiff has 
failed to establish any fraud or misrepre- 
sentation which would entitle him to avoid 
the decree of 1922. But his finding is that 
the waqf of 1887 was really valid, and as it 
was a public wagf the arbitrators had no 
b power to direct that the two branches should 

manage pertions of the dedicated property 
separately. In his opinion the award was 
ultra vires and the decree passed upon it 
was a nullity. The learned Subordinate 
Judge has not gone on to hold that the 
effect of a subsequent litigation of 1925 
which also resulted in an award was to 
create any bar of res judicata against the 
defendant. He has, however, relied on this 
subsequent pronouncement as being worthy 
of greater reliance on the question of fact 
whether there had been a valid dedication 
in 1887. 

The facts are that on the lith of July, 
1887, a registered tamliknama war executed 
by the grandfather of the parties, viz., 
Sukha Singh, under which shares in several 
villages were dedicated and set apart for 
the expenses of a temple in Sabalpur, 
Mutation of names as trustee was duly 
effected, After the death of Sukha, his 
eldest son Bija's name was entered and 
when Bija died, the name of his younger 
brother Bhajja was entered. At this time 
the present plaintiff was a baby in arms, 
being a few days old. In 1922 Bhajja ap- 
plied for a partition of the property covered 
by the tamliknama inthe Revenue Vourt 
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and objection was raised by Narain Singh, 
the present plaintiff. The Revenue Court 
referred the objector to the Civil Court. 
Accordingly Narain Singh instituted a suit 
in the Civil Oourt against Bhajja Singh on 
the Ist of May, 1922. He claimed a deela- 
ration that the plaintiff was a mutwalli of 
the endowed property and asked for posses- 
sion, if necessary. Before the time for the 
filing of the written statement arrived, the 
parties agreed to refer their dispute to 
certain arbitrators, and an application dated 
the 15th of May, 1922, was presented before 
the Court. The matter was referred to the 
arbitrators named, and the Oourt directed 
that the defendant do file his written state- 
ment before the arbitrators. Bhajja Singh 
filed an elaborate written statement on the 
10th of June, 1922, before the arbitrators. 
In this he challenged the validity of the 
tamliknama and denied the creation of any 
valid endowment or the right of the plaint- 
iff to take possession of the entire estate 
as Manager. It is not necessary to refer to 
the other numerous pleas taken by him. 
On the 19th June, 1922, the arbitrators 
framed no less than seven issues, the first 
one of which was whether the property in 
question formed partof the joint ancest 

property of the family of Thakur Sukha 
Singh and his sons, and whether Thakur 
Sukha Singh had a right to makea wagf of 
it or not, The last issue was whether 
Madan Mohan Singh (Bhajja’s son) should 
necessarily be madea party tothe suit or 
not. On the 24th of June, 1922, the arbitra- 
tors delivered their award and the same 
along with an application filed by the 
parties was incorporated in the decree of 
the Court. In the award after setting forth 
the issues which had been framed the 
arbitrators proceeded to decide them seria- 
tim. Under issue No, 1 they recorded the 
finding that it was proved that the property 
in dispute was a part of the ancestral and 
joint family property of Sukha Singh and 
his sons, and under the circumstances the 
transfer made by one member without the 
consent of the other members of the joint 
family was invalid according to law. They 
then proceeded to state that at that time, 
the parties to the euit were agreed to fulfil 
the wishes of their ancestor so far as it 
might be possible, and with that object 
they with mutual consent prepared the 
necessary statement of the incomes and 
expenditures and rendered themselves sepa- 
rately liable for carrying out the object for 
which the tamliknamq was executed. They 
then proceeded to state that it seemed pro- 
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per to them also that the parties to the 
suit should act up tothe conditions relat- 
ing to the worship of the deities installed 
in the temple, In their finding they refer- 
red to the statement which had been pre- 
pared by the parties and which was append- 
ed to the award. In their finding on issue 
No.7 they came to the conclusion that it 
did not seem necessary to make Madan 
Mohan Singh a party to the suit inasmuch as 
his guardian Thakur Bhajja Singh was a 
party and could very well protect his rights. 
They then passed a decree for possession 
over 4 biswas and odd in favour of the 
plaintiff aa Manager and mutwalli and as 
regards the rest as proprietor. In the list 
appended to the award it was stated that 
the parties had given their consent to do 
their best to fulfill the wishes of their 
ancestor and to abide by the proper in- 
structions which the arbitrators might issue 
in respect thereof and to act up to the 
same in future. Separate lists of expenses 
which were to be made by Thakur Bhajja 
Singh and hissons and representatives and 
those which were to be made by Thakur 
Narain Singh, his sens and representatives 
were shown, and in the final note it was 
further stated that in order to fulfil this 
object it had been decided by the arbitra- 
tors with the consent of the parties that 
the management of the 20 biswas zemindari 
should be entrusted to both the parties in 
equal shares, each party having the duty 
cast upon it to feed Brahmans and perform 
other functions. The application of the 
24th of June, 1922, filed by the parties in 
which two clerical mistakes occurring in 
the award had been pointed out was also 
incorporated in this decree. In this appli- 
cation there was a prayer that a decree for 
possession of four biswas and odd should be 
passed in favour of the plaintiff as Mana- 
ger and mutwalli,and the remaining pro- 
perty in dispute should remain in the 
possession of Thakur Bhajja Singh as 
Manager and mutwalli thereof according to 
the conditions laid down and the award 
made by the arbitrators. 

The finding of the Court below that no 
fraud or misrepresentation has been estab- 
lished has not been challenged before us. 
The plaintiff is accordingly not entitled 
to avoid this decree on any such ground. 

The Oourt below instead of first proceed- 
ing to decide whether this decree operates 
as a bar of res judicata has thought fit to 
consider the question of the validity of the 
wagf made by Sukha Singh in the first 
instance. There was no direct evidence 
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before the Court to show that the property 
dedicated by Sukha Singh was his self- 
acquired property. The learned Judge, 
however, thought that ‘the arbitrators in a 
way had shirked to tackle with the issue ' 
and decided that ‘the property was a part 
of the joint ancestral property. The learn- 
edJudge thoughtthat they meant to say that 
although it was acquired by Sukha Singh 
it was ‘thrown in with the joint family 
property ' and became a part and parcel of 
it. Itis not easy to understand on what 
ground this inference is drawn. The arbit- 
rators in their judgment had distinctly 
stated that after having acquired about the 
facts relating to the case and thought 
over the evidence produced by the parties 
they found it proved etc, The learned 
Judge had before him the pronouncement 
of those arbitrators and an expression of 
opinion in a subsequent litigation of 1925 
to which we shall refer later, and thought 
that the latter being more recent was 
worthy of greater reliance. He admitted 
that the oral evidence on the point on 
either side was unconvincing, and particu- 
larly that the plaintiff and two of his wit- 
nesses who had sworn that the property 
was self-acquired were giving hearsay evi- 
dence and could have no direct knowledge 
of the matter. Relying, however, on a 
passage in the latter award he recorded a | 
finding that the property was the se 
acquired property of Sukha Singh. He 
then followed it up with the finding that 
the wagf created by him was valid and 
binding on the parties. Having this find- 
ing in view, he proceeded to consider the 
award of 1922. He conceded that the 
grounds of the invalidity of the said award 
ought to have been raised by way 
of objection after the award was 
filedin Court and before the decree was 
passed, and he expressed a doubt 
whether the plaintiff can raise that point 
now (page 25). He, however, held that the 
endowment was of a public character and 
there was accordingly no bar against the 
plaintiff from raising the question. He has 
referred to a few cases in his judgment, but 
none of the cases referred to by the 
learned Subordinate Judge is directly in 
point, and goes to the length of laying 
down that a trustee is not personally bound 
by a decree passed against him. 

In our opinion the fallacy underlying 
the reasoning adopted by the Oourt below 
lies in the supposition that because aecord- 
ing tothe view taken by the Court below 
the waqf of 1887 was really valid, the 
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arbitrators acted without jurisdiction in 
going contrary to its provisions. As ob- 


served by their Lordships of the Privy- 


Council in the case of Ghulam Khan v. 
Muhammad Husain (1), the arbitrators have 
power to decide the question of jurisdiction 
and they can do so. They may err in law, 
for arbitrators are Judges of law as well as 
Judges of fact, and their error in law does 
not vitiate their award. An award having 
been made and not having been corrected 
or modified, and no application having been 
made to set it aside or such an application 
having been made but refused, the Oourt 
had no option but to pronounce a decree in 
accordance with it, We have pointed out 
that on the pleadings before the arbitra- 
raters the question whether the wagf of 
1887 had been validly made or not was & 
matter in issue. They recorded a clear find- 
ing that it could not have been validly 
made. It is wholly irrelevant now to con- 
sider whether their finding was right or 
wrong. Wecannot sit in judgment over 
their expression of opinion. Having found 
that the wagf of 1887 was invalid, they 
certainly did not act without jurisdiction 
if they proceeded to incorporate the agree- 
ment of the parties in their award and 
directed how they should separately manage 
portions of the property in order to carry 
out the wishes of their ancestor. Reading 


prtheir finding on page 85 and the way in 


which the parties had agreed to separately 
manage different portions of the properties 
and fulfil the objects mentioned in the wagf 
and tamliknama of 1887, we are convinced 
that the effect of the award was to hold 
that no valid wagf had been in reality 
created in 1887, but that the parties agreed 
that they should create a new wagf subject 
to the conditions agreed upon which were 
all embodied in the award. It is note- 
worthy that in the application which was 
filed before the Oourt, no objection was 
taken to the division of the manage- 
ment nor was any objection taken to 
the decree for possession of part 
of the property in favour of the plaintiff as 
Manager and the retention by the defendant 
of the other part of the property in his 
capacity as Manager and mutwalli thereof 
according to the conditions laid down in 
the award. We, therefore, fail to see in 


' what way it can be said that the arbitrators 


were acting without jurisdiction and that 
their award was ultra vires, In our opinion 
(1) 29 O. 167; 6 0. W. N, 226; 29 L A. 5]; 19 M. 


L. J. 77; 4 Bom. L, R. 161; 8 Sar. P. O, J. 151; 25 P, 
R. 1903 (P, 0,). 
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the invalidity of the award ought to have 
been challenged before the Subordinate 
Judge under Sch. II of the Code of Civil 
Procedure. Itisclear from the provisiens 
of r. 15, sub-cl. (c) that the award could have 
been set aside if it was in any way "in- 
valid." Latawan Kuhar v, Lachiya (2). No 
such objection having been raised and 
the decree having been passed, we are of 
opinion that the decree is binding on the 
parties thereto, and it cannot now be treat- 
ed asa nullity because the arbitratora had 
wrongly decided a mixed question of fact 
and law which had arisen before them. 
The learned Advocate for the respondent 
has taken anew ground in support of the 
decree which has not been mentioned by 
the learned Subordinate Judge. His con- 
tentien is that the effect of the subsequent 
litigation of 1925 was to create a new bar of 
res judicata against the defendant. On the 
Ist of Augast, 1923, Bhajja Singh filed a 
suit for partition. In para, 3 of his 
plaint he clearly stated that the ancestor 
of the parties had made a waqf of a portion 
of the zemindari property which was the 
subject-matter of dispute in the suit of 1922 
and the matter terminated in an award and 
that at that time there was no dispute in 
respect thereof. The lists appended to the 
plaint as printed in pages 127 and 128 show 
that the dedicated property was excluded 
from the plaint. Inthe written statement 
that was filed by Narain Singh all the 
allegations contained in the plaint were not 
admitted but the last paragraph No. 12 
shows that the defendant did not want to 
raise any controversy with regard to tha 
plaintiff's allegations relating to this wagqf 
property. He stated that the contesting 
defendant was taking other proceedings in 
respect thereof. Theaward whichis printed 
on page 142 does not show that the plaint 
was at all in controversy between the 
parties, It goes on to say that certain 
villages which are named are sought to be 
partitioned and then states "the remaining 
property, viz., some villages were personally 
acquired by Thakur Sukha Singh the 
ancestor of the parties,and he had full 
power to transfer themin every way. He 
had dedicated the said villages to Sri 
Thakurji and Mahadeoji installed in the 
temple in the village Sabalpur. The parties 
should think it their duty toserve Sri 
Thakarji and Mahadeoji and they should 
got the temple repaired as soon as possible 
and this will be a source of benefit to the 


(2) 21 Ind, Oas, 989; 86 A, 69; 12 ALL, J, 57. 
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soul of their ancestor’. The learned 
Advocate for the respondent contends 
before us that this amounts to afresh find- 
ing in favour of the validity of the waqf 
and, therefore, supersedes the previous 
decree. We are unable to accept this 
argument. The property was notin dia- 
pute in the suit, and the parties had not 
called upon the arbitrators to adjudicate 
upon their respective claims in respect of 
suck property, The reference to the 
dedication which by the way neither names 
the villages specifically, nor mentions the 
date of the deed, was by way of expressing 
a pious wish that the parties should think 
it their duty to serve their family deities 
and repair the temple, Farthermore, if 
this passage were to be taken strictly 
literally it re affirmed the right of both the 
parties te serve their deities and repair the 
temple, whereas itis the plaintiff's case now 
that he alone has the exclusive right to do 
so. In ouropinion this stray remark which 
was not incorporated inthe operative por- 
tion of the award does not amount to a 
fresh adjudication which would supersede 
the previous decree. 

The last point urged before us ie that in 
view of the fact that Bhajja Singh is dead 
his son Madan Mohan cannot take ad- 
vantage of the arbitration award of i922, 
We think that there is no forcein this 
contention. The arbitrators did remark 
that Madan Mohan was represented by his 
guardian and father Bhajja Singh who was 
there to protect his right. Madan Mohan 
is not trying to go behind the decree. 
Bhajja Singh his father certainly represent- 
ed him. It seems to us that the present 
plaintiff Narain Singh who was himeelf a 
party to the previous decree cannot avoid 
it bysaying that Madan Mohan might have 
repudiated the decree although he “is 
prepared now to acceptit, As regards the 


` binding nature of the decree on the sons 


and representives of the parties to the suit 
there are olear recitals in the award and 
the lists prepared by the parties which 
were incorporated in it. 

We are accordingly of opinion that the 
learned Judge was wrong in holding that 
the plaintiff can treat the previous decree 
of 1922as a nullity and recover possession 
of the property which was given to Madan 
Mohan’s father Bhajja Singh in 1922, 

We accordingly allow this appeal and 
setting aside the decree of the Court 
below dismiss the plaintiffs suit with 


cosis. . 
A. Appeal allowed. 
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ALLAHABAD HIGH COURT. 
Szoonp Civi, AppRaL No. 919 oF 1927. 
March 19, 1928. 

Present:—Mr. Justice Niamatullah 
MOHAMMAD SHER KHAN—Dnrenpant— 

APPELLANT 
versus 
AMJAD HUSAIN ans OTAERS 
—PraiNTIFFS— RESPONDENTS. 
_Abadi—Riyayas of cities and towns—Presumption of 
oM to transfer—Hasements Act (V of 1882), ss. 56, 


In the case of riyayas occupying houses in cities and 
towns it isto be presumed that they have a right 
of transfer unlike those who inhabit agricultural 
areas, |p. 387, col, 2.) 

Jamna Kuer v, Abdul Nabi(l) and Sahu Govind 
Prasad v. Kundan (2), followed. 

_ Where the owner of a site occupied by a riyaya in a 
oity or town seeks to recover possession of it on the 
ground that the riyaya has transferred his rights, he 
should allege and prove not only his ownership 
but also the existance ofa custom or terms in the 
grant entitling him to recover possession in case of 
transfer by the riyaya. [ibid.] - 

, Becend appeal from a decree of ihe Addi- 
tional Subordinate Judge, Farrukhabad, 


dated the 14th of March, 1927. 
Mr. S, Majid Ali, for the Appellant, 
Dr. K. N. Katju, for the Respondents. 


JUDGMENT,—This second appeal 
arises out of a suit brought by the plaintiff- 


respondents for ejectment of the defend- , 
house situate in7-... 


ant-appellant from a 
Mohalla Balapirin the city of Kanauj, with- 
in the Munieipal limits,on tbe allegation 
that it had been built over 25 years ago 
by one Murtaza Khan with the leave and 
license of the plaintiffrespondents who 
own alllands lying within the ambit of 
the aforesaid Mohalla. Murtaza Khan sold 
the house in question to the defendant- 
appellant by a deed, dated the 30th of 
September, 1923. The plaintiff-respondents 
thereupon intimated to the defendant- 
appellant that the license had been re- 
voked and that they (the plaintiffs) desired 
to take actual possession of the site in suit, 
which was eventually instituted against 
the appellant as the sole defendant and 
out of which the present appeal arises. 
The plaintiff-respondents claimed the re- 
lief of actual possession subject to the 
defendant's right to remove the materials 
of the house if they &o-deaired. 

In defence it was pleaded that the 
plaintiffs were not the owners of the site, 
that by custom obtaining in the city of 
Kanauj every occupier is the owner of his 
house with its site and that transfers 
have been “all along made in respect 
thereof, the city of Kanauj not being an 
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agricultural village in which zemindars 
have the right of interference. 

I have mentioned, with some precision, 
the defendant's plea, which refers to 
custom, as I find that the lower Appellate 
Court has overlooked itand held “that 
the suit is not barred by time and adverse 
possession and as the appellants are owners 
of the site on which the housein dispute 
stands they are entitled to take back their 
land and, of course, the respondent is 
entitled to take materials of the house and 
he requires time for deing so and, there- 
fore, I give him two months’ time for remov- 
ing the meterials". I do not think the 
finding that the plaintiffs are the owners 
of the site is decisive of the caseas the 
lower Appellate Court has assumed. Unless 
it can be feund that the transfer of his 
house by a riyaya in Mohalla Balapir in 
the city of Kanauj is invalid entitling the 
owner of the site to re-enter on the site 
belonging to him, the plaintiffs cannot 
recover possession of the house in dispute. 
The Court of firat instance did not frame 
aspecific issue upon this question, but 
on this question was 
adduced. The learned Munsif appears to 


/ have been inclined to uphold the defend- 


ant’s plea but unfortunately mixed it up 
~ with the question of limitation and adverse 
‘possession. He says “Furthermore, the 
land in question having residential house 
is located ina Mohalla forming part of the 
city of Kanauj and located within the 
four corners of the Municipal area of the 
said city. The plaintiffs’ own witness 
Babu Lalta Prasad states that he is a mort- 
gagee of the Mohalla on behalf of the 
plaintiffs yet admits that he has recently 
purchased a house along with its site. It 
is further admitted and proved that certain 
transfers of the houses with sites have 
taken place here. These being the facts 
I am clearly of opinion that Art. 142 
and not Art, 144 applies to the present 
On the findings arrived at by the lower 
Appellate Oourt it must be conceded that 
the plaintiff-respondents are the owners of 
the land onwhich the house in dispute 
stands and that Murtaza Khan from whom 
the defendant appellant derives his title 
was no more than a riyaya. As already 
stated the owner of the land is not neces- 
sarily entitled to actual possession of the 
land on the licensee or the riyaya making 
a transfer of his house with such right 
of occupation as he himself has in the 
gite. On this aspect of the case being put 
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to the learned Advocate for the respondents 
was referred to s. 56 of the Indian 
Easements Act which runs thus:— 

“Unless a different intention is expressed 
or necessarily implied, a license to attend 
a place of public entertainment may be 
transferred by the licensee; but, save as 
aforesaid, a license cannot be transferred 
by the licensee or exercised by his servants 
or agents”. 

It is contended that a license is declared 
to be non-transferable in explicit terms 
and thatinso far as a riyaya isno more 
than a licensee, having the land-owner's 
permission to build and to occupy, he cannot 
transfer the house so as to entitle the 
transferee to oecupy the same. It should 
be observed that an important reserva- 
tion is made by the words "save as afore- 
said" which refer to the opening words of 
the section, viz, ‘unless a different inten- 
tion is expressed or necessarily implied’. 
Suchan intention may be gathered from 
the terms of the grant, be expressed from 
surrounding circumstances, or be found as 
an incident of local usage. It may be 
implied in the particular right permitted 
by the license. The section, taken apart 
from the saving clause, forbids not only 
transfers but also the enjoyment of the 
license by servants and relations of the 
licensee. It cannot be contended, with 
any show ofreason, that a riyaya cannot 
allow the members of his family, his guests 
and servants to occupy the house. The 
extent to which a license can be allowed 
by the licensee to be enjoyed by persons 
other than himself may easily appear 
from surrounding circumstances, see, for 
example, illustration (b) appended tos, 56, 
Indian Easements Act. As regards the 
license to build and occupy a house it has 
never been laid down as a general rule that 
a riyaya cannot transfer it. After the 
riyaya of licensee has constracted work of 
a permanent character acting on the faith 
of the license, the licensor, the land owner 
cannot revoke it. (see s. 60 Indian Ease- 
ments Act). Ifthe riyaya, in a given case, 
has noright to transfer his residential 
house, itmay well be maintained on be- 
half ofthe owner of the site, that the 
transferee acquires no right to possession 
of his land against his wishes and may 
be ejected. HR regard to conditions 
prevailingin agricultural areas ib is to be 
presumed till the contrary is proved that 
the right of transfer is not an incident 
implied in the license under which riyayas 
occupy the sitesof their houses. In urban 
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areas,however, the presumption is other- 
wise. It has been held in at least two 
cases decided by Benches of this Oourt 
that occupiers of houses in cities and 
towns should be presumed to possess & 
rightto transfer them unless contrary is 
shown, see Jamna Kuer v. Abdal Nabi (1) 
and Sahu Govind Prasad v. Kundan (2). 
They donot refer to s. 56, Indian Ease- 
ments Act, but the underlying principle 
is reconcilable with that section only on 
the hypothesis that aright of transfer is 
implied in the circumstances attending the 
grant of the license for building purposes 
1n a city or town where houses of substantial 
value may be erected by riyayas or 
licensees. 

The plaintiff respondents have not 
pleaded that there was any restriction in 
the grant to Murtaza Khan as regards his 
right to transfer the house, or that there 
was any local usage prohibiting transfers 
by his riyayas of their houses in Mohalla 
Balapir. Theyrelied merelyon “law and 
justice” which according to them, make 
the transfer “quite null and void". This 
being so, they cannot succeed in their 
action for ejectment against the defendant 
on mere proof of their title as owner of 
the site. 

The defendant-appellant has challenged 
the finding of the lower Appellate Oourt 
on the question of plaintiffs’ ownership 
of the site. It has been arrived aton a 
consideration of oral and documentary 
evidence bearing on the question andis 
purelyone of fact. It cannot, therefore, 
beallowed to be impugned on second 
appealand must be upheld. The plaintiffs’ 
right to the site ofthe house in dispute 
is, therefore, established. The defendant's 
plea of adverse possession has no force. 
He never asserted aright of ownership in 
the site before the present litigation and 
in the face of the plaintiffs’ evidence, be- 
lieved by the lower Appellate Court, 
that Murtaza Khan entered on the land as 
a riyaya no question of limitation can 
arise. 


On the record asit stands, the suit of 
the plaintiff-respondents for ejectment of 
the defendant-appellant cannot succeed in 
the absence ofallegation and proof that 
occupiers of houses generally in Mohalla 
Balapir, city Kanauj, cannot transfer their 
housesand with them the right of eccupa- 


o 18 Ind. Cas. 353. 
3 T4 Ind, Ors, 760; A, L R. 1924 All, 112, 
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tion of the site under any local custom or 
that underthe terms of the particular grant 
er license under which Murtaza Khan 
built the house in dispute hehad no right 
to transfer his house. I have taken time 
to consider the questicn whether an issue 
should be remitted to the lower Appellate 
Oourt for finding onthe question whe- 
ther suchcustom or restriction exists. In 
view of the plaintiffs’ case as put in the 
plaint which relies solely on their right 
as owners in support of their claim to 
recover possession of the site I think no 
issue arises. lt is true the defendant did 
refer to such a custom in his written state- 
ment and adduced some evidence in sup- 
port thereof. It wasonly incidentally that 
the defendant-appellant made a mention 
of suchacustom. It was necessary for 
him to doso. I must accept therule of 
law, laid down by this Court in the cases 
to which reference has already been 
made, that in case of riyayas occupying 
houses in cities and towns itis tobe pre- 
sumed that they have a right of transfer 
unlike those who inhabit agricultural areas. 
In that view the plaintiffs should have 
alleged and proved not only their owner- 
ship but also the existence of custom or 
terms of the grant under which the house 
in dispute was built which make the 
transfer thereof invalid emtitling them to 
recover possession of the site. The case 
has already been fought out in three 
Courts andIdonot think the plaintiffs are 
entitled to raise that essential question 
now and to have the case remanded for 
determination of it. Under these circum- 
stances, the plaintiffs’ suit for actual posses- 
sion must fail. 

Murtaza Khan sold the house to the 
defendant as if he were the owner of the 
site. The latter has throughout disputed 
the title of the plaintiffs. It is not, there- 
fore, just and proper to withhold all re- 
lief from the plaintiffs. As was done in 
one of the two cases quoted by me above 
the plaintiffs ought to be awarded a 
declaratory relief as regards their owner- 
ship of the site, though their claim for 
ejectment of the defendant from the house 
in dispute may be dismissed. It is, there- 
fore, declared that the plaintiff-respondents 
are the owners of the site of the house 
in dispute and that the defendant-appel- 
lant like Murtaza Khan isonly a riyaya 
entitled to occupy the house as such, The 
plaintiffs claim to eject the defendant is 
dismissed. The decrees passed by the 
Courts below shall be discharged anda 
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decree in terms of this jud 

substituted therefor. EE Ke 
Under the circumstances of the case 

parties shall beartheir own costs through- 


out, 
TA Decree modified. 


ALLAHABAD HIGH COURT. 
Szoonp Civi, APPHAL No. 1061 or 1927. 
February 7, 1929. 

Present :—Mr. Justice Dalal. 
RAMADHAR PANDE AND ANOTÉHR 
—PLAINTIFPFB—ÀPPRLLANTS 
versus 
Musammat AMRAJ1AND oTHERB— 
DEFANDANTS —RESPONDENTS. 

Malicious prosecution—Plasntiff not bound to prove 
OR Rut tae for malici 

a suit for es lor malic i 

the plaintiff is nob ouad to Sieve her He ae 
innocent of the charge upon which he was tried. 

Balbhaddar Singh v. Badri Sah (1), followed. 

Second appeal from a decreeof the Addi- 
tional District Judge of Allahabad, dated the 


wm 30th of April, 1927. 


Mr. Mushtaq Ahmad, for the Appellants, 

Mr. Shabd Saran, for the Respondents. 

JUDGMENT.—The learned Judge of 
the lower Appellate Court has entirely 
misconceived the law on the subject of 
malicious prosecution. Reference should 
be made to the observations of their Lord- 
ships of the Privy Council in Balbhaddar 
Singh v. Badri Sah (1). They emphatically 
disagreed with the opinion of the Courts in 
India that a plaintiff in a case for malicious 
prosecution had to prove that he was 
innocent of the charge upon which he was 
tried. This is exactly what the learned 
Judge has dene by calling upon the plaint- 
iffs to prove that the charge brought again- 
st them was false. The result arrived at 
by the lower Appellate Court ona wrong 
interpretation of the law cannot be accept- 
ed as a finding of fact. What the plaint- 
iffs were called upon to prove was that 
they were prosecuted by the defendant, 
that the’ proseeution ended in their 


(1) 95 Ind. Cas. 329; 24 A. L. J. 453 at p. 457; 3 O. 
WN. 499; A. LR 1926 P. C. 46; 43 O. L. J. 521; 28 
Bom. L. R, 921; (1926) M. W. N. 482; 51 M. L, J. 43; 
30 O. W. N. 868; 29 O. O. 163; 7 P. L. T. 591; 1 
Lusk, 215 (P. O»). 
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acquittal, that the defendant had no 
reasonable and probable cause for the pro- 
secution, and that the prosecution was 
malicious. In the present case it is admitt- 
ed that the plaintiffs were prosecuted by 
Musammat Amraji and were acquitted. It 
is further proved that the other defendants 
instigated Musammat Amraji to bring the 
charge against the plaintiffs. Then will 
arise the question of reasonable and pro- 
bable cause, As observed by the learned 


Judge himself, the question is of the truth 


or falsity of the charge because Musammat 
Amraji and her instigators must have 
known for certain whether she was beaten 
by her husband or by the plaintiffs. The 
lower Appellate Court has not recorded 
any finding that the charge brought by 
Musammat Amraji was true, and has decid- 
ed the case on a wrong assumption of law 
that the plaintiffs were called upon to prove 
the falsity of the charge and had failed to do 
80. 1t is, therefore, necessary for this Oourt 
to re-examine the evidence. There ie no rea- 
gon to believe thatthe plaintiffs were unjustly 
acquitted. The defence story as tothemotive 
of the plaintifs to beat Musammat Amraji 
is tar too elaborate to obtain credence. It 
does not ssem probable that Musammat 
Amraji’s husband could be induced by 
the plaintiffs to go against his own 
cousins. Also it isimprobable that Musam- 
mat Amraji's husband and relations would 
look on while the plaintifis beat her at 
her own house. There isa long-standing 
feud between the defendants and the plaint- 
iffa, and I am satisfied that the defendants 
other than Musammat Amraji instigated 
her to bring a false charge against the 
plaintiffs. f 

The claim for damages was for Rs. 300. 
The trial Court carefully considered the 
question and assessed the damages at Rs. 
142. I consider that amount to be suficient. 
I set aside the decree of the lower Appel- 
late Court, and restore the decree of the 
trial Oourt for Re. 142 with proportionate 
costs of all the Courts. 

A. Appeal allowed. 
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LAHORE HIGH COURT. 
MrecanLANBOUS BgOoNP O1vin ÀpPman No, 
511 or 1928. 

January 3, 1929. 

Present :—Mr. Justice Bhide. 
AMAR NATH AND OTHRES—DBRBFENDANT8— 
APPBLLANTS 
veraus 


HAKIM RAI—PLarNTIFF — R88PONDENT. 

Civil Procedure Code (Act V of 1908), O. VII, r. 
10—Suit for accounts originally filed wn Court of 
Junior Sub- Judge—Preliminary decree passed in 
second appeal and case remanded to trial Court— 
Trial Court returning plavnt for presentation to higher 
Court on ground of possibility of case exceeding 
Drac ra ea presented to Senior Sub-Judge— 
ag of institution of suit—Limitation, question 
of. 
A suit for rendition of accounts was originally 
valued at Rs 1,100 and instituted in the Court of 
a Junior Sub-Judge who had pecuniary jurisdiction 
up to Rs. 5,000. The suit was dismissed by the trial 
Court andthe decision was confirmed on appeal by 
the District Judge. On second appeal, however, a 
preliminary decree was passed by the High Court 
and the suit was remanded tothe trial Oourt for 
further proceedings A local Commissioner was 
then appointed and he presented his report in due 
course, The plaintiff then made an application to 
the Oourt stating thatthe amount due tohim was 
likely to exceed the pecuniary jurisdiction of the 
Court and requesting that the case be transferred 
to a competent Court. The Junior Sub-Judge was 
of opinion that it was possible that the case 
might be outside his jurisdiction and on that 

round he returned the plaint to the plaintiff for 

ing presented to proper Oourt The plaint was 
then presented to the Senior Sub-Judge who, being 
of opinion that the plaint must be considered to have 
been instituted afresh when it was presented to 
him, dismissed the suit as time-barred: 

Held, (1) that O. VII, r. 10, Oivil Procedure Code, 
did not apply and the Junior Sub-Judge had no 
jurisdiction to act under that rule as he had oome 
to no definite finding that he had no jurisdiction to 
deal with the case; 

(2) that the Junior Sub-Judge should have moved 
the District Judge to transfer the case from him and 
should not have returned the case to be presented to 
the Senior Sub-Judge ; 

(3) that as the suit was only to be continued in the 
Court of the Senior Sub-Judge no questien of 
limitation arose under the circumstances. 

Ganga Prasad Rat v. Ramanand Gir (2), referred 
0, 


Miscellaneous second appeal from a 
decree of the District Judge, Gujranwala, 
dated the 15th December, 1927, reversing 
that of the Senior Subordinate Judge, 
Gujranwala, dated the 29th April, 1927. 


Diwan Mehr Chand, for the Appellants. 
Mr. M. L. Puri, for the Respondent, 


JUDGMENT.—This appeal arises out 
of a suit for rendition of accounts, which 
was originally valued at Rs. 1,100 and 
instituted in the Oourt of the Junior 
Subordinate Judge, Gujranwala, who had 
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pecuniary jurisdiction up to Rs. 5,000. 
The suit was dismissed by the trial Court 
and the decision was confirmed on appeal 
by the District Judge; but on second 
appeal, a preliminary decree was passed by 
this Oourt and the suit was remanded to 
the trial Court for further proceedings. A 
local Commissioner was then appointed 
and he presented hie report in due course. 
The plaintiff then made an application to 
the Court stating that the amount due to 
him was likely to exceed the pecuniary 
jurisdiction of the Court and requesting 
that thecase be transferred to a competent 
Oourt, The Junior Subordinate Judge 
was of opinion that ‘It was just possible 
that the cass may be outside’ the 
jurisdiction of this Court’ and on this 
ground returnedthe plaint to the plaintiff 
for being presented to proper Court, The 
plaint was then presented to the Senior 
Subordinate Judge on the 18th October, 
1926. That officer was of opinion that the 
suit must be taken to be instituted afresh 
on the latter date and was time-barred. 
He accordingly dismissed the guit. An 
appeal was then preferred to the District 
Judge, who held that the suit was merely 
to be continued in the Court of the Senior 
Subordinate Judge and that no question 
of limitation could arise in the circumst- 
ances. Thesuit was accordingly remanded 
to the Senior Subordinate Judge for 
decision on merits. From this decision 
the defendant has preferred a second 
appeal, 


The main contention of the learned 
Oounsel for the appellant is that the Junior 
Subordinate Judge's order was passed under 
O. VII, r.10, Oivil Procedure Oode, and 
that when the plaint is returned under that 
rule and presented to a competent Court, 
the suit must be taken to be instituted on 
the date on which it is presented to the 
latter Court. In the present instance, 
however, it seems to me that O, VIT, r, 10 
was really not applicable at all as the 
Junior Subordinate Judge had not coma 
to any definite finding 04 the question of 
jurisdiction and was merely of opinion 
that there was just a possibility that tha 
case may be outside his jurisdiction. The 
plaintiff also had not asked for return of 
the plaint under that rule but had request- 
ed that the case be transferred to & 
competent Court. The proper course for 
the Junior Subordinate Judge would have 
been {o move the District Judge 
to transfer the case but instead of doing 
so, he erroneously returned the plaint ta 

es) 
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be presented to the Senior Subordinate 
Judge. The Junior Subordinate Judge 
has not expressly referred to O. VII, r. 10, 
Civil Procedure Cede, and he certainly had 
no jurisdiction to act under that rule as he 
Bid come to no definite finding that he had 
no jurisdiction to deal with the suit. There 
was also no question of any withdrawal 
of the first suit or fresh institution thereof, 
The plaintiff had obtained a preliminary 
decree from this Court and it cannot be 
believed that he evercontemplated forego- 
ing the fruite of that decree and instituting 
the suit afresh. It may be incidentally 
pointed out here that it has been-teld by 
their Lordships of the Privy Oouncil in 
Lachmi Narayan Marwary v. Balmakund 
Marwary (1) that after a preliminary 
decree is passed, a suit cannot even be 
properly dismissed in default. 

I hold that there was no fresh institution 
of the suit, and the suit was merely to be 
continued in the Court of the Senior Sub- 
ordinate Judge. This view is supported 
by the decision in Ganga Prasad Rai v. 
Ramanand Gir (2) in which the facts appear 
to have been somewhat similar. The 
procedure adopted by the Junior Bub- 
ordinate Judge for transfer of the case for 
which the plaintiff had applied was 
irregular but the defect is cured by the 
order of the learned District Judge, who 
had remanded the case to the Senior Sub- 
ordinate Judge for disposal on merits. 

I dismiss the appeal but in view of the 
peculiar circumstances leave the parties 
to bear their own costs in this Court, 

Appeal dismissed. 


R. L. 
(1) 8l Ind. Oas, 747; 4 Pat. 61; A. I. R. 1994 P. O. 
198; 35 M. L. T, 143; 


891; 1 O. W. N. 629 (P. O.). 
(2) 30 Ind, Cas. 544. 


LAHORE HIGH COURT. 
Orvit Revision Parition No. 730 oF 1928, 
March 7,1929. 

Present:—Mr. Justice Tek Chand. 
BAKHTAWAR MAL-—PLAINTIFF— 
PRTITIONER 
versus 
QASIM ALI AND ANOTRRR—DRFENDANTS— 
RESPONDENTS. 

Provincial Small Cause Courts Act (LX of 1887), s. 
43—8Suh-Judge having small cause powers succeeded 


BAKHTAWAR MAL Y. QASIM ALI. 
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by Sub-Judge without such powers—Trial of Smal? 
Cause suit as regular suit—Decision—A ppeal. 

Where a Sub-Judge having the powers of a Court 
of Small Causes is succeeded in office by a Sub-Judge 
who has no such powers, the latter isbound to try 
a Small Cause suit nding in the Oourt as 
a regular suit and the decisionin such suit would be 
open to appeal even though the latter Judge might 
have been invested with Small Cause powers after 
the case was ripe for judgment. 


Petition for revision of a decree of the 
Senior Subordinate Judge, Ambala, dated 
the 30th April, 1928, modifying that of the 
Subordinate Judge, Fourth Olass, Jagadhri, 
dated the 30th January, 1928. fli se 

Mr. Shamair Chand, for the Peti- 
tioner. 

JUDGMENT.—The sole question for 
determination is whether the decree of the 
trial Oourt was appealable. The suit was 
one which was cognizable by a Court of 
Small Causes and was valued at Rs. 10. It 
was instituted on the 28th July, 1926, in the 
Oourtof Lala Labhu Ram, SubordinateJudge, 
Fourth Olass, Jagadhri, who was invest- 
ed with Small Oause powers upto Rs. 100. 
If, therefore, Lala Labhu Ram had con- 
tinued in that Oourt till the decision of the 
case, the decree passed by him would have 
been unappealable. It appears, however, 
that Lala Labhu Ram was transferred on the 
6thof May, 1927, and was succeeded by Lala 
Ishwar Das who did not at that time possess 
the powers ofa Judge of Small Causes, Till 
then very little progress had bean made with 
the case as one of the defendants could not 
be served. Lala Ishwar Das proceeded to 
try the casein the ordinary way and after 
framing issues recorded the evidence, 
Both parties closed their cases on the llth 
of November, 1928, when arguments were _ 
heard and the case adjournedto the next 
day for orders. It appears, however, that 
on examining the record the learned Judge 
wanted to satisfy himself on some points by 
havihg certain fields measured by a local 
Oommissioner. He accordingly adjourned 
the case to the 23rd of January appointin 
& local Commissioner toinspect the spot an 
report to him, ‘he local Commissioner's 
report was received on the 23rd January, 
1928, and the case decided on the 30th of 
January, 1928, In the meantime on the 2nd 
December, 1927, Lala Ishwar Das had been 
invested with powers of a Judge of the 
Oourt of Small Oauses up to Rs. 50. 

It is conceded by Mr. Shamair Chand 
that if Lala IshwarDas had not received 
these powers till the decision of the case, 
the decree passed by him would have been 
open to appeal in spite of the fact that the 
Judge before whom the suit was originally 
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instituted was empowered to try cases 
under the Small Oause Courts Aot [Sarju 
Prasad v. Mahadeo Pande (1).) It is, however, 
contended that this rule was not applioable 
to this case as at the time of deeision Lala 
Ishwar Das had been invested with such 
powers. Having regard to the fact that the 
evidence had been finished and argument 
addressed to Lala Ishwar Das before his 
investiture with the powersefa Judge of 
the Court of Small Gauses, Iam of opinion 
that the case is not taken out of the rule 
laid down in Sarju Prasad v. Mahadeo 
Pande (|) and numerous other rulings on 
the point. I hold, therefore, that the decree 
passed by Lala Ishwar Das must be taken 
to have been passed by him in his capacity 
as a Subordinate Judge of the Fourth 
Claas and that theappeal filed by the defend- 
ant to the Senior Subordinate Judge was 
competent. 

1 dismiss the patition, but having regard 
to all the circumstances of the case I leave 
the parties to bear their own costs through- 
out. 

R. L. Petition dismissed. 
(1) 29 Ind, Oas, 996; 37 A. 450; 13 A, L. J. 639. 


LAHORE HIGH COURT. 
Saconp Oivic ArPmaL No. 2206 or 1928, 
January 22, 1929. 
Present:—Mr. Justice Bhide. 
KHAIR DIN—DRFENDANT— 
APPELLANT 
versus . 
SHAH MUHAMMAD AND OTHERS— 
PLAINTIFFS— RESPONDENTS. 
CURT EP Um 
"dlan to pay o 
ed Tids at menor nutans Gute price, refund 


of. 

A saleof the ancestral immoveable property of a 
minor by his guardian for the purpose of paying off 
his father's debts cannot be said to be for necessity 
where the said debts are not charged on the said 
property and there is no self-acquired proper- 
ty ofthe father in the hands of the son which could 
be proceeded against forthe said debts. The minor, 
therefore, ig entitled to have such a sale set aside 
without refunding the sale price to the vendor as 
the minor cannot be said to have derived any bene- 
fit from the sale. . ] 

Rang Ilahi v. Mahbub Ilahi (1), distinguished, 
Jagdip Singh v. Narain Sing (2), referred to. | 
Second appeal from a decree of the Dis- 


trict Judge, Gurdaspur, dated the 19th 
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- June, 1928, modifying that of the Subordi- 
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nate Judge, Fourth Olass, Batala, Districte 
Gurdaspur, dated the 2nd November, 1927. 

Mr. J, N. Aggarwal, for the Appellant. 

Mr. J. L. Kapur, for the Respondent. 

JUDGMENT.—The share of two 
minors, named Shah Muhammad and Nur 
Muhammad in 43 kanals, 9 marlas of land 
was sold by their paternal uncle Fateh 
Muhammad and their mother Musammat 
Rahmate as their guardains for a sum of 
Rs. 6,000. Subsequently a suit was insti- 
tuted on behalfof the minors by their ma- 
ternal uncle Ashraf Khan to set aside the 
sale on the ground that it was not for their 
benefit. The trial Court granted the plain- 
tiffs a decree for the relief sought by them, 
The learned District Judge modified the 
decree on appeal only to the extent of 
granting plaintiffs one-half share in the 
land in suit instead of three-fourths 
share as originally prayed for by them—his 
finding being that the plaintiffs were only 
entitled to one-half share in the land in suit, 
From this decision the vendee Khair Din 
has preferred a second appeal. 

The sole point raised by the learned 
Counsel for the appellant before me was 
that the minors should, at any rate, have 
been compelled to restore the benefit deriv- 
ed by them from the sale. Rang Ilahi v. 
Mahbub Ilahi (1) was relied upon in sup- 
port of the contention. In that case the salé 
was found to be void but the minora were 
ordered to refund the amount from which 
ee estate and themselves were benefit- 
ed. 

It was conceded before the learned Dis- 
trict Judge in this case that the minora 
were governed by custom and that the 
guardians could alienate their property for 
their benefit. On the question of benefit 
both the Courts have come to the conclu- 
sion that the sale was not in any way ada 
vantageous to the minors. The sale pur- 
ported to have been effected for the dis- 
charge of certain debts due from the 
father of the minors, but these debts were 
admittedly not charged on the ancestral 
property inherited by the minors. Ac- 
cording to the principles laid down in 
Jagdip Singh v, Narain Singh (2) the an- 
cestral property in the hands of a minor 
was not liable to be attached or sold for 
the satisfaction of tbe father's debts. The 
learned Counsel referred to Ghulam Hus- 


Q 94 Ind. Oas.25; 7 Lah. 35; A. I. R. 1926 Lah, 170; 
27 P. L. R. 210 


(3) 15 Ind. Oas, 866; 4 P, R, 1913; 160 P, W.R, 1912; 
173 P, L, R, 1912, 
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sain v. Taleh Muhammad (Civil Appeal No; 
. 1884 of 1921) quoted at pages 154-55 of 
Rattigan’s Digest of Oustomary Law, 
and urged that payment of the father's 
debts constituted legal necessity under 
custom. This ruling, however, could at 
the most support an alienation byithe plaint- 
iffa for satisfaction of the debts of their 
father if they had thought fit to alien- 
ate the property on attaining majority. 
In the present instance the alienation was 
made by the guardians and the question 
arises whether the minors have derived any 
benefit from the alienation. It was urged that 
possibly the moveable property or self ac- 
quired property inherited by the minorsfrom 
‘their father might have been attached and 
gold ifa decree had been obtained againatthe 
minors. But this argument is purely conjec- 
tural. There was no decree against the 
minors, and the learned District Judge was 
evidently not eatisfied even about the 
genuineness of the debt. Moreover, there is 
no evidence on the record to show that 
the minors had inherited any other move- 
able or self-acquired property of their father 
from which the debts could have been 
satisfied. It was contended that no issue 
was framed on this point, but the fourth 
issue in the suit namely, “Are plaintiffs 
bound by the sale in suit" appears to me 
to be comprehensive enough to iuclude all 


~~ these points. 


2 It was urged that the lower Court was 
under the impression that the sale was 
against the provisions of the Land Aliena- 
tion Act. But the judgment of the lower 
Court is not based on this view. The main 
point for consideration in the case was 
whether the minors have benefited by the 

. alienation, The learned Counsel for the 
appellant was unable to show how the 
minors can be said to have benefited, when 
the property which wes alienated was ad- 
mittedly not liable to be attached and sold 
for satisfaction of their father's debts. 

The finding of the Courts below that the 
gale was not forthe benefit of the minors 
must be accepted as final and there being 
no benefit to the minors, no question of 
granting sny equitable relief to the ap- 
pone on account of the benefit derived 

y the minors arises in the present case. 
I accordingly dismiss the appeal with 
costs, 


B, L. Appeal dismissed. 
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LAHORE HIGH COURT. 
MisoBLLANEOUBS Szconp Oryin APPEAL No, 
2247 or 1928, 

February 19, 1929, 
Present:—Mr. Justice Addison. 
00-OPERATIVE SOOIETY, BHAL 
SAYADAN-DnzonzgE-HoLpgg— 
APPELLANT 


versus 
AHMAD KHAN-— JUDGMENT-DRBTOR 


— RESPONDENT, 

Civil Procedure Code (Act V of 1908), s. 151—In- 
herent jurisdiction—Restoration of execution appltca- 
tion dismissed in default —Appeal. 

Under s.151, Oivil Procedure Code, an executing 
Court can restore an application for execution which 
has been dismissed for default, and this should be 
done notwithstanding that the applicant has an 
alternative uy by making a second application 
for execution, if the applicant satisfies the Court that 
it should exercise its inherent jurisdiction ex debito 
justitia. Jj 

Bholu Eam v. Ram Lal (2) and Attar Singh v, Bur 
Singh (3), followed. ` 

An appeal does not lie from an order passed under 
B. 151, Orvil Procedure Code. 

Basanta Kumari Gupta v. Abhoy Shankar Sen (1) 
followed. 

Miscellaneous second appeal from an 
order of the District Judge, Attcck at 
Campbellpur, dated the 3rd March, 1928, 
reversing that of the Subordinate Judge, 
Fourth Olass, at  Pindigheb, District 
Attock, dated the 31st October, 1997. 


Mr, Ghulam Mohy-ud-Din, for the Appel- 


lant. 


JUDGMENT.—During certain execu- 
tion proceedings the judgment-debtor 
alleged that he had already paid part of 
the decretal amount. On the date fixed 
for the further hearing of the execution 
proceedings and of the objection the decree- 
holder did not attend. His execution applica- 
tion was, therefore, dismissed in default and 
8n orger was also made, accepting the 
objection of the judgment-debtor cn the 
ground that the decree-holder was absent. 
The decree-holder applied under s. 151 
of the Code of Civil Procedure, for 
restoration of the execution application 
and for setting aside the order accepting 
the objection in his absence. The Execut- 
ing Oourt held that it was a proper 
case to set aside the dismissal in default 
of the execution application and it did 
so. It ajso reviewed its order accepting 
the obj¢stion of the judgment-debtor on 
the grgand that that must automatically 
follow ‘on the restoration of the execution 
case to the pending file. Against this 
order the judgment-debtor appealed in 
the Oourt of the District Judge. He held 
that the Exeouting Court could only 
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restore the execution proceedings under 
8. 151, Civil Procedure Code, to the 
extent of the balance of the decres left 
after acceptance of the objection, :.e., he 
held that the acceptance of the objection 
of the judgment-debtor must stand as 
the lower Court could not re-open the 
question of the accepted objection under 
8.151 of the Civil Procedure Code. In 
spite of this finding he appears to have 
accepted the appeal in toto and to have 
set aside the whole order of the Subordi- 
nate Judge dated the 31st October, 1927. 
In order to get the order of the District 
Judge set aside the decree-holder has moved 
this Court. : 

It was held by the Oalcutta High 
Court in Basanta Kumari Gupta v. Abhoy 
Shankar Sen (1) that an appeal does nof 
lie from an order passed under s. 151 of 
the Civil Procedure Code. With this 
ruling I am in respectful agreement, If 
the. view be taken that the Hrecuting 
Court reviewed its order accepting the 
objection of the judgment-debtor then also 
the appeal was not competent as there is 
only a limited appeal under O. XLVII, 
r. 7, Civil Procedure Code, against an order 
accepting 8 review andit does not appear 
that this limited appeal was competent 
in the present case. For this reason alone 
the order of the District Judge must be 
get aside. 

Again, it was held in Bholu Ram v. 
Ram Lal (2) by a Division Bench of this 
Court that s. 151, Civil Procedure Code, 
does authorises an EHxeonting Court to 
restore an application for execution after 
it had been dismissed for default, and 
that this should badone notwithstanding 
that the applicant has an alternative 
remedy by making a second application 
for execution, if he satisfied the 'Oourt 
that it should exercise ite inherent jurisdic- 
tion debito justitie. In that case, just as 
in the present case, the second application 
would have been barred by time, Bholu 
Ram v. Ram Lal (2) was followed by mein 
Attar Singh v. Bur Singh (3). 

Farther it is clear that this was a good 
case for review of the order accepting 
the objection of the judgment-debtor in 
the absence of the decree-holder; for that 
order should never have been passed 
in the first instance, As the execution 


(1) 78 Ind. Cas, 308; 87 O. L. J. 99; A.T R. 1923 Oal, 
50. 

(8) 60 Ind. Cas, 720; 2 Lah. 66; 3 U.P. L, R. (Lah) 
39. 
^ (8)95 Ind, Cas, 024; A I. R 1926 Lah, 534, 
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proceedings were dismissed on the ground 
that the decree-holder was absent it, 
automatically followed that the objections 
abated, and they should not have been 
accepted. 

For the reasons given, I set aside’ the 
order of the District Judge and restore the 
order of the Executing Court dated the 
3lst October, 1927. The appellant will 
have his costs here andin the Oourt of the 
District Judge. 

R. L. Appeal allowed, 


LAHORE HIGH COURT. 
MISOBLLANBOUS Sroonp Orvin APPAAL 
No. 2480 or 1928. 
February 12, 1929. 

Present: —Mr. Justices Tek Chand. 
HAVELI RAM—Jupemant-Dapror 
-——DBSFENDANT—ÀPPBLLANT 


versus 
Tun ZAMINDARA BANK, HAFIZABAD, 
THERoUGE MUHAMMAD ABDULLAH 
Mukhtar--PLAINTIFP— 
RESPONDENT. 


Provincial Insolvency Act (V of 1920), es. 28, 81— 
Judgment-debtor adjudicated insolvent—Immunity 


from arrest—Protection order—Emecution proceedings ~ — 


taken before adjudication, whether barred. 

Under the existing law a judgment-debtor is not 
normally immune from arrest or detentionin execu- 
tion ofa decree until he has obtaineda protection 


order from the Insolvency Court. ^j 
Hari Ram v. Sri Krishan Ram (2) and Radhey 
Shiam v. Mohammad Tagi (3), referred to. B. 


The bar against taking legal proceedings against 
an insolvent contemplated by s. 28, Provincial Insoly- 
ency Act, does not apply to execution proceedings 
commenced and warrant of arrest ordered before the 
order of adjudication. 

Partap Singh-Pardhan Singh v. Mewa’Singh-Jodha 
Singh (4), referred to. 


Miscellaneous second appeal from an 
order of the District Judge, Gujranwala, 
dated the 11th September, 1928, moditying 
that of the Subordinate Judge, Second 
rye Gujranwala, dated the 23rd June 
1928. 

i Mr, Gobind Ram Khanna, for the Appel- 
ant, 

Mr. Tirath Ram, for the Respondent, 

JUDGMENT.—On the 23rd May; 
1927, the Zamindara Bank, Hafizabad 
obtained a money-decree against Haveli 
Ram appellant. On the 16th May, 1928, 
the decree-holder applied for execution of 
the decree. by arrest of the judgment- 
debtor and. attaehment of his property, and 


t 
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on the same day the Executing Court 
ordered warrants for arrest and. attach- 
ment to issue returnable by the 23rd June, 
1928, The process server reported on both 
these warrants that the iude ment-debios 
had gone to Lahore and that, therefore, 
the warrants could not be executed. 
These reports were laid before the 
Court on the 23rd June, 1928, when it 
directed that fresh warranta for arrest and 
attachment should issue. On the same day, 
the judgment-debtor, Haveli Ram, applied 
for the cancellation of the warrants on the 

ound thatthe Firm Kanshi Ram-Ohuni 

al,in which he was a partner, had been 
adjudicated insolvent on the 25th May, 
1928. This application was dismissed by 
the Subordinate Judge,as he was of opin- 
ion that the adjudication of the firm could 
not affect the execution of a decree passed 
against Haveli Ram personally. He 
accordingly held that the execution pro- 
ceedings for his arrest as well as for 
attachment of his property could con- 
tinue. . 

On appeal by Haveli Ram, the learned 
District Judge, following Honda Ram v. 
Chiman Lal-Dureja (1) ruled that thead- 
judication of the firm wasin law tanta- 
mount to an adjudication of each in- 
dividual partner as insolvent, and 
consequently Haveli Ram, judgment- debtor, 


^ >was forthe purposes of this case to be 


treated as an insolvent. He accordingly 
held that under s. 28 (2) of the Provincial 
Insolvency Act, 1920, the deeree-holder 
had no remedy in the Executing Court 
against the property of the judgment- 
debtor. He, however, held thatthe order 
for arrest having been passed before the 
order ef adjudication, should stand till such 
time as the insolvent obtained a protection 
order from the Insolvency Court. 


From this order the judgment-debtor has 
preferred this second appeal to this Court 
and it is urged on his behalf that the 
order of adjudication has rendered him 
immune from arrest in execution of the 
decree, After hearing both Counsel lam 
ofopinion thatthis contention is devoid 
of all force and must be overruled. It is 
no doubt true that under the Provincial 
Insolvency Act III of 1907, the adjudica- 
tion of a judgment-debtor as insolvent 
resultedin his automatic protection from 
arrest. In cl. (2) (b), s. 16 of that Act it 
was specifically provided that on the 
making ofan order of. adjudication the 


(1) 100 Ind. Oas, 112; A. L R. 1927 Lah, 234. 
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insolvent, ifin prison for debt, shall be 
released; and thereafter ,except as provided 
by this Act, no creditor to whom the 
insolvent is indebted in respect of any 
previous debt provable under that Act 
shall during the pendency of the insol- 
vency proceedings have any remedy 
against the property or person of the 
insolvent in respect of the debt or 
commence any suit or other legal pro- 
ceedings, except with the leave of the 
Insolvency Court. This clause has -been 
replaced by s. 29 (2) of Act V of 1920, 
in which the sub-clause directing release 
of the insolvent from prison on the 
making of anorder of adjudication has 
not been reenacted nor is there any 
provision that during the pendency of 
the insolvency proceedings no creditor 
shall have any remedy against the person 
of the insolvent. On the other hand, in 
the new Acta new section (S, 31) has 
been added which lays down that the 
Insolvency Oourt may, in appropriate 
cases, make anorder for the protection of 
the insolvent from arrest or detention. 
ltis thus clear that under the existing 
law, a judgment-debtor is not normally 
immune from arrest or detention in ex- 
ecution of a decree until hehas obtained 
& protection order from the Insolvency 
Court (see aleo Hari Ramv. Sri Krishan 
Ram (2) and Radhey Shiam v. Mohammad 
Tagi (3). 

It is admitted that in this case no such 
protection order had been obtained on 
the 23rd June, 1928, when the Subordinate 
Judge passed the order in question. Re- 
liance has, however, been placed upon the 
last part of cl. (2) ofs. 28 which lays down 
that after the making of an order of ad- 
judication no creditor can commence any 
suit er other legal proceedings except 
withthe leave of the Insolvency Court. 
It has been urged that this bar applied 
to execution proceedings as an application 
for execution is a legal proceeding, 
Partap Singh- Pardhan Singh v. Mewa Singh- 
Jodha Singh (4). But this section does not 
apply to this case as here the application 
for execution had been made and the 
order for arrest passed on the 16th May, 
1528, long before the adjudication order 
was passed. The decree-holder did not, 
therefore, commence any legal proceedings 


after the order of adjudication. 

e 100 Ind. Oas. 820; 49 A. 201; A. I. R. 1927 All, 
418; 25 A. L. J. 152, 

(3) 72 Ind. Oas. 911; A. T. R. 1923 Oudh 36; 90. & A, 


L. R. 37. 
(4) 107 Ind. Cas. 608; A. I. R. 1928 Lah. 258. 
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The judgment-debtor is not without a 
remedy ashe can still apply to the In- 
solvency Ocurt for a protection order under 
8.31. But till he obtains such protection, 
the order of the Execution Oourt directing 
his arrest must stand. 

The appeal fails and is dismissed. But 
having regard to all the circumstances of the 
case the parties shall bear their own costs in 
this Court. 

Appeal dismissed. 


—M 


LAHORE HIGH COURT. 
Orvit MisogLLAxROUS Paritron No. 33 oF 1929. 
(OlivIL ApPzAL No. 1466 or 1928). 
March 15, 1929, 

Present: —Mr. Justice Harrison. 
BASANT RAM—PriINTIFF—PRTITIONBR 
versus 
DASONDHI MAL AND OTEBRS— 
DRFERNDANTS—HRRBSPONDHNTS, 

Receivers—Property in possession of one co-sharer 
—Profita withheld from others—Appointment of 
Receiver. 

In all cases where a property is in the hands of 
one co-sharer and the share of the profits 
is withheld from the other there is sufficient reason 
for appointing a Receiver. 

Petition under O. XL, r.1, Civil Pro- 
cedure Oode, praying thata Receiver be 
appointed to make an inventory of the 
family estate, to keep accounts, and to 
submit statements tothe Court on such 
terms as the Court may deem fit and 
proper. 

Messrs. J. N. Aggarwal and S, L. Puri, for 
the Petitioner. 

Lala Badri Das, R. B., for the Respond- 


ents, 


ORDER.—The facts giving rise to 
this petition are as follows:— 

One Basant Ram brought a suit against 
his three brothers and his father Lala 
Dasondhi Mal claiming one-fifth share in 
property stated to be joint family pro- 
perty by immediate partition, The suit 
was contested on various grounds and the 
decision of the Subordinate Judge was 
that the plaintiff was entitled to one-fifth 
sharein the joint family property but 
that he could not enforce an actual 
partition during the lifetime of his father. 
This decision was given in February, 
1928. 

From this decision two appeals have 
been presented to and admitted by this 
-‘Qourt; the first by the defendants con- 
tending that the plaintiff has no right 
whatever to partition on the ground that 


there had actually been a previous parti-- 
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tion which, as a matter offact, the trial 
Court held to be invalid, and the second ° 
by the plaintiff claiming that he was 
entitled to immediate partition. On the 
18th of July, 1928, Lala Dasondhi Mal 
died. This is the salient fact in this 
case which differentiates it from any other 
which has been put before me asa guide 
or authority. On the finding of the trial 
Court the plaintiff, therefore, is entitled 
to immediate partition, and the only 
circumstance which prevents him from 
obtaining it is that the appeals are pend- 
ing and will not be heard for some years, 
Under the circumstances he claims to 
have a Receiver appointed and this ig 
resisted by the defendants-respondents, 
Mr. Badri Das appearing for the respond- 
ents has endeavoured to obscure the 
simple question by going into the merits 
of the litigation and challenging the 
correctness of the finding. He has also 
quoted several authorities which appear 
to me to be wholly beside the point, 
e.g, Sant Ram v. Ram Chand (1) and 
Raghbir Singh Jaswant Singh v. Narinjan 
Singh (2). Itmay be necessary in ordinary 
cases to show that there has been 
waste, but this is not an ordinary case. 
In faghbir Singh-Jaswant Singh 
v. Narinjan Singh (2) the right of the 


claimant to partition was not admitted, -—« 


Here Mr. Badri Das admits the relation- 
ship andthat the family is joint family, 
There is also a finding, and it is, there- 
fore, established by the decree of a 
competent Oourt, which stands until it 
is upset, that the plaintiff is entitled to 
the share he then claimed, and it follows 
that that share has been increased by the 
death of the father. Woodroofe on Re- 
ceivers, pages 112 and 113 explains the 
position and quotes all the important 
Calcutta authorities. In all cases where 
a property is in the hands of one co- 
shearer and the share of the profits is 
withheld from the other, there is suffi- 
cient reason for appointing a Receiver. 
Ramji Ram v. Salig Ram (3) is also in 
point. It appears to me, therefore, that 
the petitioner has established beyond all 
doubt that this is pre-eminently a cage 
where a Receiver should be appointed. It 
is contended that the property may suffer, 
but the Receiver must be allowed absolute 
discretion to do the best he can. Possibly 


96 Ind. Oas. 659; 36 P. P. 1910; 53 P.W. R. 1910: 
12 É, L. R. 1910. ; 
2) 72 Ind. Oas 569; A. L R, 1023 Lah, 48; 
R 5 Ind, Oas, 96; 14 O. W. N. 248; 14 O. L, J. 21, 
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he may think fit to maintain the defend- 
ants as managers, and possibly he may 
not. I order that a Receiver be appointed 
to manage the joint family property of this 
family as toand to exist by the trial Oourt. 
He will make an inventory ofthe family 
estate. He will keep account and submit 
statements to the Senior Subordinate 
Judge on such terms as he may deem fit 
and proper. He will receive such remunera- 
tion as the Senior Subordinate Judge shall 
fix. He willbe nominated by the Senior 
Subordinate Judge after discussing the 
matter with the parties, Ootnsel's fee 
Rs, 48 will be payable by the respondent to 
the petitioner, 

R. L, Application allowed. 

LAHORE HIGH COURT. 
Szconp O1vit APPRaL No. 2009 or 1928. 
February 1, 1929. 
Present:—Mr. Justice Dalip Singb. 
MUBARAK ALI, MINOR THROLGH 
Musammat HASSI—DEFINDANT— 
APPELLANT 


versus 
Musammat SAHIB JAN—PLAINTIFP AND 
Musammat RAHMI AND ANOTRER— 
DEFBNDANTS—HRBS8EFONDENTS, 
Muhammadan Law—Marriage—Legitimacy and 
acknowledgment—Marriage with wife of another 
person, validity of—Acknowledgment of offspring of 





- such union, effect of. 


Under Muhammadan Law the marriage of a 
person with the wife of another person is void and 
an acknowledgment by the father cannot legitimate 
the offspring of such a union. 

Liagat Alt v. Karim-un-Nissa (1) and Budansa 
Rowther v. Fatima Bi (2), followed. 


Second appeal from a decree of the 
District Judge, Jullundur, dated the 19th 
May, 1928, reversing that ofthe Subor- 
dinate Judge, Fourth Olass, Nawanshahr 
dated the 18th November, 1927, . f 
i Mr. Mazhar Ali Azhar, for the Appel- 
ant. 

Sheikh Niaz Mohammad, for ‘the Re: 
Bpondents, 

JUDGMENT.—Plaintiff in this cage 
sued for possession of one-sixth share of 
certain property alleging that the de- 
fendants had wrongly asserted themselves 
to be the wife and legitimate child of 
her deceased husband, one Niamat Khan 
and that the Revenue Authorities had 
wrongly mutated one-sixth share inthe 
name of the defendants. The District 
Judge found, and bis finding seems to 
me to be a finding of fact, that it was not 
proved that the deceased husband had 
over married the defendant Musammat 
Hassi. He held that Musammat Hassi 
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had been previously married to one Ata 
Mohammad and that at the time when 
she startedto live with Niamat Khan 
there was nothing to show that Ata 
Mohammad had divorced her. He, there- 
fore, held that in these circumstances it 
was impossible tu draw the inference 
from any acknowledgment that the children 
of Musammat  Hassi by Niamat Khan 
deceased were legitimate, 

In second appeal it has been contended 
that the learned District Judge has 
ignored the evidence of Ata Mohammad 
and the father of Musammat Hassi, Bandhu 
Khan. lhave read the evidence and it 
does not seem tome to show conclusively 
that Ata Mohammad had divorced Musam- 
mut Hassi. I, therefore, hold that the 
finding of fact by the learned District 
Judge is binding on me, namely, that 
Musammat Hassi was married to Ata 
Mohammad and was not divorced by him. 

Certain arguments were then addressed 
based on para.206 of Mulla's Principles 
of Muhammadan Law that this was only 
at the worst an invalid marriage and that, 
therefore, the offspring were legitimate, 
No authority is cited for this startling 
proposition in Mulla’s book. On the 
contrary in Amir Al’s book in para, 322 
it is expressly stated that marriage with 
the wife ef another person is void, Liagat 
Ali v. Karim-un-Nisea (1) also disposes of 
the contention that acknowledgment by 
the husband could legitimate the offspring 
ofsuch a union and Budansa Rowther v. 
Fatima Bi (2)isto the same effect. No 
authority has been cited in support of the 

Troposition. 1, therefore, hold that the 
earned District Judge wasright in law 
in holding that the offspring of sucha 
union, were illegitimate, It must not be 
forgotten that the finding of fact is that 
the marrisge of Musammat Hassi and 
Niamat Khan is not proved. I doubt very 
much whether any inference could be 
drawn by acknowledgment etc, that an 
invalid marriage took place. This conten- 
tion was definitely rejected in Liagat Ali 
v. Karim un-Niasa (1), but even if [ were 
to assume sucha marriage, for the reasons 
given above I would not hold that the 
offspring were entitled to succeed as 
legitimate offspring. 

The appeal, therefore, fails and is dismiss- 
ed with costs. 

R. L. Appeal dismissed. 


1) 15 A. 296; A. W. N. (1893) 167. 
2) 22 Ind Gas. 697; 15 M, L. T. 107; 26 M,L. J, 
260; (1914) M. W. N. 278. 
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LAHORE HIGH COURT. 
Sroonp Oivin APPRAL No. 539 or 1923. 
April 2, 1929. 

Present:—Sir Shadi Lal, Kr., Chief Justice 
and Mr. Justiee Johnstone. 

Firm OM PARKASH MITTER 
PLAINTIFF—ÁPPELLANT 


versus 
Tiru HAJI ABDUL RAHIM AND Sons 
- DaFENDANTS—-RESPONDBNTS, ; 
Peeds—Post scriptum undated— Presumption regard- 
ing its date—Contract Act (IX of 1872), s. 25 (8)— 
Acknowledgment containing stipulation regarding 
interest—Novation of contract—Unconditional ac- 
knowledgment—Promise to pay, implication of. 
Where the main body of a document gives the 
date of its execution but the post scriptum does 
not bear any date, in the absence of an entry or 
other evidence showing that it was written on some 
other date, it should be presumed that the two 
portions of the document were written on one and 
the same date. 
Where an acknowledgment contains an entry fix- 
ing the rate of interest to be payable by the debtor, 
it amounts to anew contract within the meaning of 


a. 25 (3), Contract Act. 

An unconditional acknowledgment implies a pro- 
mise to pay and can sustain an action for the 
recovery of the debt due thereupon. 

Kahan Chand-Dula Ramv. Daya Ram-Amrit Lal 
(1) and Fateh Chand v. Ganga Singh (2), followed. 


Second appeal from a decree of the 
District Judge, Jullundur, dated the 3rd 
January, 1925, reversing that of the Sub- 
ordinate Judge, Second Olass, Jullundur, 
dated the 13th October, 1924. 
rd Badri Das, R. B, for the Appel- 

nt. 


JUDGMENT. 

Shadi Lal, C. J.—The learned Die- 
trict Judge, dissenting from the trial Judge, 
has dismissed the plaintiff's suit on the 
ground that the rugqa, on which the claim 
was founded, amounted, toa mere acknow- 
ledgment of liability without importing a 
promise to pay the money, and that it could 
not, therefore, be the basis of a suit. A 

erusal of the terms of the documenf, 

owever, shows that it contains not merely 
an acknowledgment of the debt, but also a 
post scriptum stating that intereat would be 
paid at the rate of annas-15 per cent. per 
mensem. This post scriptum issigned by 
the defendant, but the learned District 
Judge holds that there is no evidence to 
show that it was written on the same date 
as tie ruqqa itself. 

It is to be observed that the post scriptum 
does not bear any date, and in the absence 
of an entry or other evidence showing that 
it was written on some other date, it should 
be presumed that the two portions of the 
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document were written on one and the same 
date, The principle of law isclear that 
where an acknowledgment contains an entry 
fixing the rate of interest to be payable by 
the debtor, if amounts toa new contract 
within the meaning of s. 25, sub-s (3) of the 
Indian Contract Act and constitutesa fresh 
cause of action, 

The suit for recovery of the money cannot, 
therefore, be dismissed on the preliminary 
ground on which the judgment of the 
learned District Judge proceeds. Moreover, 
it has been held that an unconditional ac- 
knowledgment implies promise to pay and 
that itcan sustain an action for the reco- 
very of the dekt due thereupon, vide, 
inter alia, Kahan Chand-Dula Ram v. Daya 
Ram-Amrit Lal (1) and Fateh Chand v. 
Ganga Singh (2). i ] 

Iwould accordingly accept the appeal, 
and setting aside the judgment and the 
decree of the learned District Judge remit 
the case to him for disposal on the merits, 
The Court-fee on the Memorandum of 
Appeal shall be refunded andtother costs 
shall abide the event. 

Johnstone, J.—I concur. 

RL Appeal accepted. 


(1) 115 Ind, Oas. 764; A. T. R. 1929 Lah 263. 
(2) 115 Ind. Cas, 853, A. I. R, 1929 Lah, 264; 30 P. 


L. R. 226. 


LAHOREHIGH COURT. 
OniuixaL MISOBLLANROUS Petition No. 10 
or 1939. 

. February 2, 1929. 
Present:—Mr Justice Skemp. 
GHULAM NABI AND ANOTHER—AOOUBED 
—PuTITIONERS 
versus 


EMPEROR-Ozroesrrs PARTY. 

Criminal Procedure Code (Act V of 1898), ss. 162, 
164, 596—Statemente of witnesses recorded under s. 164 
—Accused’s right to obtain copies—Statements of 
witnesses under 8, 162—Accused's right to obtain copy— 
Proper time for application—Practice—Magistrate's 
right to refer to coptes—Transfer of case, principle 
governing —Oriminal trial—Proceeding with case after 
4 p. m—Punjab Excise Act (I of 1914), s. 50—Raid 
Report, accused's right to see. 

A Magistrate should not refuse to grant to the 
accused copies of the statements recorded under 
g, 164, Criminal Procedure Code, of persons who are to 
appear as witnesses in the case [p. 378, col. 2. 

Emperor v. Muthia Swamiyar (1), Partap Singh v. 
Emperor (2) and Hari Ram v. Emperor (3), disting- 
uished. 

An accused person is not entitled to a copy of a 
statement made by a prosecution witness under 
g. 162, Oriminal Procedure Gode, until the witness 
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ught to be cross-examined. But, asa matter of 
ee there is no harm if a copy of the statement 
is given at an earlier stage. At any rate in order 
to accommodate the accused the Magistrate might 
arrange to have copies ready when they are applied 
for. A Magistrate is also within his rights if ho 
refers to the statements before granting the copies. 
But, asa matter of practice, it would be convenient 
if the Magistrate were to refer before hand to the 
Police and enquire if there isany objection to the 
copies being ted and if the prosecution does 
not object the Magistrate need not refer to the 
statements at all. the objection is made then he 
need refer only to the portion objected to. [p. 378, 
eol. 2; p. 879, col. là . 

Emperor v. Shaikh Usman Shaikh Umar (4), refer- 
A dealing with an application for transfer what 
the Court has to consider isnot merely the question 
whether there has been any real bias in the mind 
of the presiding Judge against the applicant, but 
also the further question whether incidents may not 
have happened which, though they may be susceptible 
of explanation and may have happened without there 
being any real bias in the mind of the Judge, are 
nevertheless such as are calculated to create in the 
mind of the applicant a justifiable apprehension 
that he would not have animpartial trial. [p. 380, 


col. 1. 

p Singh v. Sadhu Singh (5), followed. 

An accused is not entitled to see the document 
called the “Raid Report" submitted under s. 50 of 
the Punjab Excise Act. [p. 379, col 1. 

Ordinarily it is unreasonable on the part of a 
Magistrate trying a case from day to day to order 
& Counsel to begin a lengthy cross-examination 


when the Gourt is about to rise forthe day. [p. 379, 


1.2. JL 
bi Petition under s. 526. Criminal Procedure 


Code, for transfer of criminal case pending 
in the Ceurt of the Magistrate, First 
Olass, Lahore. M 

Mr. J. G. Sethi, for the Petitioners. 

Mr. M. L. Batra, for the Government 


Advocate, for the Orown. 


JUDGMENT.—A case which is evi- 
dently regarded as important is ` pending 
under s. 61 of the Excise Act and s. 193 of 
the Indian Penal Code against four persons, 
Sardar Hafiz Ullah, Ghulam Nabi, Ibrahim 
and Taj Din, in the Court of Lala Mulkh 
Raj, Magistrate, First Olass, Lahore, The 
enquiry before the Magistrate began on the 
30th of November lastand continued from 
day to day until the llth of December 
when an application was made on behalf of 
the accused to stay preceedings in conse- 
quence of an application to transfer the 


case. 
~' The District Magistrate of Lahore reject- 
* . èd thatzapplicatiotion the 5th January and 
.'". the present eee on was lodged\ in this 
“““Oourb on the 15th 


'anuary. I propose to 
examine seriatim the’ main grounds alleg- 


` ed:— 


(1) The statements of certain witnesses 
were recorded under s. 164, Oriminal Pro- 
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cedure Code, but Counsel for the accused 
were not given copies nor allowed to inspect 
them. It appears that on the 30th Novem- 
ber the Prosecuting Deputy Superintend- 
ent of Police objected that they did not 
form part of the record. The Magietrate 
heard arguments the following day and rely- 
ing on Emperor v. Muthia Swamiyar (1) and 
two rulings ina Digest refused to grant 
the copies until the statements were placed 
on the record. 

It was overlooked that Emperor v. Muthia 
Swamiyar (1) dealt with an application of 
an accused person under remand before the 
commencement of ihe preliminary enquiry 
against him. That accused, who was charged 
with murder, was arrested on the 8th March 
and his application to the Magistrate and 
further applieation tothe Sessions Judge 
were made before the 5th April, when the 
Sessions Judge reported the matter. In 
the present case proceedings before the 
Magistrate had begun and Emperor v. 
Muthia Swamiyar (1) does not apply. : 

I have referred to the two other judg- 
ments Partap Singh v. Emperor (2) and 
Hari Ram v. Emperor (3) which the Magis- 
trate did not see in extenso and they are not 
in point. 

The order of the Magistrate refusing to 
grant copies of the statements of such wit- 
nesses as wereto appear at the trial was, in 
my opinion, wrong. Indeed I do not think 
that the prosecution ought tohave objected. 
Since the point was argued before me 
yesterday Mr. Batra who represents the 
Crown has obtained the instructions of the 
Deputy Commissioner and the objection on 
behalf of the prosecution is withdrawn. 


(2) The next two objections deal with 
copies of statements “recorded by the Police 
under s, 162, Criminal Procedure Code, It ap- 
pears that applications for copies were made 
at the beginning of the cross-examination of 
each witness butcopies were not immedi- 
ately supplied. In one case, that of the 
Excise Inspector, acopy is said te have 
been supplied one or two days later; in 
another that of Mahtab, P. W. No. 3, there 
is a note at page 124 that the Magistrate 
would have te refer to the statements befere 
passing orders. Now, undoubtedly the 
law is that an accused person is not entitl- 


Q) 30 M. 400; 17 M. L. J. 471; 3 M. L. T. 14; 6 Cr, 
L. J. 346 


2) 03 Ind. Cas. 978; 6 Lah. 415; 2 Lah. Cas. 72; 7 
Lah. L. J. 482; A. LR, 1925 Lah, 605, 97 Or. L.J. 


514, 
e 89 Ind. Qas. 897; 26 Or. L, J. 1425; A. L R, 1926 
Lah, 123, 
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bd toa copy of a statement made by a 
prosecution witness under s. 162, Criminal 
Procedure Oode, until the witness is sought 
to be cross-examined, see inter alia Emperor 
v. Shaikh Usman Shaikh Umar (4). But, as 
a matter of practice, I cannot see that there 
is any harm if a copy of the statement is 

iven at anearlier stage and as Sessions 

udge I used to give such copies before 
the trial without objection ever being taken. 
At any ratein order toaccommodate the 
accused the Magistrate might arrange to 
have copies ready when they are applied 
for. The Magistrate's order also shows that 
he used to refer to the statements before 
granting copies, This alsois strictly in 
accordance with the terms of the second pre- 
viso to s. 162 but, as a matter of practice, it 
would be convenient if the Magistrate were 
to refer before hand to the Police or the 
Excise Authorities and enquire if there ia 
any objection to the copies being given. If 
those representing the prosecution do not 
object the Magistrate need not refer to the 
statement at all. If objection is made then 
he need refer only to the portion objected 
to. This course would save time and trouble 
and allow the statements to be given with- 
out that delay which is the subject of comp- 
laint in the present case. Mr. Batra has 
consulted the Deputy Commissioner who 
offers no objection to the immediate grant 
of copies of the statements of such witness- 
es as are called upon to give evidence. 

(3) This course will obviate incidents 
about which complaint has been made. 
On the llth December, the Advocate re- 
presenting the accused refused to cross- 
examine until they got the copies and the 
Magistrate then closed the statement of the 
witness. This was done after a written ap- 
plication was put in pointing out that it 
was impossible on the spurof the moment 
to study the statement and cross-examine 
the witness thereon, 

(4) Complaint is made that Counsel for the 
accused were not allowed tosee a document 
called the "Raid Report" submitted under 
s. 50 0f the Punjab Excise Act. This was 
refused because the Deputy Commissioner 
as head of the Excise Department elaimed 
privilege. In my opinion, even apart from 
this claim, the accused are not entitled to 
see it. It was urged before me that it was 
& public document but it is nothing of the 
kind. Itisa highly confidential document. 
Reliance was placed ons, 710f the Excise 

(4) 107 Ind. Ons, 57; 52 B. 195; 29 Bom. L. R 1581; 


A.L R. 1928 Bom, 23; 29 Or. L. J, 221; 9 A. I. Or. R. 
476. 
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Act but the report there referred to is 
obviously different from the report spoken 
of ins. 50. 

(5) Complaint was made that the Magist- 
rate has been disallowing material questions 
in cross-examination. Several such ques- 
tions were read out but I think he was right 
about them all except one question as to the 
price of cocaine, 

(6) On the 10th December, the cross-ex- 
amination ofthe Excise Inspector, who 
had then been under examination and cross- 
examination for several days, was conclud- 
edon behalf of all the accused except 
Ghulam Nabi, His Counsel was not pre- 
sent and the Magistrate allowed two 
minutes to fetch him from an adjoining 
room. He subsequently allowed three 
minutes moreand Counsel not appearing 
the Magistrate closed the statement and 
then adjourned for lanch. Undoubtedly it 
would have been reasonable if the Magis- 
trate had adjourned for lunch and waited 
for Oounsel until the end of the luncheon 
interval, 


(7) The next objectien is that the prose- 
cution witnesses are allowed to introduce 
new matter in cross-examination, No 
definite instances of this were brought to 
notice and very often if the answer of a wit- 
ness in cross-examination is confined to 
what Counsel for the defence wishes it 
omits an explanation which is of consider- 
able importance. 


(8) Paragraph 8 protests against the 
Magistrate working late and in particular 
against his ordering Ghulam Nabi’s Coun- 
sel to start cross-examination of a witness, 
whose examination-in chief had taken the 
whole day, at 4-15 r. |. I cannot find and 
Counsel cannot support any incident of this 
kind from the record; but he urges that this 
particular incident was taken both before 
the District Magistrate and here by affidavit 
and that the Magistrate in his explanation 
does not deny it merely saying that & case 
taken up before 4 r. u. may be continued 
after 4 P. m. 

All I need say is that ordinarily a Magis- 
trate trying a case like this from day to day 
ought to stop about 4 P. xw. and that, if the < 
Magistrate ordered Counsel to: --begin a ~- 
lengthy cross-examination after 4-15 p. wr - 
it was unreasonable. . qtio CN 

(9) Paragraph 9 of the affidkvit. runs: ^ 
“The Magistrate illegally allowed &^ state- 
ment recorded by a Second Olass Magistrate 
under s. 164 to be brought upon the record 
although it was pointed out that it was 
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contrary toexpress statutory provisions,” 
What actually happened was as follows:— 

A witness proved under s. 157 of the Ervi- 
dence Act a statement which he had made 
before a Second Olass Magistrate. The fol- 
lowing dayit was pointed out to the trial 
Magistrate that the officer who had record- 
ed the statement wasa Magistrate of the 
Second Olass. Section 164, Oriminal Pro- 
cedure Oode, only allows statements under 
that section to be recorded by a Magistrate 
of the First Olasa, or any Magistrate of the 
Second Olass especially empowered, The 
Magistrate then recorded an order that the 
prosecution should produce a notification 
empowering the Tahsildar to record state- 
ments under s. 164, Oriminal Procedure 
Oode. 

This incident appears to be of no import- 
ance, Ifthe objection had been taken at 
once then the Magistrate would have been 
wrong to admit the statement; but it was 
already on the record, and although as far 
as is known to meno Tahsildar has been 
empowered under this section, no serious 
criticism of the Magistrate can be made for 
allowing the statement to remain until the 
point is cleared up. 

In conclusion, the law which should guide 
transfers is not in dispute. It has been laid 
down authoritatively by the learned Ohief 
Justice in Amar Singh v. Sadhu Singh (5) 


—"'thatin dealing with an application for 


transfer what the Court has to consider ia 
not merely the question whether there has 
been any real bias in the mind of the Pre- 
siding Judge against the applicant, but 
also the further question whether incidents 
may oot have happened which, though they 
may be susceptible of explanation and may 
have happened without there being any 
real bias in the mind of the Judge, are 
nevertheless such as are calculated to create 
inthe mind of the applicant a justifiable 
apprehension that he would not have an 
impartial trial.” Now the incidents prov- 
ed oradmitted are not very serious; even 
collectively they are not very serious. But 
it appears that the prosecution has been 
somewhat unreasonable in its attitude in 
reference to statements under s. 164 and 
8. 162, Oriminal Procedure Oode, and that 
the Magistrate has upheld the prosecution, 
The correctness of this conclusion is sup 
ported by thefact that the objections are 
now withdrawn. Taking them altogether 
the incidents may certainly give ground to 


(5) 86 Ind. Oas, 709; 6 Lah. 396 at p.401; 2 Lah. 
Oas, 28; A. I. R. 1925 Lah, 361; 26 Or. L.J, 853: 
Lah, L, J. 241, 
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the applicants for apprehension that they 
may not have an impartial trial. 

Mr. Sethi and Mr. Ghulam Mohy-ud-Din 
who represent all the accused in this case 
undertake that if the application is grant- 
ed they will not apply for the proceedings 
tobe commenced de novo. I accordingly 
grant the application and direct the Dist- 
riot Magistrate of Lahoie to transfer this 
case to another Magistrate on the condition 
that the accused will not apply for a 
de novo trial. 


R. L, Application granted, 


LAHORE HIGH COURT. 
BSEOOND Orvin ApPrAn No. 2836 or 1924, 
February 5, 1929. 

Present :—Mr, Justice Zafar Ali and 
Mr. Justice Jai Lal. 

PIR MAL AXD ANOTHRR—DEFENDANTE 
— APPELLANTS 


versus 
TEJA SINGH PraiwmIEF AND RAM DITTA. 
|——DnaEENDANT— RESPONDENTS, 

Custom—Alienation—Locus standi of appointed 
heir to contest. alienation— Punjab Courts Act (VI of 
1918), 8. LI—No evidence on record regarding custom 
—Decision on judicial authorities—Certrficate of 
custom, necessity of. 

An heir appomted under the Customary Law can- 
not contest an alienation by his appointer, 

Where there is no evidence on the record one 
way or the other on the question of any oustom 
ind. the decision of the case depends on the proper 
application of the judicial authorities, the question 
is one of Jaw and” not of custom requiring a 
certificate under s. 41, Punjab Courts Act. 


Second appeal from a decree of the 
District Judge, Ssilkot, dated the let of 
August, 1924, affirming that of the Subordi- 
nate Judge, Second Class, Sialkot, dated the 
12th May, 1923. 

Dr. Nand Lal, for the Appellante. 

Mr. Gobind Ram Khanna, for the Res- 
pondents, 

JUDGMENT.—This second appeal 
arises out of a suit brought by an heir 
appointed under the Oustomary Law, to 
avoid an alienation made by his appointer, 
Besides being his appointed heir the plaint- 
iff is his collateral in the seventh degree 
and the land is ancestral inasmuch as it 
had descended from their common ances- 
tor. The Punjab Custom (Power to Con- 
test) Act, II of 1920, provides that no 
collateral beyond the fifth degree is entitled 
to institute a suit to set aside an alienation 
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of ancestral land. It isclear, therefore, that 
asa collateral by direct descent from the 
common ancestor the plaintiff has no lacus 
standi to sue. The question is whether he 
i3 entitled tolsas asar appointed hair, 
In Thamman Singh v. Jit Singh (1) it was 
assumed, though not actually decided, that 
an adopted son has locus standi to contest 
an alienation of property made by his 
adoptive father. The case, therefore, is no 
authority in support of the view of the 
learned District Judge. In Mela Singh v. 
Gurdas (2) it was heldthat an appointed 
heir does not become the grandson of the 
appointer's father. This being so it follows 
that the plaintiff as appeinted heir or 
adopted son has no locus standi to con- 
test the alienation, This, in fact, was the 
view of the learned District Judge also. 
He has, however, held that as the property 
is ancestral in the plaintiff's capacity as 
a collateral and as he has also been appoint- 
ed an heir, he is entitled to maintain the 
guit (though by virtue of the Punjab 
Oustom (Power to Contest) Act, he is not 
entitled to contest its alienation only as 
a collateral) Reliance is placed on Shah 
Muhammad v. Fazl Ilahi (3) in support of 
this view but a reference to that case shows 
that it has no bearing on the point in 
question, In Amin Chand v. Bujha (4) 
the suit was by the son of the adopted son 
under the Oustomary Law to contest an 
alienation of property made by the 
adopter and it was held that he had no 
locus standi to maintain the suit as the 
property could not be called ancestral. 
There is, therefore, no direct authority in 
support of the view of the learned District 
Judge that “as the plaintiff has vested 
rights in the property in suit he has a locus 
etandi to contest the alienation”. In «our 
opinion the plaintiff's present status even 
coupled with his previous relationship 
with his adoptive father, does not make 
him competent to contest the alienation. 
The respondent's Counsel raised the con- 
tention that this second appeal was imcom- 
petent and could not be entertained as it 
involved a questionof custom but was not 
supported by the usual certificate. Wedo 
not think there is any force in this conten- 
tion. There is no evidence on the record 
one way or the other on the question of any 
(1) 9 P. R. 1893. 


my "ou Cas, 858; 3 Lah. 362; A. I. R. 1922 Lah, 


(8) 56 Ind, Cas, 913; 3 U, P. L. R. (Lah.) 103; 2 Lah. 
L. J. 475 


jd 89 Ind, Oas, 29; 107 P. R, 1015; 208a P. W, R. 
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custom and the decision ofthe case depends 
on the proper application of the judicial 
authorities cited before the learned District 
Judge and before us, It is, therefore, 
a «question of law and not & question of 
custom that is the subject of dispute 
before us. 

We accept this appeal, set aside the 
decrees of the Oourts below and dismiss 
the plaintiff's suit with costs throughout. 

E, L, Appeal allowed, 


LAHORE HIGH COURT. 

Sgoonp Orvin Apps, No. 4 or 1998, 

February 5,1929. À 
Present:—Mr, Justice Tek Chand. 
GHANI MUHAMMAD-—PrAINTIFF 

—APPELLANT 
versus 

Musammat LAOHHMI AND oranss 

—DREFENDANTB —RRSPONDENTS, 

Easements Act (V of 1882), ss.5, 18 (b), scope of— 


Apparent and continuous easement—Right to use staira 
case, whether continuous easement. 

In order to bring a case within s. 13 (b), Easements 
Act, it must be established, inter alia, that the ease 
ment claimed is apparent and continuous, ‘The righ 
to use a staircase is not a continuous easement. 

Ganga Ram v. Sita Ram (1), referred to. 


Second appeal from a decree of the Dig- 

trict Judge, Jullundur, dated the 26th 
August, 1927, reversing that of the Subordi- 
nate Judge, Third Olass, Nakodar, dated 
the 8th December, 1926. 
i w Jagan Nath Aggarwal, for the Appel- 
ant. 1 
Laia Badri Das, R. B, for the Respon- ` 
dents. 

JUDGMENT.—The plaintiff's claim, 
as amended was (a) for possession of a 
chhatra marked B on plan Hx, P-1, 
(b) for issue of a perpetual injunction to 
the defendants not to obstruct him from 
using the staircase marked red and passing 
through the door A with a view to have 
access to the aforesaid chha‘ra, and through 
door B to go to his own balakhana, and 
(c) for closing the parnala jim. The suit 
was decreed by the first Oourt with regard 
to reliefs (a) and (b) but was dismissed 
with regard to (c). Both parties appealed 
to the District Judge who has accepted the 
&ppeal of the defendants and dismissed 
that of the plaintiff. In other words, the 
suit has been dismissed in toto. The plaint- 
iff has come up on. second appeal to this 
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Court and I have heard Mr, Jagan Nath at 
length. 

[His Lordship held that the plaintiff's 
claim relating to the possession of the 
chhatra had been rightly dismissed, and 
proceeded as follows:—] 

As regards the injunction claimed in 
relief (b) above, it is conceded by Mr. Jagan 
Nath that the claim to pass through the 
door A to provide access to the chhatra must 
necessarily fail, in view of the finding of 
this Court that the plaintiff has got no title 
io the chhatra itself. With regard to the 
use of this staircase to pass through the 
door B to the plaintiff's own balakhana 
Mr, Jagan Nath has contended that his 
clients have gota quast-easement of the 
kind described in s.13 (b) of the Indian 
Easements Act. A perusal of the pleadings 
and the judgment of the Oeurts below, how- 
ever, shows that no such claim was put 
forward at the trial and is clearly an after- 
thought. It is, therefore, not permissible to 
the plaintiff to claim an injunction on the 
basis of an alleged quasi-easement, which 
the other side had no oppor of meet- 
ing. Further, it may be stated: that in 
orderto bring a ease within el. (b) of 
s. 13 it must be established inter alia that 
the easement claimed is apparent and con- 
tinuous. The right to use astaircase is not 
& continuous easement as defined ins. 5 of 
the Act [Ganga Ram v. Sita Ram (1).] The 
appeal relating to relief (b), therefore, 
fails. 

Mr. Jagan Nath hasadmitted that the 
claim relating to the closing of the parnala 
was concluded by the finding of fact record- 
ed by the lower Courts, and that it cannot 
be agitated in second appeal. 

There is no substance in the appeal and 
I dismiss it with costs. 

B. L, appeal dismissed, 

(1) A. I. R. 1924 Lah, 488; 6 L. J. 176, 


LAHORE HIGH COURT. 
MiscBRLLANEOVS First CivinL ÁPPBAL No, 
188 or 1924. 

April 3, 1928. 

Present:—Sir Shadi Lal, Kr., Ohief Justice 
and Mr. Justice Johnstone. 
MUHAMMAD ALI—PLAINTIFF— 
APPELLANT 
versus 
MEHR DIN AND OTH£28—DEFENDANTS 
— RESPONDENTS. 

Restoration—Case dismissed in default—Absence of 
Counsel to be explained, 
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To entitle a party to have a case dismissed for 
default of appearance restored, it 18 not enough for 
him to give a reasonable exeuse for his own absence, 
His Oounsel's absence must also be satisfactorily 
explained, 

hankar Das v. Narain Das (1), distinguished. 

Amin Lal v. Shib Dayal (2), followed. 

Miscellaneous first appeal from an order 
of the District Judge, Gurdaspur, dated the 
6th October, 1923. 

Pandit Sheo Narain, R. B., for the Ap- 
pellant. 

Mr. Mehr Chand Mahajan, for the Res- 


pondents, 
JUDGMENT. 

Johnstone,  Jdg.—This judgment 
will dispose of Civil Appeals Nos. 198 
and 199 of 1924. The appellant sought 
to challenge an alienation of land made by 
his father and the suit was decreed in 
part. Both parties to the suit appealed 
to the District Judge. On the date fixed 
neither the appellant nor his Counsel ap- 
peared. In consequence, the appellant's 
appeal was dismissed in default. In the 
other appeal the District Judge passed an 
order that the appeal would be heard ex 
parte and then proceeded to deal with the 
ease on merits. Inthe result he held that 
most ofthe items, which constituted the 
consideration for the alienation, were pro- 
per charges on the estate and raised the 
amount of these charges from Re, 45 to 
Rs. 1,941-4. The appellant then applied 
to the District Judge to restore his appeal 
and to cancel the ex parte order in the 
other appeal and allow him to be heard, 
In making this application he set forth the 
reason (namely, illness on the date of hear- 
ing) for his own failure to appear, but made 
no attempt to explain or account for the 
absence of his Counsel, who had filed the 
appeal. It appears from the record that 
tht District Judge sent for the Counsel who 
refused to appear, and that he waited 
for an hour before taking up the ap- 


peals. 

In view of the appellant's having engag- 
ed Qounsel it seems to me that the appel- 
lant was bound to give a satisfactory ex- 
planation for his Counsel's absence at the 
hearing. As I have said, no explanation 
was offered. Itis truethatin Shankar Das 
v. Narain Das(1) it was held that the 
Pleader's absence in a case need not be 
satisfactorily explained if the appellant 
can give a reasonable excuse for his own 
absence. The circumstances of that case, 
however, were peculiar andI am of opinion 
that the principle laid down in Amin Lal 


(1) 8 Ind, Cas, 226; 34 P, L, R, 1910, 
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v. Shib Dayal (2) is one which should be 
followed, as being consonant with the 
practice of this Court.. I would according- 
ly dismiss both appeals with costs, 

Shadi Lal, C. J.—I concur. 


R. L. Appeal dismissed. 
(2) 112 Ind, Oas. 379; A, I. R. 1929 Lah, 148. 





LAHORE HIGH COURT. 
Orvıı MisogLLANEOwB PRrITION No, 565 
or 1928, 

January 22, 1929. 
Present:—Mr, Justice Zafar Ali 
and Mr, Justice Addison. 
DELHI CLOTH anp GENERAL 
MILLS Co. Lro.— PETITIONER 


versus à 
COMMISSIONER or INCOME TAX, 


DELHI—RESPONPENT. 

Income Tax Act (XI of 1982), ss. 35, 66 (E)]— 
Rectification of mistake without givng  notwe— 
Refusal to cancel assessment based on such rectifica- 
tion—Question of law—Reference, 

An assesgee appealed to the Assistant Commis- 
sioner from an order of assessment and the Assistant 
Commissioner returned the matter to the Income 
Tax Officer for re-consideration ontwo points. The 
Income Tax Officer enquired into these points and 
desided them in favour of the Company with the 
result that the income previously assessed was 
considerably reduced. But in the course of the 
miy he diseovered a mistake and rectified it 
without giving notice to the assesses. As a result, 
the total income was enhanced. On appeal the 
Assistant Commissioner held that the enhancement was 
ulira vires, and reduced the assessment to the original 
figures. The assessee applied for a reference but 
his application was rejected by the Oommissioner 
on the ground that no question of law arose : 

Held, that as the rectification of the mistake was 
ultra vires, the question of law arose whether the 
Assistant Commissioner's order refusing to cancel 
the assessment based on that rectification was in 
accordance with law, and the Commissioner was 
bound to refer this question to the High Court, 


Oivil miscellaneous petition for calling 
upen Oommissioner of Income Tax, Delhi, 
to state case to the High Court. 

Mr. Mehr Chand, for the Petitioner, 

Mr. Carden Noad, for the Respondent, 


ORDER.—This is an application under 
8.66 (3), Income Tax Act of 1922 the 
petitioner being the Delhi Oloth and 
General Mills Oompany Limited. The 
Company having appealed to the Assistant 
Oommissiener (Mr, R. J. 8. Dodd) against 
ihe original assessment made on 23rd 
March, 1924, that officer by his order 
recorded on 5th November, 1924, disallowed 
the appeal on all points except two 
relating to the valuation of the machinery 
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and payment of bonus and he “returned 
these points to the Income Tax Officer for 
re-consideration." 

The Income Tax Officer enquired into 
those points and decided them both 
in favour of the Company with the result 
that the income previously assessed was 
reduced by Rs, 49,244. But in the course 
of this very enquiry the Income Tax 
Officer discovered a mistake that he had 
made in the previous assessment and 
found that he had overestimated the 
“retrenchment charges” by Rs,56,000. He 
proceeded to rectify this mistake but 
without & previous notice to the assessee 
under the proviso to cl. (1), s. 35, and the 
net result of his enquiry on remand was that 
a sum of Rs. 6,756 (1. e.) Rs, 56,000 minus 
Rs. 49,244 was added to the Company's 
assessable income and the assessment 
was accordingly enhanced. The assessee 
again appealed to the Assistant Commis- 
sioner (this time Mr, P. J. Anderson) 
and urged that the Income Tax Officer; 
“had no authority under the Act to in- 
crease the assessment in the manner he had 
done.” 

Mr. P. J. Anderson came to the following 
conclusion: 

“The Income Tax Officer himself could 
not enhance the assessment, unless he 


acted under 8. 35 of the Act and in that case «l 


he had to give notice tothe assessee of his 
intention to do so and give him an 
opportunity of being heard. 

“The Assistant Commissioner had the 
power under s. 21 of the Act to make an 
enhancement in disposing of the appeal, 
but he did not direct that the result of 
the fresh calculations should be sent to 
him and he had left it to the Income Tax 
Officer to make such modifications as were 
necessary as the result of the fresh calcula- 
tions. This, however, would not empower 


the Income Tax Officer to make any 
enhancement, I, therefore, accept this 
appeal and reduce the assessment to the 
original figures.” 


Being dissatisfied with the above result 
of the appeal, the Oompany applied to 
the Commissioner of Income Tax, Delhi, 
onder s, 66 (2) and urged that the Income 
Tax Officer was bound to confine himself 
to the determination ofthe two questions 
sent to him for re-consideration by the 
Assistant Commissioner (Mr. Dodd) and 
had no power to enhance the assessment, 
The learned Commissioner dismissed the 
application with the following perfunctory 
order; 
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"(age examined. I see no point of 
law advanced on behalf of the applicant 
which I can possibly refer to the High 
Court. Application refused," 

If the learned Commissioner had taken 
the trouble of stating the facts and dis- 
cussing them he might have come to a 
different conclusion. 

Now it is clear and was admitted be- 
fore us that the Income Tax Officer was not 
competent to rectify the supposed mistake 
without a previous notice to the assessee 
under, 35, Income Tax Act, and the question 
of law that arises, is: “as the rectification 
was ultra vires was the Assistant Oom- 
missioner's order refusing to cancel the as- 
sessment based on that rectification in 
accordance with law.” 

We accept this application and require 
the Commissioner to state the case and 
refer it to this Oourt for decision. 

A. Application accepted. 


———— a 


LAHORE HIGH COURT. 
Sxoonp OVIL APPEAL No, 2073 or 1928, 
February 25, 1929. 

Present: —Mr. Justice Tek Chand. 
HIRA LAL-—PLAINTIFF—À PPELLANT 

versus : 
LALJI—Dsrs5sDANT—HRBSPONDENT. 

Limitation Aot(IX of 1908), Sch. I, Arts. 142, 144 
— Landlord and tenant—Surt for possession on basis 
of tenancy—Trtle, importance of—Limitation—Ad- 
verse possession. 

In a suit for possession on the basis of tenancy 
the question of title is of paramount importance, 
Jf the title vests in the plaintiff he would still be 
entitled to succeed even though he has failed to 
establish the alleged tenancy or license, unless the 
defendant is able to establish his adverse posses- 
sion under Art. 144, Limitation Act. 

Santa Singh v. Narain Singh (1) Nawaz Bai 
Ardwhar Cooper v. Ghulam Mohi-ud-din (2) and 
Secretary of State for India v. Chelli Kant Rama 
Rao (3), followed. 

Second appeal from a decree of the 
Senior Sub-Judge, Rohtak, dated the 26th 
April, 1928, confirming that of the Third 
Olass Sub-Judge, Rohtak, dated the 23rd 


December, 1927. 


Mr. Shamair Chand, for the Appel- 
lant. 

Mr. Jagan Nath Bhandari, for the Res- 
pondent. 


JUDGMEN T,—The plaintiff, claiming 
to be the owner of a shop instituted this 
suit for possession of the shep alleging that 
he had purchased it from one Nahnun in 
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November, 1920, and later on allowed the 
defendant to occupy it temporarily as a 
licensee but that the defendant had refused 
to vacate it. The defendant denied that 
the shop belonged to Nahnun or to the | 
plaintiff, or that he had occupied it 88 & 
licensee from the plaintiff. On the other 
hand, he pleaded his own title on adverse 
possession. 

The trial Court found for the defend- 

ant on all the issues and dismissed the 
guit. 
Onappeal the learned Senior Subordi- 
nate Judge without going into the ques- 
tion of title has dismissed the suit holding 
it to be time-barred as the plaintiff had 
failed to prove his or his predecessor's 
possession of the shop in dispute within 
twelve years from the institution of the suit. 
In other words he has held that the cage 
was governed by Art. 142 and as the plain- 
tiff had not proved his or Nahnun's posses- 
sion within twelve years, if was not neees- 
sary to go into the question of title, 

On the statement of the case as given in 
the plaint and, on the facts as disclosed on 
record, there is no doubt that Art, 142 has 
no application to a case of this kind. It is 
well-established that in such a case the 
question of title is of paramount import- 
ance. Ifthetitle vests in the plaintiff he 
would still be entitled to succeed, even - 
though he had failed to establish the al- 
leged tenancy or license, unless the defend- 
ant was able to establish his adverse 
possession under Art. 144 [Santa Singh v 
Narain Singh (1) and Nawaz Bai Ardishar 
Cooper v. Ghulam Mohi-ud din 2)] Re- 
ference may aleo be made to the observa- 
tions of their Lordships of the Privy 
Counsel in Secretary of State for India v. 
Chelli Kani Rama Rao (3) which is regard- 
ed ab the leading ` authority on the sub- 
ject, 
I, therefore, accept the appeal, set aside 
the judgment of the learned Senior Sub- 
ordinate Judge and remand the case to him 
under O. XLI, r. 23 for disposal in accord: 
ance with law. The Court fee on appeal 
shall be refunded, other costs shall be costa 
in the cause, 

R. L, Appeal allowed, 
2 91 Ind. Cas. 1047; 2 Lah. Cas, 177. 
2) 38 Ind. Oas. 878; A. I. R. 1927 Lah. 70. 

(3) 85 Ind. Oas. 902; 30 M, 617 at p. 631; 31 M, L. 
J. 324; 20 O. W. N. 1311; (1916) 2 M. W. N.224; 14 
A. L. J. 1114; 20 M, L. T. 435; 4 L. W. 486; 18 
(b O^ R, 1007; 25 O. L. J. 69; 43 L.A, 192 
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time, was property divisible under the 
Imamia Law amongst all heirs, there being 
no family custom under which it descended 
to a single heir. 

(3) Certain properties standing in the 
names of individual parties had been duly 
transferred to them by valid transfers. 
These properties were excluded from the 
property divisible. 

(4) Oertain properties standing in the 
names of individual parties had not been 
duly transferred to them by valid transfers, 
These properties were included in the 
property divisible. 

(5) Oertain Government promissory notes 
from the income of which what was known 
as the raddi-mazalim—(atonement for 
crimes of violence) fund was met were the 
property of a valid wagf under the Imamia 
Law and as suchcould not beincluded in 
the property divisible. 

He passed a decree accordingly. 

This decree did not accept the pleas of 
any contesting party in their entirety. The 
following parties have appealed against it. 
Nawab Fakhr Jahan Begam and Nawab 
Abid Jahan Begam appeal in Appeal No. 20 
of 1926, asking in the main that the Kanwa 
Khera property should be divided amongst 
all the heirs, and that certain properties 
which the judgment declared part of the 
estate should be taken out ofit, as bein 
their private property, andthat the radd- 
4-mazalim notes should be included inthe 
divisible estate. Nawab Sadiq Ali Khan 
appealsin Appeal No.16 of 1926, asking 
that the whole of the property should be 
given to him. Nawab Taqi Ali Khan has 
filed cross objections to this appeal. Nawab 
Sharaf Jahan and Nawab Kazim Ali Khan 
appeal in Appeal No. 24 of 1926, asking in 
the main that the Kanwa Khera property 
should be divided amongst all heira, and 
that the property awarded to other parties 
and the radd i-mazalim notes should be in- 
cluded in the divisible estate, 

We here state our appreciation of the ex- 
ceptional care which the learned Subordi- 
nate Judge has devoted to the trial of the 
suit and to the preparation of his judgment. 
The suit was far from easy. He has applied 
his mind very clossly to the complicated 
facts and to the points of law which arose, 
some of which were of no ordinary diffi- 
culty. Where we have not found ourselves 
in complete agreement with his views, that 
fact in no way detracts from our recogni- 
tion of the mannerin which he has dealt 
with the case. We decide these appeals on 
the following points:—- 
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(1) Has .àeestate of Kanwa Khera been 
rightly held to be the sole property of 
Nawab Badiq Ali Khan? oe 

@) Has the learned trial Judge rightly 
held that there is no family custom under 
which intestate succession to all property 
devolves on a single heir and that succes- 
sion to such property is according to the 
Provisions of the Imamia Law? 

(3) Has the learned trial Judge rightly 
decided that certain acquisitionsof landed 
property made by Nawab Baqar Ali Khan 
in his lifetimé were not made by him with 
the intention that they should form part of 
the taluga of Kanwa Khera, and as such 
should be considered legally to go with the 
estate ? 

(4) Has the so-called Khairabad House 
been rightly declared an appurtenance of 
the Kanwa Khera taluqa ? 

(5) Hasthe property, which the learned 
trial Judge has excluded as the property of 
Nawab Fakhr Jahan Begam, Nawab Taqi 
Ali Khan and Nawab Abid Jahan Begam, ' 
been rightly excluded from the divisible 
estate ? 

(6) Has the remaining property, standing 
in the names of Nawab Fakhr Jahan 
Begam, Nawab Taqi Ali Khan and Nawab 
Abid Jahan Begam, been wrongly included 
in the divisible estate ? 

(7) Have the radd-i mazalim promissory 
notes beenrightly excludedfrom theestate? 

(2) Has the decree been rightly drafted 
under the provisions of O. XX, r. 18? 

Has the decree wrongly omitted to in- 
clude Kothi Asfi ? 

We wish to express our appreciation of 
the manner in which these complicated 
cross-appeals have been argued at the Bar 
by the learned Counsel concerned. They pre- 
sented their cases with the admirable lucidity 
and compressed their arguments as closely 
as was possible. While doing full justice to 
the cases of their clients they have not 
strayed in any instance into immaterial or 
irrelevant matter. We note that all pleas 
not decided in our judgment were abandon- 
ed in argument by the learned Counsel for. 
the parties concerned, 

<1) Has the estate of Kanwa Khera been 
rightly held to be the sole property of 
Nawab Sadiq Ali Khan ? 

This plea has been raised against Nawab 
Sadiq Ali Khan by all parties other than 
himself. Certain facts may be recapitulated 
here. The villages forming this taluga 
were admittedly not acquired by Nawab 
Ahmad Ali Khan until a few years before 
the British annexation of Oudh. They 


N do 
888 


were settled with Nawab Ahmad Ali Khan 

e in the First Summary Settlement of 1856. 
The preliminary argument against the 
learned trial Judge's decision here is that 
these villages were transferred on the 
evidence by Nawab Ahmad Ali Khan to 

his grandson, the late Nawab Baqar Ali 
Khan by & deed of gift dated the lst of 
June, 1£57, and that they should never have 
passed to Amjad AliKhan, the father of 
Nawab Baqar Ali Khan. The learned trial 
Judge has found that on the evidence no 
Buch gift 18 established. 

It is necessary here to state the cir- 
cumstances of a litigation to which Amjad 
Ali Khan was a party. This litigation 
commenced about the year 1860. We have 
derived much of our information in respect 
of this litigation from the reportin Nawab 
Amjad Ally Khan v. Mohamdes Begum (1). 
Musammat  Mohammadee Begam and 
Musammat Nawab Begam were daughters 

_ of Ahmad Ali Khan, and sisters of Amjad 
Ali Khan. Amjad Ali Khan had obtain- 
ed administration io the whole of his 
father’s estate. These two ladies instituted 
in 1860 a suit against himto obtain their 
shares under the Imamia Law in what they 
asserted to be their father’s estate. We 
-here givesome facts as to what happened in 
this litigation, although we shall have to 

"return at a later stage to aspects of the 
litigation other than the aspects with which 
we are dealing here. Thesuit was filed 
before Mr. Fraser, the Oivil Judge of 
Lucknow: We have before us a copy of a 
part of the judgment which he passed on 
the 31st of October, 1861. It is Ex. 530. 
The copy, however, does not give the judg- 
ment in full. This judgment shows that 
Amjad Ali Khan pleaded thatthe Kanwa 
Khera estate, which his sisters had claimed 
as part of the divisible property of their 
father, had been transferred undera deed 
which is called inthe judgment Ex. B to 
his son by Ahmad Ali Khan, but he also 
claimed this property under what Mr. 
Fraser called two firmans, By firmans he 
is clearly referring here to primogeniture 
sanads, for he notes that one firmam was 
granted by Mr. Wingfield, Ohief Oommis- 
sioner on the 12th of March 1861, and the 
primogeniture sanads of Kanwa Khera to 
. which we have already referred is of that 
date. Mr. Fraser in hisjudgment arrived 
at the conclusion that thetwo ladies had 
made out no case in respect of the Kanwa 
. Khera property as well as other property. 

(1) 11M.I.A.517; 10 W.R.P. 0.25; 2 Suth, P, O 
J. 98; 2 Gar. P, O, J, 315; 20 E, E, 195, i 
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He says referring to the Kanwa Khera pro- 
perty which he calls the villages:— 

“Those held by the son Amjad Ali Khan 
under the deed 'B' situated in Khairabad, 
Zillan Bitapur, are confirmed by the grant 
on Arajad Ali Khan himself. The titles con- 
ferrec. by the previous deeds were in fact 
wholly set aside, and new ones conferred." 

Mr. Fraser thus cut out of the divisible 
estate the Kanwa Khera ialuqa, and he cut 
this out for the main reason that that pro- 
perty was conferred on Amjad Ali Khan by 
the sanad, He found that a valuable 
gardeu called Wazir Bagh, Gulab Bari 
Bagh and a large amount of money was 
divisiole property, and he gave Amjad Ali 
Khan s gieters their share in that property 
according to the Imamia Law. This decree 
awarded to the ladies considerable less than 
the property claimed, and they appealed to 
Mr. Campbell, the Judicial Oommissioner, 
against the dismissal of the remainder of 
their claim. Before Mr. Fraser, great stress 
had been laid ona Will alleged to have 
been nade by Nawab Ahmad Ali Khan 
while he was in captivity in the hands of 
the insurgents. This Will is alleged to 
have been made on the 2nd of September, 
1857. It will be remembered that on that 
date the British Garrison was closely 
investod in the Residency and that the first 
relief lid not reach Lucknow till the end of 
September, 1857. This Will has been 
provec.in two portions by witnesses in the 
suit ovt of which the present appeal arises. 
The fret portion of the Willis printed at 
page 14, Book O, and the second at page 71, 
Book O. We shall refer to the Will in 
future as *Ahmad Ali Khan's Will." 

Mr. Oampbell considered this Will 
invalid in law and for this and other 
reasons, which will be fonndin his judg- 
ment? dated the 19:h of April, 1802 (Ex. 2), 
he increased the amount of divisible pro- 
perty oy Rs. 7,35, 300. He did not vary the 
decree otherwise. Nawab Amjad Ali Khan 
appealed against Mr Campbell's decisicn to 
their Lordships of the Judicial Committee. 
Their decision, which is dated the 29th and 
3oth cf November, 1867, is reported as 
Nawan Amjad Ali Khan v. Mohamdee 
Begum (1) the report to which we have 


. previously referred. No one else appealed 


in respect of this administration suit, al- 
though Nawab Iftikhar-un-nissa, | Ahmad 
Ali Khan's wife, appealed against Mr. 
Campbell's dismissal in appeal of her 
claim for dower which was contained in 
the same judgment. We shall refer to that 
claim ‘or dower in ancther appeal the argu- 
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ments in which were heard at theclose of 
the arguments in the present appeals. 

We have to look to the exact matters 
determined by their Lordships of the 
Judicial Committee in appeal. These 
matters will be found set outat page 543* 
of the report. We quote this portion of the 
decision:— 

“The matters to be determined on this 
appeal are three in number, and are: — First, 
the validity of the gift to theappellantofthe 
Oompany's Paper, amounting to Rs. 7,35,300; 
secondly, the appointment of a stranger 
to be and act as co-trustee with the appel- 
lant in the trust as to the family, religious 
or charitable fund called radd-i-mazalim, 
and the direction to settle a scheme for the 
administration of that fund; and, thirdly, the 
reservation of his judgment, indefinitely, by 
the Judicial Commissioner, on the right of 
the appellant, as declared by Mr. Fraser in 
his decree, in respect of the landed pro- 
perty adjudged to the appellant by that 
last mentioned decision. 

Their Lordships decided at page 548* that 
the transfer of Rs, 7,35,300 to Amjad Ali 
Khan was a good and valid transfer, that 
the appointment of the Mujtahid-ul-asar 
with Nawab Amjad Ali Khan as a co-trustee 
to the radd-t-mazalim fund (we shall have 
to refer to this portionof the judgment 
again) was a good appointment, and that 
the reservation of thedecision as to the 
talugdari property was justified inter alia 
by the following facts:— 

“Mr, Fraser forbore to question the appel- 
lant’s title under the firman, because that 
firman, could not be questioned in that 
Court, That Court itself existed under an 
exercise of poweraofa similar character, 
and it did not think itselfinvested with a 
jurisdiction to question anact of State, 
under which the firman had its origixf. The 
Proclamation was nesessarily impeached by 
impeaching the firman and it was un- 
doubtedly an act of State. Hvenif this act 
could be directly orindirectly questioned 
in a Municipal Oourt (on which we express 
no opinion), the contention must be raised 
on a suit duly constituted to which the 
Government must be made a party. The 
forfeited estates were not assets at the time 
of the Nawab's death and could only be 
treated as such when the Government title 
was displaced. To remand the case for 
hearing to the Judicial Oommissioner 
would be simply to involve the parties in 
unnecessary expense, and subject them to 
unnecessary delay, since it must be 

*Pages of 11 M. I. A.—[Ed. 
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accompanied with a declaration thatin the 


. suit between those parties, and on those. 


pleadings, the legality of the title of the 
firman could not be questioned.” 

Nawab Fakhr Jahan Begam's advisers’ 
have obtained from the office of their 
Lordships ofthe Judicial Committee a copy, 
which is printed as part of Ex. 530 of some- 
thing which is on the record of the case in 
England. This something is clearly what 
is called Ex. B in Mr. Fraser's judgment— 
the go called deed of gift in favour of Baqar 
Ali Khan. It is a translationof what is 
called the sulehnama, As we shall point 
out later, the document is not what would 
ordinarily be called a sulehnama or com- 
promise, but is a Aiba-bil-ewaz. It is dated 
the 8th Shawwal Hijri, 1273, which is 
equivalent to the lst of June, 1857. It is 
as follows:— 

Sulehnama, 

“This is to certify, that being in a sound 
state of health, and in the enjoyment of 
all my senses, uninfluenced by any one and. 
with cheerfulness, I agree to a sulah or 
negotiation with Mirz» Mohammad Baqar 
Ali Khan, Bahadur, the sonof Nawab Amjad 
Ali Khan, Bahadur, my son underthe Mu-; 
hammadan Law by the transfer of my estates’ 
in Zillah Khairabad, which have been pur- 
chased by moand standin my own name 
and of the money advanced by mefor the 
villages which are mortgaged to me and the 
kabuliyat of which is(ismfarzee) inthe name 
of Abdul Ali Ohela, a detailed list of which: 
is with Aga Meer, tahsildar of the above-' 
mentioned estates. The treaty has been 
intentionaly made by me with full under- 
standing of all thecircumstances in con- 
sideration of a ring set with a diamond. 
The terms of this treaty have been accepted 
and settled between me and Amjad Ali 
Khan guardian ofthe party negotiated with, 
iu Arabic, Persian and Hindi, before, 
witnesses, as follows:— ' 

“That the profits of the above-mentioned 
estates shall be enjoyed by me during my 
lifetime and after my death their revenues 
shall revert to the party negotiated with, 
without any one participating in them. 
Dated Sth Shawwal A. H. 1273." 

There is a reference to this Ex.B in the 
Editor's note at page 520 of the decision of. 
their Lordships of the Judicial Committee:— 

“Two othersimilar deeds, and also called 
8ulehnamas, were executed by him on the 
Jet of June, 1857, in favour of Mahomed 
Baker Ally Khan and Mahomed Jafer Ally 
Khan, two of the sons of the appellant and 
by which the Nawab granted to them 
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respectively other real or immoveable 
estates in Zillah Khairabad and Zillah 
Lucknow, and reserving to himself the 
usufruct thereof during his lifetime,” 

It is argued that the transfer by Ahmad 
Ali Khan to Baqar Ali Khan is sufficiently 
proved by this Editor's note and by pro- 
duction of the translation filed. The first 
question that arises then is whether the 
transfer has been proved by sufficient legal 
proof. Beyond admissions so-called, whieh 
according to the argument in favour of the 
plea are contained in the reply of Nawab 
Sadiq Ali Khan in para. 8 of his written 
statement to para. &of the plaint, there ia 
no other evidence except what we have 
already stated. We shall first deal with 
the question of the so-called admissions of 
Nawab Sadiq Ali Khan, Nawab Fakhr 
Jahan Begam and her son and daughter 
undoubtedly alleged that this transfer had 
taken place and they wenton toargue that 
this estate was divisible. In para. 8 of their 
plaint they said :— 

"That on the Ist of June, 1857, Nawab 
Munawwar-ud-daula Bahadur gifted his 
taluga in Sitapur District to his elder 
grandson, Nawab Mirza Muhammad Bagar 
Ali Khan, and the talugas of other Districts 
to his younger grandson, Nawab Mirza 
Muhammad Jafar Ali Khan, defendant 
No. 5.” 

The reply of Nawab Sadiq Ali Khan is 
in para. 8of his written statement, It is 
as follows :— 

"Paragraph. 8 is admitted in this way 
that on the Ist of June, 1857, Nawab 
Munawwar-ud-daula executed two deeds, 
called compromise, in favour of Nawab 
Baqar Ali Khan and Nawab Jafar Ali 
Khan; end the contents thereof shall 
transpire from a perusal ef the deeds 
themselves. The said deeds were never 
acted upon.” 

We do not consider that Nawab Sadiq 
Ali Khan in this reply in any way aimitted 
that Nawab Ahmad Ali Khan had transfer- 
red validly this property to Baqar Ali 
Khan. The Editor's note is not evidence 
in any sense of the word. The production 
of what purports to bea translation of the 
deed certainly inclines to the conclusion 
that such a deed was executed. The 
learned Counsel for Nawab Sadiq Ali Khan 
has put his case on this point very fairly. 
He admits that Amjad Ali Khan filed in 
this litigationa document which professed 
to show that the property in Sitapur had 
been transferred by his father to Amjad 
Ali Khan's son, Baqar Ali Khan, so that it 
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could not be a portion of the divisible 
estate, but Nawab Amjad Ali Khan further 
claimed that the property was his under 
the stnad, While admitting that this 
translstion before us is probably a faithful 
reproduction of the document that was 
actually filed by Nawab Amjad Ali Khan, 
he maiatains that he has a perfect right to 
ask the Court to find that its production 
does not constitute legal proof. 

We consider that the view taken by the 
learned trial Judge which he supports ia a 
correct view. There is no legal proof of 
the contents of this document. There are 
no adraissions ef an effective nature that 
such a document as is set up againet the 
decisioi was executed. Those who pro- 
pounded the document might deserve 
sympathy for having been deprived of an 
opportunity of proving whatis probably a 

enuino document, had it not been for the 
act that the deed, even if proved, would 
not, in our opinion, establish that any such 
transfe: was made We examine the terms 
of the Jocument as it stands. It purports 
to transfer the Kanwa Khera estate by a 
hiba bil ewaz, It was executed on the Ist 
of Jun», 1857, As we read the deed asa 
deed o hiba-bil ewaz it was not necessary 
for Baqar Ali Khan to take possession of 
the prcperty in order to make the deed 
effective; but it was certainly necessary 
that th» transfer should be accepted by 
him. 4s he was a boy of about eight 
years old atthe time, he could not legally 
accept on his own behalf. His guardian 
was Nawab Amjad Ali Khan. There is no 
evidencs that Nawab Amjad Ali Khan 
accepted the transfer on his behalf, In 
fact as soon as Nawab Amjad Ali Khan 
accordir g to the evidence, expressed an 
opinion on the matter we find that he 
repudiawed the title of his son and claimed 
the property for himself. There ia further 
& very important statement in Nawab 
Ahmad Ali Khan's Will which was executed 
on the 2nd of September, 1£57 :— 

“The two Wills, recorded by the Hakim's 
Diwan aad several deeds of giftin favour of 
various persons, bearing my seal are with 
the Hak:m, which should be considered as 
not reliaole and false". 

This we read as a direct repudiation 
by Abriad Ali Khan himself of the 
validity of any such deed of hiba-bil-ewae, 
In the decision in the subsequent litiga- 
tion, nothing turned upon the validity of 
this deed. As we have already noted Mr. 
Fraser excluded the Kanwa Khera estate 
on the round, that full title to it had 
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passed to Nawab Amjad Ali Khan under 
the primogeniture sanad. Mr. Campbell 
refused to discuss the question and their 
Lordships of the Judicial Committee 
considered that he was right, Wehave 
devoted more attention to this alleged deed 
of hiba bil ewaz than perhaps it deserves 
in consideration of the fact that the learned 
Counsel against Nawab Sadiq Ali Khan 
requested us to give our full attention to 
the point. 

It isto be noted that the learned Counsel 
against Nawab Sadiq Ali Khan agreed that 
in any circumstances a transfer by Nawab 
Ahmad Ali Khan to Baqar Ali 

. Khanof the Ist of June, 1857, would have 

been of no avail, as the property was con- 
fiscated under Lord Oanning’s Proclama- 
tion of the 15th of March, 1858, and vested 
in the British Crown. He admits that 
the British Orown settled this property 
with Nawab Ahmad Ali Khan himself in 
the name of Abdul Ali in the Second 
Summary Settlement and that the sanad 
in respect of this property was given to 
Nawab Amjad Ali Khan. Hehas, however, 
put forward this alleged transfer by gift 
to justify the contention that the taluga 
of Kanwa Khera passed from the British 
Government to Nawab Amjad Ali Khan, 
not in his own right, but as a trustee for 
his son Nawab Baqar Ali Khan. He did 
not put forward this contention on the 
ground that Nawab Baqar Ali Khan was 
in the end wronged by the transfer of 
Kanwa Khera to his father, for admittedly 
Nawab Baqar Ali Khan succeeded to that 
estate on his father's death. He put it 
forward in support of a contention that 
succession to the estate was never governed 
by the provisions of a. 22, Act I of 1889. 
His argument under this head appears to 
us toconfuse the question of suctession 
with the question of equities due to a 
third party by a talugdarin possession of 
an estate. 

The principle that where the Orown has 
granted, either in Oudh or elsewhere, 
property to an individual ‘ander an 
equity to administer it on behalf of 
another, whether under a constructive 
trust or otherwise, the fact of the 
grant cannot defeat the equity isa well- 
Known principle, and is clearly laid down 
in a long series of decisions of their 
Lordships of the Judicial Committee. We 
do not think that any useful purpose will 
be served by referring to these decisions 
as the principle is too well established to 
require citation of authority. 


MOHAMMAD SABIQ ALI KHAN P, FAKHR JAHAN BEGAM, 


391 


But nowhere has it been laid down that 
the provisions of s, 22 of Act I of 1869 
would not apply to such an estate, should 
they be ordinarily applicable, because such 
equities exist, The Kanwa Khera estate 
was a taluga held by Nawab Amjad Ali 
Khan, talugdar, whose name was recorded 
in Lists I and II. A taluqdari sanad had 
been granted to him, It was thus an 
estate within the meaning of ss. 1 and 3 of 
Act I of 1869, and thus succession to it 
would be governed by s. 22, Act I of 1869, 
if Amjad Ali Khan died intestate. The 
holder of an equity giving him right to in- 
terests in the estate against the talugdar 
could proceed against the  talugdar 
in possession, in order to establish his 
rights, but the succession was undere. 22 
of the Act ifthe talugdar died intestate. 

It is admitted by the learned Counsel 
against Nawab Sadiq Ali Khan that Nawab 
Amjad Ali Khan died intestate. 1t is true 
that he executed what purported to bea 
Will (Ex. Z-1) on the 16th of March, 1874, 
but the learned Counsel agreed that this 
Will was invalid for want of registration 
in so far as it affected the talugdari pro- 
perty, and that under the Imamia Law it 
was also invalid in respect of the non- 
taluqdari property. Thus Amjad Ali Khan 
died intestate. As soon as he died the 
Kanwa Khera estate vested in Nawab Bag 
Ali Khan as hie eldest son under the p 
visions of 8. 22 (1) of Act I of 1869. 

It is, however, urged that succession to 
the estate ceased to be affected by the 
provisions of that section. because after the 
death of Nawab Amjad Ali Khan his song 
Baqar Ali Khan, Jafar Ali Khan and the 
ladies of the family arrived at an amicable 
agreement evidenced by Exs. 14, 15 and 
18, under which Nawab Baqar Ali Khan 
took the whole of the Kanwa Khera estate, 
and the remainder of Nawab Amjad Ali 
Khan's property was divided in the manner 
indicated in those deeds. It is urged that 
this arrangement operated as a family settle- 
ment, ander which the succession to the 
estate was taken outside the provisions of 
the Act by egreement amongst the whole 
of the heirs, and the estate was gub- 
sequently divided by various alienations 
and transfers. 

We consider it unnecessary to pursue 
what would have been the consequences 
of such alienations had the property been 
subsequently acquired by the person entitl- 
ed to it under the Act in view of the 
amendment of s. 14 of. Act I of 1869 as we 
find at the beginning, that there was, no 
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buch family settlement, that there were no 
alienations, and no transfers. On the death 
* of Nawab Amjad Ali Khan intestate, the 
Kanwa Khera estate devolved on Nawab 
Baqar Ali Khan, and he ebtained posses- 
sion. His relatives attempted to dispute 
his title on the basis of a Will which is 
now admitted to be invalid. They with- 
draw their opposition on receipt of certain 
consideration. Thus, according to our view, 
the succession to the Kanwa Khera taluga 
remained under s. 22 of the Act when 
Nawab Bagar Ali Khan died intestate, and 
ihe Kanwa Khera estate has passed under 
the provisions of s. 22 (1), Act Iof 1889, 
to his eldest son Nawab Sadiq Ali Khan. 

We should have rejected this poriton of 
the appeal even had we held otherwise. 
If it had been found that the provisiona 
ofs. 22 of Act I of 1869 had no applica- 
tion, the appeal would fail equally on the 
facts. We have it in evidence that a 
primogeniture sanad was granted to Nawab 
Amjad Ali Khan in respect of the Kanwa 
Khera estate. Under the terms of this 
primogeniture sanad he should have been 
Euecceeded (as he was succeeded) by his 
eldest son Nawab Baqar Ali Khan, and on 
Nawab Bagar Ali Khan’s death intestate 
he would be succeeded by Nawab Sadiq 
Ali Khan. If the case against Nawab 

adiq Ali Khan was put as its highest it 

uld beheld that the estate was conferr- 
really upon Nawab Baqar Ali Khan, 
although in the name of his father. Never- 
theless the primogeniture sanad would have 
effect; only it would have to be considered 
that the primogeniture sanad was granted 
in reality to Nawab Baqar Ali Khan. 
Nawab Baqar Ali Khan would then be 
considered to be holding the estate under 
the terms of the primogeniture sanad, and 
as he has died intestate the property 
would descend to his eldest son Nawab 
Sadiq Ali Khan. 

For the above reasons we uphold the 
decision of the learned trial Judge on the 
firat question. 

(2) The eecond question is whether the 
learned trial Judge has rightly held that 
there ia no family custom under which 
inteslate succession to all property devolves 
on a single heir and that the succession 
to such property is governed by the Imamia 
Law. Nawab Sadiq Ali Khan disputes the 
decision of the Court below, All others 
oppose him. 

Sir Sultan Abmadion behalf of Nawab 
Sadiq Ali Khan lays great stress on what 
he urges is the principle laid down in the 
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decisicn of their Lordships of the Judicial 
Committes in Murtaza Husain Khan v. 
Mohan.med Yasin Ali KhanxX2). He argues 
that according to the principles of that 
decisicn the non taluqdari property of a 
talugdur whose name is entered in Listll 
dying intestate must descend to a single 
heir, ualess it is proved affirmatively that 
intestate succession to such property is 
govern»d by the personal law of the deceas- 
ed, or unless it ia proved affirmatively that 
there isa custom applicable to such pro- 
perty under which it descends otherwise 
than to asingle heir. We are of opinion 
that tte decision in question lays down 
no such rule. It undoubtedly lays down 
that where a talugdar whose property is ` 
entered in List II dies intestate there arises 
a rebut.able presumption that the succession 
to his property not forming part of the 
talugdari estate devolves under a family 
custom of descent to a single heir. In 
such a case the Court commences with 
the prssumption that the non-talugdari 
property will descend to a single heir: 
but, in our opinion, if the other side dis- 
proves the existence of such a custom it 
is not aecessary for it to prove affirma- 
tively either that succession in the past 
has been regulated by strict adherence to 
the personal law, or that a custom incon- 
sistent exists, With this preface we come 
to the fe cts. 

We have already detailed the history of 
this family so far as itis known. Khwaja 
Bafi Satib admittedly came originally from 
Shiraz in Persia. We know nothing as to 
the history of the family in Persia. We 
are on cafe ground in finding that Khwaja 
Safi Sabib must have been a man of some 
educatioa and social standing but beyond 
that we know nothing except that he was 
& Shia. The learned trial Judge has 
rightly 3aid that it is almost inconceivable 
that a cistom under which the whole pro- 
perty of the family descended to a single 
heir would have existed in a family of 
Shias in Persia. In reapect of succession 
to the property of Khwaja Safi Sahib we 
know nothing. We do not know that he 
had any property of value. His son, 
Nawab Mehdi Ali Khan (Muntazim-ud- 
daula) rose to great affluence. He died 
leaving no issue. We have noreal evid- 
ence as 10 who succeeded him. We know 
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that his brother, Hadi Ali Khan, predeceas- 
ed him. It is uncertain whether any of 
his sisters survived him. Nawab Jafar 
Ali Khan, the original holder of the 
Behta estate, was at the time that 
this suit was tried the eldest member of 
the family. He gave evidence in this suit 
in July, 1923. He was thenan old man of 
over 70 years of age, and has since died. 
He deposed that according to the family 
tradition, when Mehdi Ali Khan died the 
bulk of his property went to his nephew, 
Ahmad Ali Khan. Hs thus suggests that 
the branches of the sisters also received 
some thing. Nawab Jafar Ali Khan's 
evidence on this point is no more valuable 
than evidence of tradition would be, but, 
as evidence of tradition, it is good evidence 
of tradition, and such as it is, so far from 
supporting the existence of a custom that 
the property inthis family descends to a 
single heir, it is against the existence of 
Buch a custom, 

The next piece of evidence is the evi- 
dence of conduct of Nawab Ahmad Ali 
Khan shown in what we have called "Ah. 
mad Ali Khan's Will'7we can give no 
better name to it though it is not a testa- 
ment.: He directs his son, Amjad Ali Khan, 
and his nephew, Abu Turab Khan, to give 
his body suitable burial, to carry out reli- 
gious and charitable duties on his behalf, 
and to carry out his last desires. Those 
desires were that all persons to whom he 
had made valid transfers in his lifetime 
should be left to enjoy them that his wife's 
dower debt should be paid to her, that se- 
curities should be set apart to provide for 
the expenditure on the objects of the raddi- 
mazalim fund, and that after his executors 
had fulfilled these duties they should 
divide his estate according to the princi- 
ples of the Imamia Law. A man in whose 
family a custom exists by which all the 
property of an intestate should devolve on a 
single heir, can, by a testamentary devise, 
depart from that custom, but it would ap- 
pear somewhat peculiar for Nawab Ahmad 
Ali Khan, had sucha custom existed, to 
act directly against that custom without 
a word of explanation of his refusal to 
follow it. 

We now come to the litigation to which 
we have previously referred—the litigation 
which commenced in 1860. Here we find 
certain ladies of the family asserting their 
rights under the Imamia Law and Nawab 
Amjad Ali Khan, the only son of Nawab 
Ahmad Ali Khan, opposing their claims 
in part. We find him asserting his title 
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to succeed to the taluga property basing 
that title mainly upon primogeniture sanads, 
We do not find that he opposed the 
ladies’ claim to succeed to their share un- 
der the Imamia Law in property which was 
non-taluqdari property. He never Bug- 
gested that the Imamia Law had no appli- 
cation. He never suggested that there was 
8 family custom under which the whole of 
his father’s property devolved onhim. He 
took the position that certain property had 
devolved on him through transfers made 
in his father's lifetime, or under grants 
made by the Government, and accepted the 
position of the ladies that they were entitl- 
ed to their shares under the Imamia Law 
over the remainder of the estate. The 
Oourts allowed the ladies their share under 
the Imamia Law in the remainder of the 
estate. Although the portion of the estate 
in which they were entitled to share was 
8 portion considerably smaller than the 
portion they asserted, they nevertheless 
obtained a substantial share in their 
father’s property under the provisions of 
the Imamia Law. : 

We next come to the entries in the Lists 
prepared under the provisions of Act I of 
1869. Itis true that the name of Nawab 
Amjad Ali Khan was entered in List II in ; 
respect of the Kanwa Khera estate, and 
that the Kanwa Khera estate was thus 
described as an estate which according to 
the custom of the family ordinarily de- 
volved upon a single heir. Against this, 
however, the name of Jafar Ali Khan, 
the son of Amjad Ali Khan, was 
entered in List IV in respect of the Behta 
estate. The Behta estate was thus de- 
scribed as an estate, the intestate succession 
to which was regulated by the ordinary 
law to which the members of Jafar Ali 
Khan's tribe and religion were subject. 

Next, on the death of Nawab Amjad Ali 
Khan we find that his eldest son, Nawab 
Baqar Ali Khan, who would have, if such 
a custom had existed, been entitled to 
succeed to the whole estate met the pro- 
visions of an invalid Will by retaining the 
Kanwa Khera estate himself and by grant- 
ing to his relatives portions of his ‘father's 
estate. 

The next piece of evidence relates to the 
recovery of amounts due on certain Govern- 
ment promissory notes. It appears that 
Nawab Mehdi Ali Khan had at the time of 
his death standing in his name and to his 
credit certain Government promissory notes 
in custody of Government officials at Oal- 
cutta, but by some unexplained error or 
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omission no attempt was made to claim 
these netes on behalf of his estate until 
‘the year 1911, What happened then was 
ag follows: 


A man called Nadir Husain offered on 
behalf of Nawab Baqar Ali Khan and 
Nawab Jafar Ali Khan to attempt to 
recover these notes which apparently were 
then in the hands of the Hon'ble High 
Court of Calcutta, provided he was given 
a substantial commission upon anything he 
was able tocollect. He accordingly put 
in an application to have these notes 
handed over to the heirs of! the estate, 
This application is Ex. 506. We note that 
the application contains one clear inae: 
curacy. It states that Hadi Ali Khan 
survived Nawab Mehdi Ali Khan. The 
allegation that Nawab Mehdi Ali Khan's 
sister, Farzana Khanam, survived him is 
probably of no greater value. Now one 
important feature about this application 
is that, if a custom had existed by which 
the whele of the property descended to a 
single heir, these notes would have been the 
property of Nawab Baqar Ali Khan alone. 
The claim is put forward not only on behalf 
of Baqar Ali Khan and Jafar Ali Khan, but 
on behalf of a very large number of the 

members of the family, and it is stated 

therein that the division is to be accerd- 
ing to the Muhammadan Law. It is fur- 
ther proved clearly in this connection 
that, after a certain ameunt had been re- 
covered from the High Oourt this property 
was divided amongat a large number of 
participants, and that no attempt was made 
to give effect to any custom by which it 
descended to a single heir. 


There bas not been the slightest attempt 
to establish by evidence that such a 
custom exists. Nawab Sadiq Ali Khan 
did not give evidence in this case. Such 
members of the family as were called to 
give evidence deposed against the exist- 
ence of suchacustom. Nawab Jafar Ali 
Khan has deposed that no such custom 
exists, His eldest son, Nawab Raza Husain 
Khan, who if such a custom existed, would 
have succeeded to the whole of the estate 
of his father had he died intestate has de- 
posed that no such custom exists. Nawab 
Syed Ali Khan, another son of Nawab 
Jatar Ali Khan, has deposed that no such 
custom exists. Nawab Nadir Jahan Begam, 
a daughter of Nawab Amjad Ali Khan and 
a sister of Nawab Baqar Ali Khan and 
Nawab Jafar Ali Khan, has also deposed 
that no such custom exists. 
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Sir Sultan Ahmad on behalf of Nawab 
Sadiy Ali Khan has admitted that he has 
nothing in his favour to support the exist- 
ence ofthis custom except the presump- 
tion to ba derived from the fact that the 
Kan wa Khera estate is entered in List II, 
He maintains, however, that that presump- 
tion is sufficient to establish his plea, He 
has pointed out that Nawab Jafar Ali 
Khar. is vague and inaccurate in his views 
as to the Imamia Law, and that he has 
been unable to cite clear instances in which 
property has been divided according to 
the rules of the Imamia Law. As he has 
pointed out the proceeds of the Govern- 
ment promissory notes which came into 
the hands of the family in 1911 were not 
divided strictly according to the provisions 
of thi Imamia Law. He is correct upon 
all these points. But the opinion of Nawab 
Jafar Ali Khan as to the rules of the 
Imaniia Law is, of course, of no value one 
way or the other, and according to the view 
which we take it was not for the persons 
opposing Nawab Sadiq Ali Khan to show 
that the rules ofjthe Imamia Law had been 
strictly complied with in the division of non- 
taluq iari property in the past. It was for 
them only te show that the division of the 
property in the past had been conducted on 
principles which disprove the existence of 
any auch custom. They have certainly 
succeeded in proving that in the past the 
divis.on of the property when it was not 
made according to the principles of the 
Imamia Law was made in a manner which 
showsad that no such custom existed. To 
meet the difficulty that Nawab Amjad Ali 
Khar. in the litigation of 1860 conceded his 
sisters’ claim to inherit a portion of the 
estato under the Imamia Law, and the 
difficulty that Nawab Bagar Ali Khan as- 
Sertelno title in 1911 to the sole benefit 
of tho property acquired in that year, Sir 
Sultan Ahmad has employed the argument 
that >n both occasions the property allowed 
to pang without demur out of the possession 
of ths head of the family was of trifling 
value, 

We cannot, however, accede to that 
argurient .On the facts the property was not 
of tri ling value, In the litigation of 1860, 
Nawab Amjad Ali Khan by no means 
accepted his sisters' claim. He contested 
it strongly upon many points. He could 
not foresee until the end of the litigation 
how rauch his sisters would obtain under 
the provisions of the Imamia Law. It is 
true fiat they did not obtain as much as 
they claimed, but they nevertheless obtained 
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a great deal. Oonsidering the facts asa 
whole, we are of opinion that the evidence 
rightly considered rebuts absolutely the 
presumption that non-taluqdari property 
in this family descends to a single heir, 
This evidence disproves the existence of 
sucha custom. We accordingly find that 
the learned trial Judge arrived at a correct 
decision upon this part of the case. 

(3) Has the learned trial Judge rightly 
decided that certain acquisitions of landed 
property made by Nawab Baqar Ali Khan 
were made by him with the intention that 
they should form part of the taluqa Kanwa 
Khera, and, as such, be considered te go with 
the taluga? 

This plea is taken by Nawab Sadiq Ali 
Khan, and is opposed by all the other 
parties, Mr. A, P. Sen on behalf of 
Nawab Fakhr Jehan Begam has argued, 
that no evidence to the effect that Nawab 
Baqar Ali Khan declared his intention 
to incorporate subsequent acquisitions 
into thetaluga of Kanwa Khera can cause 
such portion to become part of the “estate” 
within the meaning of Act [ of 1869, 


unless a registered declaration had been: 


made by him according to the provisions 
of s. 32A of his intention sọ to 
incorporate. Section 32A was added to 
Act I of 1869 by amending legislation 
in 1910. It is admitted by Sir Sultan 
Ahmad on behalf of Nawab Sadiq Ali Khan 
that no such declaration has been made, 


We cannot findthat this plea was taken 
explicitly before the learned trial Judge 
or discussed by him, but we consider 
that Mr. A. P. Sen has a right in appeal 
to show a fundamental flaw inthe case 
for the other side, provided thatthe other 
side does not suffer by the raising ofsthe 
plea at this stage. The other side has 
not suffered by the raisingof this plea as 
the learned Qounsel for Nawab Sadiq Ali 
Khen has considered it carefully and after 
due preparation has replied toit at some 
length. 


Mr. Sen based his preliminary objection 
in the main on the authority of the 
decisions of their Lordships of the Judicial 
Committee, which will be found in what 
are known asthe Mahewa cases. The first 
, decision is reported as Thakur Sheo 
Singh v. Rant Raghubans Kunwar (3) 
and thesecond in Rajindra Bahadur Singh 


(3) 321. A. 203; 2 O.L. J. 


94; 27 A. 634; 9 O. W, 
N. 1009; 15 M. L. J. 353; 80, .Q). 


194; 
©. 87 (P. O 
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v. Raghubans Kunwar (4) In these 
appeals it was contended that villa 
purchased by the holder of the Mahewa 
taluga should be held to be incorporated 
in that taluqa as it had been proved 
that the owner intended to incorporate 
them. Their Lordships decided in the latter 
decision that they could not be so in- 
corporated whatever was the intention 
of the owner of the taluga whe had pur- 
chased the villages. The words are: 
"What was suggested was that Balbhaddar 
Singh had acquired property by purchase 
and had added it to the estate which had 
been granted by the sanad of 1861 to 
Girwar Singh. The facts were not before 
their Lordships in 1905 which would have 
enabled them to decide whether any lands 
had accreted to taluga Mahewa as it was 
constituted atthe dateof that sanad. The 
Orown has in British India power to 
grant or to transfer lands, and by its grant, 
or onthe transfer, to limit in any way 
it pleases the descent ofsuch lands. But 
a subject has no right to impose upon 
lands or other property any limitation 
of descent which is at variance with the 
ordinary law of descent of property ap- 
plicable in his case. Sir Edward COh&mier 
then Mr. Ohamier, Judicial Commissioner 
of Oudh, in his judgment on some objec- 
tions taken to the second report of the 
Court ofthe Subordinrte Judge correctly 
stated the law in this respect as to the 
power of asubject, thus: ‘Itake it that 
it is settled law that a subject cannot 
make his property descendible in a manner 
not recognized by the ordinary law, and 
that he eannot subject it to a rule of 
descent such as is contained in the primo- 
geniture sanad granted to Girwar Singh. 
If this is so, it appears to me to follow that 
Balbhaddar Singh could not by express 
declaration, still less by mere volition, 
whether actual or presumed, subject pro- 
perty acquired by him to the rule of 
succession entered in the primogeniture 
sanad granted to Girwar ‘Singh.’ With 
that statement as to the law, their Lord- 
ships agree." 

Sir Sultan Ahmad on behalf of Nawab 
Sadiq Ali Khan argued that that decision 
was in respect of a case in which the 
provisions of s. 22 of Act I of 1869 did 
not govern the succession. "That statement 
is perfectly correct, Mr, A. P. Sen's reply 


(4) 48 Ind. Oas 213; 451. A. 134; 210. O. 106; 94 
M. L. T. 282; 5 O. L. J. 401; 8 L. W. 570; 40 A, 470: 
(1918) M. W. N. 831; 98 O. L. J. 456; 23 . 
20 Bom. L, R, 1075 (P. O,). 
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was that the principle had application, 
as the property in that case was the 
Mahewa taluga which had been granted 
under a sanad of 1861 and which was 
entered asa taluga in the Lists prepared 
under Act I of 1569, the name of Thakur 
Gajraj Singh being entered at No. 118 in 
List I and No. 49 in List II. He argued 
that the estate was thus an "estate" 
within the meaning of Aot I of 1869. 
We find that the property in dispute in 
that case, that is the Mahewa estate was 
certainly an “estate” within the meaning 
of Act I of 1869. Oar view to the effect 
that it was an estate within the meaning 
ofs. 2ands. 3 of Act I of 1869 is sup- 
ported by the decision of their Lordships 
of the Judicial Committee in Thakur Sheo 
Singh v, Rani Raghubans Kunwar (3). 

The finding in the two appeals was to 
the effect that the Mahewa taluqa was 
an "estate" as defined in Act Iof 1868, 
but that on the facts the descent was 
not governed on the death of Balbhaddar 
Singh in 1893 by the provisions of s. 22, 
Act I of 1868, but by the provisions of 
the primogeniture sanad of 186). The 
coe that the descent was not governed 

by s. 22 in no way dirturbs the conclu- 

Mahewa taluqı was an 
'estate" within the meaning of Act I of 
1869, and on the authority ofthesa deci- 
sions, unless they are distinguished or 
explained away, we should be unable to 
hold thatit is open to the holder of an 
estate as defined in Act Iof 1869 tosub- 
ject property acquired by him subsequent 
to the passing of the Act to the rule of 
descent contained in the Act otherwise 
than by compliance with the provisions of 
8. 382A of Act I of 18639, 

Sir Sultan Ahmad argued that there is 
authority in certain pronouncements of 
their Lordships of the Judicial Committee 
to the contrary. We proceed to consider 
the authorities which he has cited. 

In Parbati Kumari v. Jagadis Chunder 
Dhabal (5j it was held that property pur- 
chased on behalf of a Hindu governed by 
the Mitakshara Lawoutof the savings of the 
zemindari was his self-acquired property, 
there being no evidence that he intended 
to ineorporate itin his ancestral zemin- 
dari property. This decision isno author- 
ity for the proposition that the holder of 
an estate to which succession is governed 
by a rule superseding the personal law 
governing his other property can, at his 


(5) 29 I, A. 82; 29 O. 433; 8 O. W. N. 490; 4 Bom, L, 
_ R. 305; 8 Sar, P. O, J, 205 (P.O), 
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own will, incorporate that rule of succes- 
sion to govern property other than that 
estate. 

In Janki Pershad Singh v. Dwarka 
Pershad Singh (6) their Lordships of the 
Judicial Oommittee decided the question 
of suecession to an estate within the mean- 
ing of ActI of 1869. 

They decided that the estate consisted of 
certain properties acquired before Act I of 
1889 was passed, The question then arose 
whether properties acquired after that 
date became part of that estate. They 
say at page 181*: “The only other point 
that remains to be considered is whether 
the landa subsequently acquired were, as a 
matter of fact, incorporated with the taluga. 
As has been pointed out by this Board in 
the case of Parbati Kumari v. Jagadis 
Chunder Dhabal (5) the question whether 
properties acquired by an owner become 
part of ‘the ancestral estate for the purpose 
of his succession’ dependson hisintention to 
incorporate the acquisitions with the origi- 
nal estate. The Oourts in India have con- 
currently found against the defendant on 
this point and their Lordships see no reason 
to differ from their conclusion. Both Courts 
appear, however, to havefallen into an 
errorin respect of one property, Kamrauli, 
for a half-share of which they have made 
a decree in favour of the plaintiff. It is 
admitted on his behalf that Kamrauli is 
one of the villagesfor which Autar Singh 
obtained a decree in the regular settlement 
proceedings. The decree of the lower Court 
must, therefore, be varied by the elimina- 
tion of Kamrauli". 

Their Lordships decided in that case 
that before those who contested that such 
property formed part of the taluga 
could succeed it was necessary for them 
to establish as a preliminary that there was 
an intention to incorporate, Their Lord- 
ships’ finding that there was no intention 
to incorporate the plea failed in limine, and 
it was not decided whether if there had 
been such an intention, the effect would 
have been toapply a special rule of descent. 

Sir Sultan Ahmad relied on the decision 
in Murtaza Husain Khan v. Mohammad 
Yasin Alt Khan (2). We are unable to 
find anything in that decision to support 
his contention. Their Lordships in that 
decision were dealing with the question of 


(6) 30 Ind. Oas. 73; 40 I. A. 170; 17 O. W.N. 1029; 
14 M. L T. 110; 25 M, L J. 34; (1913) M. W. N. 630; 18 
O. L. J. 200; 11 A. L. J. 818; 15 Bom. L. R.855; 16 O. 
O. 216; 35 A. 391 (P. Q.). 
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succession to the non-taluqdari property of 
a Muhammadan. Thisis the decision to 
which we have already referred in another 
connection. As the original talukdar'a 
name was entered in List 11, it was held 
that the presumption was that the non- 
talugdari property would descend to a 
single heir, but this decision blaid down 
nothing as to the power of a holder of an 
“estate” within the meaning of Act I of 
1869 to apply the special rules of succession 
contained in the Act or sanad to property 
Subsequently acquired by him whether he 
had or had not expressed his intention so to 
incorporate the property. 

Their Lordshipe'decision here was that 
succession to this non-talugdari property 
would descend toa single heir unless the 
presumption was displaced and the pre- 
sumed custom by which property of that 
nature was inherited by a single heir in 
intestate succession was disproved. They 
decided that the plaintiff who denied the 
custom was met affirmatively by the pre- 
sumption that the custom existed. The 
plaintiff had argued that the defendant 
was under the obligation to establish the 
custom affirmatively and relied in support 
ofthat view on the decision in Janki 
Pershad Singh v. Dwarka Pershad Singh (6) 
to which wehave already referred. Their 
Lordships in repelling this contention 
observed, that while the question of onus 
may arise in disputes between persons 
whose personal law was the Mitakehara Law 
owing to the distinction between the rule 
of succession to obstructed inheritance 
and the rule of succession to unobstructed 
inheritance known, to that law and owing 
to the fact that considerations may arise in 
puch disputes in respect of evidence as to 
incorporation of self-acquired property in 
the ancestral estates, such considerations 
could not affect the question of onus in 
the case before them which related to the 
intestate succession toa person governed 
by the Muhammadan Law, 

All these pronouncements are of a date 
prior to the date of the decision in Rajindra 
Bahadur Singh v. Raghubans Kunwar (4). 
So far as we can ascertain, their Lordships 
did not decide the question in dispute 
before usuntil they decided that last 
appeal. We find theeffect of their decision 
to be that no person can by his owa 
declaration (otherwise than by a declara- 
tion under s. 33A of Act I of 1869) 
or by his own volition apply a rule of 
succession varying the rule provided by 
his personal law to properties not part of 
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the estate granted to him under special 
conditions which vary the rule of succes- 
sion under the personal law in respect of 
that estate, when such properties have 
been acquired by him at a date subsequent 
to the passing of the Act. 

This conclusion is sufficient to repel the 
plea raised on behalf of Nawab Sadiq 
Ali Khan, We consider it, however, neces- 
sary to state briefly our findings of fact. 
We might, had we so desired, have decided 
this plea on the findings of fact alone, but 
the question raised by Mr. Sen being one 
of considerable importance and one which 
we consider deserves decision, we have 
ventured to state our findings upon it. 

Even if it had been permissible to 
Nawab Baqar Ali Khan to incorporate 
subsequent acquisitions in the Kanwa 
Khera estate, we fnd that on a proper 
view of the evidence, no intention to in- 
corporate such properties is established. 
The findings of the learned trial Judge 
upon this point are based on an exhaustive 
analysis of evidence. We have been through 
the evidence. We are in complete accord 
with those findings of fact, and we do not 
consider it necessary to state our reasons 
in detail as they are similar to thereasons 
which guided the learned trial Judge. We, 
therefore, find against Nawab Sadiq Ali 
Khan on this ground, 

(4) Has the so-called Khairabad house 
been rightly declared an appurtenance to 
the Kanwa Khera taluga ? 

This finding in favour of Nawab Sadiq 
Ali Khan is attacked by all other parties. 

The house in question is not situated on 
land forming part ofthe talugdari property, 
and although it is called the Khairabad 
house, itis not actually within the town 
of Khairabad but is situated on land situat- 
ed in the village of Arjanpur which ad- 
joins Khairabad. Its description as 
the “Khairabad house" is not really 
incorrect as it is within the Municipal limits 
of Khairabad town. Itis not known how 
long this house has been in the possession 
of the holder of the Kanwa Khera estate. 
It has probably been in his possession for 
a long time. Under the Nawabi rule 
Khairabad was the head-quarters of a 
Nizamat, and Nawab Mehdi Ali Khan, as 
we havealready stated, was at one time 
Nazimof Khairabad. This house is used 
aga residence and office for the members 
ofthe staff of the Kanwa Khera taluga, 
The taluqdar visits it periodically, usually 
at the time of collection of rents and there 
can be no doubt as to the factthatin the 
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past it has been used for estate purposes. 
The learned trial Judge in support of his 
decision awarding this house to Nawab 
Sadiq Ali Khan relied upon & principle 
enunciated by their Lordships of the 
Judicial Committee in Rajindra Bahadur 
Singh v. Raghubans Kunwar (4). Their 
Lordships there awarded a house which had 
been consistently considered a taluga house 
to the holder of the taluga, though that 
house was not actually part of the taluga 
property. The case here is stronger, for 
this Khairabad house is used as an office for 
the taluqa. We note in connection with 
this plea, that in a subsequent portion of 
our judgment we shall uphold a gift made 
by Nawab Baqar Ali Khan of a portion of 
the premises to Nawab Fakhr Jahan Begam, 
but this fact in no way affects our decision. 
Nor does it affect the usefulness of the 
house for the work of the taluga for there is 
still sufficient accommodation in the portion 
left to Nawab Sadiq Ali Khan, both for 
residential and office purposes} We accept- 
ed the view of the learned trial Judge upon 
this point. 

(5) Has the property which the learned 
trial Judge has excluded as the property of 
Nawab Fakhr Jahan Begam, Nawab Taqi 
Ali Khan and Nawab Abid Jahan Begam, 
been rightly excluded from the divisible 
estate? 

(6) Has the remaining property standing 
in the name of Nawab Fakhr Jahan Begam, 
Nawab Taqi Ali Khan and Nawab Abid 
Jahan Begam been wrongly included in the 
divisible eatate ? 


We shall determine these two questions 


together. 
* * * * * 


We first have to consider the law. We 
have selected from the large number of 
decisions cited at the Bar those which ap- 
pear to us to have laid down the law applic- 
able to these questions most fully. These 
decisions are decisions of their Lordships 
of the Judicial Committee. They are as 
follows:— Moulvi Sayyud Uzhur Ali v. 
Bebee Ultaf Fatima (7), Uman Parshad v. 
Gandharp Singh(8), Ram Narain v. Muham- 
mad Hadi (9), Bilas Kunwar v. Desraj 


(T) 13M. I. A. 232at pp. 246, 247; 13 W. R.P. 
O.1; 4 B. L. R. P.O. 1; 2 Bar. P. O. J. 532, 20 E. R. 


538. 

(8) 141. A, 137 at p. 129; 15 0,20; 5 Sar. P. O. J. 71; 
Rafique & Jackaon's P. O. No. 98 (P. O.), 

(9) 26 1. A. 38; 26 O. 227; 30, W. N. 113; 7 Sar. P. 


Q. J. 425 (V. O 
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Ranjit Singh (10) and Sura  Lakshmiah 
Chetty v. Kothandarama Pillai (11). There 
are farther two impertant decisions of their 
Lordships which have not been so far re- 
portedin the Indian Appeals, both are of 
1926: Maung Po Kinv. Maung Po Shein 
(12) Ma Mi v. Kallandar Ammal (13) 
These decisions according to our view 
lay down the following principles:— 
: When property is discovered to be standing . 
in the name and in the possession, actual or 
constructive of any person, the burden of 
proofison the party who contests that 
person's title to establish that the owner- 
ship is benami or iem farzi. The circum- 
stance that the consideration of the trans- 
action has been paid by a person other 
than the ostensible owner may afford, and 
frequently affords, sufficient reason for a 
decision in favour of the plea that the trans- 
action is benami or ism farzi. The osten- 
sible owner, if a wife or child, cannot assert 
against this a presumption of advancement. 
A presumption of advancement can arise in 
England in the case of a resulting trust in 
which there is a disposition ofthe legal 
and not of the equitable interest. The pre- 
sumption would only arise where upon a 
conveyance, devise or bequest it appears 
that the grantee, devisee or legatee was in- 
tended to take the legal estate only, the 
equitable interest being with the settlor, 
In such cases in England, if the conveyance 
is toa wife or child it will be presumed an 
advancement. There is no such presump- 
tion in India. The question isnot conclud- 
ed by the proof that the consideration has 
been paid by a person other than the 
ostensible owner. Thefact that the con- 
sideration has been paid by a person other 
than the ostensible owner, is not necessarily 
in itself sufficient to establish that such a 
transaction is benami or ism farzi. The 
~party attacking the ostensible owner's title 
can invokein his assistance in India the 


p 30 Ind. Oas. 209; 49 I. A, 202; 19 O. W,N, 
1207; 29 M. L. J. 335; 2 L. W. 830; 18 M. L. T. 248; 1 
A. L. J. 991; 17 Bom. L. R. 1006; 37 A. 557; 22 O. L.J. 
916; ae M. W. N. 757 (P. O.). 

(11) 88 Ind, Oas 327; 52 I. A. 286; 23 A. L. J. 662; 49 
AL L.J.109; 42 O. L.J. 8; A. I. R. 1025. P, O. 181; 27 
Bom. L. R. 1076; 29 O. W. N, 1013, 48 M. 605; 3 
Pat. L. R. 290; 23 L. W,138;, (1925) M. W.N. 717 


(P. O.). 

(12) 96 Ind, Cas. 142; 24 A. L. J. 758; A.I R. 1926 
P. 0.77; 3 O. W. N. 845; 4 R. 518; 31 0. W. N. 252; 
38 M. L. T. 70 (P. O.). 

(13) 100 Ind. Oas. 32; 25 A. L. J. 69; A. I. R. 1927 
P. 0.22; 61927) M. W. N. 76: 38 M. L. T. 53; 5 R. 
7; 59 M. L. J. 362; 4 O. W. N. 300; 6 Bur. L, J. 59; 
45 O. L. 3,268; 25 L. W. 670; 29 Bom. L, R. 772; 310, 
W. N. 625; 541, A. 23 (P. O.) 
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general principle that the practice of taking 
transfers in the name of a third party, when 
such transfer is not intended to benefit 
thethird party, is exceedingly common, 
both amongst Hindus and Muhammadans 
in this country, Where property is taken in 
the name ofa member of a Hindu joint 
family and the consideration has been paid 
out of funds belonging to that joint family 
‘and the property is held for the benefit of 
the family, the conclusion thatthe property 
belongs to the family and not to the indi- 
vidual member in whose name it has been 
taken is almost irresistible. Where a 
person other than the ostensible owner has 
supplied the consideration, and it is estab- 
lished that that person had reason to conceal 
the fact that he was the real owner, either 
because he desired to save the property 
from the claims of actual or potential 
creditors, or because the knowledge that he 
was the owner of the property would impair 
his reputation or position, the conclusion 
that the person who provided the considera- 
tion is the real owner is appreciably 
strengthened. The fact that the person who 
supplied the consideration in a particular 
transaction has supplied the consideration 
in prior tranfers, which were clearly benami 
would strengthen the conclusion that that 
particular transaction was benami. i 

But with these facts must be considered 
such circumstances as, whether the osten- 
sible owner has been in enjoyment of the 
income, whether it is established that the 
person who supplied the consideration had 
no conceivable motive for carrying out the 
transaction otherwise than in his own 
name, or whether he had a particular 
reason for wishing to benefit the ostensible 
owner. Although there is no presumption 
of advancement in favour of a wife or child, 
there can be proof of special love eand 
afiection. The decision must be arrived at 
after placing the burden of proof carefully. 
We have endeavoured to do this and to con- 
sider the evidence as a whole. We find it 
established to our satisfaction that Nawab 
Bagar Ali. Khan lavished money on Fakhr 
Jahan Begam, and treated both her and her 
children with the utmost affection. We 
have no reason to distrust Nawab Fakhr 
Jahan Begam's statement to the effect that 
during her twenty-six years of married life 
she received a very handsome allowance 
from her husband in addition to having all 
her personal expense met by him. She may 
have over-stated the amount of his 
generosity, but after making full deduc- 
tions for over-statement we consider that 


MOHAMMAD SADIQ ALI KHAN V. FAKHB JAHAN BESAN, 


399 


she could have well-accumulated, even had 
she not (as she did) invested the proceeds 
as they came in acapital of between two to 
three lakhs of rupees. 

{Their Lordships discussed the evidence 
with regard to the specific items and held 
that some of them were benami and the 
others not.] 

(7) We now come to the seventh question. 
Have the promissory notes the income of 
which is devoted to the expenditure on the 
radd-i-mazalim fund been rightly exclud- 
ed from the divisible estate? 

We have mentioned the radd-i-mazalim 
fund previously. Although its origin is 
obscure, there is no question as to its 
nature. The property of the fund consists 
ef Gevernment premissory notes. The 
income is devoted to charitable and 
religious purposes. The income is large. 
Very many Shias in reduced circumstances 
benefit from its charity. Very many 
religious observances are met from its 
income. It is not denied that ever since 
the re-occupation of Lucknow by the 
British power the radd-t-mazalim fund has 
been administered for charitable and 
religious purposes. Wehaveno evidence 
how the fund obtained its unusual name—a 
fund for the atonement of deeds orcrimes 
of violence. It may be that in the history 
of Nawab Mehdi Ali Khan and Nawab 
Ahmad Ali Khan there were incidents 
which did not leave pleasant memories, 
and that both were desirous that there 
should be left in perpetuity afund from 
the inceme of which should be derived 
benefits to religion and humanity. The 
first piece of evidence which we have as to 
the origin of the fund is contained in the 
Will of Ahmad Ali Khan which we have 
already referred. The translation of the 
Persian in which the Will is written, that is 
on the printed book, is not accurate. After 
consultation with the learned Counsel we 
have arrived at the following translation. 
The following is the translation of the 
relevant portions which is accepted aa 
accurate:— í 

“I should not be rendered liable to pay 
the penalty for any non-observance of my 
own prayers or fasts, Nor should I be 
rendered liable to pay the penaltyfor any 
non-observance of the duties enjoined in 
the Will of the late Nawab Muntazim-ud- 
daula Bahadur for atonement of sins of 
omission, nor for having failed to visit 
Khorasan, nor for net having had regard to 
the rights of the people. My executors 
should endeavour te purify and atone 
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for my defects by inquiry and their own 
efforts.” 

He assigns out of promissory notes to the 
total value of Rs. 16, 31,000 one-third which 
he estimates at Rs. 5,43, 303-10-6, 80 that 
the income should be devoted to the 
maintenance of the fund of radd-i-mazalim 
ereated under the Will of Nawab Muntazim- 
ud-daula Bahadur in the objects of which 
he includes a pilgrimage to Khorasan. We 
read this document to mean that the radd- 
4 mazalim fund was not a fund which came 
into existence as the act of Nawab Ahmad 
Ali Khan. This document shows to ue that 
the fund came into existence as the act of 
Nawab Mehdi Ali Khan, and that Nawab 
Ahmad Ali Khan had continued to 
administer it. In what we have called his 
Will, he deplores his unworthiness and his 
neglect of his observances in religious mat- 
ters, and he asks his executors to repair 
those defects and to save himfrom the 
penalties in the next world caused by his 
sins and his omissions by faithfully carry- 
ing out their duties as administrators of 
this fund and devoting its income to 
charitable and religious purpeses amongst 
which he enumerates, the expenses of 
pilgrims going to Khorasan and the 
Buccouring of kinsmen, companions and 
good Saiyeds. This is the first piece of 
evidence. Much can be deduced as to the 
nature of the fund from the evidence which 
we have as to the litigation which com- 
merced in 1860, Thecopy of Mr. Fraser's 
judgment (Ex. 530) throws very little light 
on the question. It would almost appear 
that his findings in its respect have been 
omitted from this copy. Mr. Oampbell’s 
judgment (Ex. 2) gives valuable informa- 
tion as to what the attitude of the members 
of the family was with regard to this fund 
at the time of that litigation. While refus- 
ing to recognize the validity of Nawab 
Abmad Ali Khan’s Will, he makes the 
following remarks in respect to it:— 

“In fact the document itself does not ag 
between them profees to be a Will at all. It 
merely recites certain distribution said to 
have been already made and assigns a third 
of the remainder to the religious and 
charitable fund called the radd-i mazalim. 
The plaintiffs admit that there was an 
assignment to this of at least as large 
amount and ofolder date. They wouldonly 
fix the assignment in another part of the 
property which is claimed by Amjad Ali, 
but that the fund is to come out of the 
estate is admitted on all hands, and that 
need not be put in issue, I, therefore, 
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declare that so much as has been admitted 
by the administrator not exceeding one- 
third of the whole net estate 'as eventuall 
settled belongs to the radd-i mazalim fund, 
and I strike out of the casethe issue res- 
peeting the case because nothing really 
turns upon that alone. I will only allow 
the papers to stand as found to be more 
probably true than false so far asit may to 
some extent come in as incidental evidence 
on the other issue, With respect tothe 
radd i mazalim fund I think it must be 
understood that Amjad AliKhan cannot 
take any beneficial interest in it tothe 
exclusion of the other heirs. Butit must. 
be managed by an individual or individuals 
strictly as trustees. The eldest male 
descendant of the founder is clearly a 
proper person to hold the office of the 
trustee. I, therefore, declare that Amjad 
Ali, and after him the eldest of line of the 
descendants in the mainline from Munawar- 
ud-daula if sane, fit and of age, shall be a 
trustee and that confirmed with him in that 
office shall be Syed Muhammad Mujtahid- 
ul-asar and after him someother fit person 
of religious character to be nominated by 
the Court and that if thetrastees accept 
the office they shall within a month submit 
for the approval of the Oourt a scheme for 
the governance of the fund.” 

It will thus be seen that Mr. Oampbell 
decided that the radd i-mazalim fund was 
in effect a waqf. While throwing two- 
thirds of the promissory notes of 
Rs.16,31,000.into the divisible estate he re- 
tained one-third as the property of the 
fund, ard appointed Nawab Amjad Ali 
Khan as a trustee joining with him as a 
co-trustee the Mujtahid ul-asar. Their 
Lordships of the Judicial Committee on 
appealin the decision in Nawab Amjad 
Alty Khan v, Mohumadee Begum (1) con- 
sidered the question of the radd-i mazalim 
fund. We have already stated that one of 
the points which they had to decide was 
whether Mr. Oampbell had rightly appoint- 
ed a stranger to bs and act as co trustee 
with Nawab Amjad Ali Khan in the trust 
as to the family, religious or charitable 
fund called radd i mazalim, and the direc- 
tion to settle a scheme for the administra- 
tion of that fund. Nawab Amjad Ali Khan 
had objected to this portion of the order 
of Mr. Campbell, but it is noticeable that 
he has nowhere suggested that the five 
lakhs odd of promisscry notes reserved as 
the property of the fund by the Oourts 
below were his private property. His only 
objection was to the effect that he should 
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be sole mutwalli, Their Lordships upheld 
Mr. Campbell's order upon this point. 
They say at page 518*:— 

“The second matter of complaint is the 
appointment of a co-trustee. The ground 
taken on the argument of the incompati- 
bility of such an association with the status 
and dignity of the appellant, and with 
family usage, seems to their Lordships to 
be displaced by one of the documents 
which the appellant propounded and used 
before the Court, which does associate a co: 
trustee with him, As against the appel- 
lant the appointment of a co-trustee will 
justly give effect to wnat he alleges to have 
been the intention of the founder of the 
trust. Tne discretion of the Judicial Oom- 
missioner as to the person appointed is a 
matter with which their Lordships are 
iadisposed to interfere, and no sufficient 
reasons are advanced to control it in this 
instance. His direction as to a scheme 
for the administration of this trust seems 
to their Lordships reasonable.” 

We find from B-23 the judgment of Mr. 
Ourrie, Judicial Commissioner of Oudh, 
passed on the 3rd of September, 1877, that 
the existence of the radd-i-mazalim as A 
charitable fund was recognized. It is cer- 
tainly open to any party to this suit, who 
wishes to introduce ihe question of the 
radd-i-mazalim tund. We have had some 
difficulty in understanding the exact ob- 
jection taken by those of the appellants 
who have raised the point to the decision 
of the learned trial Judge to the effect that 
the radd-i-maezalim fund formed no portion 
of Nawab Baqar Ali Khan's estate. He 
has excluded the promissory notes, which 
he finds to be the property of the fund, 
from the estate. He has also added a re- 
mark that Nawab Sadiq Ali Khan should 
be considered entitled to manage the fund. 
We shall refer to that remark later. At 
present we are concerned with that portion 
of his decision which declares that these 
promissory notes are no portion of the 
estate; and here we are asked to consider 
alternative pleas. The first plea is that as 
these notes are not only something which 
does not exist, but as they further have the 
disadvantage of involving the person tak- 
ing the income from them in the sin of 
receiving interest, they cannot possibly be 
the propertyof awaqf. The objectors auggest 
that in these circumstances they should be 
transferred back to the divisible estate. 
That is the first plea. The second plea is 
that if the radd-i-mazalim is a good wagf, 
“*Pago of 11 M. I. A.—[Ed.]. 1 
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Nawab Sadiq Ali Khau's brothers should be: 
joined as trustees. We decide the second 
plea first, Ifthe wagfisa good waqgf, nd 
question can arise in this suit as to who 
should be the trusteas. The property is 
not part of the estate, and in the present 
proceedings the only order should be that 
it should be excluded from the estate, and 
nothing should be said as to who are or 
who are not to be the trastees. We consi- 
der that the learned trial Judge should not 
have expressed an opinion to the effect that 
Nawab Sadiq Ali Khan should be the 
manager. Wedonot say that he should 
not be the manager. We do not say who 
snould be the manager. Our view is that 
we are not concerned with the question. 

We now proceed to decide the major 
plea. Although it s3ems at first sight 
somewhat surprising that the validity of 
a trust, which was recognized by their 
Lordships of the Judicial Oommittee more 
than sixty years ago, which has been recog- 
nized ever since, and which has been in 
operation for the benefit of religion and 
humanity for over sixty years should be 
questioned now, we do not say that the 
objectors have no right to ask for a decision 
on the subject. They base this plea in the 
main on three arguments. The first is that 
on the proper construction of the Will of 
Ahmad Ali Khan there was no waqf, and that 
the promissory notes in question were handed 
over to the heirs as their personal property 
subject to the obligation of carrying out 
certain religious and charitable duties. 
They argued, therefore, that the income 
from these notes should be enjoyed by the 
heirs as a whole, subject to the obligation » 
of carrying out the duties. We very briefly 
decide here that on our construction of 
Nawab Ahmad Ali Khan’s Will the radd-i- 
mazalim is a wagf, and the promissory 
notes in question were assigned expressly 
to it by Nawab Ahmad Ali Khan. We 
find that be did not create the wagf in the 
year 1857, and that it had been in existence 
long before that date, He, however, as- 
signed specific property to it. The second 
argument is based upon the evidence of 
Nawab Jafar Ali Khan. Nawab Jafar Ali 
Khan was one of the trustees of the wagf, 
and has expresssd an opinion that although 
the income of these notes had to be de- 
voted to religious and charitable purposes 
and although the income invariably had 
been devoted to religious and charitable 
purposes, the notes in question were, in 
his opinion, the property of the family. 
We have already in & previous portion of 
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ihe judgment noted that the opinion of 
Nawab Jafar Ali Khan isof no value what- 

er upon points connected with the law 
and it is certainly of no value in connection 
with the decision as to whether this is or is 
not a wagf. The final plea taken is the 
plea that the assignment of property euch 
as this is, under the Imamia Law, invalid 
and thatno such property can belong toa 
legally constituted wagf. Although deci- 
sion of the question is governed by the 
Imamia Law, it will be of advantage to ex- 
amine first the provisions of the Hanafi Law 
upon the subject. There has been acor- 
siderable difference of opinion in High 
Courts in India as to whether under the 
Hanafi Law the wagf of shares in companies 
is or is not valid. There is, as far as we 
know, no authority as to whether Govern- 
ment promissory notes can be legally as- 
signed under the Hanafi Law as the proper- 
ty of a wag; but the principles to be ap- 
plied in réspect of shares in companies will 
assist in decision of the question before us. 
The view in favour of the appellants upon 
this point was stated in the decision of the 
Honourable Madras High Oourt of 1909 in 
Kadir Ibrahim Rowther v. Mahommad Rah- 
umadulla Rowther (14). That decision 
states the authorities both for and against 

phe view. Weneed not refer further to 
these authorities. We wish to refer explicit- 
ly to the discussion of the principle in 
respect to the Hanafi Law,whichis contained 
in Ameer Ali's “Muhammadan Law,” 4th 
Edition, at pages 257—264. We are con- 
vinced that on a proper consideration of 
the principles, the waqgf of shares in com- 
panies is valid under the Hanafi Law; but 
in any circumstances the Imamia Law 
would appear to permit the assignment of 
ShareBin companies as the property of a 
wagf. Werefer here again to Ameer Ali's 
“Muhammadan Law," 4th Edition, at pages 
$08—505. We are here dealing witha 
wagf under the Imamia Law, It is argued 
however, that even if the principle be 
accepted, that shares in the companies can 
be assigned validly as the property ofa 
waqf under Imamia Law, Government 
promissory notes cannot be go assigned 
inasmuch as the income from them is in 
the shape of interest on a debt and is such 
an income which cannot be received 
legally by orthodox Shias. We consider 
this argument too subtle for acceptance 
Investment of money in Government pro- 
missory notes cannot, in our opinion, be 
distinguished from the investment of 
(14) 4 Ind. Cas. 136; 33 M. 118; 6 M, L. T, 307. 
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money inthe shares in companies, Under 
the original conditions of Islam, neither 
form of investment existed, Although 
investment in Government securities may 
be considered as a loan to the State on 
which interest was paid, it can also be 
considered not unreasonably as an invest- 
ment in State property and the income 
arising therefrom can be considered asa 
portion of the income of the State, which 
is enjoyed by the investors, In support 
ofthe plea that Government promissory 
notes can be assigned legally as the pro- 
perty of a wagf, we refer toa passage in 
Ameer Alis “Muhammadan Law” 4th 
Edition, at page 264:— 

“The validity of the wagf of moveable 
including monies is accepted without 
question among the Shafes, Malikis, the 
Hanbalis, and the Shiaha. ‘And Shafei 
has held,’ says the Hedaya ‘that the wagf 
of everything from which benefit can be 
derived consistently with the retention of 
the corpus is valid; and whatever can be 
lawfully sold (this givesan indication to 
the sense which the word ta’amul is 
used inthis connection) may be lawfully 
dedicated, for what is capable for yielding 
profit (from changes ofform) resembles 
lands, horses and arms’. The wagf of 
money is now common everywhere 
among Muhammadans from Algeria to 
India and Burmah. The Shrine at Mecca 
and at  Kerbala, the endowments at 
Ajmere,  Hossainabad (Lucknow) and 
many ofthe mosquesand religious in- 
stitutions all over the country, are largely 
supported by the income of monies in- 
vested in Government securities, which 
peoplehave cometo regard as safer and 
more permanent than even land. In 
Egypt, the income of many important 
endowments created in modern times, is, 
for the most part, derived from sharesin 
commercial companies. 

“Money invested in Government or Muni- 
cipal stock is employed by the State or 
local authorities, as the case may be, 
generally in productive work, and a share 
of the profits derived therefrom is received 
by the investors under the name of divi- 
dends or interest. The income derived 
from money invested in commercial com- 
panies stands in the same category. And 
the wagf of monies invested in trade or 
commerce (baza'at) has been recognized as 
lawful for centuries." 

We, therefore, decide against the appel- 
lants and confirm the decision of the 
learned trial Judge upon this question. 
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(8) Has the decree been rightly drafted 
under the provisions of O. XX,r, 18? ` 

Has the Kothi Asfi been wrongly ex- 
eluded from the divisible estate? 

Onthe first question, wefind in favour 
of the objection. All parties agree that 
their rights in the divisible property 
should be declared in the decree, and 
the decree should have been prepared in 
this manner under the provisions of 
O. XX,r. 18. The alteration is simple. 
In the divisible property, Nawab Sharaf 
Jahan Begam is entitled to 1/160th; Nawab 
Fakhr Jahan Begam is entitled to 1/16th; 
Nawab Sadiq Ali Khan is entitled to 
7/36th; Nawab Kazim Ali Khan is entitled 
to 7/36th; the heir or heirs of Nawab Nagi 
Ali Khan are entitled to 7/36th; Nawab 
Taqi Ali Khan is entitled to 7/36th and 
Nawab Abid Jahan Begam is entitled to 
7/Tand. 

On the second point the learned trial 
Judge found ato, p. 647 that  Kothi 
Asfi was a portion of the divisible estate. 
By what was apparently a clerical error 
that Kothi was excluded from the divisible 
estate in the decree, Thaterror will now be 
corrected. 

This concludes all questions raised in 
these appeals. No other questions were 
raised. The result will ba that Nawab 
Sadiq Ali Khan's appeal, No. 16 of 1926, 
will stand dismissed completely. The 
cross-objections of Nawab Taqi Ali Khan 
in that appeal will also stand dismissed 
completely. Nawab Fakhr Jahan Begam 
and Nawab Abid Jahan Begam's appeal, 
No. 20 of 1926, will succeed partially. 
The Jiamau property will be excluded 
from the divisible estate and a portion of 
the so-called Khairabad house will be 
excluded from the talugdari estate and 
will remain in the name of Nawab F'akhr 
Jahan Begam. Nawab Abid Jahan Begam's 
appeal succeeds partially. The Sher 
Darwaza property will be excluded from the 
divisible estate and remainin her name. 
The appeal of Nawab Sharaf Jahan Begam 
and the appeal of Nawab Mirza Muhammad 
Kazim Ali Khan fail and are dismissed. 
There will in addition bea correction of 
the decree in which the shares of all parties 
in thedivisible estate will be detailed and 
the Kothi Asfi will be included in the 
divisible property. 

We now come to the question of costs 
and have to consider here the grouping 
of the parties, Nawab Sadiq Ali stands 
alone. Nawab Fakhr Jahan Begam and 
Nawab Abid Jahan Begam stand together, 
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Nawab Sharf Jahan Begam and Nawab 
Kazim Ali Khan stand together. Nawab 
Taqi Ali Khan stands alone. Musammat 
Jaddo, widow of Nawab Nagi Ali Khan, 
and her assignee Dilawar Ali stand toge- 
ther. The remaining .respondents were 
absent and unrepresented. In Appeal 
No. 16 of 1926, Nawab Sadiq Ali Khan 
will pay hisown costs and the costs of the 
other side, which will include one set of 
costs to each party or group.. In Appeal 
No. 26 of 1926, as the appeal has partially 
succeeded and partially failed, the parties 
wil all pay their own costs. In Appeal 
No. 24 of 1926, Nawab Sharaf Jahan 
Begam and Nawab Kazim Ali Khan will 
pay their own costs and the costs of the 
other side; one set of costs being allowed to 
each party or group. Nawab Taqi Ali 
Khan will pay his own costs of his cross- 
objections and also the costs of Nawab 
Sadiq Ali Khan, no other party being 
interested in the cross-objections. 
A. Decree modified, 


. OUDH CHIEF COURT, 
MiSoELLANEOUS OIVIL APPEAL No. 37 or 1928, 
October 29, 1928, 

Present :-—Mr. Justice Misra and 
Mr. Justice Pullan. 
RAHMAT ALI—Puatntirr— 
APPRLLANT 


versus 
LAOHHMAN PRASAD AND ANOTHER— 
DRFRSNDANT3— RESPONDENTS. 

Mortgage—Property tise to usufructuary morta 
gage—Deed of further rge—Sale of mortgagee's 
rights—Rights under further charge, whether pase ta 

rchaser—'Haq murtahini', meaning of. 

Where two deeds of further charge were executed 
by an owner of a property in favourof a person A 
holding an earlier usufruotu mortgage and the 
mortgagee rights (hag murtahini) of A were put up for 
sale an ass by B: 

Held, that the purchaser acquired not only tha 
rights of A under the usufructuary mortgage but 
also his rights under the deeds of further charge. [p. 
404, col. 1.] 

Har Pershad v. Ram Chander (1), referred to. 

Appeal against a decree of the Sub- 
ordinate Jadge, Bara Banki, dated the 16th 
April, 1928, setting aside that of the Munsif, 
Ram Sanehighat, District Bara Banki, dated 
the 6th April, 1927. 

Mr, Radha Krishna, for the Appellant, 

Mr. Ali Mohammad, for the Responds 
enis, 
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` JUDGMENT.—This is an appeal 
e from an order of the Subordinate Judge of 
Bara Banki remanding a suit to the lower 
Court for decision of certain issues. The 
suit relates to the redemption of certain 
property which was mortgaged by one 
Subba on the 27th April, 1898, to Abdul 
Rahman. This was an usufructuary mort- 
gage and Subba executed two deeds of 
jurther charge in favour of the same 
Abdul Rahman on the 4th August, 1899, 
and the 15th October, 1900. A creditor of 
Abdul Rahman subsequently brought a 
suit and had the mortgagee rights of Abdul 
Rahman in this property put up for 
sale. These mortgagee rights were pur- 
chased by the present respondent on the 
Zist November, 1905, and he obtained 
possession of the property. Subsequently 
in the year 1916 Patan Din, who was the 
heir of Subba, sold the equity of redemp- 
tion to one Karim Bakhsh and this 
transaction was confirmed by a subsequent 
transfer made by the widow of Subba. 
Karim Bakhsh then gifted the equity of 
redemption to Rahmat Ali who is the 
plaintiffappellant before us and who is 
also heir of Abdul Rahman. Rahmat Ali 
brought the present suit for redemption 
as the representative of the original 
mortgagor, claiming that he should only 
be required to pay the five hundred 
rupees due on the mortgage of 27th April, 
1898, becau:e that alone had been pur- 
chased by the respondents in 1905 and the 
two’ deeds of further charge not having 
been purchased devolved upon himself as 
the heir of Abdul. Rahman, The only ques- 
tion which we are clalled upon to decide at 
present is whether the respondent pur- 
chased the mortgagee rights contained in 
the deed of the 27th April, 18898, only or 
whether he also purchased the rights 
contained in the deeds of further charge 
dated the 4th August, 1899, and the 15th 
October, 1900. f 

On this point the two Oourts below have 
taken diametrically opposite views. The. 
learned Munsif considered that the word 
“hag, murtahini" being in the singular 
could refer only to the right conveyed by 
a single document, namely the original 
mortgage, and as no reference was made 
at the time of the sale to the two deeds of 
further charge it should be concluded that 
these deeds of further charge were not 
purchased. The learned Subordinate Judge 
takes the opposite view. He points out 
that the word “aq” in the singular is 
. generally used for “‘haquq” the plural, and 
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he points out that both the deeds of further 
charge, charge the money on the property 
mortgaged in the original mortgage and 
cannot be separated from it. 

We have read the two deeds of farther 

charge and there can be no question that they 
are both charges on the property and that 
they provide that the original usufructu- 
ary mortgage cannot be redeemed unless 
they are also discharged. We have no 
doub that the view taken by the lower 
Appellate Court is correct, because the 
mortgagee rights which were purchased by 
the respondent in 1905 must be held to 
include both the mortgage and the further 
charges which cannot be dissociated from 
ons another. There was no need that any 
specific mention should be made of the 
existence of the further charges when they 
are already included in the term “hag 
murtahini”. We have been referred to 
a decision of a Bench of the Allahabad 
High Court, Har Pershad v. Ram Chander 
(1) where purchaser from the mortgagors 
managed to oust the mortgagee on pay- 
ment of the original mortgage-money 
and a suit was brought by the mortgagee 
to recover possession relying upon a certain 
subsequent charga on the same property. 
In this case it was held that the effect of 
the deed of subsequent charge was to 
create a further usufructuary mortgage on 
the share of the executant which was already 
under the mortgage and the mortgagee was 
held to be entitled to retain possession of 
his share in the property until the ameunts 
secured by the two documents were paid 
to him. This was a case in which emphasis 
is laid on the fact that such deeds of 
further charge cannot be dissociated from 
the original usufructuary mortgage where 
they themselves are made a charge on the 
same property. 
- We find that the “hag murtahini” pur- 
chased in this case includes the deeds of 
further charge and we, therefore agree with 
the lower Appellate Oourt in remanding 
the suit for decision of certain other 
issues, and wedismiss this appeal with 
costa. 

G, E. Appeal dismissed, 


(1) 63 Ind. Oas. 750; 44 A. 37; 19 A, L, J. 807; 3 U 
P. L, R. (AJ) 139; A. T, R. 1929 AIL 174. 
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OUDH CHIEF COURT. 
Sxeonpd O1vin ApPRats Nos. 411 AN» 413 
oF 1928. 
April 23, 1929. 
Present: —Mr. Justice Hasan and 
Mr. Justice Misra. 
Musammat RAZIA BEGAM AND ANoTHER— 
PLAINTIPFS—À PPELLANTS 


ver8us 
Chaudhari ISHRAT ALI AND ANOTHER— 
DEFRNDANTS— RBSPONDENTS, 

Transfer of Property Act (IV of 1882), ss. 89, 40, 
100—Charge onimmoveable property, whether binds 
bona fide transferee for value, 

Where aright is charged on a specific immoveable 
property either by decree or by contract, a subsequ- 
ent transferee though for valuable consideration and 


Meri notice takes it subject to that charge. (p. 408, 
co 


. 2. 
[Case-law discussed]. 

Second appeal against an order of the 
Second Additional District Judge, Lucknow 
at Unao, dated the 18th August, 1928. 


Mr. Ghulam Hasan, for the Appellants. 
Mr. Bisheshar Nath, for the Respondents. 


JUDGMENT.—These two appeals 
arise respectively out of two suita disposed of 
by one judgment of the Subordinate 
Judge of Unao, dated the 30th of July, 1927, 
confirmed by one judgment of the Second 
Additional District Judge of Lucknow at 
Unao, dated the 18th August, 1928, 


One suit (No. 6 of 1927) was brought by 
the plaintiffs-appellants Ohaudhri Fateh Ali, 
Chaudhri Sitwat Ali and Ohaudhri Muham- 
mad Sultan and by the Deputy Commis- 
sioner of Hardoi as Manager of the Oourt 
of Wards, Kakrali estate, who is now res- 
pondent No. 4, against one Gobardhan 
Prasad and two other persons. The relief 
prayed for wasa declaration to the effect 
that the two annas’ zemindari share situate 
in village Adaura, District Unao, which 
had been purchased by the defendant- 
respondent, Gobardhan Prasad, in execu- 
tion of his money decree against one 
Ohaudhri Ishrat Ali was subject to a charge 
of Rs. 250 per annum on account of certain 
religious expenses laid by the award of the 
Deputy Oommissioner of Hardoi dated the 
30th of June, 1918. This award was made 
arule of the Court and a decree was 
passed thereon on the 22nd of October, 1918. 
A claim for Rs. 730 for the said expenses 
which were due and had not been paid was 
also made in the suit. 


The other suit (No.109 0f 1926) was 
brought by two ladies, Musammat Razia 
Begam and Musammat Shafiqunnisa both 
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daughters of one Chaudhri Nasrat Ali of 
Bandila, for à declaration that the said two 
annas’ share of the village Adaura, which 
had been purchased by Gobardhau Prasad, 
as already stated, was liable to & charge of 
Rs. 260 annually in favour of the plaintiffs 
on account of their maintenance under 
the award dated the 17th of June, 1921, 
delivered by one Khan Bahadur Amjad Ali 
of Hardoisince deceased. This award was 
also made a rule of Court and a decree 
passed on the basis thereof on the 23rd of 
June, 1921, The plaintiffs also claimed a 
sum of Rs. 692-11; Rs. 5400n account of 
arrears of maintenance and Rs. 102-20 as 
interest on the said amount. The case of 
the plaintiffs of both the suits, therefore, is 
that the liability for these sums of money 
isa charge upon the 2 annas' share of 
village Adaura and that they were entitled 
to recover them by sale of the said share. 

The main defence of Gobardhan Prasad 
is that these items were not charged 
upon the property aud even if they 
were the plaintifis could not claim any 
relief against him because he had not 
notice of these charges and was a bona fide 
transferee for value. 

The main questions for trial in the suits 
were whether the items in respect of which 
the plaintiffs claimed relief in the two suits 
were charged upon the two annas’ share of 
village Adaura purchased by the defend- 
ant, Gobardhan Prasad, and whether he 
had actual or constructive notice of those 
charges prior to his purchase; and further 
if the former question is answered in the 
affirmative and the latter in the negative, is 
the share released of the charge in the 
hands of the defendant. 


The learned Subordinate Judge of Unao 
held that the two items in respect of which 
the plaintiffs claimed relief were, no doubt, 
charged upon the aforesaid 2 annas’ share 
but the defendant had no notice of these 
charges at the time of his purchase and 
consequently the share in his hands was 
not liable to satisfy the charge. In this 
view of the case he dismissed both the 
suits, 

On appeal the learned Additional Dis- 
‘trict Judge of Lucknow at Unao has 
upheld the findings of the learned Sub- 
ordinate Judge and has, therefore, dismissed 
both the appeals. 


We have two second appeals before rus 
Appeal No. 411 of 1928 is in Suit No. 6 of 
1927 and Appeal No. 413 of 1928 is in Suit 
No. 109 of 1926. The questions which arise 


> 
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for decision before us are the same as arose 
in the Courts below. 

[Their Lordships held that the defendant 
had no actual notice of there charges at the 
time of his actual purchase, and proceed- 


‘he concurrent finding of the Courts 
below that the liability*in question amount- 
edtoa charge was not seriously disputed 
by the defendant before us and indeed on 
the construction of thetwo awards the 
finding is undoubtedly correct. 

The last point, namely whether the said 
share in the hands of the defendant is 
liable to satisfy the charges in respect 
of which relief is claimed by the plaintiffs 
in the two suits, is a difficult point. We 
took time to consider our judgment and we 
now proceed to give it. © 

The question of rights of transferees for 
valuable consideration will be found to be 
discussed in books of English Law under 
the subject of “ Equity”. 

Ashburner in Principles of Equity, 
Chap. 1V (Edition 1902) says: 

" Where relief in equity issought in 
respect ofa proprietary right,.................. 
ihe right follows the property into what- 
ever hands it passed, and is only lost 
where the person in posession of the pro- 
perty can shelter himself as a purchaser 
for valuable consideration without notice. 
EE It has long been settled 
that a judgment creditor......... is to be 
treated as a volunteer under the judgment- 
debtor ". 

The same question is' dealt with in 
Halsbury's Laws of England, Vol. XIII, 
B. 8, para, 87, page. 78. Paragraph 87 runs as 
follows :— f 

“But the plea of purchase for value 
without notice still avails against a plaint- 
iff whois not seeking to establish a claim 
to an equitable estate or interest, but 
merely to enforce an equity, such as 
an equity to set aside a conveyance. 
Ordinarily an assignee takes subject to all 
equities to which the assignor was 
subject; and this is the case where the 
assignee is a volunteer, and also where 
he is purchaser for value if he has notice 
of the circumstances which raise the equity. 
But if he is a purchaser for value without 
notice, the equity cannot be asserted against 
Diti. ou or execution cre- 
ditors take only what was vested in the 
debtor; hence they do not rank as pur- 
chasers, but take subject to prior equities, 
A vendor's lien appears to be nota mere 
equity, but an equitable estate, and it 
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avails against the purchaser and persons 
claiming under him, whether as volunteers 
or for value, other than a subsequent pur- 
chaser who takes the legal estate without 
notice; but the vendor may be postponed 
by his conduct.” 

In Madell v. Thomas (1), Kay, L.J., observ- 
ed as follows:— 

“Notbing is clearer than that on general 
principlea............... an execution creditor 
would be bound by it just as much as the 
ET execution debtor himself.............. 
An execution creditor is in privity with the 
NET execution debtor. He takes under 
the...execution debtor not like a purchaser 
for valuable consideration, and it has been 
decided over and over again that he only 
takes what was vested in the...... execution 
debtor. Where property is subject to any 
rights by which it would be bound in the 
hands of the...... execution debtor nothing 
can be more clear as a general proposition 
than that it would be subject to such 
against the ............ execution 

Under the English Law, therefore, the 
execution creditor buys subject to the 
liabilities created by the judgment debtor 
prior to the sale, This being so the question 
of notice is wholly immaterial. 

Principle of Englieh Law stated above 
does not appear to us to be founded on any 
technical ruleor any peculiarity of that 
law. Tous it appears that it rests on 
grounds of public convenience which are of 
universal application and should be fol- 
lowed by usas a rule of equity, justice and 
good conscience unless we find that ita 
application is excluded by any rule of law 
of this country. 

So far as the Statutory Law is concerned 
we find no provision by the force of which 
a decree holder purchasing property of his 
judgínent-debtor at an auction-eale can 
avoida specific charge created by the debtor 
on the property purchased on the ground 
of his being a bona fide purchaser without 
notice. 

In the course of the arguments ss. 39 
and 40 of the Transfer of Property Act, 1682, 
were referred to. Textually those sections 
have no application to the present case, 
They both deal with personal rights in 
cases where suchrights donot arise out 
ofa specific charge on immoveable pro- 
perty. But where such a chargeis created 
it would seem to follow by implication 


(1) (1891) 1 Q. B. 230 at p. 238; 60 L. J, Q. B. 227; 
64 L. T. 0; 59 W. R. 280, 
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that it would bind the immoveable pro-. 
perty on which it restseven in the hands 
of a transferee forconsideration and with- 
out notice, 

In a case decided by Richards, J., and 
reported as Maina v. Bachchi (2) it was held 
that s. 89 ofthe Transfer of Property Act 
had no application to a case where a suit 
had been previously,brought for recovery of 
maintenance out of certain property and 4 
decree had been passed incorporating 
therein a charge upon a particular property. 

In a case decided by their Lordships 
of the Oalcutta High Court (Ghosh and 
Rampini, JJ.,) and reported as Kuloda 
Prosad Chatterjee v. Jogeshar Koer i the 
same view was taken. It was held that 
B. 39 of the Transfer of Property Act did 
not protect a transferee for consideration 
when the immoveable property transferred 
had already been declared bya decree of 
Court subject to a charge of maintenance. 

In Bhoje Mahadev Parab v. Gangabat 
Vithal Natk (4) the learned Judges of the 
Bombay High Oourt (Bachelor and Shah, 
JJ.) endorsed this proposition as will 
appear from the judgment of Bachelor, J., 
on page 628*, where the learned Judge 
remarked as follows :— 

“I am also of opinion under the author- 
ity of Kuloda Prosad Chatterjee v. Jogeshar 
Koer (3) that the plaintiff's purchase was 
subject to the charge in favour of the 
firat defendant irrespective of the question 
whether the plaintiff had or had not notice 
of that charge." 

In Krishna Patter v. Sinnaponnu (5) 
ihe learned Judges of the Madras High 
Oourt (Tyabji and Spencer, JJ.,) took the 
game opinion as will appear from the 
following passage, which is to be found on 
page 5617 :— 

“Had the decree been passed, and had 
the claim of the transferee arisen after 
the decree, it is clear that the transferee 
would have taken subject to the charge.” 

The case reported as Kuloda Prosad 
Chatterjee v. Jogeshar Koer (3) was quoted 
with approval. 

In Kallappa Ramappa Deyannawar v. 
Balwant Daso Beitigeri (6) the learned 
Judges of the Bombay High Oourt (Sir 
Norman Macleod. Kt., O. J., and Mr. Justice 

(2) 28 A, 655; 3 A. L. J. 551; A. W. N. (1900) 165. 

3) 27 O. 194. 

4) 21 Ind. Oas. 54; 37 B. 621; 15 Bom. L. R. 809. 

5) 25 Ind, Oas. 759; 16 M. L. T. 551. 

6) 87 Ind. Cas, 951; 27 Bom, L. R. 434; A. L R. 
1925 Bom. 343 E 

*Page of 37 B —[Ed ] 

TPage of 16 M. L. T.—[Ed.] 
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Crump) took the view that in a case 
where the charge was created by & decree, 
the full proprietary rights in regard to, 
the property transferred, which was ordi- 
narily in the possession of the judgment- 
debtor, were reduced from full ownership 
toa limited ownership, and that if the 
ownership of the judgment-debtor was 
thus reduced the execution creditor could 
not acquire more than what was possessed 
by the judgment-debtor himself. 

In Srinivasa Raghava Iyengar v. Renga- 
natha Iyengar (7) the learned Judges of 
the Madras High Oourt (Sadasiva Aiyar 
and Spencer, JJ.,) held that where there 
was a charge of immoveable property to 
secure payment of a sum of money a pur- 
chaser of the immoveable property al- 
though without notice of the charge, 
took it only subject to the charge. 
Mr. Justice Sadasiva Aiyar, observed as 
follows :— 

“As regards s.40 of Act IV of 1882, an 
obligor who executes a bond creating a 
charge on specific immoveable property 
does, in my opinion, transfer an interest 
therein and the obligee is entitled to an 
interest in the property and not merely 
to the benefit of an obligation annexed 
to the obligor’s ownership of immoveable 
property within the meaning of s.40 of 
Act IV of 1882, The ‘obligation’ con- 
templated in that section is a personal 
obligation correlative toa personal right 
in the obligee such asarightto obtain a 
mortgage-deed or a sale-deed (which deed 
it is that transfers the interest contracted 
to be transferred), The subsequent pur- 
chaser from a man who has already 
created a valid charge is as much bound 
by it as the creator himself on the same 
principle that the subsequent purchaser 
for valuable consideration from a simple 
mortgagor is bound by the mortgage, the 
question of actual notice to him being im- 
material." 

In Mahadeo Prasad v. Anandi Lal (8) 
the leerned Judges ofthe Allahabad High 
Court (Daniels and Neave, JJ.,) held that 
the position ofa charge holder under the 
Transfer of Property Act is stronger than 
that of a person holding a merely equit- 
able charge under English Law, and though 
there might be cases in which a mere 
equitable claim would not be enforced 
against bona fide transferees for value 
without notice, yet it was much too broad 

51 Ind. Cas. 963; 36 M, L J. 618; 25 M. L. T. 347, 


8) 92 Ind. Oas. 348; 47 A. 90; 22 A. L. J. 887; L. R, 
5 A. 749 Civ.; A. I. R. 1925 All. 60. 
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a proposition to state that in all cases 
where by act of parties or by oper- 
ation of law immoveable property of one 
person was made security for payment of 
money to another and the transaction did 
not amount to a mortgage, the security 
zou not be enforced against Buch trans- 
eree, 

On behalf of the respondents reliance 
was placed upon a decisions of ours in 
Hasan Baqar v. Sheo Narain Singh (9). 
The question far decision in that case was 
whether the lien which the vendor had 
under s. 55 (4) (b) of the Transfer of Pro- 
perty Act as against the property sold for 
the whole or any portion of the purchase 
money could be enforced against a subse- 
quent transferee for value and without 
notice of the said lien. It was held by us 
that this lien was only an equitable lien 
and could not, therefore, beenforced against 
a subsequent transferee for value and with- 
out notice. 

Reliance was also placed on behalf of 
the respondents on two cases of the Oal- 
cutta High Oourt, Royzuddi Sheik v. 
Kalt Nath Mookerjee (10) and Akhoy 
Kumar Banerjee v. Corporation of Calcutta, 
(11); one case of the Allahabad High Court 
Gur Dayal Singh v. Karam Singh (12) and 
one case of the late Court of the Judicial 
Oommissioner of Oudh, Lala Parbhu Dayal 
v. Babban Lal (13). 

In Royzuddi Sheik v. Kali Nath Mooker- 
jee (10) the question for decision was 
whether an instrument, by which the pay- 
ment of money is secured on land must 
be taken to create an interest in specific 
immoveable property. Their Lordships on 
the interpretation of that document held 
that an instrument by which payment of 
money was secured on land might be 
treated to create a charge but in order 
to create an interest in specific im- 
moveable property there mast be a 
ree indication to that effect in the 

eed. 


In Akhoy Kumar Banerjee v. Corporation 
of Caleutta (11) the question was whether 
& purchaser of a certain property at an 
auction sale could escape the liability of 
certain dues payable to the Manicipal 
Board and it was held that the purchaser 


9) 91 Ind. Oas. 917; 1 Luck, 7; 3 O. W. N. 25; A.I. 
R.1926 Oudh 81; 18 O. L. J. 178. 
10) 33 O. 985; 4 O. L. J. 219. : 

li 97 Ind, Oas. 261; 42 O. 625; 19 O. W, N. 37; 21 
0. L. J. 171. 

(12) 35 Ind. Oas. 289; 38 A. 254; 14 A, L, J. 304. 
(13) 23 Ind, Oas, 867; 1 O. L, J. 43. 
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could not be considered to be a bona fide 
transferee for value since if he had made 
inquiries he would have ascertained that 
the Municipal rates had not been paid 
and were in arrears. i 

In Gur Dayal Singh v. Karam Singh 
(12) the question for decision was one 
of vendors lien for unpaid purchase 
money. . 

In Lala Parbhu Dayal v. Babban Lal (13) 
Mr. Lindsay, J. O., held on the interpre- 
tation of a particular Will that although 
a charge had been created upon the pro- 
perty in respect of a certain maintenance 
yet it did not amount to an interest in 
specific immoveable property. 

It will thus appear that there is a con- 
sensus of opinion in all the High Courts 


in this country that where a right is 
charged on a specific immoveable 
property either by decree or by 


contract the subsequent transferee though 
for valuable consideration and without 
notice takes it subject to that charge. 

We are, therefore, of opinion that the 
decree of the Court dated the 25rd of 
June, 1921, passed on the award of the 7th 
of June, 1921,in the one suit and the 
decree of the Court dated the 22nd of 
October, :1918, passed on the award of the 
30th of June, 1918, in the other suit entitle 
the plaintiffs of the two suits to enforce 
their claims against the two annas’ share 
of the village of Adaura, in the District of 
Unao now held by the defendant, Gobar- 
dhan Prasad. 

The result is that we allow both these 
appeals, set aside the decrees of the Courts 
below and decree the reliefs prayed for 
in the two suits with a direction that the 
amount of the two decrees shall be paid 
by the defendant Gobardhan Prasad, to 
the plaintiffs of ths two suits respectively 
within three months of to-day. In the event 
of default the two annas’ share of the 
village of Adaura shall be sold and the 
proceeds of the sale shall be utilized for 
the purpose of satisfying the two decrees. 
The defendant, Gobardhan Prasad, shall 
also pay the coste of the plaintiffs in the 
two suits and shall bear his own costs in all 


the Courts. 
A. Appeals allowed. 
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OUDH CHIEF COURT. 
Sroonp Orvin APPBAL No. 353 or 1928. 
February 25, 1929. 
Present:—Mr. Justice Misra. 

Mahani NANKOO DASS—DarENDANT— 
APPBLLANT 
versus 
RAB SARAN SINGH AND OTHERS— 
PruNTIFFBS—HRBSPONDENTS. 

Mortgage—Redemption by one of several co-mortga- 
gors—Swuat for redemption by other co-mortgagors— 
Limitation—Starting point of limitation—Claim for 
interest, when maintainable. 

A suit by a co-mortgagor to redeem the property 
from the handsof another’ co-mortgagor who has 
redeemed the entire property mortgaged is 
within time if it is brought within 12 years from 
the date when the redeeming co-mortgagor sets up 
his adverse possession. 

Makhdum Khan vy. Jadi (1), Shah Wajihuddin 
Ashraf v. Shah Ahmad Ashraf (2) and. Rameshwar v. 
Sheo Rani (3), followed. 

Where & redeeming co-mortgagor has been in 
possession of the property and has been in enjoyment 
of the profits thereofin lieu of interest on the 
entire amount paid by him for redemption, he can- 
not maintain a further claim for interest unless ha 
has given notice to the other co-mortgagors of his 
intention to charge the same. 

Gafur Imam v. Amir Isab Saudagar (4), referred 
to. 


Secondappeal against a decree of the 


Additional Subordinate Judge, Bultanpur, 
dated the 5th July, 1928. 


Messrs. Hyder Husain and A. C. Mukerji, 
for the Appellant. 
Mr. Ghulam Hasan, for the Respondents. 


JUDGMENT.—This is an appeal 
arising out ofa suit for redemption. The 
facts of the oase are that one Ram Harakh 
and his brother Nanku Singh were the 
owners of 1l bighas 9 biswas land situate 
in village Gopalpur, District Sultanpur. 
The  plaintiffs-respondents in this case are 
the sons of Nanku Singh. Nanku Singh 
mortgaged those lands for Rs. 300 with 
one Kanhaiya Pandey under a usufructuary 
mortgage dated the 15th December, 1893, 
under the terms of which the mortgagee 
was toremain in possession and to appro- 
priate the profits thereof in lieu of his 
interest. He was to pay to the mortgagor 
a gum of Rs. 29 yearly as paramsana. On 
the 19th December; 1596, Ram Harakh and 
Nanku Singh sold one of these plots to one 
Sammukh Das and some of the plots 
together with others were sold by them on 
the 6th January, 1921, to the same person. 
The mortgagee Kanhaiya Pandey did not 
get possession under the terms of his mort- 

ge and sued his mortgagors as well as 
fanmukh Das, the purchaser, for the 
recovery of the lands mortgaged and 
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obtained a decree on the the 7th March, 
1925. Sanmukh Das subsequently sued 
Kanhaiya Pandey for redemption of the 
property purchased by him. The ease was 
compromised on the 18th December, 1893, 
and by virtue of the compromise redemp- 
tion was allowed to Sanmukh Das on pay- 
ment of Rs. 300, the sum due under the 
original mortgage and an additional sum of 
Rs, 325 which the mortgagee claim:d on 
account of the profits of which they were 
deprived during the time that the 
mortgagors had remained in possession. 
Sanmukh Das got into the possession of 
the entire mortgaged property by virtue 
of this decree on the 14th July, 1915. 
Sanmukh Das is dead andthe defendant- 
appellant Mahant Nanku Das is his succes- 
Borin-interest. Ram Harakh and Nanku the 
original mortgagors, are also dead and the 
plaintiffs are their successors-in-title. The 
plaintiffs have now brought the present suit 
for recovery of the morgaged property with 
the exception of those plots of land which 
were sold by them to Sanmukh Dass. 

The suit was contested on various 
grounds but for the purposes of this appeal 
it is only necessary to consider two 
defences, namely one in regard to limitation 
and the other in regard tointerest. The 
plea of limitation is based on the ground 
that the present suit for redemption has 
been brought after 12 years fromthe date 
of the decree passed in favour of Sanmukh 
Das. The payment made by Sanmukh 
Das was on the llth February, 1915, 
though possession was obtained by him on 
the 14th July, 1915. The present suit has 
been brought on the lith October, 1927. 
The plea 88 to interest is based on the 
ground that the predecessor-in-title of the 
defendant appellant had to pay a sum of 
Rs, 325 in addition to the sum of Rs. 300 
which was the principal money entered in 
the mort gage-deed. He was, therefore, it was 
contended, entitled to claim interest on 
this amount, 

Both the Oourts below have thrown out 
these two contentions of the defendant- 
appellant and they have again been urged 
before me in second appeal, 

After hearing the arguments of the 
learned Counsel for the appellant I am of 
opinion that the decision arrived atin 
this case by the Courts below is correct, 
and should not be disturbed. As to the 
point of limitation I may state that so far 
as the Province of Oudh is cencerned the 
law relating to the position of a co-mort- 
gagor redeeming the entire property 
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was laid down in Makhdum Khan v. Jadi 
(1). In that case it was held by a Bench of 
the late Court of the Judicial Oommis- 
sioner of Oudh that the limitation which 
should govern a suit brought by a co- 
mortgagor to: redeem the property from the 
hands of the other co-mortgagor, who had 
redeemed the entire property mortgaged, 
was 12 years, but this period was to be 
reckoned from the date when the redeeming 
co-mortgagor sets up his adverse posses- 
sion. The point of view taken in that case 
was that a redeeming eo-mortgagor could 
not be supposed to be in the position of a 
mortgagee, but the other co-mortgagors 
who wish to seek redemption must bring 
their suit for possession within 12 years 
from the date when the redeeming co- 
mortgagor sets up his adverse possession. 
In the present case there is no proof that 
the defendant-appellant or his predecessor- 
in-title ever set up his adverse title in 
regard to the land in suit. Iam in entire 
agreement with the view of law laid down 
in the above case and so far as Iam aware 
the case has been consistently followed in 
Oudh vide Shah Wajihuddin Ashraf v. 
Shah Ahmad Ashraf (2) and Rameshwar 
v. Sheorani (3). 1, therefore, overrule the 
plea of limitation urged in this case. 

As to the plea relating to interest I may 
refer to a recent decision of the Bombay 
High Oourt reported as Gafur Imam v. 
Amir Isab Saudagar (4). In that case it 
was held that in a case like the present 
the claim for interest could not ba 
maintained unless the redeeming co- 
mortgagor had given notice that he would 
claim interest on the excess amount of 
money paid by him. In the present case, it 
is clear that the defendant-appellant and 
hia. predecessor-in-title have remained in 
possession of the property mortgaged after 
redeeming it from the mortgagee and have 
enjoyed the profits thereof. It is argued 
on behalf of the defendant-appellant that 
the profits were enjoyed by the appellant 
and his predecessor-in-title in lieu of the 
sum of Rs. 300 only. I am unable to 
accept this argument. I think the conduct 
of tne defendant-appellant and of his 
predecessor-in-title shows explicitly that 
they have impliedly agreed to take profits 


(1) 9 O. O 91. 

(2) 101 Ind Oas.400;4 O. W. N. 713; A.L R. 1927 
Oudh 347; 2 Luck. 618 

(3) 105 Ind. Oas, 302; 4 O. W. N. 783; 2 Luck. 686; 
A, I. R. 1927 Oudh 552. 

4) 88 Ind. Oaa. 658; 48 B, 591; 27 Bom. L. R. 629; A. 
I. R. 1925 Bom. 484. 
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of the property in lieuof the interest 
of the entire sum paid by them. 
If they desired to charge any interest 
could have given notice of their intention 
to doso to their ao-mortgagors, and if the 
latter had delayed redemption, they might 
have been heard to say that they were 
entitled in equity to claim interest. In the 
absence of such an intention, I do not 
think that the defendant-appellant can 
claim interest when he is in possession of 
the property and has been in enjoyment 
of the profits thereof presumably in lieu 
of the interest on the entire amount paid 
by him for redemption. 

The plaintiffs also filed the cross-ebjec- 
tions but they were not pressed at the time 
of the argument. They are, therefore, 
dismissed with costs. 

This appeal, therefore, fails 
dismissed with costs. 

Q. H, 


and is 


Appeal dismissed. 


OUDH CHIEF COURT. 
Seconp O1vin ÀrPman No. 330 or 1928, - 
February 13, 1929. 
Present:—Mr. Justice Misra. 
Musammat KANIZ SAIYADA BEGUM— 
PLAINTIFF— APPELLANT 


Versus 
Syed MOHAMMAD ZAFAR AND OTHERS— 
DEFENDANTS — RHSPONDENTS. 
Co-sharers—Permission granted by managing co- 
sharer to plant groves—Right of other co-sharers to 
question permissvon—Edquitable arrangement, 

Where a co-sharer who is managing the joint property 
grants permission to a person to plant groves on the 
land, the permission granted is invalid but the 
grantee may be allowed to remain in possession 
of the land subject to his paying their share of 
the rent for such land to the other co-sharers. 

Ram Dat v. Chhotak (1), referred to. 


Second appeal against a decree of the 
Subordinate Judge, Sultanpur, dated the 
26th July, 1928, modifying that of the Munsif, 
Sultanpur, dated the 28th April, 1928. 

Messrs. Ghulam Hasan and Ali Muham- 
mad, for the Appellant. 

Dr. Zafar Husain and Messrs. Hyder 
Husain and A. C. Mukerji, for the Respond- 
ents, 


JUDGMENT.—These two appeals 
arise out of a suit for joint possession 
brought by the plaintiff appellant Musam- 
mat Kaniz Saiyeda Begum against her 
brother Saiyid Mohammad Zafar, who ia 
defendant No. 1 in the case, and defendants 
Nos. 2 to 4 are persons to whom he hag 
given permission to plant grove on the 
land belonging to him and the plaintiff. 
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appellant jointly, being situate in Mohal 
Ummatul Fatima, village Aurangabad, 
District Sultanpur. The said mahal is 
ewned by the appellant and her brother, 
her own share being that of 3 annas 6 
pies and that of her brother being 12 annas 
6 pies. The permission Banisa by the 
respondent consisted of four permits, 
one executed on the 4th September, 1923, 
and the remaining three on the 25th June, 
1926. It has been found that in consequ- 
ence of these permits the defendants Nos. 2 
to4 planted trees on the land in respect of 
which permission was granted to them. 

The appellant brought the present suit 
asking for a decree for joint possession of 
the land in dispute by removal of the trees 
and for damages. 

The defence was to the effect that defend- 
ant No. 1 was the lembardar and manager 
of the whole mahal and had, therefore, 
right to give permission to the defendants 
Nos. 2 to 4 to plant groves on the joint 
land, and that the plaintiff was not 
entitled to a decree ior joint possession. 

The learned Munsif of Musafirkhana at 
Sultanpur who tried the suit, held that the 
defendant had no right to give permission to 
the defendants Nos. 2 to 4 to plant groves 
on the joint land. He, however, did not 
give a decree for joint ession to the 
plaintifi-appellant since her share in the 
joint land was muchsmaller than the share 
of ber brother and the rights of appellants 
could be protected hy. declaring that the 
burden of the grant should fall at thetime 
of partition on the share of the defendant 
No.1. In order to do justice and equity 
between the parties he, however, directed 
thai the plaintiff should get her share out 
ofthe nazarana realised by the defendant 
No. 1 forthe granting of said permission 
and also by passing a declaratory decree 


io the effect that the plaintiff would be ` 


entitled to get her ghare in therent of the 
land from the defendants Nos 2 to4to 
whom the land had been granted. 

Both the parties were dissatisfied with 
the decree passed by the learned Munsif 
and appealed to the Oourt of the Sub- 
ordinate Judge, Sultanpur, who dismissed 
the suit of the plaintiff-appellant for joint 
possession and also set aside the decree 
passed by the learned Munsif sofar as he 
gave tothe plaintiff her share in the nazrana 
and the rent. He, however, gave the plaint- 
iff a declaratory decree that the permis- 
tion g ranted by the defendant No. 1 to 
the defendants Nos. 2 to 4 for planting 
trees on the joint land was not valid and, 
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therefore, not binding on the plaintif- 
appellant. 

Two appeals have, therefore, been filed 
against the decrees of the learned Sub- 
ordinate Judge passed in the two appeals 
before him. After hearing the parties I 
have come to the conclusion that the decree 
passed by the learned Munsif was a most 
equitable and just decree and must be 
restored. Indeed it was frankly conceded 
by the learned Counsel for the respondents 
that under the circumstances of the case no 
other decree could have been reasonably 
pud In Ram Dat v. Chhotak (1) it was 

eld that the mere fact that a person 
manages the property belonging to another 
does not elothe him with authority to grant 
lease of land for the purposes of planting 
grove thereon, and where a co-sharer had 
made such a grant it was held to be 
invalid. It was further held in the case 
that the fair arrangement in sucha case 
would be to allow the grantee to remain in 
possession of the land on which he plant- 
ed the grove and toask him to pay to the 
co-sharer in regard to whose share the lease 
was declared invalid, a share of the rent of 
the land and to allow the burden of the 
transfer made by the other co-sharer to 
fall upon his share at the time of partition. 
The learned Subordinate Judge seems to 
think that the order passed in this case 
was an order passed on compromise. This 
is not so, as would appear from the observa- 
tions from my judgment on page 10234. I 
have not been able to follow the reasoning 
of the learned Subordinate Judge when he 
says that it is not possible to allow the 
appellant to receive her quota of rent from 
the Oivil Court. No decree for arrears of 
rent was passed in that case. The only 
thing that was done in that case was that a 
declaratory decree was given to the co-sharer 
whose rights were infringed entitling him 
to receive his proportionate share of rent 
from the grantee. This, in my opinion, is 
quite permissible in law. 

The order that I, therefore, pass in these 
two appeals is that Appeal No. 331 of 1928 
will stand dismissed and the Appeal 
No. 330 of 1928 will be allowed, The 
decree passed by the learned Subordinate 
Judge will be set aside and the decree 
passed by the learned Munsif will be restor- 
ed with costs in all the three Oourts. 

G. H. Appeal No. 881 dismissed. 

Appeal No. 880 allowed. 

(1) 106 Ind. Oas, 244; 4 O. W. N. 1019; A. I. R. 1928 
Oudh 23; 3 Luck. 133. 

"Page of 4 Q. W. N.—[&d.] 
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OUDH CHIEF COURT. 
Frest Orvin APPBAL No. 33 oF 1928, 
October 18, 1928. 
Present-—Mr. Justice Misra and 

Mr. Justice Srivastava. 
HIRA LAL —PzrAINTIFF—APPBHLLANT 


versaua 
KALI OHARAN AND OTHERS— 
D&gFBENDANTS—HRESPONDBNTS. 
Hindu Law—Partition—Omission to include certain 
properties —Maintainability of suit—Common and 
joint properties, distinction between.. 


As a general rule partition should not be 
partial but should comprise all the joint family 
property. [p. 414, col. 1.] 

But the Oourts should not dismiss a suit 
on the technical ground of some items having been 
left out but should allow the inclusion of such items 
by amendment of the plaint. [tbid.] 

Jogendra Nath Mukerji v. Jugobundhu Mukherji (à 
Punchanun Mullick v. Shib Chunder Mullick (2), 
Venkata Narasimha Naidu v. Bhashyakarlu Naidu 
(9 Amir Chand v. Lakhmi Chand (4) and Mukunda 

l Chakrabarty v. Jogesh Chandra Chakrabarty (5), 
relied upon. 

A suit for partition of common property and not 
joint properties is not liable to be dismissed on the 
ground that the suit does not include all the common 
properties available for partition. [p. 416, col. 1.] 


Appeal against a decree of the Subordi- 
nate Judge,  Mohanlalganj, Lucknow, 
dated the 30th November, 1927. 


Messrs. K. P. Misra, R B. Lal and Harish 
Chandra, for the Appellant. 


Mr. Wasim, for the Respondents. 


JUDGMENT.—This isa first appeal 
by the unsuccessful plaintiff and arises out 
of a suit for partition. One Lachhman 
Prasad was a well to do Kalwar, residing in 
Amaniganj, a hamlet of Kashmandi Khurd, 
near Malihabad, District Lucknow. He had 
four sons, the eldest of whom is Hira Lal 
plaintiff, The other three were Ram Prasad, 
Kali Oharan and Ram Lal. 
predeceased his father, leaving a widow 
Musammat Birma. Kali Charan and Ram 
Lal are the defendants in the case, On 
the 17th May, 1924,Lachhman Prasad execut- 
ed a Will bequeathing all his property, 
immoveable and moveable including cash, 
to his three sons. Inthis Will he madea 
specification of the immoveable property 
allotted to each of the sons and directed 
that they shall be the owners in equal shares 
of certain mortgagee righta and that the 
moveable property such as ornaments, 
utensils and the household effects shall be 
divided in this way that the plaintiff, 
Hiralal, was to get a 5 annas 6 pies share 
and Kali Oharan and Ram Lal were to get 
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5 annas 3 pies eaeh. As regards the cash 
also he directed that it was to be divided 
in the same proportion. Lachhman Prasad 
died on the 7th June, 1924. 

The plaintiff, Hira Lal, instituted the pre- 
sent suit on the 14th May, 1927, claiming a 
one-third share in two houses and an 
orchard specified in list E attached to 
the plaint on the allegation that they had 
been left undivided in the Will and for a 
partition of his 5 annas 6 pies share in the 
moveable property and cash as specified 
in lists A,B, O and D attached to the 
plaint on the allegation that the defendants 
were in possession ofall the properties in 
the said lists. 

The defence was that Lachhman Prasad 
in his lifetime on the 22nd May, 1924, had 
made a division of all his moveable propérty 
and that the defendants were not in posses- 
sion of any property except what had been 
allotted to them at the division made by 
the father. Referring to the lists the defend- 
ants alleged that the properties entered 
in lists A,B and O were all fictitious and 
that they werenotin those lists. As re- 
gards list D the defendants admitted some 
of the properties entered in that list being 
in their possession and said that they had 
got them at the division made in the life- 
time of Lachhman Prasad. With respect to 
the houses and orchard entered in list E, 
they pleaded that they were included in the 
immoveable property which was given to 
the defendauts under the Will. They fur- 
ther pleaded that the suit was defective in- 
asmuch as the plaintiff had not brought 
into the hotchpot the property in his 
possession, 

On these pleadings the learned Subordi- 
nate Judge of Mohanlalganj framed the 
following issues for decision:— 

(1) Whether the moveable property was 
partitioned in May, 1924, as alleged ? 

(2) Whether plaintiff is not entitled to 
gue for partition until he offers and discloses 
the joint property which he has received or 
which is in his possession ? 

(3) What joint property he has received 
which should be included in the division? 

(4) What items of joint property are 
in the possession of the defendants or have 
beenreceived by them? 

He dealt with issue No. 2 as a 
preliminary issue and on the 20th July, 
1927, before recording evidence in the 
case gave a finding to the effect that 
if the defendants were able to establish the 
existence of any itemsof joint property in 
the plaintiff's possession besides the two 

a= Itty 
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items which were admitted by the plaintiff 
in his statement made in the course of 
oral pleadings the suit should be dismissed. 

After thetrial had been completed the 
learned Subordinate Judge found that the 
defendants had established beyond doubt 
the existence of at least seven such items 
of joint property in theplaintiff's possession. 
Asa result of this finding on issue No. 3 he 
held that the plaintiff's suit must fail by 
reason of his failure to bring into the 
hotchpot all the joint property in his posses- 
sion. Asregards the partition alleged to 
have been made in May, 1924, his finding 
under issue No. 1 was that the partition 
had not been satisfactorily proved. Lastly 
on issue No, 4 he held that the plaintiff had 
failed to prove that any items of moveable 
property specified in lists A to D were’ in 
the possession of the defendants, As re- 
gards the houses and orchard in list E 


he found: that the claim in respect 
thereof was also not maintainable as 
they were included in the properties 


given to the defendants specifically under 
the Will. Asa result of the above findings 
he dismissed the plaintiff's guit, 

The plaintiff has come up in appeal and 
has impugned all the findings of the trial 
Oourt which are against him. The learned 
Counsel for the defendants-respondents 
has, on the other hand, questioned ihe 
correctness of the findings on issue No. 1. 
Thus between the plaintiff-appellant and 
the defendants-respondents all the findings 
of the lower Oourt have been challenged 
before us and we have to determine all 
the questions on which the parties were at 
issue, We think it would be convenient to 
deal with these points in the order of the 
issues framed in the trial Court. 

The first issue relates to the partition 
alleged to have been made by Lachhman 
Prasad before his death. The defendants’ 
case was that the partition was made on 
the 22nd May, 1924. Itis admitted by the 
parties that for some time before Lachhman 
Prasad's death the plaintiff had been 
living in & separate house and had a 
separate mess. It was contended on hehalf 
of the defendants that the Will (Ex. 12) 
executed by Lachhman Prasad shows a 
desire on his part to effect partition bet- 
ween all the three sons and as he had 
allotted specific shares to each of his sons 
in immoveable property it was, therefore, 
quite likely that he should have made an 
actual division of the moveable property 
also in his lifetime. We cannot agree with 
this contention, The Will had been execut- 
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ed only five days before the alleged parti- 
tion and it iselear from its terms that at 
ihe time when he executed it he had no 
intention of dividing the moveables in his 
lifetime. Besides he was carrying on 
business which had not been closed, So we 
agree with the lower Court that the pro- 
babilities are against the alleged parti- 
tion. The only evidence in support of 
it consists of the statement of the defend- 
ant No. 1, Kali Charan. He being most 
interested party his solitary statement 
cannot be accepted. Stress was also laid on 
the fact that the plaintiffina previous litiga- 
tion alleged that one item of Rs. 11,584-8 
which, according to the Will, was in the 
hands of the plaintiff had been taken from 
him by his father and divided between 
the parties on the same date. It was 
argued that ifthe father divided this item 
of cash on the 22nd May, 1924, as was found 
by the Oourt in the previous litigation it 
was more probable that he should have 
divided the entire moveables and cash. It 
should be noted that the defendants did 
not admit the alleged division of the item of 
Rs. 11,584 even in the present suit. Thus 
whatever might bethe effect of thefinding in 
the previous suit with regard to the aforesaid 
item the parties are at issue as regards the 
division of this item also and it cannot be 
said that the finding must necessarily be 
correct. We are disposed to think that, as 
a matter of fact, there had been no 
division before Lachhman Prasad's death 
either of tne sum of Rs. 11,584-8 or of the 
other moveables and cash. The defend- 
ants seem to have been encouraged by the 
plea raised by the plaintiff in the previous 
case regarding the' item of Rs. 11,584-8 
to set up this case of & complete division of 
all moveables. Lastly, it was argued that 
when the Oommissioner appointed by the 
Court went to the plaintiff's house he found 
certain moveables belonging to his father 
in the possession of the plaintiff which 
shows that the moveables must have been 
divided. As remarked by the learned 
Subordinate Judge it is agreed on all- 
hands that the relations between the 
plaintiff and his father were quite cordial 
in spite of his having had a separate 
residence and mess and, therefore, the fact of 
the plaintiff's being in possession of some 
articles of use belonging to his father does 
not necessarily show that there had been 
a partition of the moveables. We, there- 
fore, on eonsideration of all the facts and 
circumstances agree with the learned Sub- 
ordinate Judge that the defendants have 
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failed to prove the alleged partition. 

The next question requiring considera- 
tion is as regards the effect of the plaint- 
iff not offering for partition joint pro- 
perties in his possession, It is the common 
case of the parties that the entire pro- 
perty possessed by Lachhman Prasad was 
his self-acquired property, that the title of 
the plaintiff as well of the defendants is 
based on the Will of Lachhman Prasad and 
not upon any right of inheritance and that 
the interest possessed by the parties in the 
properties in suit is that of tenants-in- 
common and not of joint tenants. The 
defendants’ case is thatif a co-parcener in & 
joint family ina suit for partition of the 
family property fails to bring into 
hotchpot all the joint property in his 
own possession his suit must be dismiss- 
ed and that the same principle ought to 
govern suits for partition between tenants- 
in-common also. We have, therefore, to 
consider, firstly, the rule applicable with 
regard to suits for partition of joint 
family properties and, secondly, whether 
the same rules would govern the cases 
of tenants-in-commen, u 

As regards joint Hindu families, there 
ig no text in the Mitakshara directly pro- 
hibiting partition of & portion only of 
the entire family property. But the 
definition ofthe word ‘partition’ in the 
Mitakshara, Chap. I, s. 4, namely that 
“it ig the adjustment of divers rights 
regarding the whole by distributing them 
on particular portions of the aggregate" 
implies that the partition must be ofthe 
entire estate. The nature ofthe interest 
possessed by co-parceners in joint Hindu 
families is also such that in order to 
determine the rights and liabilities of the 
co-parceners it is necessary and desirable 
that the partition should embrace the 
whole family property. Thus while there 
are certain well-recognized exceptions, 
for instance where part of the property 
lies outside the jurisdiction of the Court 
in which the suit for partition is brought 
or where it is held jointly with a 
stranger or is not available for actual 
partition, yet the general rule is that 
the partition should not be partial but 
should comprise all the joint family pro- 
perty. While this is so the tendency of 
the Courts always is not to dismiss 
puits on the technical ground of some 
items having been left out but to allow 
inclusion of such items by amendment of 
the plaint. This view would be borne 
qut by an examination of the cases cited 
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before us. In Jogendra Nath Mukerji v. 
Jugobundhu Mukerji (1) Petheram, O. J., 
with considerable hesitation, decided that 
a suit would not lie for partition of a 
portion of the joint family property but 
in dismissing the suit he added “that 
we reserve to the plaintiff liberty to bring 
afresh suit for the partition of this 
property bringing in the whole of the 
family property.” In another case reported 
in the same volume, Punchanun Mullick 
v. Shib Chunder Mullick (2) it was recognised 
by Trevelyan, J., that the plaintiff should 
be afforded an opportunity to amend his 
plaint before his suit is dismissed. Coming 
to morerecent cases we find that in 
Venkata Narasimha Naidu v. Bhashyakarlu 
Naidu (3) their Lordships of the Privy 
Council observed as follows:— 

"It was argued that his failure to 
disclose at the outset his possession of this 
property converted the suit iüto one for 
partial partition only, and that the suit 
ought, therefore, to have been dismissed, 
But their Lordships cannot assent to this 
argument, The plaint seeks a complete 
partition of the whole of the family property, 
and at an early stage of the case, the 
principal plaintiff expressed his willingness 
to bring these jewels into  hotchpot 
— ... There is, therefore, no question of 
partial partition". In Amir Chand v. 
Lakhmt Chand (4) Sulaiman, J., said:— 

“In our opinion in a suit for partition 
of the whole family property the plaintiff 
is not bound to file with the plaint such 
a complete and exhaustive list of all the 
properties as not to exclude any item, 
howsoever small. If any defendant wishes 
to raise the plea that any part of the 
joint family property has been excluded, 
it is for him to specify such properties 
and show that they belong tothe family 
and have been wrongly excluded....In our 
opinion, in view of the offer made by tha 
plaintiff to include the properties which, 
it had been suggested, also formed part 
of the joint family property, the suit 
should not have been dismissed on the 
technical ground that when it was 
originally brought, these items had not 
been included inthe plaint. The only 
inference that under the circumstances we 
can draw is that the Oourt below shirked 
its duty and tried to get rid of thecase 

(1) 14 0. 122. 

3) 14 O. 835. 

(s 25 M, 367; 4 Bom. L. R. 543; 6 O. W. N. 641; 
29 1. A. 70; 8 Sar. P, O. J. 258 (P.O). 

(4) 58 Ind, Oas. 275; 18 A. LJ 869; 2U. P, L. Ry 
(A) 280. 
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in as short a wey as possible. The result 
of the dismissal would be that the 
plaintiff will have to bring a second 
suit for partition and the parties will be 
put te further embarrassment and trouble 
T In our opinion there was really no 
defect, either in form or procedure, in 
the suit; but even if there had been any, 
we are of opinion that he should have 
been allowed to amend the plaint and 
include these items of property. As soon 
as the application was made by the 
plaintiff, all defects in the case had 
disappeared and we fail to see why the 
learned Subordinate Judge thought fit to 
dismiss the suit on an admittedly technical 
ground, namely, that the plaintiff did 
not include the whole of the joint family 
property.” In Mukunda Lal Chakrabarty 
v. Jogesh Chandra Chakrabarty (5) which 
is a case decided by the Patna High Court, 
the trial Court had dismissed the suit, 
which was for partition of joint family 
property, solely on the ground that the 
plaintiff had omitted five properties from 
the list of joint properties attached to 
the plaint. Their Lordships remarked that 
“in a ease like the present one it was 
the obvious duty of the Court to have 
allowed the amendment of the plaint 
and as amended to allow the action to 
proceed, including all the properties that 
were found to be joint family properties, 
Such power of amendment is vested in 
the Oourt by the provisions of s. 153 of 
the Oode of Oivil Procedure, coupled with 
O. VI, r. 17.” 

In the present case the plaintiffin his 
application dated the 25th July, 1927, 
stated in detail his reasons for not 
considering properties which the defendants 
alleged had been excluded from partition, 


to be joint properties and wound 
up his application in the following 
terms:— 


“The applicant has not intentionally 
concealed any joint property. If perchance 
any property might have remained 
excluded from this svit, and if any sort 
of property be proved to be joint, the 
applicant has no objection to its being 
divided". 

In our opinion this offer by the plaintiff 
was sufficient to cure the defect of omission 
of any properties from the partition and 
the learned Subordinate Judge was wrong 
in holding that the suit was liable to 
be dismissed on the technical ground of 


gol 39 Ind, Gas, 370; 20 C. W. N. 1276; 1 P. LJ, 
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certain items not having been included in 
the plaint. 

Then as regards suits for partition of 
properties held by persons as tenants-in- 
common and not as joint tenants we find 
ourselves unable to hold that the same rule 
should apply to such suits. Reliance has 
been placed by the learned Subordinate 
Judge on a decision of the Calcutta High 
Court in Rajendra Kumar Bose v. Brojen- 
dra Kumar Bose (6). No doubt it was laid 
down in this case that cases of co-tenants 
are governed by the same rule as that of 
joint tenants. But with great respect to 
the learned Judges who decided that case 
we cannot agree with this opinion. Un- 
fortunately, we have been unable to 
examine the English authorities referred to 
by Sir Asutosh Mookerjee, J., in his learn- 
ed judgment because they were not avail- 
able in the Court library. The rale stat- 
edin Freeman on the Co-tenancy and 
Partition, s. 508, as quoted in the 
judgment, namely, that a tract held in com- 
mon cannot be partitioned by fragments 
and asuit for partition should always 
embrace the whole tract held by the co- 
tenancy is perfectly correct. But we cannot 
take this to mean that if there are different 
properties held by the same co-tenants, a 
suit for partition between them must 
embrace all such properties. Suppose A, 
a Ohristian, B,a Muhammadan, and C, a 
Hindu jointly purchase at different times 
ten different villages and each of them 
makes equal contribution tothe price and 
has an equal share in each village. It is 
obvious that each village is held by A,B and 
C in common tenancy. If the rale laid down 
in this caseis correct Acannot geta partition 
of his share in any one or moreof the vil- 
lages until he seeks partition of all the 
ten villages. We do not think that this 
can be thelaw. The learned Judge refers 
to the principle of avoiding multiplicity 
of litigation as the foundation for the 
rule. We would respectfully point out 
that this general principle in its applica- 
tion must be controlled by the rules of 
procedure regarding frame of suits and 
joinderof causes of action. The law only 
requires that every suit shall include the 
whole of the claim which the plaintiff ia 
entitled to make in respeot of the cause of 
action. A plaintiff is not compelled to 
join several causes of action though in 
certain cases he can doso. This principle, 
therefore, would support the view that a 


(6) 77 Ind. Cas, 790; 37 O. L. J. 191; A. I, R. 
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single tract or a single item of property 
cannot be partitioned by fragments but 
cannot justify the opinion that distinct 
items of property must be included in one 
suit merely because they happen to be held 
by the same tenante-in-common. We agree 
with the view taken by the Madras High 
Court in Pakkiri Kanni v. Mohammad 
Manjoor Sahib (T) where it was laid down 
that a suit for partition of common property 
and not joint properties is not liable to be 
dismissed on the ground that the suit did 
not include all the common properties 
available for partition, In the present 


case it being admitted that the parties are 


tenants-in-common and not joint tenants 
the suit could not be dismissed on this 
ground. . 

However, the learned Oounsel for the 
plaintiff has before us maintained the 
offer which was made by the plaintiff in 
the lower Court and has expressed his 
willingness to include in the suit all pro- 
perties in his possession whioh might be 
adjudged as joint properties. We, there- 
fore, proceed to consider the finding of 
‘the learned Subordinate Judge on this 

oint. * 

: It would be clear from what we have 
stated above that for the complete deter- 
mination of the case, it is necessary to 
remand itto the learned Subordinate Judge 
for findings on certain points. The plain- 
tiffs Counsel in the course of his argu- 
ments laid emphasis on the attitude of the 
lower Court and the pronounced bias shown 
by him against the plaintiff. Although we 
think that there is not much to choose bet- 
ween the plaintiff and the defendant No, L 
yet we have no hesitation in saying that 
the plaintiff by his own improper conduct 
drew against himself the wrath of the 
learned Subordinate Judge. At the same 
time we should add that use of strong 
language does not always make a judg- 
ment strong. Very often it gives a handle 
to the Counsel assailing the judgment for 
adverse comments and makes the position 
of the Counsel supporting it rather dif- 
cult. 

Taking all the circumstances into con- 
sideration wesend the case back to the 
Oourt of Babu Mahabir Prasad, Additional 
Subordinate Judge, Lucknow, with direc- 
tions as given in the body of this order 
that he should again appoint a Commis- 
sioner to go to the houses of the plaintiff 


75 Ind, Cas. 334; 46 M. 844; (1023) M. W. N. 
565: 45 M. L, J. 331; 18 L. W. 345; 33 M. D. T. 44; 
A.L R, 1924 Mad. 124. 
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and the defendants and to prepare a com- 
plete list of the moveables and account- 
books which may be found in their posses- 
sion and another Oommissioner for the 
purpose of drawing up & plan ofthe house 
at Amaniganj. The Subordinate Judge 
should also try to get all the account-books 
before him and if any ofthe account books 
ere not forthcoming he should find ont 
which of the parties is responsible for with- 
holding their production, He should also 
examine them himself or appoint a Com- 
missioner for the purpose. He should also 
after receiving the reports of the Oommis- : 
sioners record his findings on the following 
issues :— 

1. What sums, if any, belonging jointly 
to the parties are held by the plaintiff 
in respect of the following items :— 

(a) money realized from Ram Dayal on 
account of four hundis; 

(b) income of the business of Lachhman 
Prasad; 

(c) money 
Prasad ; 

(d) money realized from arju Prasad, 
Ohandika Prasad. 

2. What items of gold and silver articles 
in list A are the stridhan of the ladies ? 

9. What items in list A other than those 
which are stridhan of the ladies and of 
other moveables in lists B,O and D are 
properties belonging to Lachhman Prasad 
and in the possession of the  defend- 
ants ? : 

4. Is there any portion of the house 
stituate at Àmaniganj which was in posses- 
Bion of Musammat Birma and which is not 
included within the portions bequeathed 
to hrs plaintiff and the defendants Nos. 1 
and 2. : 

The parties will be allowed to &dduce 
any further evidence which they wish to 
produce on the above issues. The findings 
should be returned within three months 
from this date and ten days from the 
date of the findings will be allowed to the 
parties for filing objections. 

G, H. ; Case sent back, 
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BOMBAY HIGH COURT. 
ORIGINAL CiViL JURISDICTION ÁPPSAL 
No.17 or 1928, 
September 12, 1928. 
Present:—Mr Justice Fawcett and 
Mr, Justice Kemp. 

Tas RANEEGUNGE COAL 
ASSOCIATION Lrp.—Dzren pants 
—APPELLANTS 


versus 
Tas TATA IRON ans STEEL Oo. Lro, 
— PLAINTIFFS — RESPONDENTE. 

Arbitration Act (IX of 1899), s. 19—Arbitration 
clause—Stay of surt—Duscretion—Inierference in ap- 
peal—Grounds for stay—Diffieult questions of law— 
Question of fraud—Inability to enforce attendance of 
witnesses—F'raud—Mere omission to supply parti- 
E whether fraud— Limitation Act (IX of 1908), 
8. 18. 


The discretion tostaya suit under s. 19 of the 
Arbitration Act must be exercised judicially having 
regard to the principles upon which such discretion 
should beexereised. |p. 418, cols. 1 & 2 | 

The fact that a difficult question of law is likely 
to arise is not a ground for staying a suit under s. 19 
of the said Act. D. 422, col, 2 

The mere fact that arbitrators would be unable to 
enforce discovery and attendance of witnesses is not 
a ground for refusing stay of asuit under the said 
section. [p. 422, col, 1] 

The mere allegation of fraud in a pleading is not 
sufficient, without furnishing particulars, to give the 

laintiff a right to successfully contest an application 
or stay. |p 421, col. 1j 

The mere omission ofa party to supply certain 
particulars to the opposite party as required by the 
terms ofan agreement between them, is only a 
breach of contract and cannot per se amount to fraud 
within the meaning ofs.18 of the Limitation Act. 
Lp. 423, col 2.] 

A party cannot by merely alleging fraud base a 
cause of action on fraud when the real cause of action 
is one ex contractu. [p. 421, col. 2.5 

Per, Kemp, J.—-Oour t3 will, asa rule, refer parties 
to the ‘forum’ which they have deliberately Beleoted 
as the oneto which they wish to refer all their dis- 
putes. [p 420, col. 1.] 

Courts of England have a greater control over 
arbitrators under the English Arbitration Aot, 1889, 
than in India, and the principles of English deci- 
sions under the said Act should be applied with 
great caution to applications for stay under the 
Indian Arbitration Act. [p. 418, col. 2.] 


Mr. Coltman (with him Mr. Daphtary), for 
the Appellants. 

Mr. Mulla (with him Mr. Desai), for the 
Respondents, 

JUDGMENT. 

Kemp, J.—This is an appeal against 
an order made by Mr, Justice Blackwell 
dismissing, on March 5, 1928, a summons 
taken out by the defendants for stay of the 
suit unders, 19 of the Indian Arbitration 
Act, 1899. 

The plaintiffs sue the defendants for 
breach of an egreement, dated January 
16, 1919, for the sala by the defendants 
to the plaintiffs of the output of coal raised 
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by the defendants from certain seams 
Nos. 12, 13 and 15 in the defendants’ 
collieries at Kustore and Alkusa which, we 
were informed during the arguments, are 
situated some ten hours by rail from 
Calcutta. Itis unnecessary to refer to the 
agreement in detail It is sufficient to 
state thatthe plaintiffa contend that under 
the agreement the defendants were bound 
to maintain the output of the particular 
seams up to 15,000 tons and deliver to them 
the output for that amount and over up 
to 25,009 tons, The plaintiffs do not say 
in the plaint that the defendants dispute 
this construction, buton the argument of 
the summons, the defendants’ learned 
Counsel asserted that the only obligation 
onthe defendants was to supply a mini- 
mum quantity of 15,00) tona per month. 
These contentions arise from the wording 
ofcls.3 and 9 of the agreement. Under 
cl. 8of the agreement the sellers were to 
furnish the buyers with weekly particulars 
of the  raisings available for despatch 
underthe agreement. The coal was to be 
loaded into wagons on the colliery 
sidings and despatched at therisk of the 
buyers who wereto pay all the freight 
and Railway charges. Shortly put, the 
plaintiffs contend that recently they came 
to know that from April 1, 1920, when 
the agreement came into operation up to 
1925 26 and 1926 27, the output of the 
coal raised bythe defendants from the 
seamsin question monthly was consider- 
ably larger than the quantity supplied to 
the plaintiffs. They say that the defend- 
ants instead of delivering to them the 
output up to 25,000 tons, sold that quantity 
to other peoplein the market at a higher 
rate. They also state that the defendants 
“fraudulently refrained” from furnishing 
the particulars required by cl, 5 of the 
agreement and led the plaintiffa to believe 
that the total output of the said seams 
was being supplied to the plaintiffs from 
month to month. They allege that by this 
“fraud” the defendants kept them from a 
knowledge of their rights until April, 
1927. They thusseek to take advantage 
of s. 180fthe Indian Limitation Act. The 
prayers of the plaint pray for a full 
and complete discovery of the output 
of coal '"&t all times material to this suit,” 
damages for fraud and breach of contract 
and costs. 

The agreement itself was signed by the 
defendants at their registered office in 
Oaleutta and by the plaintiffs at their 
registered office in Bombay. The contract 
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was to be performed at the collieries 
where delivery was tobe given on the 
wagons at the colliery siding. All the 
evidence in the case will be obtainable 
either there or in Calcutta where the 
Head Offices of the Railway Companies 
concerned are, The only part of the 
cause of action which may be said to have 
accruedin Bombay is that part of the 
performance which requires the defendants 
to send to the plaintifis weekly particulars 
of the raisings. Presumably they were to 
be sent to Bombay. 

Olauce 13 of the agreement is the 
clause relating to arbitration, It is in these 
terms:— 

"In any dispute or difference shall at 
any time arise between the parties touch- 
ing the construction, effect or meaning of 


these presents or any matter or thing arising . 


hereunder then and in every such case 
the matter in difference shall be referred 
to the Tribunal of Arbitration of the 
Bengal Chamber of Commerce to be deter- 
mined in accordance with the rules for 
the time being of that Tribunal. The 
award of such Tribunal may at the in- 
stance of either party be made a Rule of 
the High Oourt of Judicature at Fort 
William in Bengal”. 

Clearly the parties contemplated Caleutta 
asthe “venue” for the decision of any 
dispute. 

The learned Judge dismissed the sum- 
mons on various grounds. Section 19 
of the Indian Arbitration Act is in there 
terms:— 

“Where any party to a submission to 
which this Act applies, or any person 
claiming under him, commences any legal 
proceedings against any other party to 
the submission, or any person claiming 
under him,in respect of any matter agreed 
tobe referred, any party to such legal 
proceedings may, at any time after ap- 
pearance and before fling a written 
statement or taking any other stepsin the 
proceedings, apply to the Court to stay 
the proceedings; and the Court, if satisfied 
that there is no sufficient reason why the 
matter should not be referred in accordance 
with the submission and that the applicant 
was, at the time when the proceedings were 
commenced, and still remains, ready and 
willing todo all things necessary to the 
proper conduct of the arbitration, may 
make an order staying the proceedings." 

Olearly under that section, the Judge 
has a discretion to stay the suit pendin 
the arbitration. Russell on Arbitration, 11th 
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Edition at page 102, referring to this dis- 
cretion states:— 

“This discretion, in accordance withthe 
ordinary rules of law, must be judicially 
exercised, but where it has been so exercised 
it willnot readily be interfered with, 
even though the tribunal which is asked 
to review it may feel that, ifthe decision 
had rested with them, their own conclu- 
sions might have been different.” 

The question is whether the learned 
Judge hes exercised a judicial discretion 
in this case having regard to the 
principles by which he must be guided. 
With all respect to him, I am of 
opinion that he has not, and that he has 
taken into account the principles of deci- 
sions in England which since the English 
Arbitration Act of 1889 make the Courts 
there reluctant to stay the suit where the 
main point in dispute is a pure question of 
law, because such a question must ultimate- 
ly return by way of a case stated to the 
Court of decision. The greater control 
exercised by Courts in England over arbi- 
tration under the English Arbitration Act 
ehould not, I think, be applied as'a main 
reason for refusing a stay under the Indian 
Arbitration Act. Before the English Arbi- 
tration Act, the Courts in England did not 
hesitate to order a stay where there was ‘a 
pure question of law. 

The learned Judge refused to stay the 
suit on the grounds, firstly, that there was 
an important point of law for determination 
which would be more properly tried by the 
Oourt than by the arbitrators. As he puts 
it:— 

“In a case such as this, where there are 
likely to arise difficult questions of law, I 
do not think reasonable to leave the par- 
ties to the tender mercies of the arbitrators 
seeing that they cannot be compelled to 
seek the guidance of the Oourt for deter- 
mining the difficult questions of law likely 
to arise before them.” 

Secondly, he finds that thereisa plea 
of fraud which has been set up in the 
plaint which is & matter that demands that 
the question in dispute should be deter- 
mined by the Court. He says:— 

“An allegation of fraud, however, is in 
my judgment only one of the elements in 
a case likethe present which an Indian 
Court shoutd consider having regard to the 
difference existing. between the Oourts in 
England andin India in respect of the 
control exercisable by those Courts over 
arbitrations. In the present case the alle- 
gation of fraud made in the plaint is, in 
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my opinion, likely to give a rise as I have 
already pointed out to a diffioult question 
of law upon the true construction of s. 18 
of the Indian Limitation Act.” 

_ The allegation of fraud bringing s. 18 
into operation is apparently the conceal- 
ment of the monthly output by deliberately 
refraining to send plaintiffs the weekly 
particulars under cl. 5 of the agree- 
ment. It will be noted that the plaint was 
filed on September 13, 1927, and the claim 
in respect of the raisings prior to Septem- 
ber 13, 1924, would be barred by limitation 
but for the plea of fraudulent concealment, 
The third ground is the alleged difficulty 
the arbitrators would encounter in secur- 
ing the attendance of witnesses to produce 
documents ani in enforcing discovery. 
Reference is made in the judgment in this 
respect to O. XI, r. 14, by which the Court 
can punish any refusal to comply with an 
order for discovery. 

Before proceeding to deal with these 
points I wish to point out again that in this 
particular case the parties deliberately 
chose & "forum" to which they were wil- 
ling to confine any dispute and which 
would be the most convenient "forum" for 
ihetrialofany matter arising out of the 
contract. The intention clearly appears to 
have been that the disputes should be deter- 
mined in Oalcutta where the Railway re- 
ceipts to be obtained from the Railway 
Companies could more easily be applied 
for and obtained and where the tribunal 
would have expert knowledge of this kind 
of business. Indeed there must be many 
cases in which the Bengal Ohamber have 
had to construe contracts in coal. Bengal 
is one of the main centres of the industry. 
Certain terms have been referred to in the 
agreement which an expert tribunal would 
be better able to construe than a Oourt 
which would have to take voluminous 
evidence on their meaning, As it is, 
the defendants find that they are 
brought down to Bombay to meet this suit 
on a cause of action the only real part of 
which apart, perhaps, from the execution 
of the agreement by the plaintiffs in Bom- 
bay that has arisen within its jurisdiction 
ig that part of the performance which re- 
quired defendants to send to plaintiffs the 
particulars in cl. 5 of the agreement. 
And even this is not clear in the agreement, 
for cl. 50f the agreement merely says 
that the particulars are to be furnished to 
the buyers, 2. e, the plaintiffs. Moreover, 
the defendants have their place of business 
in Calcutta, It seems inequitable that the 
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defendants ahould be called upon to meet 
this claim in a suit filed in Bombay. 

Now the effect to be given to an arbitra- 
tion clause in a contract has been clearly 
stated so far back as the case of Willesford 
v. Watson (1), where Lord Selborne stated 
(page 480*) :— 

“ If parties choose to determine for them- 
selves that they will have a domestic forum 
instead of resorting to the ordinary Courts, 
then since that Act of Parliament (1. e , the 
Common Law Procedure Act of 1854) was 
passed, a prima facie duty is cast upon the 
Oourts to act upon such an agreement.” 

Then in Bristol Corporation v. Aird (2) 
a passage has been cited by the learned 
Judgein his judgment where Lord Moul- 
ton states (page 2591):— 

"Tt (the Oourt) must consider all the 
circumstances of the case, but it has to con- 
sider them with a strong bias,in my opin- 
ion, in favour of maintaining the special 
bargain between the parties, though at the 
same time with a vigilance to see that it is 
not driving either of the parties to a tribunal 
where he will not get substantial justice.” 

It cannot reasonably be contended in the 
present case, apart from the contention as 
to the possibility of not securing the attend- 
ance of witnesses and discovery, that the 
Bengal Chamber of Commerce is not a 
tribunal from which the parties would get 
gubstantialjustice. Then in Produce Brokers 
Co. v. Olyampia Oil and Cake Co (3) a case, 
I think, not cited to usin the arguments, 
Lord Sumner states (page 3321) :— 

“Arbitration clauses, substantially the 
same as that before your Lordships, are 
characteristic of all these forms of contract. 
The system has been devised by mercan- 
tile men to suit their needs and they have 
found it highly beneficial; they have been 
naturally anxious to establish trade control 
over the transactions of the trade as com- 
pletely as possible.” . 

It will be observed that the case referred 
to was a case where the question to be 
determined by tne arbitrators was a ques- 
tion of construction. Then, in the case of 
Metropolitan Tunnel and Public Works v. 
London Electric Ry. Co. (4), referred to in 

1) (1873) 8 Oh. A. 473; 42 L. J. Oh. 447; 28 L. T. 
438; 21 W. R. 350. 

(3) (1913) A. O. 241; 82 L. J. K. B. 084 108 L. T. 
434; 77 J. P. 209; 29 T. L. R. 360. 

(3) (1916) 1 A. O. 314; 85 L. J. K.B. 160; 114 L. T. 
94; 21 Com. Oas. 320; 60 B. J. 74; 32 T. L, R. 115. 

(4) (1026) 1 Oh 371; 95 L.J. Ch. 246; 135 L. T. 35; 
70 8. J. 387. 
~¥Page of (1873) 8 Oh a ee 

Page of (1918) A. O.—[Ed.] 

1910) 1A, O.—[Ed.] 
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judgment, Lord Hanworth, M. R, in con- 

e sidering the meaning and proper inter- 
pretation of a certain clause in that cate, 
states (page 385*):— 

“The meaning and proper interpretation 
of such a clause es that in the present csse 
is ihat the Court’ has to be satisfied that 
sufficient reason exists why the matter 
cannot or ought not to be referred to ar- 
bitraticn, end that the burden lies upon 
the party who alleges it to show that such 
sufficient 1eason existe." 

Further on, in the report he goes on to say 
(page 385*):— 

“It is said that the question raised is one 
of law, and that ifthe matter goes to arbi- 
tration, it may bave to come back to the 
Oourt for judicial interpretation of the 
meaning of this and other clauses of the 
contract.” 

This passage is relevant with reference to 
the distinction drawn by the Oourts when 
deciding cases under the Common Law 
Procedure Act of 1854 and those subsequent 
to the English Arbitration Act of 1889. 
The Lord Justice Scrutton states at page 
388* of the same report :— 

“On the one hand, it is eminently desir- 
able, in all business matters, that parties 
who have made a contract shculd keep it. 
Business could not satisfactorily go on if 
persons were to be atliberty to disregard 
contracts they had made.” 

Later on he says (page 359*) :— 

“But undoubtedly a guiding principle 
on one side, and a very natural and proper 
one, is that parties who have made a ccn- 
tract should keep it," 

Then comes the passage cited in the judg- 
ment of Mr. Justice Blackwell:— 

"On ihe other hand, the Courts have 
always firmly adhered to the principle that 
their jurisdiction is not to be ousted by 
agreement between the parties, and that 
in cases where the Courts think it better 
that the dispute'should be decided by the 
Courte, rather than by a private arbitrator, 
they will not be fettered in their decision 
by the fact that the parties have agreed to 
oust the jurisdiction of the King's Court." 

I think it is unnecessary to quote further 
authorities to establish the well-recognized 
principle, firstly, that the “onus” of show- 
ing the dispute should not be referred 
to arbitration lies upon the plaintiffe, and, 
secondly, that the Courts will, as a rule, 
refer the parties to the “forum” which they 
have deliberately selected as the one to 
which they wish to refer all their disputes. 

*Pagos of (1926) A. O.—[Ed. CERERI ae 
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It is clear from these references that the 
arbitrator cannot only determine a point 
oflaw but thathe can equally determine 
8 question of the construction of an agree- 
ment, and, therefore, unless some special 
reason is shown why the point of law in this 
case is beyond the powers of the arbitrator 
it seems tome that the Court should in- 
cline to passing the order asked for in the 
summons. The learned Judge in his 
judgment states as a reason why the stay 
order should not be passed that because 
under the English Arbitration Act of 1889 
the Courls exercise greater control over 
arbitrators by virtue ofss, 7 and 19 of that 
Act and Lord Justice Scrutton states 
that their discretion should not be fetter- 
ed where they think it better that the 
dispute should be decided by the Courts 
notwithstanding an agreement to refer, 
the Courts in India, which have less 
eontrol over arbitrators under the Indian 
Arbitration Act, should be even more 
ready to refusea stay of the suit But, 
as is pointed out in Halsbury’s Laws of 
England, Vol. J, at pages 453 and 
454, the Oourtsin England prior to the 
English Arbitration Act of 1889 did not 
consider that the determination of a point 
of law was a sufficient ground for refusing 
a stay of the suit. Since 1889 the Courts 
in England have been less inclined to 
stay a suit as the arbitrator can be 
compelled to state a case for the opinion 
of the Oourt on any question of law 
arising in the course of the reference. 
There would, therefore, be little point in 
England, since the English Arbitration 
Act of 1889, in referringa pure question 
of law to an arbitrator. This was the 
chief reason apparently why in the case 
of Barnes v. Youngs (5) Mr. Justice Romer 
refused to stay the suit. There was only 
one point and he described it as a simple 
point of law and saw no use in referring 
it to an arbitrator when he might ulti- 
mately be called upon to decide it. It is 
erroneous to apply the English decisions 
subsequent to the English Arbitration 
Act without qualification to cases under 
our Arbitration Act and to deduce that 
applicationsfor stay here should be more 
strictly dealt with. No doubt, as the 
Chief Justice in The Toyo Menka Kaisha 
Limited v. Joomabhai Lalji, Original 
Civil Jurisdiction Appeal No. 82 of 1926, 
decided by Marten O.J. and Blackwell, 
J., on April], 1927 (unreported) said the 
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distinction is one to be borne in mind. 
Non constat, however, that it decides the 
Court's discretion. 

Now, the mere fact that the plaint alleges 
a difficult point of law is by no means proof 
that it is so or that a stay should be refused. 
In The ToyoMenka Kaisha Limited v.Jooma 
bhai Laljee (unreported) the learned Chief 
Justice described the case as a very excep- 
tional one and the contention there was that 
the arbitrators might go wrong on the ques- 
tion as to the admissibility of oral evidence 
under 8.92 of the Indian Evidence Act. 
There does not appearto meto be any 
difficult or complicated question of law 
regarding the agreement which the Bengal 
Ohamber of Commerce, with ita special ex- 
perience, would not be fully competent to 
determine. The parties specially provided 
in the arbitration clause that the Ohamber's 
tribunal should construe the agreement, 

The plaintiff alleges fraudulent conceal- 
ment. I think the alleged fraud cannot be 
properly coupled with the alleged difficult 
question of law so as to havea cumulative 
effect justifying the refusal to stay the suit. 
If neither ground be sufficient in itself it 
would require a very strong case to say 
that the combined effect should suffice. Mr. 
Mulla in his argument has laid more stress 
on the combined effect of the groands relied 
upon by the lower Court than on the 
weight to be given to each separate 
ground, 

Where fraud is alleged, particulars of the 
fraud must be given. The plaint which 
Gounsel, in my opinion, rightly described as 
a “sketchy” one, merely alleges in paras. 7 
and 8 that defendants fraudulently refrain- 
ed from furnishing particulars under cl. 5 
of the agresment and by reason of that 
fraud the plaintiffs were kept without 
knowledge of theirrights. Now the con- 
tract was one for the sale of coal, and the 
particulars of the fraud are not stated but 
in effect there is merely a general allegation 
that by not sending the weekly particulars 
the defendants intended a fraudulent con- 
cealment, The fact that the particulars of 
fraud have not been stated is clear from the 
judgment wherethe learned Judge states: 
“The case, however, is based upon an allega- 
tion of fraud and it is vital to the plaintiffs 
that they should succeed in getting dis- 
covery to enable them to make out a prima 
facie case for the defendants to answer.” 
Olearly, therefore, he was of opinion that 
particulars of fraud had not been farnished 
and plaintiffs could only establish fraud by 
what is really a "fishing" inquiry. Moreover 
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the real cause of action alleged in the 
plaint is one ex contractu, and a_ party 
cannot by merely alleging fraud base a 
cause of action onfraud when the real 
cause of action is one ex contractu. 

Mr. Mulla contends that the fraud con- 
sisted in conversion, that all the coal which 
was to be raised from these seams belonged 
to plaintiffa up to the limits of the contract, ' 
and that the defendants by selling this coal 
to other persons have converted the plaint- 
ifs’ property, But this is not pleaded in 
the plaint. Nor are any damages sought 
for conversion. Nor is there anyting to 
show that there was any appropriation of 
the coal raised to the surface of the 
plaintiffs. 

Driven from that position, Mr. Mulla con- 
tended that this was a case of agency and. 
that the defendant-agents have misap- 
propriated their principal's, goods. The 
answer to this is that it is not plead- 
ed in the plaint and that on the facts of 
the case it is clearly a contract between a 
seller and a buyer and has no reference to 
agency whatever. Here I would point out 
that the mere allegation of fraud in a plead- 
ing is not sufficient, without furnishing 
particulars, to give the plaintifis a right to 
successfully contest an application for 
stay. 

The plaintiffs say they were kept from 
knowledge of their rights by the fraudulent 
omission to furnish particulars under el. 5 
ofthe agreement. An omission of this sort 
does not amounttoa fraudulent conceal- 
ment but merely toa breach of contract. 
The plaintiffs, ifthey had wished, could 
have asked for these particulars and the 
means of knowing the amount of coal 
alleged to have been raised from the seams 
were within their power. Indeed, until the 
date mentioned in para. 45ofthe plaint, 
they made no efforts whatever to obtain 
such particulare from the defendants. There 
is no reason to assume that the defendants 
would have supplied the plaintiffs with false 
particulars. In para, 2 of the affidavit of 
Mr, James Gibson Foster, one of the 
managers of the defendant Oompany, he 
states that plaintiffs wrote to defendants in 
March 1923 requesting them tosend state- 
ments and in accordance with such request 
the defendants sent tothe plaintiffs state- 
ments showing raisings, despatches and 
stocks inthe monthof February 1923 and 
similar statements every month thereafter 
up tothe date of the fling of the suit, Had 
the plaintiffa chosen to ask for statemente, 
which no doubt under the contract there 
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was an obligation on the defendants to 
supply weekly the defendants would have 
in all probability supplied them. Had 
those statements been false then the plaint- 
iffs might have been in a position to say 
that having accepted them they were kept 
in ignorance of their rights. ltisto be 
"noted that the plaintiffs made no request 
for any of these statements prior to that date 
and it would almost seem as if they 
had waived the necessity of demanding 
them. There can, therefore, be no ques- 
tion here of any suppressio veri. There 
was nothing actively done by the defend- 
ants to conceal the true facts from the 
plaintiffs but there was merely a breach of 
the contract to supply weekly particulars 
which breach the defendants do not appear 
to have taken very seriously. 

But there is another reason why fraud 

should not be regarded as a ground for 
refusing a stay in this case andI think too 
little weight has been given to it. The 
defendants who are charged with the fraud 
and who might prefer to clear their charac- 
ter in a Court of Law do not want to do go 
in the suit. They are content that their 
commercial integrity ehould be aubmitted 
to the arbitration of business men. 
The third ground on which the lower 
Court refused the order of stay was that 
the arbitrators would be unable to enforce 
discovery and the attendance of witnesses. 
Here I may say, at once, that if this ground 
were to be considered a sufficient ground to 
refuse a stay, then all arbitrations under 
the Indian Arbitration Act would be 
restricted to cases where there are no 
witnesses and no discovery is sought. I 
see no reason to give that limited con- 
struction to the Indian Arbitration Act and 
there are no words in the Act which 
suggest it. It is obvious that this difficulty 
may arise in the case of every arbitration 
but when it does arise and if it seriously 
prejudices the efforts of the arbitrator in 
arriving at a fair decision, there is nothing 
to prevent either party applying to the 
Court under s. 5 of the Indian Arbitration 
-Aot (IX of 1899), for revocation of the 
submission. But there is no reason to 
apprehend that any such difficulty is 
certain to occur, and in the ordinary course 
the mere possibility would not bea ground 
for refusing the stay. Nor could this Court 
compel the attendance of a witness who 
resides more than two hundred miles from 
the Court house |O. XVI, r. 19 (5)]. 

Moreover, the documents which have 
been referred to in connection with this 
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point, viz, the Railway receipts, are all 
obtainable at Calcutta, and there seems no 
reason why the Railway Companies should 
not allow them to be inspected or copies 
to be taken. Nor can the plaintiffs state 
that there are any witnesees who refuse or 
will refuse to attend. 

Lastly, with regard to the powerlto revoke, 
it is stated in Russell on Arbitration (llth 
Edition) at page 61:—''The prineipleunder- 
lying the exercise of the power to revoke is 
thatthe parties take the arbitrator for better 
for worse, that his decision is final both as 
to law and fact, and that unless a substantial 
miscarriage of justice will take placein the 
event of leave to revoke being refused, leave 
will not be given,” which shows how strong 
is the principle of law that the matter 
should be left in the hands of the 
arbitrator. No doubt the English Act (52 & 
53 Vic. c. 49 8. 8) provides for enforcing the 
attendance of witnesses and the Indian 
Arbitration Act does not, but this makes 
no difference in the present case, for, as 
I have said, ithas not been shown that 
witnesses are not going to attend, Under 
the circumstances, I am of opinion that 
the order forstay should have been grant- 
ed and that in a commercial case like this, 
there ought to be very strong grounds for 
refusing the order. The refusal to stay 
in this case would,I think, amount to an 
injustice to the defendants. I would, 
therefore, allow the appeal and set aside 
the order of the Court below with costa 
throughout. : : 

Fawcett, J.—This Court must I think, 
attach considerable weight to the discretion 
exercised by the learned Judge in the 
Court below, especially as he has very fully 
and carefully stated the reasons for the 
conclusion that he came to. I would 
myself bevery reluctant to interfere, 
unless I was convinced that there were 
adequate grounds for saying that his 
discretion had not been judicially exercised 
or that the weight of argument is very 
much against the discretion being exercis- 
ed in the way it was by thelearned Judge. 
I think, however, that in this case there 
are grounds for holding that the suit 
should have been stayed, and that the 
reasons given by the learned. Judge for 
refusing to stay it are entirely inadequate. 

The first point that he takes is that a 
difficult question of law is likely to arise 
upon the true construction of the agree- 
ment in question. Itis to be noted in the 
first place, that cl. 13 of the agreement 
between the parties expressly covered a 
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dispute touching the construction, effect or 
meaning of any part of the agreement, and, 
therefore, the parties certainly did contem- 
plate that a question of construction of 
the agreement might have to be decided 
by the chosen arbitrator, viz, the Bengal 
Chamber of Commerce. But, apart from 
that, I agree with the contention of the 
appellants that the question about the 
construction of cl. 9 of the agreement does 
not really arise upon the allegations in 
the plaint on which the suit is based. 
Paragraph 5ofthe plaint only says that 
the output of coal raised from these 
particular seams was considerably larger 
than the quantity supplied by the defend- 
ants to the plaintifis and the defendants 
wrongly sold the balance of the said output 
to third parties. That is a pure statement of 
fact, viz.,'that the plaintiffs werenot supplied 
with the full &mount of the raisings, as 
they should have been under the contract, 
and that the difference between what the 
plaintiffs got and what was actually raised 
from the seams was sold to third parties. 
No question of construction of the agree- 
ment ean, it seems to me, possibly arise 
on that statement of the plaintiffs’ case. 
It was answered that the defendants might 
gay that under the agreement, although 
they raised more than 15,000 tons, they 
were not bound to supply anything in excess 
of that quantity tothe plaintiffs, That is 
a contention which it would be hardly open 
to the defendants to raise in view of the 
fact that the detaiis furnished in Ex. B 
to the plaint show that from the very first 
the defendants did, in fact, supply large 
quantities over this amount of 15,000 tons 
in particular months; and in view of the 
precise terms of cl. 9 of the agreement 
which obviously contemplate at least a 
possibility of 25,000 tons monthly being 
supplied, it would, in my opinion, be absurd 
to put any weight upon this supposed plea. 
Paragraph -6 of the plaint could, in fact, 
have been entirely dropped without making 
the slightest difference to the claim for 
damages in respect of the alleged fraud of 
the defendants. The learned Judge must 
have felt this difficulty because he only 
saya that, ifthe case did goto the arbit- 
rators, they "may be" faced at the outset 
with the necessity of determining this 
particular question ofthe construction of 
the document, Even if they were faced 
with that difficulty, it does not seem to 
me that a body like the Bangal Chamber 
of Commerce, whose members must be 
constantly having questions of this kind 
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before them in connection with collieries, 
would find itone of very great difficulty, 
With very respect to the learned Judge, I 
cannot agree with him that this isa difi- 
cult question which really arises and which 
could not be dealt with by the arbitra- 
tors. 

With regard to the question of fraud in 
relation to 8.18 of the Indian Limitation 
Aot, which ia the second ground on which 
the learned Judge's order is based, it seems 
to me thatthe meie omission of the de- 
fendants to supply particulars of raisings 
in accordance with cl. 5 of the agreement 
cannot per se possibly be described as 
fraud. Both parties were aware of this 
particular obligation. The plaintiffs, a 
body of business men, knew that they had 
only to write to the defendants if these 
partieulars were not furnished in order to 
obtain them, or if there was any default 
they had, at any rate, remedies which they 
ceuld adopt. No doubt in certain cases 
silence or inaction may amount to mis- 
representation, and I have considered all 
the cases of that kind which are collected 
in Halsbury's Laws of England, Vol, XX, 
Arts. 1656 to 1658 and in Art. 1784, But 
none of those particular cases, in my opin- 
ion, can possibly apply to the present 
case, There is no question of the plaintiffs 
being misled by the mere failure to supply 
these particulars, It is said that they 
would presume that defendants would 
supply the full raisings. But that in itself 


-cannot justify an effect being given to 


mere silence er inaction, which does nct 
naturally arise from that position. As is 
stated in Halebury's Laws of England, 
Art. 1654 of the same volume :— 

“Except as already stated, mere silence 
or inaction neither constitutes, nor is 
equivalent or contributory to, mierepresen- 
tation, however amenable it may be to the 
consequences which ensue ona breach of 
that positive duty of disclosure which is 
imposed, under another head of jurispru- 
dence, on parties standing to one another 
in cert»in relations, or engaged in transac- 
tions uberrime fidei, or, however censur- 
able it may be in foro conscientic. The 
raticence must amount to concealment or 
suppression, in order tomake it an element 
in misrepresentation." 

Section 18 of the Indian Limitation Act 
requires that à person should have been 
kept from certain knowledge by means of 
fraud. There must be actual fraud in the 
means adopted to keep the person out of 
knowledge, and itis t» my mind entirely 
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& misuse of words to say that, merely be- 
cause defendants did not furnish the parti- 
culars which they ought to have done under 
the contract, there was fraud. The Courts, 
as is well-known, do not define fraud. But 
as stated in Pollock’s Law of Fraud in 
British India (page 17): “Fraud may be 
described, for most usual purposes, as the 
procuring ofadvantage to oneself, or further- 
ing some purpose of one's own, by causing 
a person with whom one deals to act 
upon a false belief." He points out that 
that is not a definition, and that there may 
be fraud without any seeking of persoral 
advantage. But certainly a necessary ele- 
ment in ordinary fraud is deception or 
deceit and getting somebody to believe 
something that is not really correct, The 
exceptional caseof concealment by a party 
standing in a fiduciary relation to the per- 
son from whom knowledge is withheld, 
does not arise here. In my opinion, there- 
fore, the view taken by the learned Judge 
that another question of law may arise as 
to whether there was fraud by the defend- 
ants within the meaning of s. 18 of the 
Limitation Act cannot be sustained 

As regarde the points about disclosure 
and the Indian Oourts not baving the same 
control over the arbitrators as in England, 
I agree with what my learned brother has 
said; and we pass the following order: 
Summons made absolute, Suit stayed. 
Respondents to bear appellants’ costs of 
the appeal and of the Oourt below. Oosts 


to include costs of the petition made before - 


Fawcett, J. (?) 
A, Appeal allowed, 


—— 
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In order to determine whether a case falls within 
the four corners of cl 14 of the Letters Patent of- 
the Bombay High Oourt, the Court has to assume 
that the allegations stated ın the plaint are true and 
the mere fact that the defendant does not admit that 
any cause of action arose within the original juris- 
diction of the High Oourt will not render the said 
clause inapplicable [p. 425, col. 2.] 

Chand Kour v. Partab Singh (1), referred te. 

The clause ‘such causes of action not being for 
land or other immoveable property’ in ol. 14 of the 
Letters Patent is intended merely to qualify the 
words ‘several causes of action,’ asif theclause had 
run “where the plaintiff has several causes of action 
other than causes of action for land or other immove- 
able property against defendant.” [p.426, col 2.] 

A suit for ages of trespass is not a ‘suit for land’ 
where no question of title is involved. [p. 427, col. 1.] 

Clause l4 of the Letters Patent is not limited to 
causes Of action arising within the limits of Bombay 
Presideney proper or within the jurisdiction of some 
Court outside the Presidency but subject to its 
superintendence. [p. 428, col. 2.] 

Dobson v. Krishna Mills Ltd. (5), referred to. 

Under cl. 14 of the Letters Patent of the Bombay 
High Court, the High Oourt may grant leave 
to join a cause of action for imprisonment committed 
by a foreignor in foreign territory with a claim for 
damages for trespass and wrongful conversion com- 
mitted by the same defendant within the ordi 
original jurisdiction of the High Court [p. 427, col, 
2 


The mere fact that thedefendant may succeed at 
the trial in a ple& that the cause of action sought 
io bejoined under cl. 14 is beyond the jurisdiction 
of the Oourt, does not deprive the High Court of its 
power to pass an order under the said clause. [p. 
421, col. 2.] ' 

Where the language of an Act is unambiguous 
effect must be given to it even though it violates the 
rule of international law which limits jurisdiction 
to territorial limits. [p. 430, col. 1.] i 

Mr. Mulla, (with him Mr. Engineer), for the 
Appellant. 

Mr. Billimoria, for the Respondent 


JUDGMENT. 

Fawcett, J.—This appeal arises out of 
a suit brought by alady in Bombay, by 
name Sowkabai, against the Ex-Maharaja 
of the State of Indore. The plaint certainly 
makes serious allegations against the defend- 
ant. It alleges,in brief, that she and her 
daughter were kept mistresses of a cousin 
of the. defendant and were decoyed from 
Bombay to Indore under the ordersof the 
defendant in 1915. The defendant is there 
alleged to have made an indecent propcsal 
to the plaintiff and her daughter that the 
latter should stay with the defendant as 
his mistress. Upon their refusal, it is 
alleged, they were cruelly treated and im- 
prisoned ina fort near Indore, where they 
were kept in confinement until 1926, 1. e., 
for a period of about eleven years. Upon a 
petition to the Viceroy, they were, it is said, 
released and they returned to Bombay on 
April 30 of that year. The plaintiff further 
alleges that after their seizure the defend- 
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ant by his agents took forcible possession 
of the house in which the plaintiff had been 
residing and which she says is her property, 
Tt is said to have been transferred to the 
name of the Indore State in the Municipal 
records, and eventually allthe furniture 
and various valuable articles including a 
motor-car, that belonged to the plaintiff are 
said to have been also seized by the direc- 
tions of the defendant. The house was 
restored to her on her return, but the 
furniture and other articles have not been 
received back.’ On these allegations she 
claims damages, first of all,for the false 
imprisonment that she was subjected to, 
and the personal injury she suffered while 
undersuch imprisonment; secondly damages 
for the trespass on her immoveable property 
during the time that she was away in 
Indore; and, thirdly,the value of the articles 
that were wrongfully converted or misap- 
propriated by or under the directions of the 
defendant. There are thus three principal 
causes of action alleged in the plaint. Of 
these the first, viz., the false imprisonment 
and the personal injury suffered were com- 
mitted primarily in the Indore State, 
according to the allegations made in the 
plaint; but there is a statement in the plaint 
that the decoying ofthe plaintiff and her 
daughter from Bombay was partofa plot 
which ended in their confinement, so that it 
is said that part of the cause of action for 
damages for false imprisonment arose in 
Bombay. The other two causes of action, 
viz, trespass on immoveable property and 
wrongful conversion of movable property 
are clearly causes of action arising within 
the original jurisdiction of this Oourt. The 
plaintiff asked for leave under ol. 12 of the 
Letters Patent in regard to bringing the 
suit in Bombay, so far as it asked for 
damages for false imprisonment, on the 
basis that part of that cause of action arose 
within this Court's jurisdiction. The 
plaintiff further asked that, in the event of 
its being held that that cause of action 
arose wholly outside Bombay, an_ order 
should be made under cl. 14 of the Letters 
Patent for joining together in this suit the 
several causes of action that I have men- 
tioned, At the time of filing the plaint 
leave both under cl. 12 and under cl. 14 was 

anted by Mr. Justice Blackwell ex parte. 

he defendant filed his written statement 
on July 18, 1927. There are three principal 
contentions raised init. The first is that 
the defendant was the ruling chief of the 
Indore State at all material times mention- 
ed in the plaint and, therefore, the suit 
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against him was not maintainable. The 
second is that the wrongful acts complained 
of are alleged to be of the various officers 
and servants of that State acting under the 
orders of the defendant, who was the ruling 
chief of that State, but that as 
he had abdicated he ceased to be the . 
ruling chief or to represent the Indore 
State; consequently it is alleged that 
the plaint does not disclose any cause 
of action against him. And, thirdly, it is 
urged that except the cause of action in 
regard to trespass and wrongful conversion 
no part of any of the other causes of action ` 
arose within the ordinary original civil 
jurisdiction of this Court and, therefore, 
this Court had no jurisdiction to entertain 
the suit in respect of any of these causes of 
action except those for trespass and wrong- 
ful conversion. Subsequently there were 
various proceedings which ended in Decem- 
ber 1927 ina hearing of the question 
whether an order should be made in favour 
ofthe plaintiff as asked for in the plaint 
under el. 14 of the Letters Patent. The 
defendant was, in fact, called upon to show 
cause why such an order should not be 
passed which isthe procedure that is con- 
templated in cl. 14. Mr. Jastice Davar 
held that no sufficient cause for not passing 
the order prayed for had been shown by 
the defendant and on December 12, 1927, 
passed an order that the leave granted 
by Mr. Justice Blackwell both under 
cl, 12 and under cl. 14 should stand. The 
defendant has appealed against this order 
to us. 

Mr, Mulla on his behalf has raised three 
main contentions. The first is that to 
bring a case within the four corners of cl. 14 
there must first of all be at least one cause 
of action which the defendant admits has 
arisen within the original jurisdiction of 
this High Court, but he has adduced no 
authority for this proposition and there is 
nothing in cl. 14 to support it. On the 
contrary the remarks of their Lordships of 
the Privy Councilin Chand Kour v. Pariab 
Singh (l) distinctly go against such a con- 
tention, There among other things it is 
pointed out that the cause of action in a 
plaint has no relation whatever to the 
defence which may be set up by the defend- 
ant, it depends almost entirely upon the 
allegations in the plaint. In any case the 
causes of action for trespass on immoveable 
property and wrongful conversion of move- 
able property as stated in paras. 6 and 


(1) 16 O. 98 at p. 102; 15 L A. 156; 5 Bar. P. O. J 243; 
177 P. R, 1888, 
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7 of the plaint clearly arose in Bombay, 
assuming, 68 the Court must for the purpose 
of determining the point, that theallegations 
there made are true, and it would be im- 
possible for the defendant to deny that these 
causes of action did so arise. I do not, 
therefore, think that there is anything sub- 
stantial in this objection. 

The second point taken was that if any 
of the several causes of action, which are 
under consideration,is a cause of action “for 
land" then cl. 14 cannot avail the plaintiff. 
I may here give the terms of cl. 14:— 

"And we do further ordain that, where 
plaintiff has several causes of action against 
a defendant, such causes of action not 
being for land or other immoveable property 
andthe said High Court shall have original 
jurisdiction in respect of one of such causes 
of action, it shall be lawful for the said 
High Oourt to call on the defendant to 
show cause why the several causes of action 
should not be joined together in one suit, 
and tomake such order for trial of the 
same as to the said High Court shall seem 
fit”. 

There are three possible constructions 
of the words “guch causes of action not 
being for land or other immoveable pro- 
perty" in this clause. First of all, (a) 
they may mean “none of such causes of 
action being for land or other immoveable 
property", or (b) they may mean “such 
causes of action not being all for land or 
other immoveable property”, or (c) they 
may be equivalent tosaying “excluding 
any cause of action which is for land erother 
immoveable property,” There appears to be 
no reported authority upon this point except 
the remark to the Honourable the Qhief 
Justice Sir Amberson Marten in Hatimbhai 
Hassanally v. Framroz  Edulji Dinshaw 
(2) at page 524* about this clause and my 
remark about it at page 573* of the same 
case. The Ohief Justice's remark may be 
said to favour the first construction (a) and 
mine might be said to favour the second 
constraction (b), but each of these remarks 
is obiter without the point being argued 
before us. 

It would have been easy for the drafts- 
man to have substituted the words “in- 
cluding one" for the word "being" in this 
phrase so that it would run, “such causes of 
action not including one for land or other 
immoveable property”, iftheconstruction (a) 
was what was meant or he might have 

2) 104 Ind. Cas. 8; 51 B. 516; 

1 02) Osi Bea ree 518; 29 Bom. L R. 498; A. 

*Pagesofol B.C[Ed] nm 
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said “any such causes of action” instead 
of “such causes of action" go that it would 
run “any such causes of action not being 
for land or other immoveable property”. 
On the other hand, it may be said that he 
would have inserted the word “all” after 
the word “béing” if the eonstruction (b) 
was meant. 1t seems to me that no conclusive 
answer can be obtained as to the real mean- 
ing of these words from such consideration. 
On the other hand, it seems to me that 
ihe natural interpretation of this clause 
would be that they are intended merely, 
to qualify the words “several causes of 
action" that appear just before them as if 
the clause had run “where plaintiff has 
several causes of action other than causes 
of action for land or other immoveable pro- 
perty against defendant" That is to say, 
in considering cl. 14 any cause of 
action which is one for land or other im- 
moveable property must be excluded. If the 
sole cause of action within jurisdiction is 
one for land, or if the sele cause of action 
outside the jurisdiction is one for land, then 
cl. 14 will have no operation. In the pre- 
sent case this construction will not affect 
the plaintiff's right to ask for leave under 
ol. 14, aa besides the one for trespass stated in 
para. 6 of the plaint, she has the cause of 
action for wrongful conversion of furniture, 
&c, stated in paras. 7 and 8, and that cause 
of action is clearly not one for land or other 
immoveable property. The word “several” 
in the expression “several causes of action” 
of course means "'geparate," so that the fact 
of there being only two causes of action 
which come under consideration is im- 
material. 

This construction is,I think, supported 
by the state of the law in England in 1865, 
when ol. 14 was for the first time inserted 
in our Letters Patent. The Judicature Act, 
1873, was not then in force; but 8, 41 of the 
Common Law Procedure Ast, 1852, enacted 
that “causes of action of whatever kind, pro- 
vided they be by and against the same 
parties, and in the same rights, may be 
joined in the same suit,” except in actions 
of replevin and ejectment. This latter 
exception shows the probable origin of the 
qualification under consideration; but it 
does not necessarily imply construction (a) 
rather than (c). 

The connection between the Lettera 
Patent and the Code of Civil Procedure, 
1858,is well-known. Sections 8 to 10 of the 
latter show that there was no restriction on 
other causes of action being joined with a 
“ claim for recovery of land," except that 
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the Court might under s. 9 order separate 
trials to be held. This state of the law dis- 
tinctly favours construction (c). 

Under O II, r. 4, ef the Civil Procedure 
Oode, which under s. 117 and O. XLIX 
applies to this High Court, leave can be 
given for other causes of action to be joined 
even with a buit for the recovery of im- 
moveab’e property. Undcr cl. 440f the 
Letters Patent cl. 14 is subject to this pro- 
vision. The presentis, however, not a suit 
for recovery of immoveable property, ior (as 
I have already mentioned) the plaintiff 
alleges that the property has been returned 
to her, so that no such leave is necessary 
in this case. 

Having regard tothese considerations, I 
think the Oourt should lean towards con- 
struction (c). Even, however, if construc- 
tion (a) is adopted, the case would fall 
under cl, 14, if the prayer for relief as to 
trespass to the house was struck out, or 
dropped, and & separate suit brought in 
respect of that cause of action. But sucha 
proceeding would be opposed to O II, r. 3, 
of the Oivil Procedure Code, which also 
applies to this High Court. So far as both 
. the alleged trespass and the alleged wrong- 
ful conversion are eauses of action arising 
within the jurisdiction of this Oourt, they 
can be joined together by the piaintiff, 
without any leave of the Oourt. Olause 14 
should, under.ordinary rules of construc- 
tion, be construed, as far as possible, con- 
ed with the provisions of rr. 9 and 4 
of O. II. 


In this view, it is unnecessary to consider 
whether the cause of action for trespass is 
& cause of action for land or other immove- 
&ble property within the meaning of cl. 14. 
Bat I may say that, if that question did 
arise, I should be inclined to hold that in 
view of no question of title apparently 
arising, it could not be said to be a “suit 
for land". I, therefore, overrule this conten- 
tion, 


E. The third. objection is that cl. 14 does 
not contemplate a cause of action where 
there isan entire absence of jurisdiction 
of the usual kind, viz., the case of a foreign- 
er not residing or carrying on business 
within the local limits of the Oourt's juris- 
diction and no part of the cause of action 
having arisen within those limits. 

The clause does not say anything like 
this, but it is contended that it must be 
read subject to the ‘ordinary presumption 
that the Legislature did not intend to 
violate any rule of international law or 


TWEOJIRAQ BOLKAR V. SOWRABAI PANDHARINATH. 


427 


comity (cf. Maxwell's Interpretation of 
Statutes, 6th Edition pages, 149 and 262) 
Mr. Mulla, in arguing this, relied strongly 
upon the Privy Council case of Gurdyal 
Singh v. Raja of Faridkote (3). In that 
case it was held by the Privy Oouncil that 
jurisdiction, being properly territorial and 
attaching, with certain restrictions, upon 
every person permanently or temporarily 
resident within the territory, does not 
follow a foreigner, after his withdrawal 
thence, living in another State; and that 
no territorial legislation can give jurisdic- 
tion, which a Court of a Foreign State ought 
to recognise, over an absent foreigner 
owing no allegiance to the State so legislat- 
ing. Mr. Mulla contends that, if this 
Court assumed jurisdiction in the present 
case in regard to the alleged false imprison- 
ment, it would be going against the princi- 
ples laid down in that case. 

I think that this contention really con- 
fuses two things, viz., (a) the right of this 
Court to act under cl. 14 in regard to 
joinder of causes of action in a suit, 
and (b) the pleas of want of juris- 
diction, which a defendant may be 
able to get up in respect of a cause of action 
allowed under cl. 14 to be joined in the 
suit with a cause of action which is within 
jurisdiction. The mere fact that defend- 
ant may succeed in any such plea does not 


deprive the Court of jurisdiction to pass an 


order under cl. 14. 


But besides this 1 think it would also be 
premature to decide this question of juris- 
diction at the present stage. Mr. Mulla's 
argument is all on the basis of the defend- 
ant being an absent foreigner who has not 
submitted to the jurisdiction of this Oourt, 
in regard to this claim for damages for 
false imprisonment; but it cannot, 1 think, 
be said that the defendant will necessarily 
be absent if this cause of action is allowed 
to be joined and tried in the suit. At 
present he is not absent, He has appeared 
before us, although under protest, in order 
to urge objections as to this leave being 
granted under cl. 14 and to the jurisdiction - 
of the Court generally. The charges that 
are brought against the defendant in the 
plaint, aa I have already remarked, are of 
a serious nature, and there has been con- 
siderable publicity about them given in the 
public prese. In these circumstances, I 
should myself have thought that the defend- 
ant, if he has a good defence, would wel- 
come the opportunity that this suit 

(3) 21 L A. 171; 22 O. 222, 4 M. L. J. 267; 112 P.R, 
1894; 6 Sar. P. O, J. 503 (P. O.). 
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affords him of appearing and repudiating 
the charges made against him ;all the more 
because he will have the advantage, so far 
as I can see, that for the plaintiff to succeed 
she must show that there has been a tort 
committed in Indore which is not only 
wrongful under English Law, but also 
wrongful under the law of the State of 
Indore. I may refer in this connection to 
the conditions on which Courts in England 
exercise jurisdiction in personam regarding 
torts committed abroad, which will be 
found in Halsbury's Laws of England, Vol, 
VI, Art. 369 at page 248, and in Dicey's 
Oonflict of Laws, 3rd Edition, r. 188 at page 
694. Then again, L see that thedefendant's 
written statement is signed by the Legal 
Remembrancer of the Holkar State as his 
constituted attorney, and it seems probable 
that the authorities of the Indore State 
would assist the defendant in his defence. 
Therefore, there is ground, in my opinion, 
for thinking that possibly th» defendant 
may adopt, what seems to me, the more 
manly procedure of submitting to a Court 
of superior jurisdiction and having the 
matter tried in this suit. Oonsequently, I 
am not prepared to make the assumption 
upon which Mr. Mulla’s argument is based, 
But, even supposing that the defendant 
does remain absent and does not submit to 
the Oourt's jurisdiction, then there are 
other points which may affect the Court's 


ILE even on the basis of the law 
aid down as to foreigners. It is to be re- 
marked that the decision in Gurdyal Singh 
v. Raja of Faridkote (3) makes an exception 
in regard to special local legislation, which 
will be found in Gurdyal Singh v. Rajah of 
Faridkote (3) at page 238* where it is said that 
“a decree pronounced in absentem by a Foreign 
Court, to the jurisdiction of which the defend- 
ant has not in any way submitted himself, 
is by International Law an absolute 
nullity. He is under no obligation of any 
kind to obey it, and it must be regarded as 
a mere nullity by the Courts of every nation, 
except (when authorised by special local 
legislation) in the country of the forum by 
which it was pronounced." An instance 
of such special local legislation will be 
found in Ashbury v. Ellis (4), where it 
was,held that the New Zealand Legislature 
had the power to subject to the tribunals 
of that country persons who were neither 
by themselves nor by their agents present 
in the colony; and in this connection a 
LS geom A. O? 339, 62 L. J. P. O. 107; 1 R. 388; 69 


*Page of 22 O.—1 Hd.) 
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question may possibly arise whether ol. 14 
does not, in fact, form legislation of this 
kind, having the authority of the Crown 
and Parliament at its back, Clause 14 by 
its terms necessarily contemplates cases 
where the other causes of action are not 
within the original jurisdiction of this 
Court, and there is nothing in the clause to 
limit such causes of action to those arising 
within the extraordinary original oivil 
jurisdiction of this Court that is mention. 
ed incl. 13, that is to say, a cause of action 
which has arisen within the limits of the 
Bombay Presidency proper, or within the 
jurisdiction of some Oourt outside that 
Presidency, but subject to its superintend- 
ence. Certainly, it bas not been given 
that narrow construction in previous cases, 
for instance, in Dobson v, Krishna Mills 
Ltd, (5), the cause of action regarding what 
is there called ‘‘ claim (c)" arose either at 
Beawar in the Ajmere Scheduled District, 
or in Manchester in England. And then & 
further thing to be borne in mind is that 
the Privy Oouncil case of Gurdyal Singh v. 
Raja of Faridkote (3) deals mainly with 
the question of a British Oourt recognising 
a Foreign Oourt's judgment. There isa 
distinction between that question and the 
question whether the judgmentof a Court 
regarding an absent foreigner is valid 
within the territory in which that Oourt 
is situate. That is a distinction which 
has been pointed out by this Court in 
Fambhat v. Shankar Baswant (6), and which 
is referred to in Srinivasa Moorthy v. 
Venkata Varada Ayyangar (7). 

Thirdly, there isa possibility of the con- 
tention being raised and succeeding that 
there has.been a waiver or submission to 
jurisdiction, which prevents such an objec- 
tion to the Oourt's jurisdiction being 
raised by the defendant. It cannot, there- 
fore, I think, be said to be clear that this 
Oourt will have no jurisdiction in respect 
of the cause of action for false imprison- 
ment, so as to justify our holding either 
that thisisa case not falling within the 
terms ofcl. l4or that in the exercise of 
our judicial discretion leave should be 
refused under that clause. No doubt, the 
Court should be cautious about allowing 
such causes of action to be joined with a 
cause of action within jurisdiction. But 
the present is certainly an exceptional cage, 
and I will content myself with saying that 


(5) 8 Ind. Cas. 648; 34 B. 564; 12 Bom. L. R. 988. 
(o 25 B. 588; 3 Bom, L. R 82. 

á 7) 29 M, 239 at pp. 251, 257; 1 M. L. T. 71716 M. L. 
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there are reasons which, in my opinion, 
justify the order of the Oourt below. It 
is to be noted that the cause of action 
regarding false imprisonment is connected 
with the other cause of action, viz, the 
wrongful conversion that arose within 
jurisdiction. It is not a case of an entirely 
independent cause of action which is sought 
to be dragged in and tried with one that 
arises within jurisdiction. Nor doI think 
that the leave that has been given will 
unduly prejudice the defendant if he 
defends theclaim for damages on ita merits, 
especially as he apparently has the assist- 
ance of the Indore Durbar. I cannot hold, 
therefore, thatthe Judge in the Oourt 
below has failed to exercise his judicial 
discretion properly in the present case. 


Some comments have been made on, 


some remarks that the learned Judge 
made ‘in the course of his judgment 
about the plaintiff not having any reason- 
ble prospect of redress, if she is left toa 
suit in the Indore State. I think the 
learned Judgeclearly in those remarks 
was acting, as he properly could, in an 
interlocutory matter of this kind, merely 
on the assumption that the allegations in 
the plaint were true, I need scarcely add 
that supposing that the defendant does 
submit to the jurisdiction of this Oourt, 
then he need not for one moment fear that 
he will not receive an impartial hearing 
by any Judge of this Court, whatever 
may be the general impressions that have 
arisen from the Bawla murder case that 
has been mentioned in the pleadings and 
in the reasons given by the learned Judge 
for his order. I think, therefore, that that 
order was correct and should be confirm- 
ed, subject to the defendant's right to 
raise such pleas as are open tohim about 
this Court having no jurisdiction to enter- 
tain the suit, so far as it relates to the cause 
of action for false imprisonment and per- 
sonal ill-treatment. In this view of the 
case itis unnecessary to go into the con- 
tention that Mr. Billimoria for the plaintiff 
has raised, viz., that there had, in fact, 
been & waiver by the defendant of his 
objection to the Court's jurisdiction, through 
his having taken certain action, which was 
unnecesaary if he merely intended to object 
to the jurisdiction of the Court, I think 
that isa question that can best be left to 
the trial Court, which both in regard to 
that and in regard to any question of 
jurisdiction that arises will have before it 
fuller materials to dispose of the issues 
than this Court has at the present in- 
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terlocutory stage. I would, therefore, dis- 
miss the appeal with costs. 

As a consequential order, we extend the 
time that was fixed for the defendant to 
file a supplemental written statement under 
Mr. Justice Davar's order of December 12, 
1927, to October 10, 1928, but this will be 
without prejudice to theright of the defend- 
ant to makeany application that he thinks 
fit to the proper Court or Judge that the 
question of jurisdiction shouldbe tried as a 
preliminary issue before the filing of any 
further written statement. . 

Kemp, J.—The facts of the case have 
been set out in the judgment of my brother 
Fawcett. 

The plaint shows three causes of action, 
namely, for trespass, conversion, and wrong- 
ful imprisonment. The causes of action 
for the first two rose wholly within the 
jurisdiction. lt is immaterial except for 
the purpoas of considering the question 
of & joinder under O.II,r.4, whether the 
cause of action for trespass was in effect 
a cause of action “for land or other immove- 
able property," The land was in Bombay 
and the trespass took place in Bombay. 
As the plaintiff does not seek to establish 
her title by way ofa suit for trespass the 
suit ia not one for land. In Hatimbhai 
Hassanally v. Framroz Eduljee Dinshaw (2) 
I was prepared to extend the expression 
“suits for land" to cases of trespass where 
asin Vaghoji v. Comaji (8) and Sudamdih 
Coal Co., Ltd, v. Empire Coal Co. Ltd. (9) 
the question of title was sought to be 
established. But anything beyond the 
decision that a suit for sale under a 
mortgage of lands outside the jurisdiction 
was nota suit for land that can be suggest- 
ed from my judgment is merely “obiter 
dicta.” 

Now, O. II, r. 3, of the Civil Procedure 
Code permits the joinder of several causes 
of action against the same defendant and 
the suit here for trespass not being a suit 
for the recovery of immoveable property, 
which in the present case was restored to 
the plaintiff in 1926, r.4 of the same Order 
has no application. Under r. 3, therefore, 
the causes of action for the conversion and 
the trespass may bejoined. Itremains to 
consider whether the plaintiff may join the 
third cause of action for wrongful imprison- 
ment, which it is contended was outside the 
jurisdiction, to either of the two causes of 
action. 

Olause 12 of the Letters Patent deals 


(8) 29 B. 249; 6 Bom L.R. 958, 
(9) 81 Ind. Gas. 581; 42 0, 942, 
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with two classes of suits, (1) for land or 
other immoveable property,(2) all ether suits. 
Clause 14 deals with the joinder ef causes 
of action. It only appliesto the joinder of 
& cause or eauses of &ction outside the 
jurisdietion with one within the jurisdic- 
tion. As to causes of action within the 
jurisdiction they can be joined under O, II, 
Tr. 3 and 4. Olause 14 does not apply to any 
cause of action which is for land or other 
immoveable property. In the view I take of 
its construction the intention is to permit 
causes of action other than any cause of 
action for land or Other immoveable pro- 
perty to be joinedif one of them is within 
the jurisdiction’ In other words, cl. 14 does 
not deal with a cause of action for land or 
other immoveable property. Therefore, the 
cause of action for false imprisonment not 
being one for land or other immoveable pro- 
perty may be joined to the cause of action 
for conversion which in its turn may under 
O. II, r. 3, be joined with the cause of action 
for trespass. Indeed, if the cause of action 
for trespass be not one for land or otherim- 
moveable property it may under cl, 14 be 
joined to the cause of action for false im- 
prisonment. 

The next objection raised by Counsel for 
ihe appellant is that cl. 14 is not intended 
to violate the rule of international law which 
makes all legislation territorial. Where 
the language of an Act is 4nambiguous 
effect must be given to it and it is not the 
province of the Courts to give any other 
construction to it than that which it clearly 
bears. The Legislature may by special 
legislation purport to violate the rule of 
international law limiting legislation to 
territorial limits and in such acase the 
Oourts must give effect toit. It is not 
however, for us to say in this appeal what 
the intention of the Legislature in this 
respect in framing cl. 14 was. Olause 14 
merely speaks of joinder of causes of action 
in general terms and that is all we have to 
determine whether these causes of action 
may be joined in this suit, Any question 
whether the joinder of the causes of action 
for false imprisonment violates any rule 
of international law is a matter for the trial 
Judge. 

It may be that some part of this cause of 
action accrued within the jurisdiction, 
We have not the admitted or proved facts 
before us and cannot decide on assump- 
tions. Nor are there any words in cl. 14 
which say that the causes of action must 
be admitted before cl. 14 can be applied. 
Plaintiff says in her plaint that she was 
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induced to submit herself to the custody of 
the defendant's officer sent to bring her to 
Indore on the false representation that her 
presence was required at Indore. There 
apparently she first realised she was actual- 
ly in confinement, The restraint may be 
ilegal from the start though assisted by 
a pretence that it originally is not so.. A 
man may be induced to enter ‘a jail on the 
pretext thatitis the only available place 
to temporarily houss him and lateron he 
may discover that his incarceration is 
real and not innocuous, as he originally 
thought, Moreover, the restraint may be 
none-the-less an illegal one although not 
strict or at firat apparent to the person 
detained. Or the plaintiff here may have 
obeyed an order she did not dare to refuse, 
The assumption of control over her would 
be the commencement of the imprisonment; 
and detention through the exeréise of 
moral force is sufficient to found an action 
for damages. The evidencs inthe Bawla 
case shows to what extent moral force 
could, at any rate recently, be applied 
against the subjectsof Indore State by 
some of those connected with the late 
administration. 


There may further be—although I do 
not say there is—a question of estoppel 
by submission by the defendant to the 
jurisdiction. Such a question was dis- 
cussed in the Duff Development Co. 
v. Government of Kelantan (10) where, al- 
though no suit can lie against an independ- 
ent sovereign (andin the appeal before 
us the appellant cannotnow aspire to 
that status), the Courts discussed the 
question whether the independent sove- 
reign in that case had,asa matter of fact, 
submitted to the jurisdiction. The Court 
was noteompetent otherwise to try the 
execution proceedings in that case. If 
submission to the jurisdiction cannot 
affectthe matter where the Court is incom- 
petent then cadit questio raised and 
discussed in that case. 

It is impossible wholly to ignore the 
inference to be drawn from the compulsory 
—though ostensibly voluntary—abdica- 
tion of the defendant. No prohibition has 
been placed on his re-entry into Indore 
State and the inflaence which he so recent- 
ly enjoyed may still remain. 

lagree that the appeal should be dis- 
missed. 

A. Appeal dismissed. 

(10) er 40 T. L. R. 566; d A. O. 797; 93 L, J. 
Ch, 313; 131 L. T. 676; 68 8. J, 559. 
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BOMBAY HIGH COURT. 
Civit RgrgERRNOR No. 11 or 1928. 
October 1, 1928. 
Present:—Sir Amberson Marten, KT., 
Ohief Justice and Mr. Justice Murphy. 
RABIA MAHOMED TAHIR— 

APPLIOANT 
versus 
G.I. P. RAILWAY —QrrostrE Parry. 

Workmen's Compensation Act (VIII of 1922), ss. 12, 
2 (2) —'Ordinary trade or business of Company’, mean- 
ing of—Construction of steel towers for over 
electric cable, whether ordinary business of electric 
Company—State Railways, liabtlity of. 

The ordinary trade or business of a Railway 
Administration isthe carriage of passengers and goods 
and the maintenance of the line necessary for this 
purpose, and though the supply of motive power to 
the locomotives is a necessary part of this work, 
the censtruotion of original works which will be 
necessary to convey that power is not part of the 


ordinary trade or business ofa Railway Administra- 
tion. [p. 431, coL 2] 

Therefore, the erection of steel towers for setting 
up an overhead electric cable for the purpose of 
transmitting electrieal power to the Railway as 
opposed to their use when built is not ordinarily a 
part of the trade or business of the G.I. P. Railway 

ompany and the Company is not liable to pay 
compensation to the wor. n of a contractor who had 
contracted with them to do such work in respect of 
an injury occasioned to the workmen in the execution 
of it. [p 432, coL 1; p. 433, col. 1.] 

The word ‘ordinarily’ in s. 12, Workmen's Som ponsa” 
tion Act applies just as much to a Government depart- 
ment as it does to any other principal [p. 433, col. 1.] 

Reference made by the Acting Oom- 
missioner for Workmen's Compensation. | 

Messrs. A. A. Adarkar and K, R. Bhende, 
for the Applicant. 

Mr. Binning (with him Mr, Little & Co), 
for the Opposite Party. 


JUDGMENT. 

Marten, C. J.—In this reference the 
question whether the G.I. P. Keilway are 
liable to the representatives of the deceas- 
ed workman depends on the word ‘ordinari- 
ly’ in s. 12 (1) of the Workmen's Compen- 
sation Act, 1923. The G. I. P. Railway 
‘gave out certain work toa contractor, and 
the question arises whether the execution 
of that work was “ordinarily part of the 
trade or business of the principal,” namely, 
the G.I. P. Railway. 

The work in question was the eréction of 
of steel towerato carry overhead cables in 
connection with the electrification of the 
G.I. P. Railway line beyond Kalyan. 
Hitherto the motive power beyond Kalyan 
has been steam, oroil, and the lineis now 
to be electrified. The precise facts, as 
found by the Commissioner, are:— 

“The G.I. P. Railway, in connection 
with the electrification of their line are 
building a Power Station near Kalyan and 
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are constructing a transmission line to 
carry electric power to various sub- 


stations on the Railway. The work of 
constructing this transmission line has 
been entrusted on a contract to Messrs. 
W. T. Henley’s Telegraph Works and 
the deceased was employed by Messrs. Hen- 
ley’s as a fitter. His work was to assist in 
the erection of the steel towers which will 
carry the overhead cable. These towers are 
not erected on the Railway track but on 
land adjacent thereto, the distance from 
the Railway lines varying from 400 to 700 
feet. While carrying material from the 
store near Kaiyan Station to the site of the 
Ted was knocked down by a train and 
killed." 


It may be noted that these particular 
steel towers are not on the Railway track 
itself, but are 400 to 700 feet therefrom. Fur- 
ther, they are for the purposes of carrying 
the overhead cable from the Kalyan Power 
Station to various sub-stations on the 
Railway, and though it isnot so specifically 
stated it may be taken that this particular 
cable line will be used for supplying sub- 
stations and not for supplying electric cur- 
rent direct to the train as it proceeds 
along the running track. For the latter 
porpose there will be a separate system 
either overhead or by means of a third 
rail. 

Was then the erection of these steel 
towera near the Railway line part of the 
ordinary trade or business of the G.I. P. 
Railway? In my judgment it was not. 


The ordinary business of this Railway is 


the public carriage of passengers and goods 
by means of locomotives and carriages or 
trucks over the Railway line. The supply of 
motive power to these locomotives I agree is 
necessary. ButIthink that the construc- 
tion of the original works which will be 
necessary toconvey that power is not part 
of the ordinary trade or business of the 
G. I, P. Railway. In other words, their 
ordinary business is that of public carriers 
of passengers and goods, and not that of 
electric engineers or of contractors - for 
power stations or towers or cables or the 
general electrification of a Railway line. 


Some assistance on this point is obtained 
from the English authorities, but it must be 
borne in mind that the English Workmen's 
Gompensation Act, 1897, contained a parti- 
cular proviso which -was repealed by the 
Act of 1906, and which is different from 
the words “ordinarily part of the trade or 
business" that we have inthe Indian Act. 
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Under s. 4 of the Act of 1897 dealing with 
contracting this proviso was as follows:— 

“This section shall not apply to any con- 
tract with any person forthe execution by 
or under such contractor of any work which 
is merely ancillary or incidental to, and is 
no part of, or process in, the trade or busi- 
ness carried on by such undertakers res- 
pectively.” 

Consequently, in Pearce v. London and 
South Western Railway (1) it was held that 
alterations, repairs and paintings of a 
suburban Railway Station was work “which 
was merely ancillary orincidental to, and 
was DO part of, or process in the trade or 
business” of the Railway Oompany within 
the meaning of s. 40f the 1897 Act. Ac- 
cordingly, it was held that the Railway 
Oompany were not liable to pay compensa- 
tion to the workman of a contractor, who 


had contracted with them todo such work, 


in respect ofan injury occasioned to the 
workman in the execution ofit.  Oollins, 
L. J. there said (page 102*):— 

“The primary business of a Railway Com- 
pany is to carry passengers and goods, 
The erection of stations does not appear to 
me to bea any part of, or process in, that 
business, Lam not aware of any legal 
obligation upon Railway Companies, apart 
from any special obligations imposed by 
particular Acts, to erect Railway Stations 
at intermediate places. It is & matter in 
their discretion,” 

Lord Justice Vaughan Williams said 
(page 103*):— 

“I will assume for the purposes of this 
case that, as suggested by him, (appellant's 
Counsel) ‘this station is an essential part of 
the Railway, and aleo that there was an 
obligation on the Company to construct the 
station. On that hypothesis it still seems to 
me clearthat the work of constructing it 
is merely ancillary or incidental to andis 
not apart of or process in the business 
which the Company carry on within the 
meaning of s. 4 of the Workmen's Compen- 
sation Aot, 1897.” 

Another case is Wrigley v. 
Wright (2) where the 
thus:— 

“A firm of engineers contracted with the 
owners of a cotton spinning factory to put 
a new driving wheel into the steam-engine 
belonging to the factory. While engaged 


(1) (1900) 2 Q. B. 100; 69 L.J. Q. B. 685; 48 W. R. 
599; 82 L. T. 473; 16 T. L. R: 3 
(2) (1901) 1 K B. 786; E K. B. 538; 85 J. P. 
373; 49 W.R, 472; 84 L T. 416. 


*Pages of (1900) 2 Q. B [Ed 
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in the work of fixing thenew wheel, a work- 
man employed by the engineers met with 
an accident which caused his death:— 

Held, that, the work being merely an- 
cillary or incidental to, andno part of, or 
process in, the business of the owners of the 
cotton spinning factory, the case did not 
come within s. 4 of the Workmen's Oom- 
pensation Act, 1897; and, therefore, that a 
dependant ofthe deceased workman was 
not entitled to compensation under the 
Act against the owners of the cotton spin- 
ning factory.” 


Lord Justice Oollins there said (page 
183*):— 
“The reason of such a provision (namely, 
B. 4) obviously is that, ifa person substitu- 
tes another for himself to do that which is 
his own business, he ought not to escape 
the liability which would have been impos- 
ed upon him, if he had done it himself, 
towards the workmen employed in that 
business. The concluding partof the sec- 
tion is inserted to show clearly that it is 
notintended to apply to a case where a con- 
tractor is employed by a person to do that 
which forms no part of, or process in, that 
person's business.” 


And the judgment ends (page 784*).— 

"Putting a new driving wheel into an 
engine usedin a cotton spinning factory 
cannot, I think, be described as part, ora 
process in, the business of cotton spin- 
ning,’ 

Romer, L. J., in agreeing says (page 
784*):— 

“Putting a new driving wheel into an 
engine cannot be said to be partof,ora 
process in, the business of cotton spinners 
any more than building the factory in 
which they intend to carry on their busi- 
ness can besaid to bea part of, or process 
in, that business,” 

In the present case, we have the process 
of building, namely, the erection of the 
steel towers, and ifthe analogy of this last 
mentioned case is to be followed then the 
erection of these towers as opposed to their 
use when built is not part of the ordinary 
trade or business ofthe Railway any more 
than the putting of a new driving wheel 
into the engine was part of the business of 
the owners of the cotton spinning factory. 
Therefore, so far as the English authorities 
go, although the wording of the Eaglish 
Acts differs from the Indian Act, yet they 
do tend to show that there isa clear dis- 
tinction between theerection of a building or 

*Pages of (1901) I. K, B.—[Ed.] 
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machinery and its use when erected, and 
that such erection may form no part of the 
primary business of the principal concerned. 
This, indeed, was the conclusion which the 
learned Commissioner found on this part 
of the case, namely, that the setting up an 
overhead electric cable for the purpose of 
transmitting electrical power to the Railway 
was not ordinarily part of the trade or 
business of the principal in question, viz., 
the G.I. P. Railway. . 

The Commissioner, however, eventually 
decided in favour of the representatives of 
the workman on a totally different point. It 
was based on this thatthe G.I. P. Railway 
is now a State Railway, and that consequent- 
ly under the definition in 8. 2 (2) “the exer- 
cise and performance of the powers and 
duties of a local authority or of any depart- 
ment of the Government shall, for the 
purposes of this Act, unless a contrary 
intention appears, be deemed to be the 
trade or business of such authority or 
department.” Stopping there, that is 
quite clear and no argument to the cons 
trary has been presented to us. The object 
of this definition, however, was to prevent 
any contention tothe effect that a Govern- 
ment Department dees not carry on a trade 
or business. But I am quite unable to accept 
the deduction which the Oommissioner 
draws from those premises, In my judg- 
ment the word ‘ordinarily’ ins, 12 applies 
just as much to à Government Department 
ag itdoestoany other principal. Conse- 
quently,assuming that the running of the 
G. I, P. Railway and the construction of 
these steeltowers are part of the trade or 
business of the Government Dspartment in 
question, yet it still remains to be consider- 
ed whether the particular work contracted 
outto these contractors is ‘ordinarily’ part of 
the trade or business of the principal. For 
the reasons already given,in my judgment, it 
is not ordinarily part of their trade or 
business. Consequently, in this respect, the 
decision of the Commissioner cannot, I 
think, be upheld. It follows that, in my 
judgment, the appeal must be allowed and 
that the issaes submitted to us should be 
answered as follows:— 

(a) No, as regards the G.I. P. Railway. 

b) Yes, as regards the G. I. P. Railway. 
te Yes, as regards the G.I P. Railway. 

l make this qualification because we are 
not concerned with any other Railway Oom- 
pany except the G. I, P. Railway, and 
accordingly I do not propose to answer 
the questions in the general form in which 
they have been submitted to us, 
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It is not necessary for us nor is it 
part of our duty to inquire why the ap 
plicants sued the G.I. P. Railway instead 
of the contractors, Messrs. W. T. Henley's, 
but we may express the hope that as 
this case is regarded—so we understand— , 
as a test case, the parties concerned 
may see their way to give a reasonable 
compensation to the dependents of this 
unfortunate deceased} workman, although, 
so far as the present case goes, it appeara 
to us that there is no legal liability on 
the G. I, P. Railway, whether or not there 
is on the contractors Messrs. Henley’s who 
are not before us. 

Murphy, J.--This is areference made, 
by the Commissioner under s.27 of the 
Workmen's Compensation Act (VIII of 
1923), Three points have been submitted 
for decision by this Court. They are detailed 
at the end of the learned Commissioner's 
judgment. 

The main point in the reference isas to 
the meaning which we should assign to 
the word “ordinarily” used in s.12(1) of 
the Act. The claimant's son was admittedly 
killed by being run over by & pasning 
train, when in the employ of Messrs. W. T.. 
Henley’s Telegraph Works, who were 
contractors working for the Railway 
Administration, in erecting steel towera 
intended to carry the current required 
for eleetrifying the line between Kalyan 
and Karjat. The point is, whether the. 
carrying out of this work can be said 
to be included in the expression “ordinarily 
part of the trade or business" of the 
Railway Administration. I agree with the 
view just expressed in the judgment 
delivered by the learned Ohief Justice 
that this meaning cannot be assigned to 
the expression in question. The.ordinary 
trade or business of’ the Railway Adminis- 
tration is the earriage of passengers and 
goods, and the maintenance of the line 


‘necessary for this purpose. 


Mr. Binning has insisted that, though: 
possibly when the Railway Administration 
takes over these particular towers their 
maintenance will be part ofits trade or 
business, the distinction really lies in the 
fact that the work has not yet been com- 
pleted,or handed over, but is actually in the 
hands of the contractors. In other words, 
the contractors were carrying out this work 
as part of their ordinary trade or. basiness. 
The position of the Railway Administration 
is that when the work is ultimately com- 
pleted it will take it over, They are in 
really much the same position, as agains} 
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the contractots, as they would be against 
other contractors who might supply them 
‘with Railway sleepers or similar material. 
In other words, the stage at which they can 
use these towers has not yet been reached 
and until it has been the Railway Adminis- 
tration cannot be said to have been con- 
nected with this work as part of their trade 
or business. Thisis the view which has 
been taken in the English cases which have 
been cited in the learned Ohief Justice's 
judgment. Under the old English Act, 
which has since been amended, there was 
,8 saving clause inthe words“ ancillary or 
incidental to the trade or bysiness " and the 


cases which have been cited by the learned. 


Commissioner really bear on the interpre- 
tation of these words. I think that the effect 
of the word "ordinarily" used in s. 12 (1) of 
the Indian Act is very similar. 


On the other two points I also agree with 
the judgment just delivered by the learned 
Ohief Justice. Section 2 (2) was intended 
to include Government Departments which 
are engaged in work with a commercial ob- 
ject but I do not think it imposes on sucha 
Government Department a duty other than 
that imposed on private traders or corpora- 
tions, 80 as to deprive such a department of 
the saving contained in s. 12(1). 


I concur in the answers which have been 
given tothe reference in the judgment of 
His Lordship the learned Chief Justice. 


A. Reference answered, 
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ss. $, 4, 6, 6@—Complaint—Oral complaint—Power o 
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The complaint on oath referred to in g,6 of the 
Bombay Prevention of Gambling Act need not 
necessarily be in writing, and need not necessarily 
be recited in tho warrant or set out in any com- 

laint that may be subsequently filed before the 
Ma istrate. [p. 435, col. 2.] 

The District Superintendent of Police is competent 
in cases contemplated by s. 6 of the said Act to 
administer an oathto the person making the com- 
plaint before him. [ibi] 

The words ‘found gaming’ in s. 5 of the said 
Act do not mean that the accused should actually 
be arrested in the place where the gaming has been 
going on. [p. 436, col. 1.] 

Reg. v. Nana Morojt (1)and Vir Singh v. Queen- 
Empress (8), relied on. 


Where a person was seen coming out from a 
house in which geming was going on: 

Held, that a egitimate inference could 
be drawn that he was in the house when 


gambling was in progress and was present there for 
ihe purpose of gambling. [p. 436, col. 2.] 

Though currency notes and coins aie not in them- 
selves ‘instruments of gaming’, they would fall 
within the definition of the said expression in the 
Gambling Act if they are used as a subject or means 
of gaming. [p. 436, col. 2;p. 437, col. 1.] 

Sucen- Empress v. Gobind (2), treated as no longer 


wW. 
Books registering transactions in American futures 
are instruments of gaming. [p. 437, col. 1.] 


Oriminal application for revision against 
conviction and sentence passed by the 
Bub Divisional Magistrate, First Olass, 
Broach. 


Mr. M. T. Patel (with him Mr. Z, V. 
Patel, for the Applicant. 
Mr. P. B. Shingne, for the Crown. 


JUDGMENT. 

Mirza, J.—The applicant along with 
three others was summarily tried hefore 
the Sub-Divisional Magistrate, First Olaes, 
Broach for offences under ss. 4 and 5 of 
the Bombay Prevention of Gambling. Act, 
1887 (Bombay Act, IV of 1887), was con- 
victed and sentenced to pay a fine of Rs. 125 
or in default to undergo one month's 
rigorous imprisonment. He applies for 
revision of the order of conviction and 


. Bentence, 


Mr. Patel, on behalf of the applicant, 
contends that the warrant under which the 
gaming house was entered and searched the 
persons arrested and the things seized 
was illegal. He also contends that the 
arrest and search of the applicant were 
likewise illegal. The ground for the first 
contention is that the warrant was issued 
by the District Superintendent of Police 
not upon a complaint on oath as required 
by s. 6 of the Act, but only oncredible 
information received. For the second 
contention, Mr. Patel relies upon an addi- 
tional circumstance that the arrest of the 
applicant was made not by the officer 
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named in the warrant but by an officer to 
whom the officer named in the warrant 
had delegated his powers of arrest, He 
relies also on the further circumstance 
that the arrest of the applicant was not 
made in the gaming house but on the 
public road outside the house. Mr. Patel 
further contends that the currency notes 
and cash found on the person of the 
applicant and the books and vouchers 
found in the house are not instruments of 


gaming Within the meaning of that term in 
the Act. 


This having been a summary trial 
the notes of the learned Magistrate are 
necessarily meagre. It appears, however, 
from the complaint filed by the Sub- 
Inspector of Police, Manilal Joitaram, on 
behalf of the Orown, that on obtaining 
information to the effect that Kanayalal 
Nathalal, the original accused No. 1 had 
kept a common gaming house to which he 
and others resorted for gambling, the Sub- 
Inspector of Police obtained a warrant from 
the District Superintendent of Police 
authorising him to enter the house, arrest 
persons found there, and seizs all instru- 
ments of gaming and articles suspected to 
have been used or intended to bs used for 
the purpose of gaming. The Sub-Inspector 
proceeded with the warrant to the house 
of the accused No. 1 accompanied by certain 
Police Officers and the  panch. When 
he was at & distance of ten paces from the 
house of accused No, 1, he saw the appli- 
cant and two others, being the original 
accused Nos. 2, 3, and 4, coming out of the 
house. The Sub-Inspector with his party 
followed the applicant and accüsed Nos.3 
and 4and arrested them at some distance 
from the house. He then asked Police 
Sub-Inspector Baburao, who was with him, 
to take search of their persons and himself 
proceeded with some of the panch to the 
house of accused No.1 which he entered 
and took search of in the presence of the 
panch. He arrested accused No. 1 and 
seized certain articles produced before the 
Oourt as being instruments of gaming 
found in the house, Baburao later on 
re-joined him and handed over to him the 
articles he had found on the persons of the 
applicant and accused Nos. 3 and 4, The 
complaint further stated that the applicant 
and accused Nos. 3 and 4 were found in the 
gaming house gathered there for the pur- 
pose of gambling. 

The complaint issilent on the point of 
there having been a sworn complaint before 
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the District Superintendent of Police on 
ihe strength of which the warrant was 
issued by that officer. The complaint on 
oath referred to in s. 6 does not appear 
necessarily to beacomplaint in writing on 
the filing of which process is to issue asin 
ordinary criminal trials. No condition is 
imposed that it must be in writing. It 
may, therefore, be either oral or in writing. 
When made toa District Superintendent of 
Police, it does not, in my judgment, stand 
on a higher basis than an information given 
to the Police and the prevision that it must 
be made on oath before a District Superin- 
tendent of Police is witha view to deter 
Police informants from making false or 
reckless complaints of this nature and in 
order to make sure that action is being 
taken on the responsibility ofthe inform- 
ant. Itis not necessary in my judgment 
that the complaint} on oath contemplated 
by s. 6 should be recited in the warrant or 
set out in any complaint that may be 
subsequently filed before the Magistrate. 
The fact that the warrant has been issued 
would raise a presumption that omnia rite 
esse acta. Illustration (e) to s. 114 of the 
Indian Evidence Actseems to be to the 
point. If the opponent relied upon the 
illegality of the warrant on the ground 
that no complaint on oath was previously 
made before the District Superintendent 
of Police, he should, in my opinion, have 
questioned the complainant Manilal about 
it when he gave evidence in the case. 
There is no evidence in the case which 
would rebut the general presumption arising 
in favour of the validity of the warrant. 
Mr. Patel, however, contends that there 
could not have been a complaint on oath 
before the District Superintendent of Police 
as that officer is not empowered under the 
Indian Oaths Act (Act X of 1873) to 
administer oaths, Under s, 4 of the Indian 
Oaths Act, the authority to administer 
oaths and affirmations is given to Courts 
and persons having by law, or consent of 
parties, authority to receive evidence. 
Section 6 of the Gambling Act confers the 
power inter alia on the District Superintend- 
ent of Police to receive a complaint on 
oath in cases contemplated by the section. 
Such a powerin my judgment necessarily 
implies that the District Superintendent 
of Police is competent in cases contemplat- 
ed by s. 6 to administer an oath to the 
person making the complaint before him, 
The next point to consider is whether on 
the facts recited in the complaint and 
presumed to have been proved before thg 
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learned Magistrate itcan be said that the 
applicant was found in any common gaming 
house or was present therefor the purpose 
of gaming within the meaning of s. 5 of 
Gambling Act, The term “found gaming” 
has been interpreted in the case of Reg. v. 
Nama Moroji(1), with reference tos, 57 of 
Act XUI of 1856, which was in similar 
terms to s. 5 of the Bombay Gambling Act 
now in force. In construing the term, 
Green, J., remarked (page 8*): “...... The 
seeing of the gaming going on by the 
Inspector, and the arrest of those who were 
engaged init, must, I think, be considered 
to form part of one transaction, and as a 
connected series of facts constituting the 
finding; and it would, in my opinion, be an 
unreasonable construction of the Act to 
hold that persons are not found gaming 
when they are seen doing so by an Inspector 
of Police, and are forthwith arrested by 
Police Officers assisting the Inspector who 
so saw them, though the arrest may not 
have taken place in the very house orroom 
where the gaming was seen to take 
place.” 

In that case the Police Inspector had 
before entering the house looked through a 
window and seen accused in the place in 
question playing with dice,cards and money. 
Only two ofthe accused were arrested in 
the room itself, the others being arrested 
elsewhere and with the exception of one of 
the accused not in that house at all but in 
closely adjoining places, and none of them 
wereactually arrested by the officer whohad 
seen the gaming going on. In the present 
case the facts are somewhat different. 
The Police Sub-Inspector did not see the 
applicant gaming inthe house but only 
saw him coming out of the house. lt 
would be unreasonable, in my judgment, to 
construe the section as requiring that the 

erson “found” in the gaming house should 

e actually arrested in the place where 
the gaming has been going on. The Sub- 
Inspector of Police was acting on & war- 
rant which authorised him to arrest any 
person “found” in this house. Had he 
looked into the house through a window, 
as wasdone by the Police Officer in the 
case before Green, J., and seen the appli- 
cant inside the house, it would not be 
contended, that he had not “found” the 
applicant in the house. In my judgment 
it makes no material difference whether 
the applicant was seen inside the house or 
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was seen coming out of the house, if the 
door through which the applicant was 
seen coming out of the house was a 
means of ingress and egress to this parti- 
cular house and no other. An inference 
could legitimately be drawn from that cir- 
cumstance that the person so seen coming 
out had previously been inside the house. 
Soon after the arrest of the applicant the 
Sub Inspector and the panch entered the 
house and found gambling going on there, 
They also found intruments of gaming. 
The books seized on the occasion showed 
that the applicant and accused No. 1 were 
partners in the gaming house. From these 
circumstances a presumption arises under 
s.7 ofthe Act and a legitimate inference 
could be drawn that the applicant was in 
the house when gambling wasin progress 
and was present there for the purpose of 
gaming. 

With regard to Mr. Patel’s contention 
that the arrest of the applicant was made 
not by the Sub-Inspector Manilal men- 
tioned in the warrant but by Sub-Inspector 
Baburao that contention is not borne out 
by the evidence. From the complaint it 
appears that the arrest was made by 
Manilal and after the arrest Baburao was 
delegated by him to search the persons 
of the applicant and accused Nos. 3 and 
4, This is supported by the panchnama 
which shows that the search was made by 
Baburao in the presence of the panch. 
No mention is made in the panchnama 
that Baburao had arrested the applicant 
and accused Nos. 3 and 4. 

Mr. Patel’s next contention is that the. 
currency notes and cash found on the 
person ofthe applicant are not "instru. 
ments of gaming". He relies upon the 
Full Bench decision in Queen-Empress v. 
Govind (2) where the Court held that a coin 
was not an ‘instrument of gaming" within 
the meaning of s.12 of Bombay Act IV of 
1887 as amended by Bombay Act I of 1890, 
and that the expression “instrument of 
gaming, as used in s. 12 ofthe Act of 1887, 
meansan implement devised or intended 
for that purpose. No doubt the currency 
notes and cash found on the person of the 
applicant cannot in themselves be regarded 
as "instrumenis of gaming", butif they 
were used as a subject or means of gaming 
they would fall within the definition of “in- 
struments of gaming" as now contained in 
the Gambling Act. Bya clause added by 


(2) 16 B. 283 (T. B.). 
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Bombay Aot VI of 1919, s. 2(b) "instru- 
ments of gaming" now include any article 
“used as a subject or means of gaming'. 
This clause did not form part of the defini- 
tion of "instrument of gaming" in Act IV 
of 1887 as amended by Act I of 1890, which 
was the definition the Full Bench was con- 
' gtruing. In the light of the evidence in the 
case it can be legitimately inferred that the 
` currency notes and cash found on the person 
of the applicant were articles used by him 
as a subject or means of gaming. 

Mr. Patel has also contended that the 
books seized under the warrant cannot be 
said to be “instruments of gaming". The 
books to which objection is taken disclose 
that the ‘applicant and accused No. 1 were 
partners in the common gaming house. 
The books,in my judgment, would fall 
under the last clause of the definition of 
“instruments of gaming” contained ins. 3 
of the Bombay Gambling Act, vie, “any 
document used asa register or record or 
evidence of any gaming”. This clause 
was also first added by Bombay Act VI of 
1919, s. 2 (b) and was not part of the defini- 
tion which the Fall Bench had to construe. 
The books in question showed that transac- 
tions in Ámerican futures were registered 
in them. In my opinion there was no 
illegality in seizing the books, Having 
regard to these amendments by the Legis- 
lature the Full Bench ruling is no longer 
applicable, 

On the points urged before us the appli- 
cant has failed to show that there was any 
illegality in the proceedings which would 
vitiate his conviction, The application fails 
and must be rejected. The rule granted on 
July 30, 1928, is discharged. 

Baker, J.—The applicant was convict- 
ed under ss. 4 and 5 of the Bombay Preven- 
tion of Gambling Act, IV of 1887, and was 
sentenced toa fine of Rs, 125. A number of 
poms of law are raised in this care, 

he warrant in this case was issued by 
the District Superintendent of Police 
under s. € of the Act to the Sub-Inspector, 
Broach City. The Sub-Inspector proceeded 
to the house and saw the present accused 
and some others who are not before the 
Oourt coming out of the house. They were 
arrested at some distance from it, Sub- 
sequently betting slips were found in the 
house. It is contended, firet, that the 
District Superintendent of Police has no 
power to issue a warrant, secondly, that such 

-a warrant can only be issued upon 8 com- 
plaint made on oath, a condition which was 
not complied with in the present ease, 
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thirdly, that the power to arrest under s. 6 
can only be exercised by the person to e 
whom the warrant was directed, whereas 
the present accused was arrested by some 
other officer, fourthly, that the accused not 
being found in the house, no presumption 
under s.5 could arise, and the conviction 
is, therefore, illegal. 

Taking these points in order, s. 6 of 


' Bombay Act IV of 1887 specifically autho- 


rises any District Superintendent of 
Police Outside the city of Bombay to 
issue & warranton complaint made before 
him on oath. It is contended that a 
Superintendent of Police is not one of the 
persons empowered to administer oaths 
under theIndian Oaths Act, X of 1873, and 
thatan enactment of the local Legislature 
cannot everride an Act of the Imperial 
Legislature. Under 8. 4 of the Indian Oaths 
Act authority to administer oaths and 
affirmations is granted te all Courts and 
persons having by law or consent of parties 
authority to receive evidence. Ifthe receiv- 
ing of a complaint on oath is regarded 
as receiving evidence, then a District 
Superintendent of Police is a person who 
has by law authority to receive evidence, 
namely under s. 6 of the Bombay Preven- 
tion of Gambling Act. I am, however, of 
opinion that the power to administer 
oaths mentioned in the Indian Oaths Act 
refers only to the taking of evidence as is 
shown by 8. 5 which refers to witnesses, 
interpreters and Jurors. Under s, 14 of 
the Code of Oriminal Procedure the Local 
Government may conferupon any person 
all or any of the powers conferred or 
conferrable by or under this Code on a 
Magistrate of the first, second or third 
class in respect to particular cases or toa 
particular class or particular classes of 
cases or in regard to cases generally in any 
local area outside the presidency towns, 
and under the old Oriminal Procedure Oode 
(Act X of 1872) certain powers under ss. 83 
86, 96, 98 ,99, 101, 143, 144 and 176 were 
conferred on all District Superintendents 
and Assistant Superintendents of Police. 
In view of this power possessed by the 
Local Government, and of the express power 
conferred by 8.6 of the Bombay Preven- 
tion of Gambling Act, I am of opinion 
that the District Superintendent of Police 
has power to receive a complaint on oath 
in cases contemplated by that section, 

Itis next contended that the section 
requires that before the issue of a warrant 
there should bea complaint made on oath 
and that no such complaint was made in 
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the present case. The present case was 
. tried summarily and there is only a sum- 
mary ofthe evidence. It is true that the 
. Warrant contains the words “on credible 
information." Itdoes not appear from the 
record whether or no acomplaint was 
made on oath, but there is no statement 
that it was notso made. Unders. 114 of 
the Indian Evidence Act the presumption 
is that judicial and: official acts are regu- 
larly performed. This is a question of fact. 
The accused were defended by Pleaders 
and if,asa matter of fact, no complaint 
was made on oath, the complainant Sub-Ins- 
pector, who has been examined in the case 
should have been asked this question. No 
such question appears to have been put 
to him,andin the absence of anything to 
show that the warrant was not issued in 
accordance with the provisions of s. 6 of 
the Act, I; am not prepared to assume 
that the provisions of law have been 
disregarded. 

Then it is argued that under s. 6 the 
power which is given to search and arrest 
is given tothe officer acting under the 
warrant and cannot be delegated and that 
the present accused were arrested not by 
the Sub-Inspector, but by some other officer, 
From the complaint and from the panchna- 
ma it will appear that the actual arrest of 
the accused was made by the Sub- Inspector, 
although they weresearched by another Sub- 
Inspector, The actual entry into the house 
was made by the Sub-Inspector to whom 
the warrant was directed. No question 
was put in cross-examination to the Sub- 
Inspector Manilal as to by whom the actual 
arrest was made, but it appears that he 
.was present when they were arrested, and 
Ido not think that there is anything in 
this argument. 

Then it is contended that the accused 
were not found in the house. The Sub- 
Inspector, however, has given evidence that 
he saw all the accused come out of the 
house and stand in the verandah, and it 
has been held in'Reg v. Nana Moroji (1) that 
it is sufficient if they are seen in the house. 
There is a Panjab case, Vir Singh v. 
.Queen- Empress (3) which lays down that 
it is not necessary that the accused should 
be actually found in the house if he is seen 
there: cf. also Velinker's Law of Gaming 
and Wagering, 137. It would be unreason- 
able to hold that when a Police Officer, armed 
with a warrant sees a person come out of a 
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and he escapes or is arrested 
that he was not 


GANPATI HART SHINDE, 


house, 
as he comes out, 
found in the house. ‘Found in the 
house’ does not mean ‘arrested in the 
house. It must mean, ‘seen in the house’ 
or ‘coming out of the house’ which amounts 
to the same thing. In this house were found 
betting books which were before the Oourt, 
in which the accused's name appears, The 
Magistrate held that the entry shows that 
he was a partner in the gambling in Ameri- 
can futures which went on there, which isa 
finding of fact baged on documentary evi- 
dence, and is not open to argument in re- 
vision. The finding of the books, which 
are instruments of gaming, raises the 
presumption under s. 7 that the persons 


found therein were there present 
for the purpose of the gaming, and 
the evidence of the complainant 


shows that his agent gave a marked rupee 
and a marked note and a chit to aceused 
No. 3 in the presence of the panch, and 
accused Nos. 2 and 4 were standing in a 
circle with accused Nos. 1 and 3 at the time 
the money and the chit were given to 
accused No. 3, who passed on the money 
to accused No.1. In the circumstances I 
am of opinion that the conviction was 
correct, and the rale should be discharg- 
ed. 


A. Rule discharged. 


BOMBAY HIGH COURT. 
Sgoonp Orvit APPEAL No. 1 oF 1926. 
November 2, 1928, 
Present:—Mr. Justice Madgavkar. 
NARHAR NARAYAN DESHPANDE— 
PLAINTIFF—APPBLLANT 
Versus 
GANPATI HARI SHINDE AND OTHERS— 
DEFENDANTS—R#SPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Art. L44— 
Permanent lease by vatandar—Acceptance by successor 
—Estoppel—Acquisition of limited interest by adverse 
Possession, 
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A kulkatni vatandar granted a permansnt lease 
in 1886. The lessee paid rent to him till 1895 when 
the vatandar died and was succeeded by the plamtaff, 
his son. The plaintiff who was aware of the lease 
took no steps to avoid it but continued to receive 
rent till 1919, The plaintiff sued in 1923 to eject 
the TP contending that the permanent lease was 

valid ; 


Held, (1) that the plaintiff, having ratified and 
continued the lease, was not entitled to eject the 
defendant ; ; 

(2) that the suit was barred by limitation as the 
defendant had acquired a right of permanent ten- 
ancy as against the plaintiff by adverse possession. 

ai v. Ananirav (2), Vishnu Ramchandra v. 
Tukaram Ganu (3) and Anna Nana v. Gojr& Dnyanu 
(4), referred to. 


gan 

Second appeal from a decision of the 
Judge, Satara, in Appeal 
No. 20 of 1925, confirming a decree 
ofthe Subordinate Judge at Wai, in Civil 
Suit No. 664 of 1923. 

Mr. K. N. Koyajee, for the Appellant. 

Mr. P. V. Kane, for the Respondent, 


JUDGMENT.—The question in this 
appeal is, whether the plaintiff-appellant is 
entitled to eject the defendants-respond- 
ents. Both the lower Courts held against 
the plaintiff, who appeals. 

The lands were part of the kulkarni vatan 
lands of the appellant's family. The appel- 
lant's father, who was a kulkarni vatandar, 
passed in 1886 a miraspaira or permanent 
leage in favour of the father of the defend- 
ant.respondent No.1. The lessor died in 
1895 and was succeeded by the appellant, 
From 1895 to 1919 the appellant who was 
admittedly &ware of the permanent lease 
and its entry in the Record of Rights took 
no steps to set it aside but on the contrary 
took the rent recited in the permanent lease 
from the respondents from year to year 
until he brought the present suit in 1923. 
The trial Court held that the appellant was 
estopped from bringing the present suit 
and that it was barred by limitation, not 
having been brought within twelve years of 
his father’s death and his own succession 
as vatandar in 1895. i 

The appeal turns on two questions, one of 
fact, and the other of law. The question of 
fact is, whether, after the father's death in 
1895, the appellant ratified and continued 
the lease at least for his own lifetime. The 
question of law is, whether tbe present suit 
is barred by limitation. 

On the first point, the appellant's admis- 
sion quoted at pages 6 and 7 in the judg- 
ment of the trial Court is clear. Itis as 
follows: “The permanent tenancy of the 
time of my father was continued even. after 
his death till 1919." Such an inference 
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would have been permissible even from the e 
appellant's own conduct from 1895 to 1919 
in continuing the arrangement during his 
father's time undisturbed even though he 
knew of it and knew of its entry being 
himself kulkarni. This express admission, 
places the matter beyond doubt. The res- 
pondents are, in my opinion, entitled to 
succeed on this admission and finding that’ 
the appellant continued the permanent 
tenancy granted. by the father. It follows 
that at least during the appellant's lifetime 
the respondents cannot be evicted, 

Strictly speaking, therefore, it is not 
necessary to decide the second question. 
In view of the authorities quoted in the 
judgments of the lower Courts and the 
arguments, and without expressing any 
opinion on the rights of vatandars who 
might succeed on the appellant's death, I 
am of opinion thatthe present suit by the 
appellant is barred by limitation, Whatever 
the effect of the decision of their Lordships 
of the Privy Councilin Madhavrao Waman 
v. Raghunath Vankatesh (1) on the authority 
ofthe Full Bench decision of this Court in 
Radhabai v. Anantrav (2) as noticed in 
Vishnu Ramchandra v. Tukaram Ganu 
(3) and Anna Nara v. Gojra Dnyanu (4) it 
has been held that “a landlord allowing the 
tenant to assert the validity of an invalid 
lease for the statutory period of more than 
twelve years may be debarred from sub- 
sequently questioning the right of the 
tenant to hold underits terms": Budesab 
v. Hanmanta (5). Similarly, where in an 
ejectment suit by an inamdar it was shown 
that the defendants for more than twelve 
years before the suit openly asserted their: 
claim to hold as permanent mirasi tenants, 
it was held that the defendants had acquir- 
ed a title to the limited interest claimed b 
them and could not be ejected: Trimbak. 
Ramchandra v. Ghulam Zilani (6), The 
same view is taken in casessuch as Bhagu 
v. Byramji Jijibhoy (7) and is ‘not incon- 
sistent with the viewin Manohar Vaman 
Deshpande v. Moro Raghunath Bivalkar (8). 


(1) T4 Ind. Oas. 362; 47 B. 798; 50 I. A. 955: 95 
Bom. L. R. 1005; (1923) M. W. N. 689; A.I R 1923 
P. O. 205; 33 M. L. T. 389; 28 O. W. N. 857: 90L. W. 
248; 47 M. L. J. 248 (P, OJ. 
"(387 tnd Caa. 779; 27 B G 
. Oas. ; 27 Bom. L. R, 449; A 
Bo 375; 49 B. 526. Ó =e a 
(4) 114 Ind. Oas. 390; 30 Bom: L. R. í 
1928 Bom. 333. abo 
5) 218. 508. 
8 . Oas. 965; 34 B. 329 12 B . R. 
7 dm P. J. 39 PRU SR 


8) (1896) P, J. 518., 
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J have abstained from expressing ary 

opinion as to the rightof the appellant's 
successors-in-title as it is, in my opinion, 
difficult to do so without considering the 
full effect of thejudgment of their Lordships 
of the Privy Councilin Madhavrao Waman 
v. Raghunath Venkatesh (1). Forthe purposes 
ofthe present appeal the plaintiff-appellant 
fails both in fact and in law. 


The appeal is dismissed with costs, 
= Appeal dismissed, 
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KRISHNA OHINNOO anv Sons— 
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VETSUS 
MATUBHAI KASANBHAI'4ND OTHERE— 
RESPONDENTS. 

Presidency Towns Insolveney Act (III of 1909), 
88. 2 (g), 66 (1), 78 (I)—Leasehold. property—Mortgage 
—Disclaimer of lease by Official Assignee—Morigagee's 
right to prove as unsecured creditor—Surrender o 
mortgage, effect of—Absence of notice under s. 78 (1) 
—Omission to state latest date for filing proofe— 
Validity of proceedings— Disputed clarm—Officral 
Assi 'a duty to retam assets—Omission to retain— 
Re-distribution— Secured creditor’, meaning of. 

Hand K took & property on lease for 999 years 
agreeing to construct buildings thereon. Being in 
want of funds they mortgaged their leasehold rights 
to M. H became an insolvent and the Official 
Assignee disclaimed the lease. The mortgagee 
thereupon surrendered the premises to K's fits. 
"When the Offcial Assignee invited claims to E's 
estate M lodged his proof. The Official Assignee 
then declared a dividend rejecting M's proof on the 
ground that the deed of surrender operated to ex- 
tinguish the whole debt against the insolvent : 

eld, (1) that M was not a secured creditor on the 
date of the proof as the Official Assignee had dis- 
claimed the lease and M had not obtained a vesting 
order under s. 66 @ of the Presidency Towns 
Insolvency Act; [p. 442, col. 1.] 

(2) that the Official Assignee acted illegally in not 
retaining sufficient assets in his hands, when dis- 
tributing the dividend, to meet the claimsof M, if 
his proof were ultimately allowed ; [p. 442, col 2.] 

(8) that though M was not emtitled to a special 
notice he was & person whose claim had been notified 
to the creditor under s.73 (1) of the Actas there 
had been correspondence and negotiations between 
M and the Official Assignee with regard to M's 
claim ; [p, 443, col. 1] 

(4) that the fact that M had entered into possession 
of the mortgaged premises had no bearing onhis rights 
asthere was nothing to show that he had waived 
his right to prove his debt; [ibid.] 

(5) that the dividend should, therefore, be re-opened 
and M’sclaim should be taken into account, [tbid] 


KRISHNA OHINNOO Y, MATDBHAI KASANBHAT. 


117 I, O. 1829 


There is nothing in the Presidency Towns In- 
solvency Act or the rules which prevents any 
creditor coming in or proving before the latest 
date fixed in the notice published as required by 
T, 122 of the rules framed under the Act. hnd] 


A notice under y. 122 of the rules framed under the 
Act must necessarily stale the latest date within 
which creditors could prove [tbid.] 


The expression ‘secured creditor’ is used in the 
Presideney Towns Insolvency Act in the same sense 
in which it is used in the English Bankruptcy Act 
and the Provincial Insolvency Act. [p. 446, col. 1.] 


Appeal against an order of Mr. Justice 
Davar, in Suit No. 639 of 1924. 

Mr. Coltman (with him Mr. Engineer), 
for the Appellants. 

Mr. Munshi (with him Mr. Talyarkhan), 
for the Respondents. 


JUDGMENT, 

Kemp, J.—This is an appeal by certain 
opposing creditors against the order of Mr. 
Justice Davar sitting in Insolvency allow- 
ing the claim of respondents Nos. 1 to 2 
(whom I shall call the claimants) in the 
insolvency of one Evans. The material facts 
are as follows :— 

Evans and one Kaderbhoy carried on 
business as joint building contractors and 
as Buch entered into an indenture of lease 
for 999 years, dated July 26, 1920, with J. 
R. Patel and B. 5. Shroff, of certain land 
situated at Tardeo in Bombay at a monthly 
rent of Rs. 694 7-2 and subject to certain 
conditions one of which was that the lessees 
should build upon the land buildings to 
the value of Rs. 50,000 within 14 years 
from July 26, 1920. The lessees proceeded 
to erect two buildings and then being in 
want of funds they assigned by way of 
mortgage to the claimants on December 21, 
1921, the leasehold land and the partially 
erected buildings for Rs. 1,25,000, of which 
Rs, 25,000 were to be paid in cash on the 
execution of the mortgage andthe balance 
from time to time es the buildings pro- 
greased. J.R. Patel stood surety for the 
mortgagors for the moneys advanced under 
the mortgage. On September 22,1922, there 
wasa sum of Rs, 97,000 due to the mort- 
gagees. 

On June 13, 1924, Evans presented a peti- 
tion in insolvency and was adjudicated the 
same day. 

On October 10, 1924, the Official Assignee 
disclaimed the lease having first obtained 
permission, on September 3, 1924, from Mr, 
Justice Kajiji to do so. On March 20, 1926, 
the mortgagees in consideration of Rs, 2,000 
paid to them by J. R. Patel reconveyed the 
mortgaged premises with the partially erect- 
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‘ed buildings thereon to the heirs of Kader- 
bhoy who had in the meantime died. The 
intent and effect of this reconveyance has 
been mueh discussed in the argumenta of 
Counsel before us but, as I read it, it in 
effect discharged the heirs of Kaderbhoy 
and the surety of all liability for the 
moneys due under the mortgage whilst re- 
versing the mortgagees' rights to claim for 
the whole debt in Evan's insolvency. Of 
tourse, no arrangement between the mort- 
gagees on the one hand and the heirs of 
Kaderbhoy and the surety on the other 
could deprive the Official Assignee of any 
ee he might have on behalf of the gene- 
tal body of creditors in the security. 

On February 5, 1927, the Official Assignee 

invited claims to the insalvent’s estate. 
Certain correspondence then ensued between 
him and the claimants. On February 23, 
1927, the claimants lodged their proof under 
the rules in the Second Schedule to the 
Presidency Towns Insolvency Act (III of 
1909) for the whole sum due to them under 
the mortgage. The affidavit in support of 
it by a persen claiming to be in the em- 
ploy of the claimants and their attorney 
mentions the mortgage but does not assess 
its value and no credit is given for the 
Rs. 2,000 which it realised or any part of 
that sum. 
- On February 24, 1927, the Official Assignee 
replied asking whether the claimants in- 
tended to surrender the security and, if 
not, what they had done with it, On March 
7, 1927, the claimants’ attorneys replied 
that the securities which consisted of two 
half-built houses had already been sur- 
rendered to the surety as the properties were 
unremunerative. They sent with the letter 
the deed of surrender for the Official 
Assignee’s inspection. The Official Assignee 
took inspection of the deed on March 
10, 1927. On April 8, 1927, the Official 
Assignee wrote asking for areply to his 
letter of February 24, 1927. It is not 
clear what he meant by this letter as he 
had seen the deed of surrender and had 
disclaimed the lease, but it may have 
been that he had in his mind that the 
claimants must elect what position they 
were going to adopt under rr. 9, 10, and 11 
of the Second Schedule. 

Then on April 29, 1927, the Official 
‘Assignee declared a first and final dividend. 
The only intimation before us of his inten- 
tion to declare a dividend is the notice 
of January 26, 1927, published in the 
press on February 5, 1927. On July 21, 
1927, the claimants wrote to the Official 
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Assignee saying they had replied to his 
letter of February 24, 1927, on March 7, 
1927, and asking if he admitted their 
claim. On July 23, 1927, the Official 
Assignee rejected the proof onthe ground 
that the deed of surrender operated 
to extinguish the whole debt against the 
insolvent. 

Davar,J., decided in favour of the 
claimants on September 20, 1927, and 
admitted the proof and ordered the Official 
Assignee to recover from the creditors 
who had participated in the distribution 
on April 29, 1927, a proportional share of 
their dividend. Subsequently, on other 
claimants coming forward he ordered 
the whole dividend to be opened up. 
These other claimants are respondents in 
Appesl No. 69 of 1927. Davar, J., gave no 
reasons for his decision but intimated he 
would give them should an appeal be 
preferred. Subsequently, on January 19, 
1828, after the memorandum of appeal had 
been filed on October 10, 1927, and more than 
three months after the decision, he gave 
his reasons. This is unfortunate as it has 
been contended before us that some of 
the points taken by Counsel in this appeal 
were not taken by his client in the 
lower Court, Nor had Oounsel any reasons 
for the finding before him x hen he drafted 
the memorandum of appeal. . 

The rules in the First Schedule to the 
Presidency Towns Insolvency Act, which 
I shall hereafter refer to as “the Act," 
relating to the proof of debts are, by 
virtue of s. 48, statutory rules. Section 48 
is imperative in its terms. Similarly the 
High Court under 
gs. 112 and 114 of the Act and the 
forms annexed thereto must be strictly 
followed. Section 112 (p) refers specially 
to the forms to be used in proceedings 
under the Act. Section 114 enacts that 
such rules shall have the same force 
ru effect as if they had been enacted in the 

eb. 

It is contended that when the claimants 
lodged their proof with the Official 
Assignee on February 23, 1927, 
they claimed as unsecured  credit- 
ors although they had a security 
which they incorrectly regarded as 
worthless. In their letter of March 7, 1927, 
they say they have surrendered the security 
which was ‘“unremunerative.” Rule 5 
of the rules in the Schedule requires 
the creditor to state in the affidavit in 
support of his proof whether he is or is 
not a -secured creditor, Rule 3 of the 
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rules made under the Act lays down that 
the forms in the AppendixI to the rules 
“shall” be used with tsuch variations as 
circumstances may require. Rule 1:6 of 
the same rules requires in imperative 
terms that & proof shall be in the form 
No. 45 in the Appendix tothe rules with 
such variations as the circumstances may 
require. The deponent in his proof whilst 
mentioning the mortgage failed, if he were 
a secured creditor, to comply with rr.9, 10 
and llin the Schedule; for he did not assess 
his security nor surrender it nor state 
that it had been realised. These particulars 
should have been stated on oath and it is 
not sufficient to merely show the Official 
Assignee the deed of surrender after the 
proof had been lodged. Rule 16 of the 
rules in the Schedule says that if a 
secured creditor does not comply with 
the rules in the Schedule for secured 
creditor, he shall be excluded from all share 
in any dividend. 

But I am of opinion the form of their 
proof shows they were and claimed as 
unsecured creditors in this case; for, as 
a matter of fact, they were not “secured 
creditors” within the meaning of that 
term under the Insolvency Law. The de- 
finition in s.2, cl. (g) of the Act is not 
exhaustive and as the Act largely adopts 
the wording of the English Bankruptcy 
Acts, we may accept the definition of 
“secured creditor’ in those Acts as in- 
tended equally to apply under our Act, 
That definition requires that the mortgage, 
charge, or lien should be on the debtor's 
property. See also our Provincial In- 


solvency Act V of 1920, s. 2, cl. (e), which - 


is an exact copy of the definition in s. 
167 of the noe Act of 1914, In the 
present case the Official Assignee having 
properly disclaimed the lease and the 
mortgagees not having obtained a vesting 
order under s. 66 (1), there was no interest 
of the insolvent with the mortgagees and, 
therefore, at the date of the proof no 
security on the debtor's property. That 
this is the effect of the disclaimer ie, I 
think, clear from ss. 62(2) and 66 of the 
Act, No vesting order was made in respect 
of the disclaimed property and by the 
proviso to s. 66 (lj the mortgagees failing 
to take advantage of the sub-section were ex- 
cluded from all interest in andsecurity upon 
the property. I have had the advantage of 
perusing my brother Faweett’s judgment 
on the point and with respect agree with 
his conclusions, 

There was property burdened with 
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onerous covenants for the Official Assigneé 
to disclaim. 1n India the equity of redemp- 
tion in & mortgage is immoveable property 
(Para:hram Harlal v. Govind Ganesh (1), 
Vithal Narayan v. Shriram Savant (2)] and 
s. 108 (7) of the Transfer of Property Act 
preserves for the lesser the liabilities 
under the lease ota lessee who transfers by 
way of mortgage or sub leass the whole or 
part of his interest in the property. 

The Official Assignee was bound under 
the proviso in r, 119 of the rules made 
under the Act to admit or reject the proof 
and incase of adisputed proof to retain, 
under s.73 (1) (c) and r. 122 (2) sufficient 
assets in his hands when distributing the 
dividend to meet what would be due if the 
proof were ultimately allowed. He did, 
not adjudicate on the proof until long 


"after the distribution of the dividend on 


April 29,1927. The claimants were entitl- 
ed under r. 119 to an adjudication on their 
proof by the Official Assignee within 
seven days of the latest date mentioned in 
the notice of dividend as the latest date 
for lodging proofs. This was imperative, 
as by r. 122 (2) of the same rules a right 
of appeal is given to a creditor whose proof 
has been rejected and provision is made 
by that rule for retaining sufficient assets 
to meet the dividend on his claim. This is 
8 constitutional right of which the creditor 
cannot be deprived. The Court has since 
allowed the claim but the Official Assignee 
has distributed the assets available for 
dividend, 

Before considering what should now sbe 
done I wish to refer to the form of notice 
of intention to declare a dividend in this 
case. The dividend in this case was the 
first and final dividend. Section 73 (1) 
provides that the Official Assignee before 
declaring a final dividend “shall give 
notice in manner prescribed to the persons 
whose claims to be creditors have been 
notified to him but not proved" to prove 
their claims within the time limited by 
the notice. Rule 122 of the rules made 
under the Act lays down the form and 
contents of this notice. The notice must 
ba in the forms Nos, 81 and 83 in the 
Appendix to the rules (see r. 122 (4)). It 
must be published not more than two 
months before the declaration of the 
dividend and a special notice must be 
given in addition to such creditors in the 
Schedule as have not proved their debts, 


8 31 B. 220. 
2) 29 D. 291; 7 Bom, L, R. 313, 
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It must also state the latest date up to 
which proofs must be lodged which shall 
not be less than fourteen days from the 
date of such notice. 

In the present case the insolvent did 
not file his schedule, The claimants, 
therefore, were not entitled to a special 
notice but they were “persons whose 
claims to be creditors have been notified " 
to the Official Assignee under s, 73 (1) of 
the Act because before the notice of 
February 5, 1927, there had been corres- 
pondence and negotiations regarding the 
sale of the security and the disclaimer of 
the lease by the Official Assignee (see the 
Official Assignee’s letter of July 17, 1924, 
and the affidavit of the claimants dated 
August 18, 1924, para. 6). But even ifthe 
claimants cannot be regarded as persons 
who before the notice to declare dividend 
were entitled to the benefit of a notice 
under s. 73 (1), there is nothing in the Act 
or the rules that I can see which prevents 
any creditor coming in or proving before 
the latest date fixed in the notice and 
published as required by r. 122. The 
notice as a matter of fact did not comply 
with çr. 122. It was published more 
than two months before the declaration of 
dividend and it did not state the latest 
date within which creditors could prove. 
The necessity of giving such a date is 
important because it limits the time for 
proof and dates the rejection of the proof 
within that time as the starting point for 
an appeal against the Official Assignee's 
decision. Asa matter of fact the notice 
merely stated that creditors were to prove 
“ag soon as possible” which is indefinite 
and in conflict with the requirement in 
the rule that the latest date for proof 
must be “not more than fourteen days 
from the date of the notice ". 

We have been informed by the Official 
Assignee that the practice is for the notice 
calling upon the creditors to prove their 
claims “as soon as possible " to be followed 
up by afurther notice requiring them to 
prove within a fortnight from the date of 
the notice; but though we have had 
enquiries made as to such a second notice 
having been issued in this case, the 
Solicitors of the parties have been unable 
to find any trace of it. i 

The fact that the claimants had entered 
into possession of the mortgaged premises 
has, in my opinion, no bearing on the 
claimants’ rights because there is nothing 
“to show that by doing so they waived their 
right to prove for the balance of the mort- 
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gage debt. They did not do soin extine- 
tion of the debt. Indeed it is scarcely credible 
they would considering what they realised 
on the gecurity, notwithstanding their asser- 
tion at first that it would amount to 75 per 
cent. of the mortgage debt. 


We, therefore, hold the dividend should 
be disturbed as the claimants’ claims should 
have been taken into.account, and as the 
Official Assignee failed to comply with 
the rules; but we will pass our final order 
after our judgment in the connected 
Appeal No. 69 of 1927. 


Fawcett, J.—My learned brother has 
in the judgment he has just read, fully 
stated the facts out of which this appeal 
arises, 

The main contention of the appellants is 
that stated in para, 6 of the memoran- 
dum of appeal. It was alleged by Mr. 
Munshi for the respondents that this was 
a ground that had not been urged in the 
lower Court, and that respondents Nos. 1 
and 2are prejudiced by their not having 
had an opportunity of putting in all reley- 
ant evidence upon this point. In the view, 
however, that we take, the question of their 
being allowed to put inany additional evid- 
ence becomes unnecessary. 

The contention of Mr. Coltman for tho 
appellants is briefly as follows :— 

He says that the disclaimer of the 
insolvent's interest in the lease by the 
Offieial Assignee in October, 1924, did not 
operate to extinguish the security, which 
respondents Nos land 2 had by the mort- 
gage of the insolvent's interest in the leased 
property in their favour; 

(Z) that any surrender or release of the 
equity.of redemption in regard to the 
insolvent's interest in the property under 
the deed of March 20, 1926, was invalid and 
did not operate to put the respondents 
Nos. 1 and 2 in the position of unsecured 
creditors of the insolvent; and 

(3) that, as they were really secured 
creditore, the proof that they submitted 
on February 23, 1927, being on the basis 
of their being unsecured creditors, did not 
comply with therr. 9 to 15 in Schedule 
II of the Presidency Towns Insolvency 
Act, 1909, and that accordingly under r, 
16 they should be excluded from all share 
in the dividend declared by the Official 
Assignee. 

Mr, Munshi, on the other hand, con- 
tends that the disclaimer put an end to 
all rights and liabilities of the insolvent, 
that the respondents ceased to be secured 
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creditors, and that the proof submitted 
was a valid one. He also raised other 
contentions which need not be considered 
at present. 

The first question, therefore, is what was 
the effect of the disclaimer by the Official 
Assignee in regard te the position of the 
respondents as mortg&gees. Mr. Goltman 
argued that the deed of March 20, 1926, 
purported to be a release and surrender not 
only of the interest of the deceased Kader- 
bhoy Mulla Noorbhai in the property and a 
full discharge of his liability to pay the mort- 
gage money, but also of the interest and liabil- 
. ity of the insolvent Evans. I do not, however, 

think that the document is really open to 
this interpretation, having regard to the 
definition of the expression "the mort- 
gagors" in its preamble. This definition 
confines that expression to the legal repre- 
‘sentatives of Kaderbhoy. Moreover, the 
. final clause about the right being reserved 
to the mortgagees to rank as creditors to 
. the fulll extent ofthe estate of the insolv- 
ent and to receive dividends which might 
be declared in regard to it, is against such 
a construction. The deed was drawn up 
by Solicitors, respondent No. 1 being himself 
a Solicitor, and he would presumably be 
aware that the last clause would be open 
to objection, if his deed purported to deal 
with any part of his security so far as 
. the interest of the insolvent was concern- 
ed. Therefore, the main ground on which 
“Mr. Coltman put his contention that the 
respondents remained secured creditors is 
not, in my opinion, made out, On the 
other hand, Mr. Munshi’s contention that 
gub-s. (2) of e. 62 of the Presidency Towns 
, Insolvency Act, 1909, in itself made the 
. disclaimer operate ^ 80 as to ex- 
tinguish the insolvent’s equity of 
redemption and the security that the mort- 
gagees had in respect of Evans's interest 
in the mortgaged land, ignores the 
closing words of the sub-section, viz., "but 
(such disclaimer) shall not, except 80 far as is 
necessary for the purpose of releasing the 
insolvent and his property and the Official 
Assignee from liability, affect the rights 
or liabilities of any other person.” Prima 
facie, those words would cover such rights 
of the mortgagees as could be enforced 
without affecting the liability of the insolv- 
ent andthe Official Assignee under the terms 
of the lease in the insolvent’s favour. I was 
at first inclined to think that some security 
remained, so thatin February, 1927, the 
‘respondents were secured creditors of the 
insolvent. But a consideration of the pro- 


MATUBNAI KASANBHAT, f 117 I, 0, 1920 


visions of 8, 66 of the Act, and of the 
Tinglish authorities in regard to correspond- 
ing provisions in 8. 55 (6) of the Bankruptcy 
Aot, 1883, (46 & 47 Vic. c. 52), from which 
s. 66, sub-s. (1) was taken verbatim, has led 
me toa different opinion. Sub-section (2) 
ofs. 66 issimilarly based on. 8.13 of the 
Bankruptcy Act, 1890 (53 &54 Vic. c. 71); 
and both of these are now reproduced in 
sub-s. (6) of s. 54 of the Bankruptcy Act, 
1914 (4 & 5 Geo. V, c, 59), These provisions 
put any under lessee or mortgagee of a lease- 
hold property burdened with onerous 
covenants, eto., in rather an awkward posi- 
tion ; in fact, such under-lessee or mort- 
gages is liable tolose his interest in or 
security upon the property, unless he ac- 
cepts a vesting order making him either 
(a) subject to the same liabilities and ob- 
ligations asthe insolvent was subject to 
under the lease at the date when the in- 
solvency petition was filed, or (b) subject 
to such liabilities and obligations as arise 
on or after the date of the filing of the 
petition. In In re Finley, Ex {parte Cloth- 
workers’ Co. (3) it was pointed out by Lind- 
ley, L.J., that the effect of the proviso 
corresponding to that in sub s. (1) of s. 66 
wus that,ifan application for a vesting 
order is made by the under-lessee or mort- 

agee (hereinafter called the sub-lessee) 
page 486*) : 

“The vesting order can only be made in 
favour of the sub-lessee, subject to the 
covenants and conditions of the original 
lease, and, if the sub-lessee will not take 
the property on those terms, which, of 
course, he need not do, then these consequ- 
ences appear to follow: First, the sub- 
lessee will be excluded from all interest in 
the disclaimed property. Whether the 
latter part of the proviso in cl, 6 (4, e., sub-s. 
(1) of s, 66 of the Indian Act) will apply will 
depend upon whether there is any such per- 
son as is there referred to. There may or may 
not be. Ifno vesting order is made, the 
lease will be determined under sub-s, 2 
(i e. sub-s. (2) of s. 62 of the Indian Act, the 
sub-lease will be determined under sub-s. 
6 (i.e, subs. (1) ofs. 66), and the lessor 
will take the property freed from both lease 
and sub-lease." 

He pointed out that this was a very start- . 
ling result and would very seriously affect 
the old practice of taking securities on 
leasehold property by way of sub-demise, 
the whole object of which was to prevent 

(3) t1089) 21 Q. B. D. 475; 57 L. J. Q. B. 626; 60 L, 
T, 134; 37 W. R. 6; 5 Morrell 248. 

*Page of (1888) 21 Q. B. D.—[Ed. 
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the mortgagee from becoming liable to the 
rent and to the covenants and obligations 
of the originallease. It appears to have 
been in consequence ofthis that s. 13 of the 
Bankruptcy Act, 1890, was enacted. But, 
as pointed out in In re Carter & 
Ellis, Hx parte Savill Bros Lid. (4) 
that provision did not (page 749*): 
“give the Court any power to put the 
mortgagee back in his old position, The 
sole choice is between taking a vesting 
order ‘subject to the same liabilities and 
obligations asthe bankrupt was subject to 
under the lease in respect of the property 
at the date when the Bankruptcy petition 
was filed,’ and taking the order ‘subject 
enly to the same liabilities and obligations 
as if the lease had been assigned to him at 
that date." 

In In reSmith, Ex parte Hepburn (5) 
there had been a disclaimer of a lease 
granted to the bankrupt by the trustee in 
the bankruptey with the permission of the 
Court. One day prior to the Court's order 
the mortgagees executed a deed by which 
they absolutely assigned the mortgage 
debt and all interest therein to aclerk of 
the mortgagees, who, admittedly, was a 
man ofsmali means. It was held that this 
was asham assignment and that the origi- 
nal lessor was entitled to an order that 
unless the mortgagees would, within a 
certain time, accept an order vesting in 
them the mortgaged property, subject to 
the same liabilities and obligations as the 
bankrupt was subject to in respect thereof 
under the original lease at the date when 
the bankruptcy petition was filed, the 
mortgagees would be excluded from all 
interest in, and security upon, the mortgag- 
ed property. This decision gave effect 
to the provisions of the law corresponding 
to subs. (1)ofs.66 The question is whe- 
ther the fact that the lessor has not, in the 
present case, obtained an order excluding 
the mortgagees from all interest in and 
security upon the inselvent’s property 
makes any difference, 

The record shows that the mortgagees ap- 
pliedto the Commissioner in Insolvency fer 
an order inter alia that the equity of redem- 
tion of theinselvent in the property com- 
prised inthe lease was extinguished and 
that the right, title and interest of the in- 
solvent in the said lease and the property 


(b d 1 K, B. 735; 74 L. J. K. B. 442; 53 W. R. 
433; 92 L. T. 523; 21 T. L. R. 334; 12 Manson 118, 
(5) (1890) 25 Q. B. D. 536; 59 L. J. Q. B. 554; 38 W. 
R. 744; 7 Morrell 246. 
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built in pursuance thereto vested in the 
applicants. (See the afidavit of August 
18, 1924, by respondent No. 1). The 
minutes of the Court's order of September 
3, 1924, shews that the mortgagees were 
represented before it, but the Oourt passed 
no vesting order ofthe kind applied for. 
It merely sanctioned the disclaimer of the 
Official Assignee. The reasons for this are 
not on record, but I think it is a safe pre- 
sumption that that was mainly dueto the 
terms of sub-s, (1) of 5.66 and the unwil- 
lingness of the mortgagees to accepta 
vesting order upon the terms laid down in 
that sub-section or in subs. (2) of that 
section, Sub-section (1) says that any 
under-lessee or mortgagee declining to ac- 
cept the vesting order upon such terms 
shall be excluded from all interest in and 
security upon the property. That is a 
positive provision, which does not depend 
upon any actual order ofthe Oourt. It 
seems to me, therefore, that the effect of the 
proceedings before the Commissioner in 
Insolvency in 1924, is that the security of 
the mortgagees in the leasehold property 
in question, so far as regards the interest 
of the insolventin the property, was extin- 
guished. f 

I may add that this agrees with the view 
taken by Lindley, L. J., in In re Finley, 
Ha parte Clothworker’s Co, (3) in the pas- 
sage I have already cited. He there says 
(page 486*) :— 

“Tf no vesting order is made, the lease 
will be determined the sub-leasa 
will be determined the 
lessor will take the property freed from both 
lease and sub-lease." 

This was followed by this Court in In re 
Abubakar Haji Abdulla (6 )though in that 
case there were no complications of an 
under-lease or mortgage. 


Accordingly, I think that the respondents 
were in law entitled to say that in February, 
1927, they were unsecured creditors of the 
insolvent. I was at one time inclined to 
think that in so far as they had further 
security by virtue of the lsssor J. R. Patel 
having been asurety under the mortgage 
of December 21, 1921, they still were 
secured creditors. This was because the 
definition of the expression "secured credi- 
tor" ins. 2(g)of the Act of 1909 is not 
the same as the definition of that expres- 
sion ing. 168 (1) of the Bankruptey Act 
of 1883. Under the latter definition “a 


© 83 Ind. Cas, 809; 48 B, 580; 26 Bom. L. R. 628, 
A. I. R.1924 Bom. 513. 


*Page of (1988) 21 Q, B. D.—[Ed.] ; 


MATUBHAI KABANDBHAT. 


eecsotseveosssseococcs 








448 KRISHNA CHINNES V, MATUBHAT KASANBHAIT. 


secured creditor’ means a person who 
holds a mortgage, charge or lien on the 
debtor's property or any part thereof, as a 
security for a debt due to him from the 
debtor", whereas the Indian definition only 
says the expression "includes a landlord 
who under any enactment for the time 
being in force has a charge on land for 
the rent of that land”. But I think that 
there is no reason to suppose that the Legis- 
lature intended the expression to have a 
different meaning from that which it has 
in England, having regard to the closeness 
with which the Indian Act follows the pro- 
visions of the English Bankruptcy Act of 
1883. That view is further strengthened 
by the fact that in the Provincial Insol- 
vency Act of 1920, the definition 
of “secured creditor” follows the English 
definition instead of the one in the Pre- 
sidency Towns Insolvency Act of 1909, 
which was also contained in the Provincial 
Insolvency Act of 1907. 


It follows that upon the disclaimer there 
was no property of the bankrupt and a third 
party jointly, which was security for tho 
debt due from the insolvent to the mort- 
gagees, so that the test about the property, 
if given, augmenting the bankrupt's estate 
would notcome intooperation:ef. Halsbury's 
Laws of England, Vol. II, page 221, Art. 368. 

It ig unnecessary to consider whether 
the disclaimer by the Official Assignee was 
unnecessary in view of what was held in 
Inre Gee, Ex parte Official Receiver (7). As 
pointed out by Mr. Munshi, this case does 
not apply in India for reasons which are 
get out in Vithal Narayan v, ShriramSavant 
(2. The affidavit actually filed as proof in 
the insolvenoy recited that the respondents 

"had not had or received any manner of 
satisfaction or security whatsoever in res- 
pect of the debt due under the deed of mort- 
gage. That statement is open to criticism. 
1t would, I think, have been betterif it 
had said, as the form contemplates, “save 
and except the following, viz., the secarity 
provided by the mortgage-deed dated 
December 21, 1921, which has been extin- 
guished by virtue of the disclaimer of the 
Official Assignee of the insolvent's interest 
in the lease to the insolvent and Kader- 
bhoy Mulla Noorbhai and its consequences.” 
This does not, however, substantially affect 
the validity ofthe proof. Itis at the most 
an irregularity falling under r. 197 of the 
Bombay Insolvency Rules, 1910, 


7) (1889) 24 Q. B. D. 65. 59. L, J, Q. B. 16, 61 L, T, 
gh, 8 WR, 143; 6 Morrell 267, 
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I, therefore, think that rr. 9 to 15 do not 
apply in this case and that r. 16 according- 
ly does not come into operation. 

In regardto 58.72 of the Act the res- 
pondents had lodged their proof in accord- 
ance with the rr. 1 to 4 inthe Second 
Schedule of the Act and they are not, 
therefore, creditors who had not proved 
their debt before the declaration of a 
dividend, so as to fall under the bar against 
disturbance of a distribution of dividends 
contained ins. 72. The fact that the Official 
Assignee had not accepted the proof inaccord- 
ance with the provisions of r. 119 under the 
Presidency Towns Insolvency Act cannot 
be allowed to prejudice the rights of the 
respondents. Itis true, that they should 
have used more expedition in bringing to 
the notice of the Official Assignee that they 
had already replied to his letter of February 
24,1927, but they had sent the desd of March 
20, 1926, to his office for inspection and 
the Official Assignee had access to the 
documents under which the disclaimer 
had been made by him. I think, therefore, 
there is adequate ground for disturbing the 
distribution as one not validly made, and 
agree with my learned brother on this point 
as well as to the irregularities in the action 
taken by the Official Assigneein this case 
that he has stated in his judgment. 

Our orders in the appeal can best be 
passed, after our judgment in the connected 
Appeal No. 69 of 1927 has been delivered. 

As regards the question of costs we have 
heard Counsel in this case. Respondents 
Nos. land 2 have succeeded and would 
ordinarily be entitled to their costs either 
from the appellants or from the insolvent's 
estate, We certainly do not think that 
thisisa case where the insolvent’s estate 
should bemade further liable in respect 
of costs. There is also the consideration 
that respondents Nos. 1 and 2 are in some 
way to blame for the Official Assignee not 
recognising them as creditors who had 
proved their claim; firat of all because they 
did not show due expedition in 
answering his reminder about the letter 
he had sent them, secondly, because of 
their negligence in not fully stating the 
circumstances under which they contended 
that they were not secured creditors; and 
even in the appeal before .us, these res- 
pondents have really succeeded mainly upon 
a view taken by us in regard to s, 66 which 
was not,so far as I remember, even refer- 
red to by either of the learned Oounsel, 
while the appeal was being argued. We, 
therefore, think that the proper order to 
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pe would be that the appellants muat 
ear their own costs of the appeal and 
half the respondents’ coasts, Respondents 
Nos. 1 and 2 must bear their remaining 


costs. "We do not think that this is a case 
where we can properly certify for two 
Counsel. 

A. Appeal dismissed, 


BOMBAY HIGH COURT. 
ORIMINAL APPLICATION FOR RRBVISION 
No. 399 or 1928, 
February 19, 1929. 
Present.—Mr. Justice Mirza and 
Mr. Justice Patkar. 
GOKULDAS HARIDAS—AcogsED 
—APPLICANT 
veraus 

EMPEROR—Opposttr Parry, 

Factories Act (XII of 1911), ss. 7, 28 (a), 41 (a)— 
Girl aged 1h years, whether ‘child’ —Certificate of 
fitness for employment, necessity of. 

A girl aged 14 years comes under the definition 
of ‘child’ in the Factories Act, and cannot, therefore, 
be employed in a factory, unless she is in posses- 
ron ofa certificate asrequired by s.23 of the said 

c 


Oriminal application against conviction 
and sentence passed by the Oity Magistrate 
at Ahmedabad. 

Mr. G. S. Rao, for the Accused, 

Mr. P.B. Shingne, the Government 
Pleader, for the Orown. 


JUDGMENT.—It is found that the 
girls employed in the factory were aged 
ourteen years. They would, therefore, 
come under the definition of “child” in 
the Indian Factories Act. Section 23, cl. 
(a), requires that :— 

"No child shall be employed in any 
factory unless he is in possession of a 
certificate granted under s.7 ors, 8show- 
ing that he is not less than nine years 
of age and is fit for employment in a fact- 
ory, and while at work carries either the 
certificate ilself or a token giving reference 
to such certificate.” : 

It is admitted that the girls were not in 
possession of any such certificate or token. 
The certificate required by s, 23 must state 
in the case of a child who has completed 
twelve years that he orshe is fit for 
employment ina factory. Dewan Bahadur 
Rao has contended before us that even in 
the case of a child of fourteen there isnoneed 
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for such a certificate, We do not agree 
with that contention. 

The Rules in these three cases are dis- 
charged. ` 


A, Rules discharged, 


— = onal 


BOMBAY HIGH COURT. 
Oivin Reviston APPLICATION No. 236 
or 1927. 

December 12, 1928. 

Present :—Sir Amberson Marten, Kr., 
Ohief Justice, and Mr. Justice Murphy. 
ANANDSING SURATSING-—DRFRNDANT 
—APPLIOANT 


Versus 
LAKHESING PRATAPSING—?PLAINTIFF 
: —OPPONENT. 

Provincial Small Cause Courts Act (IX of 1887) 
—Small Cause suit—Question of title inci entally 
arising—Jurisdiction of Courtto decide such ques- 
tron, 

ltdoes not necessarily follow that because a 
Small Oause Court has no jurisdiction to decide 
questions involving a right to immoveable pro- 
perty, it is bound to refuse to consider any question 
of title which is raised before it. 

Bapuji Raghunath v. Kuvarji Edulj Umrigar Ga) 
and. Phan v. Nilkanth (2), referred to. 

In a suit for rent in a Small Oause Court the 
defendant pleaded that the lease deed upon which 
the suit was based was obtained by fraud inas- 
muchassome ef the items included therein were 
his own property. The Judge declined to go into 
the question of title and decreed the suit: 

Held, that the Judge was wrong in declining to 
go into the question of title upon which the defence 
of fraud depended. i 

Oivil revision against an. order of 
the First Olass Subordinate Judge at 
Dhulisa, in Suit No, 425 of 1928. 

Mr, A. G. Desai, forthe Applicant. 

Mr. H. B. Gumaste, for the Opponent. 

JUDGMENT.—The plaintiff sued to 
recover Rs. 279 as rent due ona lease exe- 
cuted by the defendant on April 29,1921. The 
defendant contended that, though he had 
executed the lease, it had been obtained 
from him fraudulently, and that he was 
not liable for the amount claimed by the 
plaintiff. . 

The learned Subordinate Judge held that 
the plaintiff had proved the lease, and 
ordered the defendant to pay the plaintiff 
the amount claimed and costs, and further 
interest at six per cent. per annum on 
Rs. 225 from the date of the suit until 


payment, by annual instalments of Rs, 75 
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each, to be paid fromthe January, 1928, 
The point taken in this revision applica- 
tion is that the defendant in the suit had, 
in fact, pleaded that he had been in- 
duced to execute the lease by fraud, and 
the principal piece of evidence he relied 
on to prove the fraud was that the two 
survey numbers which heis said to have 
leased were actually his own property, 
and it was argued that if he had been 
allowed to show that this was so, it 
would prove the fact of fraud, for no 
sane person is likely to execute a lease 
of his own land in favour of another 
person, 


The learned Subordinate Judge had 
held on the point that the issue sought 
to be raised by the defendant involved 
questions of title and that as the suit 
before him was being tried as a Small 
Causes Court one, he had no jurisdiction 
to go into such questions. He, therefore, 
refused to consider the defendant's plea 
-as to the ownership of the land, and 
holding that the lease had been duly 
executed, and that the defendant had 
failed to prove any fraud practised on 
him, passed the decree in question. We 
think, however, that in so thinking the 
learned Subordinate Judge was wrong. 
It does nob necessarily follow that because 
a Small Causes Oourt has no jurisdiction 
to decide questions involving a right to 
immoveable property,it is bound to refuse 
te consider any question of title which 
ia raised before it. It haa been held, in 
the case of Bapuji Raghunath v. Kwvarji 
Edulj Umrigar (1), that when a suit is 
brought in a form cognizable by a Court 
of Small Causes, that Court cannot decline 
jurisdiction, because a question of title 
to immoveable property is incidentally 
raised. It is true that that case is not 
quite on all fours with this one, but 
there is another case of Putiangowda v. 
Nilkanth (2), where the plaintiff sued to 
recover Rs, 12 being the price of trees 
felled by the defendant on land which 
was claimed by the plaintif. The 
defendant contended that he was the owner 
of the land and that the trees belonged 
to him, The Subordinate Judge held 
that the land was plaintiff's and decreed 
his claim. On appeal the District Judge 
decided that the land belonged to the 
defendant and, therefore, the plaintiff's 


1) 18 B. 400. 
G 20 Ind, Oas, 974; 15 Bom, L, R.773 at p.777; 87 
B. 675. 
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claim for the value of the trees failed,- 


The plaintiff applied to the High Oourt 
contending that the suit being of a Small 
Cause nature, the District Judge had no 
jurisdiction to entertain an appeal. 
a reference being made to the Full Bench 
to decide the question whether the suit 
was cognizable by a Oourt of Small 
Oauses or not, it was held “that in the 
circumstances of the case the suit was 
one cognizable by a Oourt of Small 
Oauses. A Court of Small Causes, the 
head-note states, can entertain a suit, 
the principal purpose of which is to 
determine aright to immoveable property, 
provided the suit in form does not 
ask for this relief, but for payment of a sum 
of money. 

In the case, with which we are now 
concerned, the question of title was inci- 
dental, for the defendant wished to go into 
it merely in order to prove that he had 
been induced tosign the lease by means 
of fraud, and not to prove his actual 
title to the land. We think that the 
learned Subordinate Judge's refusal to 
consider the question of title, even 
incidentally, has prejudiced the defendant, 
who has not been allowed to make out 
the plea on which his defence depended, 
and consequently that the learned 
Subordinate Judge's decree must be set 
aside, 

The revision application is, therefore, 
allowed, the Rule is made absolute, the 
original Court's decree is discharged, 
and the case is remanded to the lower 
Court to be decided according to law, 
with liberty to the applicant to adduce 
evidence*in support of his alleged title 
to the land and for the plaintiff to call 
rebutting evidence. The Subordinate 
Judge wil decide on the whole evidence 
in the case new and old. Costs of the 
suit up to the original trial will be 
costa in the eause, The opponent to pay the 
coats of this application. 

A. Rule made absolute. 


On. 
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. OUDH CHIEF COURT. 
Sgoonp Rant Appaat No. 19 or 1927, 
November 19, 1928, 
Present:—Mr, Justice Hasan, Acting Ohief 
Judge, and Mr. Justice Pallan. 
OHANDRIKA SINGH-—DRFENDANT— 
APPELLANT 


veraus 
Rani INDER KUNWAR-—PrAINTIFF— 
RESPONDENT. 

Oudh Rent Act (X XII of 1886), ss, 8 (17), 7-A—Ex- 
proprietary tenant of sir land—Rate ‘of rent—Conces- 
sion of 25 per cent , when allowable. 

If the defendant holds sirlands of which he is an 
er-proprietary tenant within the meaning of s. 7-A 
of the Oudh Rent Act, he is liable to account for 
the rent of the same only at the rate fixed by law 
and that is "four annas in the rupee less than the 
fair and equitable rate payable by statutory tenants 
for land of the same class or classes of goil." 

The- concession of 25 per cant. reduction in rates of 
rent is only allowed by law to ex-proprietary tenants 
and a person who is not an ex-proprietary tenant is not 
entitled to claim such concession, 


- Appeal against a decree of the Third 
Additional District Judge, Lucknow, dated 
the llth April, 1927, modifying that of the 
Honorary Assistant Collector, First Class, 
Bara Banki. 

ORDER OF REMAND.—(February 
27, 1928).—This is the defendant's appeal in 
a suit by the respondent for his #hare of 
profits under cl. (15), s. 108, of the Oudh 
Rent Act, 1880. The defendant is also the 
lambardar ofthe village. One of the ques- 
tions in the case is as to the rate of rent at 
which the defendant is liable to account 
in respect of his sir lands which he holds 
in the character of an ex-proprietary tenant, 

The Courts below have assumed that the 
defendant holds land of that nature and 
are of opinion that’ until determination of 
ent in respect of such lands has taken 
ace in favour of the defendant as an 
-proprietary tenant of the same he is 
ble to account for rent at the chauhaddi 
p. This opinion is clearly erroneous. 
me defendant holds sir lands of which 
ban ex-proprietary tenant within the 
Wing ofs.7-A of the Oudh Rent Act he 
lb ble to account for the rent of the 
ME only at the rate fixed by law and 
s''four annas in the rupee less than 
Bir and equitable rate payable by 
y tenants for land of the same class 
ses of soil,” 






























is sir land within the meaning of 
tion just now mentioned. Before us 
rties are in controversy on this 
: er andin the Courts below no finding 
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was recorded. We are, therefore, unable 
to decide this appeal to-day. We according 
ly direct the Court of first instance, through 
the lower Appellate Court, to try the issue 
stated below after admitting relevant evi- 
dence, 

How much land the defendant holds as 
sir land within the definition of the word 
‘sir’ in any of the paragraphs of cl. (17) 
of s. 3 of the Oudh Rent Act and what is ita 
rent within the meaning of third paragraph 
of B. 7-A. of the same Act? 

The finding arrived at by the Oourtof 
first instance will at firat be submitted to 
the lower Appellate Court. The lower 
Appellate Court willthen after considera- 
tion of the merits give its own finding, 
Ten days after the finding recorded by 
the lower Appellate Court will be allowed 
tothe parties for filing objections. The 
finding together with the evidence will 
be returned to this Court on or before the 
15th of April, 1928. 

Mr. S. N. Roy, for the Appellant. 

Mr. Rajeshwiri Prasad, for the Respond- 
ent, 

JUDGMENT.—This is the defend- 
ant's appeal from the decree of the 
Third Additional District Judge of 
Lucknow, dated the llth of April, 1927. 
The learned Judge modified the decree 
made by the Court of first instance in favour 
of the plaintiff-respoudent by reducing the 
amount thereof to the extent of Rs. 30. In 
other respects the decree of the first Court was 
maintained. In the memorandum of appeal 
to this Oourt several grounds against the 
decision of the Oourt below were raised. 
In respect of one of such grounds we 
considered that a remand was called for. 
Accordingly on the 27th of February, 1928, 
we remitted the following issue for decision 
to the Court below :— 

How much land the defendant holds as 
sir land within the definition of the word 
‘sir’ in any of the paragraphs of al. (17), 
of s. 3 ofthe Oudh Rent Act and what is 
its rent within the meaning of third 
paragraph ofs.7-A ofthe same Act? The 
finding has now been returned in respect of 
this issue, It is as follows :— 

The area of the sir land which the defend- 
ant holds in the character of an ex-pro- 
prietary tenant is 14 bighas, his share in the 
same is three fourths and the rentafter allow- 
ing him a concession of 25 per cent, amounts 
to Rs. 88 7-9 per year, The respondent filed 
objections but at the hearing of the appeal 
they were withdrawn. The appellant 
accepts the finding. 
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To-day at the hearing of the appeal the 
enly other argument urged as against the 
decision of the Court below by the learned 
Counsel for the appellant 
client has been charged in the account- 
ing twice over with respect to certain 
lands shown as tenancy lands in the names 
of three persons called Durga, Shamsher 
and Pahlawan. We have considered this 
argument carefully and have come to the 
conclusion that the learned Counsel is not 
right. The substance of the contention 
is that the lands held by these 
persons haye been treated for two years 
out of the four involved in this suit as 
lands held by tenants and not ss the 
khudkasht of the appellant and that again 
they have been treated as Kkhudkasht oi 
.&he defendant in respect of the same years. 
This is not so. For the first two years 
they have been treated as lands held by 
tenants and for the other two years they 
have been treated as khudkasht land. 
As to the rate of rent in respect of the years 
for which they have been treated as 
khudkasht lands it was urged by the 
learned Counsel for the appellant that it 
should not have been founded on the basis 
of chauhaddi rates because under the 
amendments introduced to the definition 
of sir in the U. P. Land Revenue Act these 
lands came to be treated as sty and should 
bear rent 25 per cent. less than the chau- 
haddi rates. 

We are not prepared to accept this argu- 
ment. The concession of 25 per cent. 
reduction in rates of rent is only allowed 
by law to ex-proprietary tenants and the 
defendant is admittedly not an  ex-pro- 
prietary tenant of these lands. We, there- 


fore, reject the contention urged before us 


to-day. 

The effect of the finding received after 
remand is that instead of Rs. 117 15-7 being 
deducted every year ib should be the sum 
of only Rs. 88-7-¥. The result is that the 
defendant is found to be entitled to a 
further credit of Rs. 29-7-JO per year. 
This brings the total to Rs, 117-15-4 for the 
four years in guit. 

We accordingly direct that the decree in 
favour of the plaintiff and now under 
appeal will be reduced by a sum of 
Rs. 117-15 4. We make no order as to costs 
in this Court including the costs on remand. 
The order as to costs passed by the lower 
Appellate Court will hold good, 

The cross objections are dismissed. 

NT Decree modified. 


— 


WYLIE V. WYLIB. 


js that his. 


‘was that 


117 L 0, 1929 


OUDH CHIEF COURT. 
Divorce Cagn No. 1 or 1929. 
February 15, 1929. 
Present;—Mr. Justice Pullan. 
ERNEST ARTHUR WYLIE—PETTIONBR 
versus 
Mas. RUTH SHANTI WYLIE— 
RESPONDENT. 

Divorce Act (IV of 1869), as. 10, 19—Syphilis, when 
ther good ground for annulling marriage—Curable 
and incurable syphilis, distinction between—Fraud, 
what constitutes. 

Incurable syphilis is equivalent to impotence, and 
a decree of nullity can be granted to a petitioner 
who provesthat the husband or wife, as the case 
may be, was suffering from such a disease at the 
time of marriage, even though the disease is not an 
absolute bar to copulation.. But curable syphilis does 
not amount to impotence andis not a ground for 
declaring a marriage void. (p. 451, col. 2.1 

Birendra Kumar Biswas v. Hemlata Biswas (1), 
followed. 

The mere fact that one of the parties to a marriags 
wrongly believed that the other was free from 
disease does not amount to fraud and is not a ground 
ee & decres of nullity of the marriage. [p. 

52, col. 1. 


Application under s. 19, Indian Divorce 
Act V of 1869, or in the alternative for 
dissolution of marriage under s. 10 of the 
same Act. 

Mr. K. I. Waheed, for the Petitioner. 

Mr. Moti Lal Saksena, for the Respondent. 


JUDGMENT.—This is a petition 
brought by Earnest Arthur Wyle who 
described himself as an Anglo-Indian in 
the alternative either for the nullity of his 
marriage under 8.19 of the Indian Divorce 
Act or for dissolution of the same marriage 
under s. 10 of the same Act. The respond- 
ent is his wife Mrs. Ruth Shanti Wylie, 
and it is admitted that the marriage too 
place onthe 9th of July, 1928, in th 
Methodist Episcopal Ohureh, Luckno 
The petition is contested and there is 
question of collusion. 

In the petition the case get up was 
after the respondent came to live 
the petitioner the latter discovered 
she was suffering from venereal di 
that he did his best to have her t 
but in vain and that about the 
of October, 1928, she left his house 
hospital and has ever since lived a 
from the petitioner. The ground o 
the petitioner based his claim for 
ihe girl was sufferi 
venereal disease at the time of 
whereas she and her peoplehad frau 
given the petitioner to understa 
she was “a virgin and healthy an 
and the petitioner must, there 
held to rely ons, 19, ol. (1) of the Di 
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ad with the proviso relating to fraud 
ined in the same section. It was 
ere alleged in the petition that the 
ioner had» never cohabited with his 
nor was this point raised at the 
Jp when the issues were framed, when 
[respondent by her written statement 
given notice to the petitioner that 
herself pleaded continuous cohabita- 
and suggested that tbe petitioner 
‘maelf was suffering from some form of 
anereal disease. 
When the petitioner came into Court he 
hen for the first time stated that imm- 
adiately after marriage he found in his 
bride's box asmall phisl containing pills 
bearing a label “For Syphilis” and also 
a bottle of ointment. He at once informed 
his father who informed his wife, and the 
' girl was taken to one Dr. Padam Singh for 
examination. The petitioner has stated on 
oath that owing to the suspicion raised 
by the finding of the pills and also by 
the opinion expressed by Dr. Padam Singh 
he never had any connection with his wile, 
although he lived with her jn the same 
room, if not in his father’s house, at any 
rate in a house of which they were the 
only occupants during the month of Septem- 
ber. Naturally there can be no evidence 
to corroborate either the statement of the 
petitioner or the respondent on this point. 
Bat, in my opinion, the mere fact that the 
parties left the petitioner's father's house 
and went to live together in a house of 
their own in the city, and stayed there 
alone fora month renders the petitioner'e 
story incredible. In my opinion this isa 
mere after-thought based upon a ruling of 
the Oalcutta High Oourt to which I shall 
refer later. It ie no part of the petitioner's 
original case and it is untrue. 


The first two issues deal with the peti- 
tion for a decree for nullity of marriage 
and the third and fourth issues deal with 
the alternative plea fora divorce on the 
ground of adultery. They are as follows:— 

(1) Was the respondent suffering from 
any form oí vepereal disease at the time 
of her marriage with the petitioner ? 


(2) If so, was this fact concealed from th? 
knowledge of the petitioner? 

(3) Did the respondent commit adultery 
with some person on or about the 15th of 
Saptember, 1928, at the petitioner's residence 
at Husaingapj ? 

If go, has the adultery been condoned 
by a subsequent cohabitation with the res- 
pondent by the petitioner? The fifth is 


' 


We 
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a general issue. “To what relief ifaj | is 
the petitioner entftled ? ° 
[The learned Judga found that the res- 
pondent was suffering from some form of 
venereal disease at the time of her marriage, 
and that though that fact was not made 
known to her husband it was not purpose- 
ly concealed from him, and proceeded: —] 
Issue No 5,—Ihave now to consider to what 
relief, if any, the petitioner is entitled. He 
cannot obtain a divorce because the evid- 
ence of adultery is quite unsatisfactory, and 
that part of his caseis not proved. The 
question is whether he oan obtain a decree 
of nullity either on the ground that his 
wife is impotent or on the ground that 
she was married to him fraudulently. The 
only ruling of Indian Courts to which I 
have been referred is that reported as 
Birendra Kumar Biswas v. Hemlata 
Biswas (1). It is not a judgment 
which definitely decides any question 
because the case was remanded in order 
to ascertain whether the condition of the 
respondent amounted to impotence. There 
are some observations in the judgment 
which indicate that in the opinion of the 
Judges syphilis, at any rate incurable 
syphilis, amounts to impotence because it 
is a bar to sexual intercourse. This opinion 
is based upon grounds of public policy and, 
in my opinion, it would be proper to hold 
that incurable syphilis is equivalent to im- 
potence, and that a decree of nullity can be 
granted to a petitioner who» proves that the 
husband or wife, as the case may be, was 
suffering from sucha disease at the time 
of marriage, even though the disease is 
not an absolute bar to copulation. The 
judgment relies almost exclusively on 
‘American rulinga and itis not shown that 
there is any ruling of English Courts which 
would support the proposition that syphilis 
is tantamount to impotence, but on this 
point I am prepared to follow the Calcutta 
authority which has been brought to my 
notice. On the other hand, I cannot find 
that the respondent is suffering from an 
iacurable form of syphilis, She was 
discharged from Hospital as cured, her 
blood test was negative, and if is much 
more likely that she was suffering from 
some curable form of venereal disease than 
that she was suffering from an incurable 
form. Indeed it is now not generally aup- 
posed that syphilis in its early stage is 
incurable, though this may have been 


(1) 80 Ind, as, 302; 48 C. 383; 21 Q, W. N. 914; 33 
O. Ly J. 90. 
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known in the year 1920 when the Oalcutta 
e Court decided the case of Birendra Kumar 
Biswas v. Hemlata Biswas (1) but it is 
a fact which must be taken into con- 
sideration now. ] am, therefore, not prepar- 
ed tosay that the respondent is impotent 
and that her marriage can be set aside on 
that account. As to the allegation of fraud 
this would depend on proof. The fraud 
alleged in the petition is that the respond- 
ent and her parents gave out that the girl 
was “a virgin, healthy and clean." There 
is no evidence that they did so, although 
it must be presumed that the petitioner 
was under the impression that the girl 
was not diseased when he married her. 
Something more than this is required to 
prove a fraud. As I have stated above, 
there is no reason to suppose that the 
girl's parents had any idea that she was 
suffering from any venereal disease and 
she herself may very well have been ignorant 
as to what her symptoms denoted. I cannot, 


therefore, find either that the respondent: 


is impotent or that her marriage with the 
petitioner was obtained by means of fraud, 
and I am, therefore, unable, as the law 
stands, to pass a decree of nullity of mar- 
Tiago. I, therefore, dismiss the suit with 
costs. 

A. Suit dismissed. 


—— 


OUDH CHIEF COURT. 
Oriminat Revision No. 79 oF 1928. 
October 18, 1928. 

Present:—Sir Louis Stuart, Kr., Chief 
Judge. 

MOHAMMAD ALI—AooU8RD— 
APPLIGANT 

versus : 
BHAGWAN DIN—COMPLAINANT — 
OPPOBITR PARTY. 

Criminal Procedure Code (Act V of 1898), s. 489— 
Revision—Revision merely to re-examine evidence, 
competency of. : 

The revisional powers of the High Oourt under 
$.439, Criminal Procedure Code, are not intended 
to be used for mere re-examination of the evi- 
dence. 

Appeal for revision of an order of the 
Magistrate, First Olase, Sultanpur, dated 
the 16th June, 1928, confirming that of the 
Magistrate, Sultanpur, dated the 23rd May, 
1928. 

Mr. Ghulam Hasan, for the Applicant, 

JUDGMENT.—In this case the applis 
cants in revision were convicted of causing 
simple hurt on the following evidence, It 
was found on the facts that they were ac- 
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companying a cart loaded with bo 
that some of the bones fell out of th 
They thereupon directed the compl 
to help to pick up the bores. He r 
to do so. Sattar Khan then seized hi 
Abdul Hamid Khan and Mohamma 
Khan beat him with the effect that i, 
dition to other injuries, his nose begil 
bleed. There was evidence of two 
nesses to support this story and 
witnesses were believed by the Benc 
Magistrates. On the other side, the accu, 
persons told a counter-story that the co. 
plainant was to blame. Abdul Ham, 
Khan admitted that he was present. Th 
other two men stated that they were no 
present. The Bench of Magistrates, who 


heard the evidence, believed the evidence’ 


for the prosecution and disbelieved the 
evidence for the defence. The Bench con- 
victed these persons but dealt with them 
only under the provisions of s. 562 of the 
Code of Oriminal Procedure and bound 
them over to be of good behaviour. They 
appealed to a Magistrate who dismissed 
their appeal. The appeal was dismissed 
on the 16th June, 1928. The applicants 
took no further action until the llth of 
October, 1928, when they applied to this 
Oourt in revision, The revision applica- 
tion requested this Court to re-examine the 
evidence, to reject the evidence for the 
prosecution and to accept the evidence for 
the defence; in other words, to re-try this 
elementary case. lam not of opinion that 
the revisional powers of this Oourt are in- 
tended to be used in this manner. If they are 
to be used in this manner it would appear 
to follow as a logical consequence that 
every trivial case heard by every Magistrate 
in which a conviction has taken place 
should be re-heard by the Ohief Court. I 
see no reason to believe that the Bench of 
Magistrates arrived at a wrong conclusion 
and I reject this application. 
A. Application rejected, 


el 


OUDH CHIEF COURT. 
ExzovuTion or DHUBEB APPEAL No. 79 oF 1928. 
April 4, 1929. 

Present :—Mr. Justice Hasan and 
Mr. Justice Wazir Raza, 
BISHESHAR DAYAL—APPELLANT 


VETEUS 
Ral BAJRANG BAHADUR SINGH 
—PraiuTiFF—DzoORER-HOLPRE AND OTHERS 
—J UBGMENT- DaBTORS—R&SPONDENTS. 
Oudh Rent Act (XXII of 1886), 8, 154—Auctions 


Ame 
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purchaser «n execution of his own decree on mortgage 
—Rent of under-proprietary land accruing subsequent- 
ly—Liability of auction-purchaser—Civil Procedure 
Code (Act V of 1908), s. L6—A uction-purchaser, whe- 
ther representative of judgment-debtor. 

An auction-purchaser in execution of his own 
decree for sale obtained on foot of a mortgage in 
his favour is not a “representative” of the judgment- 
debtor in eal pee of a liability for under-proprietary 
rent which had arisen subsequent to theexecution of the 
mortgage in his favour, though he isa representative 
of the judgment-debtor gua the rights and liabilities 
which stood on the date of the mortgage. |p. 453, col. 
3; p. 454, col. 1. 

Atma Dee v. Pundit Bakht Narain (1), referred to. 

A mortgages from an under-proprietor is liable for 
the rent subsequently accruing in consequence of the 
omission of the under-proprietor to pay such rent, 
under 8.154 of the Oudh Rent Act, and where a 
decree has been obtained for such rent against the 
mortgagor, proceedings for execution can be taken 
out against such mortgages under s. 146, Civil Pro- 
cedure Code, inasmuch as he is a person claiming 
under the transferor in respect of the liability. A 
second suit for recovery of such rent is not necessary 
and will be barred under s. 11, Civil Procedure Code. 
[p. 454, col, 2.] | 2l. 

Appeal against a decree of the District 
Judge, Rai Bareili, dated the 19th October, 
1928, confirming an order of the Assistant 
Collector, First Olass, Partabgarh, dated the 
29th September, 1927. 

Mr. Radha Krishna, for the Appellant. 
Messrs. Ghulam Hasan and Saiduddin 


Ahmad)for the Respondents. 


JUDGMENT.—This case has come 
before us for decision on a reference by 
our learned brother G. N. Misra, J. The 
facts are as follows:— 

The respondent, Rai Bajrang Bahadur 
Singh, obtained a decree on the 23rd of 
August, 1924, for arrears of rent in respect 
of an under-proprietary tenure against 
Mohammad Ishaq and Mohammad Yasin. 
In the years 1911 to 1914 the appellant, 
Bisheshwar Dayal, had obtained several 
mortgages in respect of the same tenure 
from the persons mentioned above or their 
predecessors:in-interest. The mortgages 
were put in suit anda decree for sale of 
the tenure was obtained by Bisheshar 
Dayal against the under-proprietors. Even- 
tually in execution of that decree the 
tenure was put up for sale and purchased 
by Bisheshar Dayal on the 20th of December, 
1926. In the month following the sale was 
confirmed. The respondent, Rai Bajrang 
Bahadur Singh, now desires in the pro- 
ceedings, out of which this appeal has 
arisen, to execute his decree for rent by 
sale of the under-proprietary tenure as 
against Bisheshar Dayal. Bisheshar Dayal 
objects to this prosedure but his objeation 
has been overruled by the Courts below. 
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Hence this second appeal before us, 

The argument advanced en behalf of thee 
appellant is that the law as enacted in 
8.154 of the Oudh Rent Act, 1886, imposes 
& liability on the appellant to pay to the 
respondent the rent which has fallen due 
in respect of this under-proprietary tenure 
subsequent to encumbrances or the auction- 
purchases but that the liability stops there 
and there is no justification in law or in 
the principle to make the appellant liable 
for the satisfaction of the decree, which 
the respondent had obtained long before the 
sale in favour of the appellant, in a process 
of execution of the said decree. It was 
suggested rather than argued that having 
regard to the liability under s, 154 afore- 
mentioned the respondent may bring a 
separate suit for the recovery of the same 
arrears of rent for which he had obtained 
a decree in 1924 against the original under- 
proprietors if the claim happens to fall in 
time on the date of the second suit. 

The argument, which we have just now 
noticed derives support from the judgment 
of Mr, Rose Scott in Atma ei v. 
Pundit Bakht Narain (1) while he was 
Judicial Commissioner of Oudh. In the 
same case, however, Mr. Wells, Additional 
Judicial Commissioner, expressed a differ- 
ent opinion. The opinion, which we have 
formed in this case, after hearing argu- 
ments on both sides at great gth, is in 
accordance with the opinion_expressed by 
Mr. Wells though we do-16t find'ourselves 
in agreement with him in the reasomü for: 
that opinion. Mr. Wells says that the trans- 
feree becomes by operation of law repre- 
sentative of the judgment-debtor. If that 
were Bo there could be no question of the 
appellant being brought on the record of 
ihe case either in addition to or in sub- 
gtitution of the original judgment-debtora 
and execution proceedings being taken as 
against him for the satisfaction of the 
decree in question. But we are unable to 
see how in the circumstances in which the 
appellant is placed he can be treated as 
the representative of the judgment-debtor 
by operation of law. The term “legal re- 
presentative" as defined in the Oode of 
Oivil Procedure only denotes the class of 
persons on. whom the status of a represen- 
tative is fastened by reason of the death 
of a person whose estate they are held to 
represent. The present case is not sucha 
case, Further the appellant cannot be 
held to be the representative of the original 
judgment-debtors in respect of a liability 

(1) 9.0, O. 185, 
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which had arisen subsequent to the mort- 
egages on which the decree for sale was 
founded and in executign of which decree 
the appellant became the purchaser of the 
under-proprietary tenure. He is certainly 
& representative of the judgment-debtor 
qua the rights and the: liabilities which 
stood on the date of the mortgages. We 
do not think that the last mentioned pro- 
position requires any authority in support 
of it. Butit may as well be to refer to a 
decision in the late Court of the Judicial 
Commissioner of Oudh in Pratap Bahadur 
Singh v. Maheshwar Baksh Singh (2). Nor 
was the proposition questioned at the hear- 
ing of this appeal by the learned Advocates 
on the side of the appellant and the re- 
spondents both. 

On what grounds then the appellant can 
be held to be liable to satisfy the decree 
for arrears of rent obtained in the year 
1924 in process of execution ofthe same 
decree though the appellant is not a judg- 
ment-debtor on the record of the decree, 
It ‘seems to us that the combined effect of 
the provisions of s. 154 of the Oudh Rent 


Act, 1886, and 146 of the Code of Civil ` 


Procedure, 1908, furnishes such grounds, 
Tho liability of the appellant is admitted 
and this is by means of s. 154 of the Oudh 
Rent Act. It appearsto us that the pro- 
visions of s. 154 not only make the trans- 
{eree or the. incumbrancer as he is des- 
cribed in Wat section liable for the rent 
subsequently accruing but they make him 
so liable in consequence of the act of 
omission to pay the renton the part of 
the original  under-proprietor. If the 
liability, therefore, arises by reason of such 
an omission it must be held, we think 
that the transferee is a person claiming 
under, if such a term can be used in 
respect of a liability, the tránsferor. This 
brings us to s. 146 ofthe Code ef Civil] 
Procedure. It is a new section in the 
sense that there was no provision similar 
to it in theold Code of 1882. The section 
is as follows: “Save as otherwise provided 
by this. Code or by any law for the time 
being in force, where any proceeding 
may be taken or application made by or 
against any person, then the proceeding 
may be taken or the application may be 
made by or against any person claiming 
uni d lions logical 
t follows as logical corollary, if w 

say Bo, that the proceedings: now bing 
taken in execution of the rent decree of 


(2) 2 Ind. Oas. 57; 12 O, 0. 45, 
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1924 may be and arerightly taken against 
the appellant. This disposes of the sugges- 
tion that a second suit may be open to 
the respondent against the appellant for 
the recovery of the same arrears of rent 
for which the decree had been obtained 
in the year 1924 against the original under- 
proprietors. If the appellant is a person 
claiming under the original under-pro- 
prietor as we think he is, the second suit 
as against him will obviously be barred by 
the provisions of s. 1l of the Oode of 
Civil Procedure. 

The appeal fails and is dismissed with 
coste. 


a. H. Appeal dismissed. 


OUDH CHIEF COURT. 
Sxoonp O1vit APPBAL No. 433 or 1928. 
March 23, 1929. 

Present :—Mr. Justice Reza. 
MUHAMMAD SHER KHAN— 
DBFENDANT—APPRLLANT 
versus 
Lala BAHADUR KHAN— PLAINTIFF AND 
ANOTHE2— DEFENDANTS— RESPONDENTS. 

Pre-emption- Acquisition of title by vendee after 
sale but before suit—Position of purchaser qua pre- 
emptor—Purchase by one of several persons entitled 
to buy property—Right to exercise pre-emption—Lota 
—Oudh Laws Act (XVIII of 1876), s. 9. 

It is well-settled that a purchaser may use a 
title acquired by him subsequently to ihe origin of 
the cause of action as a defence to a pre-emption 
guit instituted after his acquisition of the said title. 

Tahawwar Khan v. Madho Ram (1, Amir Hasan 
v. Sardar Begam (2), Sheo Charan Singh v. Bhikai 
(3), Durga Singh v. Gaya Singh (4), Lalta Prasad v. 
Raghubar Singh (5), Onkar Singh v. Bhagwan Dat 
Singh (6) and Ram Hit Singh v. Naram Rai (T), 
referred to. 

Where two or more persons are equally entitled to 
buy the property and one or more of them has or have 
acquired it, the person entitled to exercise the right 
of pre-emption under B. 9 of the Oudh Laws Aot 
must be determined by lot. 

Mahabir Prasad v. Ram Jiwan Lal (8), referred 
t 


0. 

Appeal against a decree of the First 
Olass Subordinate Judge, Kheri, dated the 
81st October, 1928, modifying that of the 
Munsif, Kheri, dated the 30th April, 1928. 

Mr. Ghulam Hasan, for the Appellant. 

j Mr. Daya Kishun Seth, for the Respon- 
ents. 


JUDGMENT.—Tbisis a defendant's 
appeal arising out of a pre emption guit. : 

Munne Khan (defendant No. 2) sold plot 
No. 384 (€3 in area) in Patti Gobre Khan 
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in thok Hasan Khan in village Raipur in the 
District of Kheri, to Muhammad Sher Khan 
(defendant No. 1) for Hs. 200 on the 7th 
December, 1926 

There is an under-proprietary chak or 
mahal called chak Airiin village Raipur. 
The said chak has a thok called ‘thok 
Hasan Khan’, which is sub-divided into 
three pattis, namely, (1) Patti Amir Khan, 
(2) Patti Gobre Khan and (3) Patti Newaz 
Khan. 

Lal Bahadur Khan pre-emptor (plaintiff) isa 
co-sharer of Patti Newaz Khan. Munne Khan 
vendor (defendant No. 2) is a co-sharer of 
Patti Gobre Khan. Thus the pre-emptor 
and the vendor are co-sharera of thok Ha- 
san Khan’, in chak Airi, in village Raipur, 
Muhammad Sher Khan vendee (defendant 
No. 1) is the superior proprietor of village 
Raipur. . 

On the lst December, 1927, Muhammad 
Sher Khan (defendant No. 1) purchased 
1.35 acres of under-proprietary area in Patti 
Amir Khan from one Musammat Yad Bibi, 
see Ex. A-1. Thus he also became a sharer 
of thok Hasan Khan in chak Airi in village 
Raipur Lal Bahadur Khan brought the pre- 
gent suit to enforce hisright of pre emption 
on the 7th December, 1927. Thus the suit 
was brought six days after Muhammad Sher 
Khan had purchased the  under-pro- 
pretery area mentioned above from Zad 

ibi. 

The claim was resisted by the defendants 
on various grounds. The defendant No. 
1 Muhammad Sher Khan who is the princi- 
pal defendant in this case set up under- 
proprietary rights on the strength of the 
gale-deed dated the lst December, 1927, (Ex. 
A-l). This is the plea with ‘which we are 
concerned in- this appeal. The plea was 
rejected by the lower Courts &nd the result 
was that the plaintiff's claim was decreed 


' with coats, 


Muhammad Sher Khan (defendant No. 
1) has now come to this Courtin second 
appeal, : 

The appellant's learned Counsel has con- 
fined his arguments to one point only. He 
contends that the defendant No. 1 may use 
as a defence the title which he (defendant 
No. 1) acquired after his purchase but 
before the suit for pre-emption was brought 
against him. Ithink this contention is 
well-founded and must prevail. Itis well- 
settled that a purchaser may use a title 
acquired by him subsequently to the origin 
of the cause of action as a defence against a 
pre-emption suit instituted after his acquisi- 
tion of the said title: see Tahawwar Khan 
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v. Madho Ram (1), Amir Hasan v. Sardar 
Begam (2), Sheo Charan Singh v. Bhikai (3), 
Durga Singh v. Gaya Singh (4), Lalta Prasad 
v. Raghubar Singh ^ Onkar Singh v. 
Bhagwan Dat Singh (6) and Ram Hit Singh 
v. Narain Rai (7). 

I should liketo note that the defendant 
No. 1's rights under Ex. A-1 have become 
perfect and are now unassailable. Thus the 
vendor and the pre-emptor have become 
persons equally entitled to purchase the 
property in dispute before the case is finally 
disposed of. 

The last clause of s. 90f the Oudh Laws 
Act (XVIII of 1878) is applicable not 
only where there are persons equally en- 
titled to buy a property and the property 
has been sold toa stranger, or to a person 
whose right to acquire it is inferior to that 
of the presons who are equally entitled to 
pre-empt but is applicable also to cases 
where two or more persons are equally en- 
titled to buy the property and one or more 
ofthem has or have acquired it: see Mahabir 
Prasad v. Ram Jiwan Lal (8). 

Now lots must be cast under s. 9, Oudh 
Laws Act in orderto determine which of 
them (vendor and pre-emptor) shall exer- 
cise the right to buy the property in dis- 


pute. , 

Hence I allow the appeal and setting 
aside the decree of the lower Appellate 
Court remand the case to that Oourt with 
directions to re-admit the appeal under ite 
original number in the register and to dis- 
pose of it according tolaw. The question 
as to who is entitled to the property should 





be decided by drawing lots. Coste will 
&bide the reault. 

G. H, Appeal allowed. 

(1) 11 O, O 290. 

2) 3 Ind Oas. 546; 12 O, C. 229. 

3) 11 Ind. Oas. 532; 14 O. O 156. 

4) 38 Ind. Cas. 55; 3 O. L. J. 309. 

5) 41 Ind. Oas. 9; 30 0. ©. 160; 4 O. L. J. 459 

6 


. 242. 
96 A. 389; A. W. N. (1904) 68; 1 A. L. J, 209 
8 Ind. Cas. 272; 13 O. O. 260. 


7 


6 25 Ind. Oas. 70.0 
(8 
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OUDH CHIEF COURT. 
First OIvIL-APPHAL No. 50 or 1928, 
October 18, 1928. 
Present:—Mr. Justice Misra 

. and Mr, Justice Srivastava. 
Sheikh AMIR HUSAIN— DnarBNDANT— 
APPELLANT 
versus 
MOHAMMAD AIJAZ HUSAIN AND 
OTHERS— PLAINTIFFS AND OTBEES— 


DErENDs&N1S— RESPONDENTS, 

Family arrangement—Minor members not represent- 
ed—Absence of existing dispute—Validity of arrange- 
ment—Family arrangement and transfer, distinction 
between—Award based on unauthorised reference, 
operation of, as family settlemeni—Muhammadan 
Law—Mother's power to refer to arbiiration—Oral 
Wil or gift—Burden of proof—Mesne profits— 
Difficulty of ascertaining profits—Power to award 
interest—Benami transaction—No presumption o 
advancement in India—Evidence Act (I of 1878), s. $5 
—Certificate of guardianshtp—Public document— 
Evidence of age. 

An agreement executed by the mother of a 
Muhammadan minor to refer to arbitration any 
dispute on behalf of the minor will not be bindin 
since such agreement would necessarily, if act 
upon, involve dealings with the immoveable property 
of the minor but an award made upon such an 
agreement may,if it is & proper and equitable 
arrangement, be recognised as a family settlement [p 
460, col. 1.] 

Shah Mohammad Jamil Ata v. Shah Mohammad 
Hafiz Ata (3), relied on. 

A family arrangement cannot be rejected simply 
on the ground that minors were not properly re- 
presented by properly constituted guardians, if it is 
a fair and pue one and there were persons at 
the time of the settlement who could look after the 
interests of the*minors This rule applies to Muham- 
madan families ‘as well as to Hindu families, [p. 
460, col. 2; p. 461, col. 1. 

Where several members of a family arrive at a 
settlement each one relinquishing his claim in 
respect of the property not falling to his share and 
recognizing the rights of the others as they had 
previcusly asserted it to the portions allotted to 
them respectively, the transaction should be looked 
upon as &family arrangement and not as a trans- 
fer iu one member to the other member. [p. 462, 
col. 2, 

Ramsumran Prasad v. Shyam Kumari (7), Dilipat 
Singh v. Kashi Nath (8) and Lal Harthar Partap 
Bakhsh Singh v. Bisheshwar Bakhsh Singh (9), relied 


on. 

In order to validate a family settlement it is not 

necessary that there should be any existing dispute. 

: It is sufficient that there should be a possibilty of 
a future dispute which might result in litigation, [p. 
463, col. 2.] 

Gandharp Singh v. Nirmal Singh (10), relied on. 

A party who relies upon an oral Will or gift ig 
bound to prove with utmost precision the words on 
which he relies with other circumstances of time and 
place. [p 464, col. 2 

Baboo Beer Pertab Sahee v. Maharajah Rajender 
Pertab Sahee (11), referred to. 

Where a Court finds great difficulty in tracing and 
apportioning profits, it may award a fixed rate of 
interest instead of profits. |p. 465, col. 2.) 

Docker v. Scmes (12) and Davis v. Davis (13), relied 
on. 
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In India there is no presumption that property 
acquired by a father or husband in the name of his 
Bon or wifeis acquired for the advancement of the 
son or wife. [p 467, col. 2.] 

Gopeekrist Costin v. Gungapersaud Gosain (14), 
Nawab Ibrahim Ali Khan v. Ummat-ul-Zohra (15) 
and Sura Lakshmiah Chetty v. Kothandarama Pillai 
(16), referred to. 

In the Province of Oudh a certificate of guardian- 
ship issued by a District Judge to a guardian 
appointed by him is a record made by a public 
servant in the discharge of his official duties and 
an entry in such record is admissible in evidence 
under s. 35 of the Evidence Act. By 469, col. 1 ] 

Mohan Lal v. Mohammad Adil (20), followed. 

Satis Chunder Mukhopadhya v. Mahendro Lal 
Pathak qn, nra Kuar v. Ablakh Pande (18) and 
eau rasad Singh v. Edul Singh (19), disting- 
uished. 


Appeal against a decree of ihe Sub- 
ordinate Judge, Lucknow, dated the 8th 
March, 1928, 

Messrs. Niamatulla, Mohammad Ayub and 
Naziruddin, for the Appellant. 

Messrs. Pearey Lal Banerji and Ghulam 
Hasan, for the Respondents. 
JUDGMENT .—These are twoconnected 
appeals arising out of asuit brought in the 
Court of the Subordinate Judge of Luck- 
now by one Mohammad Aijaz Husain and 
his sister Musammat Khaliqunnisa prin- 
cipally against defendant No. 4, Sheikh 
Amir Husain, Musammat Fayazunnisa 
defendant No. 7 and defendant No. 8 
Musammat Hamidunnisa the wife of 
defendant No.4. The relationship between 
the parties to this suit will appear frem a 
pedigree* which we attach to this judg- 
ment and which will also facilitate the ap- 
preciation of many points raised in this cage, 

The allegations upon which the plaintiffs 
came into Court are to the effect that one 
Sheikh Mohammad Husain was possessed 
of large property situate in"Lucknow and 
other places. He had married twice? From 
the first wife were born cne son, Sheikh 
Amir Husain defendant No. 4 and three 
daughters one of whom died during the 
lifetime of Sheikh Mohammad Husain and 
the other two are Habibunnisa and Wahid- 
unnis& defendants Nos. 5 and 6 in this 
case, Defendant No. 7 was his second wife. 
From her were born four cons Mohammad 
lftikhar Husain, defendant No. 1, Moham- 
mad Aijaz Husain who is plaintiff No. ], 
Mahmud Husain who is defendant No. 2, 
and Ikram Husain, defendant No. 3. From 
this second wife Mohammad Husain had 
also a daughter named Khaliqunnisa who 
is plaintiff No. 2 in this case. It will 
thus appear that the plaintiffs and de. 
fendants Nos. 1 to 6 are the issues of Sheikh 


*See at the end of this cage.— | Ed] 
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Mohammad Husain, defendant No. 7 Mu- 
sammat Fayazunnisa is his second wife and 
defendant No. 8 is Musammat Hamidunnisa 
wife of Amir Husain defendant No. 4. 
The properties left by Mohammad Husain 
are entered in lists (A), (B) and (O` attached 
to the plaint. The properties mentioned in 
list (D) attached to the plaint are alleged by 
the plaintiffs to be properties acquired from 
the profits of the property left by Sheikh 
Mohammad Husain and, therefore, to consti- 
tute a portion of his assets. List (E) attach- 


“sd to the plaint contains the mesne profits 


in respect of those properties which the 
plaintiffs claim in this suit. 

The plaintiffs alleged . that Mohammad 
Husain died on the 4th of March, 1912, 
leaving the plaintiffs and defendants Nos. 
l to 7 as his heirs at the time of his 
death of whom the plaintiffs and defendants 
Nos. 1 to 3 were minora at that time, the 
remaining heirs being majors; the defend- 


. ant No. 7 the mother of the plaintiffs and 


of defendants Nos. 1 to 3, was a parda- 
nashin and illiterate lady and was not fully 
aware of the assets and the nature of the 
property left by Sheikh Mohammad Hu- 
sain. The defendant No. 4, Sheikh Amir 
Husain, had the management of the entire 
property during the lifetime of Sheikh Mo- 
hammad Husain and continued to doso after 
his father’s death; the defendant No.4 got 
defendant No, 7 to execute an agreement 
of reference to arbitration on the 25th of 
March, 1812, which resulted in an award 
which was delivered by the arbitrators on 
the 2nd of April, 1912, and that under 
that award several items of the property 
were declared to be the properties ,belong- 
ing to Sheikh Amir Husain defendant 
No. 4 and Musammat Fayazunnisa defend- 
ant No. 7 having been acquired by the 
deceased for them or having been gifted to 
the defendant No. 4 by the deceased in his 
lifetime, and the rest of the property was 
declared as one in which all the heirs of Mo- 
hammad Husain were to get their shares 
due to them under the Muhammadan Law, 

The plaintiffs further alleged that they 
are not bound by the agreement or by 
the award since Musammat Fayazunnisa, 
their mother, did not execute the agree- 
ment out of the free will nor was she 
competent in law to execute it on their 
behalf. In short they challenged the 
validity of thearbitration proceedings. They 
also contended that they were entitled to 
their share in the property-entered in list 
(D) since it had been acquired out of the 
profits of the estate left by Sheikh Moham- 
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mad Husain and constituted a portion of 

his assets. They aleo claimed mesne profits 

in respect of that property which they 

entered in list (E) attached to the plaint. 

They further alleged that plaintiff No. 1 

attained his majority on the 21st of October, 

1923, and plaintiff No. 2 did so on the 8th 

of October, 1925, and that they came to 

know of the facta mentioned in the plaint 

in the beginning of October, 1926, and con- 

sequently their suit which waa brought on . 
the 20th of October, 1925, was within limi- 

tation. The plaintiffs claimed a decree for 

possession by actual partition in respect 

of 21/104th share in the property mentioned 

in lists (A) to (D),attached to the plaint and 

claimed mesne profits to the extent of Rs, 

6,033-7- 6, together with interest at 6 per cent. 

They also claimed future mesne profits, 

Defendant No. 7 did not put in 
appearance in the Court below, Defend- 
ants Nos. 1 to 3 who are the real brothers of 
the plaintiffs supported the plaintiffs’ case. 
The suit was mainly contested by defend- 
ant No. 4 and defendants Nos, $ and 6 who 
are his real sisters Supported him in his 
defence. Defendant No. 8 said that she 
was the owner of the property which was 
entered in her name and that she had 
purchased it out of her own money and 
that the plaintiffs could not claim any 
share therein. 

Defendant No, 4 contended that the 
agreement and the award were binding on 
the plaintiffs. Even if the agreement and 
the award be not considered to be valid 
the scheme and the division of the property 
embodied therein had been accepted b 
all the members of the family of Sheikh 
Mohammad Husain and thus constituted a 
valid family arrangement which the plain- 
tifs could not be allowed to challenge. 
Regarding the properties which were 
purchased by Sheikh Mohammad Husain 
during his lifetime either in his name or 
in the name of his step-mother, Musammat 
Fayazunnisa, he maintained that those 
transactions could not be considered to be 
benami but the properties dealt with in 
them should be considered to be the ex- 
clusive properties of the persons in whose 
name they had been acquired, since the 
idea of Sheikh Mohammad Husain was to 
provide for him and his step-mother - 
sammat Fayazunnisa, defendant 9$, T. 
Regarding the principal item ofthe pro- 
perty in suit, namely, the factory with 
building and land known as Victor Ice 
and Flour Mills situate in Bagh Sher Jung © 
in the City of Lucknow which is item 
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No. 9 of list A, he contended that the 
plaintiffs could not claim any share in 
that factory since it had been given to him 
by Sheikh Mohammad Husain by means 
of an oral gift about two months before his 
death and it was, therefore, hig own pro- 
perty. Regarding the two ice factories, 
one at the Aishbagh and the other at 
Gorakhpore which had been recently started 
by the defendant and which are to be found 
as items Nos, land 2 of list (D), the 
defence was that these factories had been 
built and started by himself with his own 
funds and could not be in any way con- 
Bidered to be a portion of the assets of his 
father Sheikh Mohammad Husain deceased 
and that consequently the plaintiffs were 
not entitled to claim any share therein. 
As to items Nos. 3 and 4 entered in the 
same list (D) which consisted of a new 
residential house built close to the factory 
at Bagh Sherjang and of mortgagee 
rights in respect of Ohak Dugawan situate 
in Lucknow under& deed executed in his 
own favour he alleged that these were his 
own exclusive properties and the plaintiffs 
could not claim a share therein. He also 
denied the plaintifis’ right to claim any 
profits in respect of the three items of 
property mentioned in list (E) attached to 
the plaint. Those profits were in respect 
of the Aishbagh factory, the factory at 
Gorakhpore, the Ohak Dugawan property 
and the property in Amethi which had 
been acquired by defendant No. 8. He 
further pleaded that the claim of plaintiffs 
was barred by limitation. His contention 
was that plaintif No. 1 was born in 
August, 1900, and the suit was brought in 
1926 more than three years after the attain- 
ment of majority and was thus barred by 
limitation. 

The main points, therefore, for the deci- 
sion in this case were as follows:— 

1. Whether the award dated the 2nd 
of April, 1912, could be considered to be 
valid as such or at any rate as a family 
settlement? 

2. Whether the Victor Ice and Flour 
Factory situate in Bagh Sherjang, Mohalla 
Rakabgunj, City Lucknow had been gifted 


orally by Sheikh Mohammad Husain to 
Ainir Husain defendant No. 4 during his 


fetime some two months before his death? 

3.. Whether the plaintiffs are entitled 
to any: share inthe Ice Factories at Aish- 
bagh, City Lucknow, and at Gorakhpore, 
and in the profits thereof or whether they 
are entitled only to their share in the old 
Vieter Ice and Flour Factory situate at 
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Bagh Sherjang at Lucknow, in case the 
family settlement and oral gift set up by 
the defendant No.4 are held not to be 
established ? 

4. If the plaintiffs be found to be entitled 
only to their share and in the old Victor Ice 
and Flour Factory whatis the proper valua- 
tion of that factory as it stood at the date of 
the death of Mohammad Husain and should 
the plaintiffs be allowed any interest on the 
sum representing their share and if so at 
what rate? 

5. Whether theitems Nos. 1 to 8 mentioned 
in list (A) attached to the plaint were ac- 
quired by Mohammad Husain as benami in 
the name of his sonAmir Husain (defend- 
ant No. 4) and his wife F'ayazunnisa (de- 
fendant No. 7) or whether they are their 
own properties having been acquired by 
him for their use and benefit? 

6. Whether the residential house built 
by defendant No. 4 close to the site of the 
old Victor Ice and Flour Factory at Bagh 
Sherjang and the mortgagee rights in 
Ohak Dugawan could be treated as assets 
of Mohammad Husain? 

7. Whether the mauft property situate in 
village Amethi, District Lucknow acquired 
by defendant No. 8 is herown property or 
should that also be treated as assets of 
Mohammad Husain? 

8. Is the claim of plaintiff No. k barred 
by limitation? 

The learned Subordinate Judge of Luck- 
now who tried the case with care and atten- 
tion decided by his judgment dated the 
17th of January, 1928, that the award could 
not be considered to be a binding do- 
cument inasmuch as Musammat Fayaz- 
unnisa defendant No. 7 of the mother of the 
plaintiffs had no right in law to agree to an 
arbitration on behalf of the plaintiffs who 
were minors at the time, The caseofa 
family settlement though taken in the 
pleadings does not seem to have been press- 
ed before him in the course of arguments 
and the learned Subordinate Judge has 
not, therefore, given any finding on the 
point. He held that the oral gift set up by 
defendant No. 4 in respect of the Victor 
Ice and Flour Factory at Bagh Sherjang, 
Lucknow had not been established. He also 
held that the plaintiffs were not entitled to 
any share in the new factories started by 
defendant No 4 at Aishbagh and at Go- 
rakhpore nor in the profits thereof but they 
were entitled to the sharein the Victor Ice 
and Flour Factory asit stood at the time 
of the death of Mohammad Husain. He held 
that the plaintiffs were entitled on this aç- 


117 I. O. 1029 


tount to their share in the sum of Rs. 25,526 
which he found to be the value of the 
factory at that time, He awarded the plaini- 
iffs interest on their share in the said sum 
at the rate of 1 per cent. per mensem. As 
to items Nos. l to 8, mentioned in list (A) 
attached to the plaint, which had been ac- 
quired by Mohammad Husain in the names 
of his son Amir Husain defendant No. 4 and 
his wife Fayazunnisa defendant No. 7 he 
held that they had not been acquired by him 
as benami but had been acquired by him for 
the use and benefit of defendant No. 4 and 
defendant No. 7 and were, therefore, their 
exclusive property. As to the residential 
house built by Amir Husain defendant 
* No. 4 adjacent to the site of the old factory 
in Bagh Sherjang aud the mortgagee 
rights in Chak Dugawan his finding was to 
the effect that these properties were the 
properties which had been acquired by 
defendant No. 4 after the death of Moham- 
mad Husain and could not be considered 
to be the assets of Mohammad Husain. As 
to the muafi land situate in village Amethi 
District Lucknow he held that that was 
the exclusive property of defendant No. 8 
acquired from her own funds and could 
not under any circumstances be treated as 
assets of Mohammad Husain. 

On the question of limitation he decided 
in favour of plaintiff No, land held that 
his suit was within limitation. 

As a result of these findings he decreed 
the plaintiffs’ suit by giving thema decree 
of 21/104th share out of the items which he 
held to be the property left by Mohammad 
Husain at the time of his death and also 
out of the sum of Rs 25,526 the value of 
the Victor Ice aud Flour Factory.+ As stat- 
ed above he awarded to them interest on 
their share in the sum at the rate of 12 per 
cent. per annum from the 4th of March 1912, 
the date of the death of Sheikh, Mohammad 
Husain to the date of realization, A pre- 
liminary decree for partition was directed 
by him to be prepared in the case. Both the 
plaintiffs as well as defendant No. 4 have 
filed appeals against the decree of the 
learned Subordinate Judge. The appeal 
of defendant No, 4 is No. 50 of 1928 and 
that filed by the plaintiffs is No. 61 of 
1928, . 

Defendant No. 8 Musammat Hamidunnisa 
wife of defendant No. 4 has filed cross- objec- 
tions to the effect that she should have been 
allowed her costs of the suit. The result 
of the two appeals is that the whole case 
has been argued before us in regard to every 
point involved therein, 
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We have heard arguments in this case 

at great length and are indebted tothe ' 
Counsel for the parties fer having argued 
their respective cases in an able and exhaus- 
tive manner. We now proceed to give our 
findings on each of their points which we 
have stated above and need not repeat them 
again. 
Point No. 1. The question relating to 
the validity of the award was presented by 
defendant No. 4from two points of view. 
Firstly, that the award was valid, Musammat 
Fayazunnisa being fully competent to 
refer the matter to arbitration since she 
was a testamentary guardain of her minor 
children having been appointed as such by 
her husband Sheikh Mohammad Husain. | 
Secondly, that the scheme of distribution 
of the property as detailed in the award con- 
stituted a valid family settlement binding on 
the plaintiffs and on all the members of the 
family of the deceased Sheikh Mohammad 
Husain. It was only the first aspect which 
was argued before the learned Subordinate 
Judge and it is unfortunate that the second 
aspect was not argued before him on be- 
half of defendant No. 4. Under the circum- 
stances we have not had the benefit of the 
views of the learned Subordinate Judge on 
that point. In our opinion the matter was 
so important that we allowed the learned 
Counsel for the defendan.-appellant to 
argue it at full length and we shall state 
our conclusion presently. 

As to the validity of the award the learned 
Subordinate Judge held thatit was invalid 
since Musammat  Fayazunnisa defendant 
No. 7 who was the mother of the plaintiffs 
had not been proved to have been the testa- 
mentary guardain of the plaintiffs. She was, 
in his opinion, a person who waa not entitl- 
ed to enter into such an agreement on be- 
halfof the plaintiffs since she could not be 
considered to be their guardian. We think 


.that on this point the view of the learned 


Subordinate Judge is right. In Imam- 
bandi v. Mutsaddi (1) their Lordships of the 
Privy Council held that the mother of a 
Muhammadan minor had no higher powers 
to deal with his property than any out- 
sider or non-relative who happened to have 
charge of the minor for the time being. 
The fact that she was his de facto guardain 
could not invest her with any power to 
deal with the infant's property. This is 
now the settled rule of law in this country 


(1) 47 Ind. Cas. 513; 45 I. A. 73; 45 0.878; 35 M. 
L. J. 423; 16 A, L. J. 800; 24 M. L. T. 830; 280. L, 
J. 409; 23 0. W.N. 50; 5 P. L W. 276; 20 Bom. L. 
R, 1022; (1919) M. W. N. 91; 9 L. W. 518 (P. O.). 
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and on the basis of that rule it was held by 
the Calcutta High Oourt in  Mohsenud- 
din Ahammad v. Kabiruddin Ahmad (2) 
that an agreement executed by the mother 
of a Muhammadan minor to refer to arbi- 
tration any dispute on behalf of the minor 
will not be binding since such agreement 
would necessarily, if acted upon, involve 
dealings with the immoveable property of 
the minor. In a recent case decided by a 
Bench of this Court to which one of us was 
a party and which will be found reported 
as Shah Mohammad Jamil Atav. Shah 
Mohammad Hafiz Ata (3) the same view was 
taken (vide page 867*). We are, therefore, 
in entire agreement with the finding of the 
learned Subordinate Judge that the agree- 
ment to refer to arbitration executed by 
Musammat Fayazunnisa defendant No. 7 
on behalf of her minor children cannot be 
considered to be binding on them and the 
award if looked at from that point of view 
must be held to be an inoperative docu- 
ment. We are, however, of opinion that 
the scheme of distribution promulgated 
in the award and which the learned Sub- 
ordinate Judge has found to be in no way 
perverse or unfair or influenced by any cor- 
ruption or misconduct of the arbitrators 
and which has been followed without any 
objection whatever fora very long period 
extending over 14 years can well be recog- 
nised as a family settlement and we are 
extremely reluctant to disturb the arrange- 
ment arrived at so far back as April, 1912. 

There were several objections raised by 
the learned Oounsel for the respondent to 
our considering the scheme of the distribu- 
tion of the property laid down by the award 
as a family settlement and we propose to 
deal with each of those objections. 

The first objection raised by the learned 
Counsel for the respondents was to the 
effect that Mohammad Husain had died on 
the 4th of Marcb, 1912, the agreement to 
refer to arbitration had been executed on 
the 25th of March, 1912, and the award was 
delivered by the arbitration on the 2nd of 
April, 1912, The close proximity of these 
dates was according to him significant, 
He said that the time selected for arbitra- 
tion was inopportune and that Musammat 
Fayazunnisa was not in & proper position 
to look after the interest of the minors. 
He contended that according to law she 
could not be considered to be the guardian 


(3) 57 Ind, Cas. 945; 47 O. 713; 26 O. W. N. 246. 
o 112 Ind. Cas. 522; 5 O. W. N. 817; A. L R. 1928 
Oudh 449. 

*Page of 50. W. N,—Ud.] 
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of the plaintiffs who were minors at the 
time. We have considered this objection 
but we have come to the conclusion that 
there was not much substance in it. Mu- 
sammat Fayazunnisa, defendant No. 7 
has not entered into the witness-bex fo 
depose to the effect that at the time that 
the arbitration was taking place she was in 
such grief that she did not understand what 
was being done. She is a competent lady 
and we find from the documentary evidence 
on the record that she was appointed a guar- 
dian of her minor children including the 
plaintiffs from the Oourt of the District 
Judge of Lucknow (vide Ex. A-11], P. R. 87 
and Ex. A-112-P. R. 91 of Part IIT). 

The persons who were appointed arbitra- 
tors were Sheikh Aulad Ali and Sheikh 
Khurshaid Husain both residents of the 
Oity of Lucknow, and one Maulvi Nasir- 
udin resident of District Bara Banki, but 
residing at that time in the same mohalla in 
which all the children of Mohammad Husain 
were living at thattime. The award was 
attested by two persons named Mohammad 
Tawangar Ali and Mohammad Gayasuddin. 
Of these Tawangar Ali was the father of 
Musammai Fayazunnisa and the maternal 
gn of the plaintiffs, It is in evi- 

ence that he was present while the arbi- 
tration proceedings were going on and had 
also attested the agreement to refer to 
arbitration (Ex, A-110 P. R. 70). Moham- 
mad Tawangar Ali was present at the time 
of registration of the agreement execut- 
ed by Musammat Fayazunnisa. Indeed, 
she was identified by him before 
the Sub-Registrar. When the award was 
presented for registration Tawangar Ali 
again identified the umpire Mohammad 
Nasiruddin. There is, therefore, no doubt 
leftin our minds that Tawanger Ali knew 
what was going on and he could well have 
protected the interests of the minors. 

The parties who had referred the matter 
to arbitration were Amir Husain, his two 
sisters and Musammat Fayazunuisa the 
mother of these minor children. If the 
settlement which was arrived at was a fair 
and equitable arrangement and was ac- 
cepted by all the adult members of the 
family we do not see why it should not be 
held binding on the minor members of the 
family even if they were no parties to such 
a settlement. The chief point which we 
have to see is whether the arrangement to be 
found in the award was a proper and 
equitable arrangement. If that condition 
ja not fulfilled the settlement can by no 
means be considered to be binding on the 
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minors, If, however, itisfairand proper 
arrangement, we do not see why the plain- 
tiff should now be allowed to challenge it 
after it has been acted upon by every body 
fora long number of years. The justifica- 
tion for the principle of representation of the 
minors is to be found in the fact that their 
interests are properly safeguarded and that 
the arrangement arrived at i8 an equitable 
one. If we find that there were persons 
present at the time who could look after 
the interests of the minors and if we fur- 
ther find that the arrragement was a fair 
and equitable one we do not feel that we 
should be justified in rejecting that arran- 
gement simply on the ground that the minors 
were not represented by a properly con- 
stituted guardian of theirs at the time 
when the arrangement was arrived at, In 
the case of Hindu families such arrange- 
ments are of usual occurrence and if found 
to bejust and equitable they are upheld 
inspite of the fact that some members of 
thefamily are found to be minors. We 
do not see any reason why a different prin- 
ciple should be applied in the case ofa 
Muhammadan family. Indeed we feel that 
if this principle were not held to apply to 
the case of a Muhammadan family, it 
would be impossible to get a family settle- 
ment if one of the members of that family 
happens to be a minor with no legally con- 
stituted guardian. In view of the facts 
which we have stated above we hold that 
the interest of the minor children of 
Mohammad Husain should be considered 
to have been fully safeguarded and ifall 
the adult members of his family accepted 
the arrangement laid down in the award 
there is ne reason why it should not be held 
binding on the plaintiffs. 

The next objection which was taken by 
the learned Counsel on behalf of the plain- 
tiffs was that if the agreement and the 
award based thereon are beth legally in- 
operative documents, the settlement relat- 
ing to the family property laid down in the 
award should not be considered to be a 
valid family settlement. Wedo not agree 
with that view. It may be that the agree- 
ment and the award as such may not be 
binding on the plaintiffs but there is no 
reason why the scheme of the division of 
the property among the various members 
of the family laid down in the award should 
not be considered to be valid if itis found 
to be justand equitable and one that has 
been followed and acted upon by the 
various members of the family for a long 
period of time. We are fortified in this 
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view by a decision of their Lordships of the 
Privy Oouncil in Brijraj Singh v. Sheodan 
Singh (4), That wasa suit brought by the 
plaintiffs for partition of joint family pro- 
perty which consisted of ancestral family 
properties, The head of the family to which 
the property belonged was one Rao Balwant 
Singh who had executed a Will in respect 
of the gaid property and by virtue of that 
Will had made the partition of the said pro- 
perty. It waa clear that a Will executed by 
amember of a joint Hindu family even 
though he may be the head thereof is in- 
valid in law and it was, therefore, contended 
by the defendants in that case that the 
partition effected by the Will could not be 
held to be valid since it could not be treat- 
ed as a deed of partition but was intended 
to operate only as a Will which it purported 
to be. The trial Judge took the view that 
the arrangement laid down in the Will 
ought to be considered to bea valid family 
settlement since it had been accepted and 
acted upon by all the members of the 
family fora leng series of years and the 
plaintiffs could not, therefore, impeach its 
validity. The High Court in Allahabad in 
appeal, however, took a different view and 
held that the Will could not be treated as 
evidence of a family settlement and since it 
purported to deal with the joint ancestral 

roperty it could have no operation. On 
behalf of the defendants it was argued 
before their Lordships of the Privy Council 
that the partition exbibited by the Will had 
been acted upon for a long number of 
years and that it could not now be impeached 
as invalid under Hindu Law, Their Lord- 
ships accepted this view and took the same 
view of the caseas was taken by the trial 
Judge. Their Lordships observed that the 
document was much more than a Will since 
it could well be described as a family ar- 
rangement contemporaneously made and 
acted upon by all the parties. Their Lord- 
ships remarked that it was treated as such 
at the time, that mutation of names Lad 
been effected accordingly and that the 
scheme laid down therein had been acted 
upon by all parties for a series of years 
without any dispute or misunderstanding 
as their respective rights under it and the 
arrangement exhibited by it could not now 
be upset. The circumstances similar to those 
which existed in that case are presentin 
the cage beforeus. The award may be an 


(4) 19 Ind. Oas. 826; 40 I. A. 101; 35 A. 337; 17 


O. W. N. 949; (1913) M. W. N. 815; 11A. L. J. 698; 
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invalid document but the scheme of partı- 
tion exhibited by it was accepted as a 
family settlement by every member of the 
family of Mohammad Husain. It has been 
found just and equitable arrangement and 
has been ucted upon by all the members of 
the family without any dispute or objection 
having been raised against it for a period 
of over 14 years. It would, therefore, be 
obviously unjust to set aside this arrange- 
ment now merely on the ground that 
the award could not be held operative in law. 

The next objection raised by the learn- 
ed Oounsel for the plaintiff was that if the 
effect of the award was that the minors 
lost a portion of the property to which they 
were entitled it ought to be treated as an 
alienation of their property and since there 
was no legally constituted guardian of 
theirs the settlement could not be upheld. 
Weregret we are unable to take this view 
of the family settlement. In a case which 
went to their Lordships of the Privy 
Council and which will be found reported 
as Khunni Lal v. Gobind Krishna Narain 
(8), Mr. Ameer Ali delivering the judgment 
of tneir Lordships accepted the principle 
laid down in the case decided by the High 
Court, N. W. P., and reported as Lalla:Oudh 
Beharee Lall v. Ranee Mewa Koonwer (6) 
which was to the effect that the true 
character of such a transaction ap- 
peared to be a settlement between the 
several members of the family of their 
disputes each one relinquishing all claim 
in respect of all property in dispute other 
than that falling to his share and each 
recognising the right of the others as they 
had previously asserted it to the portion 
allotted to them respectively. It was in this 
light rather than as conferring a new dis- 
tinct title on each other that the transaction 
should be regarded. The same principle 
was affirmed by their Lordships ina subse- 
quent case reported as, Ramsumran Prasad 
v. Shyam Kumari (T) Lord Phillimore in 
delivering the judgment of the Board while 
referring tothe previous case observed:— 

“This Board held that the compromise on 
ita true construction did not mean an 
alienation, and that it was not right to say 
that the heir-at-law or the derivative 

on Ind. Cas. 477; 38 I, A. 87; 33 A. 356; 15 O. 


545; 8 A. L. J. 539; 13 0. L.J. 575; 13 Bom. 
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e) 3 Asa BO. R. 82. 
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purchasers derived a title from the daugh- 
ters, Itis obvious that to put it as the 
respondents in that case did, that the pur-. 
chasers derived title from the daughters was 
begging the question. The property be- 
belonged to one or other or possibly both, of 
the parties to the -dispute, and the com- 
promise proceeded upon the footing that 
it was uncertain in which of them the title 
was, As their Lordships put it, it was based 
on the assumption that there was an an- 
tecedent titleof some kind in the parties 
and the agreement acknowledged and 
defined what that title was". The principle 
of law thus laid down by their Lordships 
ofthe Privy Oouncil amounts to this that 
where several members of a family arrive 
at a settlement each one relinquishing his 
claim in respect of the property not falling 
to his share and recognizing the rights of 
the others as they had previously asserted 
it to the portions allotted to them respec- 
tively, the transaction should be looked up- 
on asa family arrangement and not as a 
transfer from one member to the other 
member. This view was also held by Mr. 
Lindsay, J.O, (now Mr. Justice Lindsay) in 
Dilipat Singh v. Kashi Nath (8). The 
learned Judge held in that case that the 
test of a family arrangement was that it 
constituted a recognition of a pre-existing 
title and not that the parties derived any 
title from each other. In White and Tudor's 
Leading Oases in Equity, Vol. T, 8th Edition, 

it is stated on page 241 that the real con- 
sideration and motive ofa compromise con: 
sisting of a family arrangement is not the 
sacrifice cf a right but the abandonment 
ofa claim. Weare also supported in this 
view by &'recent decision of the Bench 

of this Court consisting of Stuart, O. J. and 

Hasan,J., and reported as Lal Harihar 
Partab Bakhsh Singh v. Bisheshwar Bakhsh 
Singh (9) known as the Gangwal case. 

We, therefore, come to the conclusion 
that the scheme of settlement as 
laid down in the award cannot be looked 
upon as an alienation on behalf of the 
minor members and as such invalid. 

The next objection raised in respect of 
this family arrangement was that it had not 
been proved that the plaintifis ever adopt- 
ed the arrangement. The reply to this 
argument is a very short one, We have 
already stated that Musammat Fayazunnisa 
the mother of the plaintiffs was 
appointed their guardian by virtue of 

(8) 24 Ind. Cas 542; 17 O. O. 108 


(9) 109 Ind. Caa. 423; 5 O. W. N, 299 at p, 342; A. T. 
R. 1928 Oudh 307; 3 Luck, 326, 
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an order of the District Judge of 
Lucknow passed on the 18th of September 
1912 (P. R. 910f Part III), The appointment 
was, therefore, made about six months after 
the death of Sheikh Mohammad Husain 
and a little over five months after the 
award. In the application for guardianship 
filed by Musammat Fayazunnisa she showed 
as the property of the minors the very same 
property which had been given to them 
under the award, This was a very clear evi- 
denee of her conduct accepting the arrange- 
ment laid down in the award. Áfter she had 
been appointed as guardian by the Court 
noobjection was raised by her to the effect 
that the arrangement of partition laid 
down by the award was injurious to her 
minor children of whom she had been 
appointed guardian by the Court. In our 
opinion her adoption of the arrangement 
after her appointment as guardian should be 
considered to be an adoption of the arrange- 
ment by the minors themselves. But matters 
did not rest here. It is admitted that 
Mohammad Iftikhar Husain the eldest son 
among the children of Musammat Fayazun- 
nisa who is defendant No. 1 in the case and 
who attained his majority on the 18th of 
August, 1920, (vide Ex. 7 P. R, 92, Part III) 
has not til now raised any objection to 
the validity of this arrangement. The 
present suit was filed on the 20th of 
October, 1926, It would thus appear that one 
of the sons of Fayazunnisa has not chosen 
to repudiate the arrangement arrived at 
under the award and has abided by it for 
& period of extending over six years. 
Plaintiff No. 1 Mohammad Aijaz Husain 
reached hisage of majority on the 21st of 
October, 1923, and for a full period of three 
years he accepted the arrangement laid 
down by the award. It is only one day 
before the expiration of the period of 
limitation that he has filed the present 
suit. These facta speak for themselves. 


We further find that on the basis of 
mortgage-deeds dated the 16th of Septem- 
ber, 1905, 19th of September, 1906, an 
llth of December, 1906, which were mort- 
|i hae executed in favour of Sheikh 

ohammad Husain and which have fallen 
into the share of the plaintiff and his 
brothers under the award (vide Ex, 1 P.R., 
73), a suit was instituted by Ittikhari 
Husain defendant No. 1 after attaining 
majority and by his other three brothers of 
whom plaintiff No. 1 was one as minors 
under the guardianship of their mother 
Musammat Fayazunnisa on the 13th of 
October, 1922, The decree was passed in 
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their favour onthe llth of October, 1923 
This decree was made absolute on the 
lst of November, 1924. The application 
for making the decree absolute is on the 
record (vide Ex. A-120 P. R. 179) This 
application was filed on the 22nd Septem- 
ber, 1924,and is signed both by Iftikhar 
Husain and Aijaz Husain, plaintiff No.1. 
It is admitted that the decree absolute 
which was passed on the basis of this appli- 
cation on the lstof November, 1924, has 
been put into execution and the property 
which -was mortgaged has been purchased 
by the plaintiff at an auction sale on the 
25th of September, 1926, (vide note append- 
ed to item No. 17 of list (A), P. R., 9 Part 1). 
It is, therefore, clearly established that the 
award was acted upon not only by defend- 
„ant No. 1 after he became a major but also 
by plaintiff No. 1 after he had attained his 
majority. 

One other objection raised by the 
learned Oounsel for the appellants was 
that the settlement exhibited by the award 
could not beconsidered to be a valid settle- 
ment since it had not been proved by 
any evidence onthe record that there was 
any dispute among the children of Meham- 
mad Husain relating to partition or other- 
wise, It was argued that there being no 
dispute it was idle to contend that any 
settlement could have been arrived at, We 
do not think this contention is possessed of 
any force. In order to have a valid family 
settlement it is not necessary that there 
must be a dispute in existence at the time 
when such settlement is arrived at. It. 
ma; be that the members of the family 
may anticipate disputes likely to arise 
thereafter and ifin order to prevent the 
arising of such disputes and to secure 
peace and happiness in the family they 
arrive ata settlement among themselves, 
the settlement arrived at must be deemed 
to be valid. We are supported in this 
view by a decision of-the late Court of 
Judicial Commissioner of Oudh reported 
as Gandharp Singh v. Nirmal Singh (10). 
It was held in that case thatin order to 
validate a family settlement it is not 
necessary that there should bean existing 
dispute. Itis sufficient that there should 
be the possibility of a further dispute which 
might result in litigation, and to avoid a 
possible litigation and the consequent 
reservation of the family property is to be 
deemed a sufficient consideration for 
a family settlement. l 
We may now summarise briefly how the facts 

tand. Sheikh Mohammad Husain died on 

(10) 54 Ind, Cas, 325; 22 O, O, 300; 6 O, L. J. 629, 
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4th the of March, 1912, leavinga widow and a 
certain number of children some of whom 
were majors and some'of whom were minors. 
The widow was not the only person left 
to look after the interest of her minor child- 
ren but there was her own father a res- 

table gentleman against whom nothing 
hag been established and who stood in the 
positien of the maternal grandfather of the 
plaintiffs. Oertain items of the property 
stood in the name of one of his sons who 
was a major and certain items of property 
Btood in the name of the mother of the 
plaintiffs; The Ice and Flour Factory 
which was owned by Mohammad Husain 
was claimed by one of the sons as his 
property having been gifted to him during 
the lifetime of Mohammad Husain. 
All the members of the family agreed to 
refer their disputes to arbitration. An award 
was delivered by the arbitrators against 
the fairness of which nothing has been 
established. The learned trial Judge has 
found it to contain a fairand just arrange- 
ment. The partition effected by the award 
seems to have been accepted by every 
member of the family since no objection 
by any body has been proved to have 
ever been raised against it. Soon after the 
award the mother of the plaintiffs files an 
application for guardianship in a compet- 
ent Court in which she shows the property 
belonging tothe minors the same which 
had been allotted to them under the award. 
At no time after her appointment as 

dian do we find her raising any 
disse or objection to the arrangement 
laid down by the said award. Matters 
continue inthis position for a long num- 
ber of years. One of her sons attains 
majority but does not dispute the 
said arrangement. Another son attains 
majority and he too does not for about 
three years afrer attaining his majority 
dispute the arrangement. Indeed we find 
him joining with his elder brother in 
bringing & suit on the basis of the mort- 
gages allotted to him under the said award. 
A decree was passed by the Oourt and 
the same property was purchased by both 
of them in execution proceedings held 
on the basis of that deeree. We further 
find that it is after a period of over fourteen 
years that the present suit has been in- 
stituted by the present plaintiffs, 

Looking tothe facts and circumstances 
which we have mentioned above we are clear- 
ly of opinion that although the award dated 
the 2nd of April,1912, may not be an 
effective and good award in law ag 
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such but the arrangement laid down 
by it for the distribution of the pro- 
perty was accepted by all the adult mem- 
bers of the family at the time was also 
subsequently accepted by the mother of 
ths plaintiffs who was appointed by the 
Oourt as their guardian and no dispute or 
objection has been raised against it fora 
period of fourteen years, We, therefore, 
hold that the arrangement of.distribution as 
exhibited by the award dated 2nd of April, 
1912, must be upheld as a valid family 
arrangement. 

Point No. 2.—This point relates to the alleg- 
ed oralgift by Mohammad Husain to his son 
Amir Husain defendant No. 4, The learned 
Subordinate Judge has decided this point 
against the defendant and has held that 
the alleged oral gift has not been establish- 
ed, The learned Counsel for the defendant- 
appellant has taken us through the entire 
evidence on the record on this point, 
but we do not find that evidence 
sufficient to enable us to givea finding 
in favour of the defendant. The 
first point which strikes us is that 
Mohammad Husain was a man of business 
and had large dealings both commercial 
For sucha man to make an 
oral gift of such a large property as that of 
Victor Ice and Flour Mills seems to us to 
be improbable. The second point which we 
should like to mention is that if the 
defendant No. 4 wanted to prove the oral 
gift it was necessary for him te set it up 
in his pleadings with accuracy as to detail 
and to prove as alleged. This rule was 
laid down by their Lordships of the Privy 
Council so early as 1867 in regard to nuncu- 
pative, 4 e., oral Wills: vide Babu Beer Pertab 
Sahee v. Maharajah Rajender Pertab Sahee 
(11) where their Lordships observed that 
where a party relied upon an oral Will he 
was bound to prove with the utmost precis- 
sion the words on which he relied with 
other circumstances of time and place, 
Referring to para. 13 of the written 
statement of defendant No.4 we find that 
without giving any time or specifying any 
place his plea was in the following words:— 
"Mohammad Husain about two months 
before his death having gifted the said 
factory to the answering defendant made 
him the owner thereof and delivered him 
proprietary possession instead of that of 
& manager." 

On the 14th May, 1917, he was 
asked to give the exact date of the oral 


T 12 M. T. A. 1; 9 W. R. P. C. 15; 2 Suth, P. O, J, 
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ift,but hewas unable to do so, When de- 
endant No.4 gave hisevidence in Oourt and 
wasin the witness-box his own side put 
him this question and on P. R. 69 he stated 
that the gift was made two or 24 
months before his death. We thus see 
that till after the defendant went into the 
witness-box no indication of time and place 
as to where this alleged gift took place had 
been given, In view of this oireumstance 
any proofsubsequently given by defend- 
&nt No. 4, through his witnesses would, 
in our opinion be considered to be highly 
suspicious, [The learned Judges referred 
to theoral evidence and continued:] 

We, therefore, hold that on the etrength 
of the oral evidence produced in the case 
it cannot be said that the alleged gift is 
established, 

The next point which, in our opinion, goes 
against the genuineness of the gift is the 
state of accounts and other documents 
connected with the factory. 

All this documentary evidences shows that 
Mohammad Hueain retained the control of 
the factory right upto the date of his 
death. Our finding, therefore, is to the 
effect that the alleged oral gift set up by 
defendant No, 4 in respect of Victor Ice and 
Flour Mills at Bagh Sherjang is not 
established, 

Point No. 3. Thequestion to be dealt with 
under. this head is to the effect that the two 
new Ice Factories started by defendant No. 4 
one at Aishbagh, City Lucknow, and the other 
at Gorakhpore should be held to have been 
acquired by defendant No. 4 out of the 
profits of the Victor Ice and Hour Factory 
at Bagh Sherjang, and the plaintiffs should 
be given a share in those factories and 
they shoald also be given mesne profits 
in respect thereof from the lst September, 
1925, upto the Ist October, 1926, as entered 
in list E. The Subordinate Judge has dis- 
cussed this question at great length under 
issues Nos. 10 and 11,and has given his fiad- 
ing against the plaintiffs. He has held that 
the two new-factories are the exclusive 
property of defendant No.4 and that the 
plaintiffs cannot claim any share in 
them. We are in entire agreement with 
the finding of the learned Subordinate Judge 
on this point. Although after the death of 
Mohammad Husain defendant No, 4 con- 
tinued to work the Victor Ice and Flour 
Factory and derived large profits, which 


enabled him to acquire considerable pro- . 


perty afterwards and to develope his 
business,’ yet it cannot be said that those 
profits could be attributed to no other 
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cause but to his being in possession of 
that factory. It is obvious that until it had. 
been actually worked by defendant No, 4 
&nd until he had spent his skill and labour 
on working it,it was not possible for tha 
factory to yield any profits, We find 
ourselves unable to determine how far 
these profits could be attributed to one 
cause or the other and under these circum- 
stances the only course open to us is what 
the Jearned Subordinate Judge did, namely, 
to determine the valuation ofthe Victor 
Ice and Flour Factory situate at Bagh 
Sherjang, Lucknow, as it stood at the 
time of the death of Mohammad Husain 
and to give the plaintiffs a share in the said. 
valuation and in lieu of profits to decrea ` 
to them interest not at the ordinary Oourt 
rate of 6 per cent, but ata higher rate which. 
the learned Subordinate Judge has deter- 
mined and, in our opinion, rightly to be 12 
percent. per annum, The learned Counsel 
for the plaintiffs relied upons. 88 of 
the Trusts Act and upon the well- 
known case of Docker vw. Somes (12). Wa 
are in full agreement with the principle. 
laid down by the Lord Ohancellor in this 
case. On page 324* ıt was remarked by His 
Lordship that should in any case serious 
difficulty arise in tracing and apportioning 
the profits, that might bea reason for 
preferring a fixed rate of interest in that 
case. In the case before ua no accounts of 
the profits of the factory have been filed, 
nor has an enquiry been made by tha 
trial Judge on this point. Indeed it would. 
have been impossible to make an enquiry 
and to separate the profits ina manner 60 as 
to determine the share of such profits in 
which the plaintiffs would be entitled to 
participate In a case reported as Davis v. 
Davis (13) this proposition has been clearly 
enunciated by their Lordships of theCourt ef 
Appeal. On page 317, they have laid down. 
the rule that it will be in the option of 
the Oourt either to decree the profits or 
to decree such interest, which it may deem 
proper in the circumstances ard which 
nesd not necessarily be the current rate of 
interest, Our finding, therefore, on thia 
point is that the plaintiffs are neither entitl- 
ed to any share in the two Ice Factories atart- 
ed by defendant No. 4 one at Aishbagh, 
Lucknow, and the other at Gorakhpore, nor 
are they entitled to claimany profits of 
(12) (1834) 39 R. R. 217; 39 E. R. 1095; 2 MyL & K, 
655; 3 L. J. Oh. 200, 
3) (1902) 2 Oh. 314; 71 L. J, Oh. 539; 51 W. R. 8; 
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those. concerns. The only thing to which 
the plaintiffs are entitled is the share in 
such value of the Victor Ice and Flour 
Factory as may be determined to be the 
proper valuation thereof at the time of the 
death of Mohammad Husain. This will be 
dealt . with under the next point. We 
also find that the rate of interest which has 
been awarded by the learned Subordinate 
Judge at 12 per cent. per annum isa fair rate 
andit should be awarded to the plaintiffs 
in lieu of profits in coneideration of 
all the circumstances of the case. 

Point No. 4. This point relates to the valua- 
tion of the factory (Victor Ice and Flour 
Mills). aa it stood on the date of the death of 
Mohammad Husain. 

Point No, 5. Under this heading we have to 

consider the question whether the items Nos. 
l'to8 mentioned in list A attached to the 
plaint were acquired by Mohammad 








“A | 
$4 
"3 Nature of deed. Date of deed. 
m 
l| Mortgage-deed ... | 8th June, 1898’ 
8 | Bale-deed + | 20th January, 1905 
8  Mertgage-deed .. | 25th November, 1909 
5 e-deed | 22nd August, 1910 
3 | Bale-deed 23rd Auguat, 1910 
T | Lease 27th March, 1911 
£| Bale-deed 25th July, 1911 
2 | Bale-deed Ist November, 1911 


. In the above statement Amir Husain has 
been described as son and Musammat 
Fayazunnisa has been described ag wife. 
Looking to the deeds it will be apparent 
that excluding the mortgage-deed dated 
the 25th November, 1909, which was acq- 
uired both inthe names of Amir Husain 
and Musammat Fayazunnisa, Four deeds 
were acquired in the name of the wife 
and. three in the name of the gon, A re- 
sidential house at Rampore was acquired 
in thename of the son (item No, 5) and 
another residential house at Yahyagunj, 
City Lucknow, was acquired in the name 
of the wife (item No. 4). Excluding the two 
regidential houses all the transactions re- 
lated to & village J ehta, which is situate 
at a distance of about six miles from the 
Oity of Lucknow. The mortgagee rights, 
excluding the deed in the name of both, 
were acquired in- the name of the wife, 
whereas the theka was acquired in the 
name of his son. Two small plots of land 
containing trees were. acquired in 
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Hussain as benami in the names of his son 
and-wife, Amir Husain &nd Musammat Fayaz- 
unnisa respectively, are whether they were 
acquired byhim for their use and benit. 
The learned Subordinate Judge has con- 
sidered this question underiesue No.8. He 
has decided this point against the‘plaintifis 
and ‘has held that the object of Mohammad 
Husain in acquiring these properties in the 
names of his son Amir Husain and his wife 
Musammat Fayazunnisa was that these pro- 
perties should be their exclusive proper- 
ties. The learned Counsel for the plaint- 
iffs has challenged this finding and we 
have to examine how far the plea em- 
bodied in this point has been substantiated, 
Turning to the list A of the plaint we find 
that the deeds relating to which this plea 
relates if taken chronologically will stand as 
follows :— 


Exhibit and pags 


In whose name, of the record, 





—M—Ó—MÀ —M——— aaa 


wife Ex. 5 (P. R. 2 of part 3). 
son Ex. Al (P. R. 9): 
son and wife! Exs. 13 and A98 (P. R. 27). 
Bon Ex. A-101 (P. R. 30). 
wife Ex. A-102 (P. R, 30). 

. son Ex. A-105 (P. R. 31). 

"E wife Ex. A-106 (P. R. 34). 

ts wife Ex, A-108 (P. R. 30). 





August, 1910, one in favour of the son 
and the other in favour of the wife. , Oer- 
tain  under-proprietary land in village 
Jehta was also acquired in the name of the 
wife. The scheme when analysed shows 
that the object of Mohammad -Husain pro- 
bably was to give to the son and the wife 
almost equal amount of the property, by 
acquiring it in their names. We have not been 
able tofollow, nor has the learned Ooun- 
sel for the plaintiffs been able to explain 
to us why these properties were acquired 
benami in the names of both kon and wife, 
If his idea was to acquire them benami for 
his own use and benefit he could have 
acquired them in the name of only one, and 
probably in the nameof his wife Musammat 
Fayazunnisa,. 

We do not, however, find this ta be & fact. 
If one residential house was acquired, in 
the name of the son, another residential 
house was acquired in the name of the 
wife. If one plot of land containing 
trees which was probably a grove 
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was acquired in the name of the son, 
another was acquired the next day in 
the name of the wife. These circumstances, 
in our opinion, make it very probable that 
the object of Mohammad Masain was to 
acquire these properties for the use and 
benefit of the persons in whose names the 

F deeds relating to those properties stood. 
It was contended by the learned Counsel 
for the appellant that according to the rule 
laid down by their Lordships of the Privy 
Council there ought not to be made any 
presumption in this country as to the pro- 
perty having been acquired for the advance- 
ment of the son and of the wife and in 
support of this contention reliance was 
placed on three cases, reported as 
Gopeekrist Gosain v. Gungapersaud Gosain 
(14), Nawab Ibrahim Ali Khan v. Ummatul- 
Zohra (15) and Sura Lakshmiah Chetty v. 
Kothandarama Pillai (10). 

We fully agree with the principle enun- 
ciated by their Lordships of tke Privy 
Oouncil in these cases,and are bound to 
follow it. There being no presumption 
as to advancement the decision has to be 
given according to merits in each case. 
Ftyidence has been given regarding this 
matter, which the learned Subordinate 
Judge has discussed in great detail and wa 
must state that after the whole of the. evi- 
dence was placed before us we came exactly 
to the. same conclusion as was arrived at by 
the learned Subordinate Judge. |The 
learned Judges discussed the evidence and 
continued: | 

Our finding, therefore, on this point is 
that ‘items Nos. 1 to 8 mentioned in liat A 
attached to the plaint were acquired by 
Mohammad Husain in the names of defend- 
ant No.4.Amir Husain and of defendant 
No. 7. Musammat Fayazannisafor their use 
and benefit and that they are not in any Way 
benamt. 

[Points Nos. 6 and 7 are.not material]. 

Point No.8. This is the last point in 
the case and deals with the plea of 
limitation raised by defendant No. 
The present suil was brought on, the 
20th of October, 1926, and the. contention 
raised on behalf of defendant No. 4 is 
that plaintiff No.1 attained his majority 


14 6M.LA. 53;4 W. R. P, 0.46;1 Sar. P, O. J. 
493; 19 E. R. 20 
19A. 267; 1 Sar. P. O. J, 117 


pone A. l 

. QJ. 

(16) 88 Ind. Cas, 327; 52 L A. 286; 48 M. 605; 23 
AL J. 862; 49. M, D. J. 109; 42 C. L. J. 8; ; 
1995 P. O. 181; 27 Bom. L. R. 1078; 290 


a R300; 281. W. 138; (1925) M W. N, 7111 
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much earlier than threeyeàrs prior to October: 
1926, His case is that plaintiff No. 1 was" 
born in August, 1900, and thus attained his 
majority in 1921. The reply given on behalf 
of the plaintiff No. 1 is to the effect that he 
was born on the 21at of October, 1902, and 
completed his 21 years on the 21st of Octo- 
ber, 1923. The present suit having been 
brought on the 20th of October, 1926, was 
brought within three years of the date of 
his attaining majority and was, therefore, 
within limitation. The learned Subordinate - 
Judge has dealt with this matter in his find- 
ing under issue No.12. He has accepted the 
plaintiffs’ story regarding the date of his 
birth and has heldthe auit to be within 
limitation. 

We now proceed to discuss this matter. 
The oral evidence on the point standing by 
itself is not satisfactory either way and it 
was agreed before ua by both parties that 
the question has to be decided on the docu- 
mentary evidence. The documentary evi- 
dence consists of an extract from the birth 
register of the Rampore State which isis. 8 
(to be found at P. R, 5). Exhibit 42 is another 
copy of the samedocument filed by the plaint- 
iffs since Ex. 8 did not contain the Political 
Agent's certificate as is required by law, 
whereas Ex, 42 did contain it. It is clear 
from this document thaton the 22ad of Octo- 
ber, 1902, areport was received of the birth 
ofa boy to Mohammad Husain. It is alleg- 
ed on behalf of the plaintiffs that plaintiff 
No. 1 waa born on the 21st of October and 
the report was made the next d&y that 
is the 22nd of October, 1902. We consider 
this entry to bea reliable entry. Suspicion 
was thrown in regard to it by defendant 
who alleged that the identity of Mohammad, 
Husain as entered in that document had 
not been established and reference 
was made to the evidence of a 
witness, examined by the plaintiffs in, 
this connection. Heis P. W. No. 6 Ghulam 


Muhiuddin (P. R. 52). He stated in his eg- 


amination-in-ohief that he knew Mohammad 
Husain father of plaintiff No, 1 whom he 
had met at Rampore. According to tha 
witnees he used to live ia Mohalla Najju 
Khan Ka Gher. He said in his evidence 
that he was aware of the births of two of 
Mohammad Husain’s sons namely, Nanhe 
Saheb and Piare Saheb. It is admitted that 


Nanhe Sabeb is Aijaz Husain plaintiff No. 1 
and. Piare Saheb is Iftikhar Husain defend- 
ant No, 1. He clearly states that Piare Saheb 
was born at, the endof the year 1899 and 


Nanhe Saheb was born in the year 1902 and 
was bornin Mohalla Najju Khan Ka Ghor, I$ 
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is unfortunate that only an extract of his 
evidence has been printed and for his ex- 
amination-in-chief we had to refer to the 
original record of the evidence. In oross- 
examination this witness stated that in the 
year 1902 a son was born to another 
Mohammad Husain. He also lived in 
Mohalla Naju Khan Ka Gher. He is still 
alive and now lives in Mohalla Khandsar, 
We are of opinion that the evidence of the 
witness as given in his examination-in-chief 
was not in any way shaken in cross-ex- 
amination. The learned Counsel for defend- 
ant No. 4 tried to connect Mohammad 
Husain mentioned in Ex. 8 with this 
Mohammad Husain but we are unable 
to accept his arguinent, In our opinion 
his evidence when read with Ex. 8 
clearly establishes the birth of the plaint- 
iff No. 1 on the 21st of October, 1902 
oron the 22nd of October, 1902, as is to 
be found in the entry itself. The next 
document referred to us in this connection 
was Ex. A-lll printed on P. R. 87. 
This is an application of guardianship filed 
by Musammat Fayazunnisa defendant No, 7 
mother of plaintiff No. 1. The application 
is dated the 20th of July, Jel2, but 
was actually filed on the 14th of August, 
1912. In para. 1 of that application 
ghe gives18th Rajab 1320 Hijri correspond- 
ing to 21st of October, 1902, as the date of 
the birth of Mohammad AijazHusain plaint- 
if No, 1. This would nave been very 
strong evidence corroborating the plaint- 
iff's story but the unfortunate part of the 
thing is that Musammat Fayazunnisathough 
alive was not examined in this case, It 18, 
therefore, the statement ofa living person 
and cannot be held to be admissible in 
evidence. 

The next document relied upon in this 
connection was Ex. 7 thecertificate of guar- 
dianship granted by the District Judge of 
Lucknow to Musammat Fayazunnisa on 
the 20th of September, 1912, lt will be 
found printed at P. R. 92. That docu- 
ment clearly mentions that Aijaz Husain 
was to attain majority on the 2lst of Octo- 
ber, 1923. It was contended on behalf of 
the defendant No, 4 that this document was 
inadmissible to prove the age, The argu- 
ment was that the dosument could not be 
held admissible under s. 35 of the Indian 
Evidence Act,since it could not be consider- 
ed to be a record kept by a public servant 
in the discharge of his official duty and 
consequently any entry therein could not be 
considered to be relevant. In support of 
this argument reliance was placedon three 
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rulings, i, e., Satis Chunder Mukkopadhya v. - 
Mohendro Lal Pathuk (17), Gunjra Kuar v. 
Ablakh Pande (18) and Harthar Parsad ` 
Singh v, Edul Singh (19). 

On behalf of the plaintiff No, 1 reliance 
was placed on a ruling of the late Court of 
ihe Judicial Commissionerof Oudh reported 
as Mohan Lal v. Mohammad Adil (20) decid- 
ed by Mesers. Dalal and Wazir Hasan, A. J. 
Os. In this case the three rulings mentioned 
above were considered but not followed and 
it was held that a certificate of guardianship 
issued in Oudh was a record made by a 
public servant in the discharge of his official 
duties and an entry in that certificate was a 
relevant fact and could be relied upon 
to preve the age of a particular person, 

We have examined all these cases our- 
selves and after examination we are satis- 
fied that the view of law taken by the late 
Oourt of the Judicial Oommissioner of 
Oudhin Mohan Lal v. Mohammad Adil 
(20) is a correct view at least so far as 
the Province of Oudhis concerned. 

In Satis Chunder Mukhopadhya v. 
Mohendro Lal Pathuk (17) the certificate of 
guardianship was held to bea document 
which could not be considered to be a 
record kept by a public servant in the 
performance ot a duty specially enjoined 
by the law of the country. lt was pointed 
out that there was no law enjoining 
upon a Judge to keep a record of sucha 
certificate. lt was pointed out in Mohan 
Lal v. Mohammad Adil (20) that the certi- 
ficates of guardianship so far as the Pro- 
vince of Oudh was concerned were 
issued by the Court of a District Judge- 
in accordange with para. 205 of the Oudh 
Oivil Digest. They are to be issued in 
a particuiar form prescribed therein. 
It was also pointed out that para, 258 
of the  Oudh Civi Digest which 
was ın force at the time when the present 
certificate was issued contains a rule framed 
by the late Court of the Judicial Oommis- 
sioner of Oudh which was to be reckoned 
as the High Court for Oudh under s. 90 
el, (7) of the Guardians and Wards Act, 1890. 
When the Ohief Court came intoexistence and 
the rules were framed by it with the sanc- 
tion of the Government under the same 


“section of the Guardians and. Wards Act, a 


similar rule has been incorporated in the 
Oudh WVivil Rules as rule No, 272. We 

(17) 17 O. 849, 

(18) 18 A, 478; A. W. N. (1896) 188. 

19) 57 Ind. Oas. 333; 5 Pat. L., J, 460; 2 P. L. T. 11; 
(1921) Pat. 100. 

(20) 89 Ind, Cas. 69; 2 O. W., N., 601; 12 O, L. J. 493; 
A.L R. 1926 Oudh 88, 
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think that this position which was pointed 
out in Mohan Lal v. Mohammad Adil (20) 
makes the ruling of the Oalcutta High 
Court inapplicable in the Province of Oudh. 
We are not aware whether any rule has 
been framed by the Calcutta High Oourt 
under s. 50,cl. (j) making it compulsory 
for the Court of a District Judge to issue 
a certificate in prescribed form. Be that 
as it may, it is clear from the Oalouttaruling 
that this aspect of the case was not present 
tothe mind of their Lordships of the Caloutt& 
High Court who decided the said case. 

to the case reported as Gunjra.Kuar y. 
Ablakh Pande (18) it is quite ehough fdr 
us to state that that case can be of no assist- 
ance to us in deciding this matter since 
the judgment reported is a short judg- 
ment and does not discuss the question 
on the above merits. The case decided 
by the Caloutta High Court was followed 
and this was considered sufficient for the 
decision ofthe appeal. : 

In Harihar Prasad Singk v. Edul Singh 
(19) the question of the admissibility of the 
certificate of guardianship was never con- 
sidered. The only thing that was held 
in that case was that an order appointing a 
guardian could be no evidence of minotity 
and the Oaloutta case quoted above was 
relied upon in support of the proposition. 
No reason is to be found in the said 
ruling beyond a statement to the effeot 
that the Oalcutta ruling laid down a pro- 
position and it ought to be followed. 

With all due respect to the learned Judges 
responsible for the decision of the cases 
quoted above weare constrained to hold 
in agreement with the case decided by 
the late Court of the Judicial Oommis- 
sioner of Oudh and reported as Mohan Lal 
v. Mohammad Adil (20) that in the Province 
of Oudh a certificate of guardianship 
issued bya District Judge toa guardian 
appeinted by him of a particular minor 
is a record made by a public servant in 
the discharge of his official duties and 
an entry in such record is, therefore, ad- 
missible under s, 35 of the Indian Evidence 
Act. We, therefore, hold that the certificate 
of guardianship filed in this case (Ex. 7) 
is admissiblein proof of the ageof plaint- 
iff No. 1. 

It was contended on behalf of de: 
fendant Ne. 4 that the date of birth of 
plaintiff No.1 in Exs. A-79 and A-80 (P, R. 
172 and P.R. 174) was entered as 6th 
August 1900 and that ought to be con- 
sidered the correct date of his birth, On 
examination of the factsas disclosed by 
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the evidence on the record it appears to 
us that that date was net an accurate date 
of birth and must be rejected. It was 
stated by the plaintiff, Aijaz Husain in 
his evidence in P.R, 59 that he had 
to appear for the Second Olass Engineer's 
examination which was to be held in 
August, 1921, and if he had put his correc 
date of birth he would not have been 
allowed to sit for that examination since 
under the Government Rules in force he 
must have been at the time ofthe examina- 
tion over 21 years of age, We have satis- 
fied ourselves by looking into the Gov- 
ernment Rules on the subject that this isso. . 
Tt also appears from the evidence “of Amir 
Husain defendant No? 4 (vide P.R. 80) 
that the first certificate which he gave to 
the plaintiff was on the 26th of July, 1921. 
This must have been for an examination 
which was to be held in the month of 
August, next, The plaintiff states clearly 
that he entered this age, 6th August, 1900, 
in order that he might be 21 years of age 


in the examination held in August, 1921. , 


We accept this explanation and reject the 
date of birth givenin Exs. A-79 and A-80 
as incorrect. Our finding on this point, 5 
therefore, is that the plaintif No. 1 was 


actually born on the 21st of October, 1902, :-. 


According to that conclusion he attained 
his majority onthe 2let of October, 1933, 
The sait was filed on the 20th of October, . 
1926, and was within limitation. v 
The result of all our findings is that the 
plaintiffs’ suit must stand dismissed. We. 
have confirmed every finding of the learned 
Sabordinaie Judge except on two points. . 
One of those points is that we have 
disagreed with him on the question 
of the arrangement as laid down in 


the award not being bindingon the plain- ., 


tiffs. The other is that we have found the 


1 


Y 


price of the old Victor Ios and Flour Factory *. 


situate in Bagh Sherjang Oity Lucknow 
to be Rs. 25,000 at the timeof the death of 
Mohammad Husain instead of Rs. 25,526 as 
found by the learned Subordinate Judge. 
Tf we could have found our way not to up- 
hold the arrangement arrived at soon after 
the death of Mohammed Husain as exhibit- _ 
ed by the award dated the 2nd of April, 


" 


> 
P 


1912, we would have confirmed the decree . ; 


passed by the learned Subordinate Judge 


on the 17th of January, 1928, as modified * . 


b 
of March, 1928, witha slight variation in 
the price of the factory as indicated above. 
The result is that the appeal of defendant 
No, 4 Sheikh AmirHusain (Ne, 50 of 1928) 
N 


* 


his subsequent judgment dated the 8th ` ^ 


4 


E 
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will be allowed-and the plaintiffs’ suit shall 
stand dismissed. In the special circum- 
stances of the case we order both the parties 
to bear their own costs in both the Courts. 
The appeal brought by the plaintiffs, Aijaz 
Husain and Khaliqunnisa (No. 61 of 1928) 
will: stand dismissed but without costs. 
The cross-objections filed by Musammat 
Hamidunnisa respondent No.: 8 in appeal 
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No. 6L willalso stand dismissed since, we 
are of opinion that no separate costs should’ 
be allowed to her inasmuch asthesuit was 
mainly conducted by her husband, Amir. 
Husain, who was defendant No. 4 in the 
ease. No order as to costs in respect of the 
cross-objections. ' 

A. Suit dismissed, 
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defendant No, 5), 


defendant No. 6). 
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OUDH CHIEF COURT. 
FiRsT Orvin APPBAL No.77 oF 1928, 
January 29, 1929, 
Present:—Mr. Justice Hasan, Acting 
Ohief Judge, and Mr. Justice Misra, 
KAMAKHYA DUTT RAM 
—PLAINTIFF—AÀPPELLANT . 


Versus 
Lala SHYAM LAE anp oranges 


—DRBFENDANTS—RESPONDHNTS. 

Civil Procedure Code (Act V of 1908), O. XXI, rr. 
69, 78, 90, 98—Sale by Collector—Sale in contraven. 
tion of injunchon—Death of sudgment-debior after 
sale but fore confirmation—Legal representatives 
not iwmpleaded—Adjournment sine die— Fresh pro- 
clamation not issued —Purchase by Pleader—Validity 
of sale—Oudh Cil Digest, r. 275, 

A sale held in execution of a decree is not rendered 
void by the fact that it was held in contravention of 
an injunction restraining the sale. [p. 479, col. 2.) 

Delhi and London Bank, Lid.v. Ram Narain M 
Manohar Das v. Ram Autar Pande (3), Puzhakkal 
Edom v. Mahdeva Pattar (4) and Beli Ram & Bros. 
y. Ram Lal (5), relied on. 

An execution sale held during the lifetime of the 

udgment-debtor cannot be held to be void merely 
ecause the judgment-debtor died after sale and his 
legal representatives were not brought on the record 
before the confirmation of the.sale. [ibid. 

Purchase by a Pleader in an auction sale in execu- 
tion of a decree in which he is engaged on behalf of 
the deoree-holder, though unprofessional has not the 
effect of invalidating the sale. [p. 478, col. 1.] 

Where an execution sale is transferred sine die, 
the sale cannot be conducted without a fresh pro- 
clamation. But omission to issue a fresh proclama- 
tion in such a case is only an irregularity and will 
not vitiate the sale if no substantial injury has been 
caused thereby. [p. 473, col. 2.] 

The.rule that when once a sale has been adjourned 
sine die it cannot be held without a fresh proclama- 
tion applies also to sales held by." Oollectors in 
execution of decrees transferred to them for execu- 
tion. [p. 473, col. 1.1 

First appeal against a decree of the Sub- 


ordinate Judge, Fyzabad, dated the 25th 
February, 1928. 

Messrs. Ali Zaheer, K. P. Misra, Ali 
Muhammad and A. C. Mukerji, for the 
Appellant, 

Messrs, M. Wasim and P. D. Rastogi, for 
the Respondents. 

JUDGMENT .—This is the plaintiff's 
appeal from the decree of the Subordinate 


Judge of Fyzabad, dated the 25th of 
February, 1928. 
The facts are as follows: Shyam Lal 


respondent No.1 and others held a decree 
passed by the Court of the Subordinate 
Judge of Fyzabad fora sum of Rs. 16,600 
and odd against one Babu Sitapat Ram now 
deceased. Under the provisions ofs. 68 
of the Code of Oivil Procedure proceedings 
in relation of the execation of this decree 
were transmitted to the Deputy Commia- 
sioner of Fyzabad and on the 27th of 
October, 1925, the property in suit was 
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Behari Lal respondent No. 4 for a sum of 
Rs, 8000 at a public auction held by the 
Deputy Oommissioner. Babu Bitapat Ram 
died on the 3rd of November, 1925, and on 
the 4th of December, 1925, the Deputy 
Commissioner confirmed the sale. The 
appellant isthe son of Babu Bitapat Ram 


and theobjeot of the suit out of which this’ 


&ppeal has arisen is to avoid the sale of. 
the 27th of October, 1995, The suit has 
been dismissed by the Oourt below as we 
have already said, 

In support ofthe prayer for the declara- 


tion that the sale was void several grounds. 


were urged before thelower Court but at the 
hearing of the appeal before us only such 
of the grounds were re-iterated as we shall 
state in this judgment, ae 
The property in suit previous to its 
devolution upon Babu Sitapat Ram belong- 
ed to Rai Bahadur Babu Sri Ram, O.I. B., 
who made a testamentary disposition in 
respect thereof on the 22nd of May, 1912. 


On the death of the testator this property- 


together with other properties passed to 
Babu Sitapat Ram under the provisions of 
the said Will and the firat ground of the 
claim is that under those provisions Babu 
Bitapat Ram had onlya life-interest and 
the remainder came to be vested in the 
appellant, The learned Subordinate J udge 
has interpreted the Will in question and 
come to the conclusion that the property 
in suit devolved on Babu Bitapat Ram in 
absolute estate. We agree with the learn- 
ed Subordinate Judge. A Bench of this 
Oourt consisting of one of us and Mr. 


-Justice Raza had in a previous case an 


occasion to decide this question of the 
interpretation of the Will of Rai 
Bahadur Babu Sri Ram. The Bench 
decided that Babu Sitapat Ram acquired 
proprietary interest under the provi- 
sions of cl. 4 of that Will in the properties 
mentioned in Sch. IV ofthe schedules 
attached to the Will. Admittedly the pro- 
perty now in suit is entered in the said 
schedule. A copy of the judgment dated 
the 9th of March,1928, Kamakhya Dat Ramy. 
Kushal Chand (1), will be attached to this 
judgment. The Will wassimilarly interpret- 
ed inanother judgment of this Court dated 
the 9th of N Ha ian 1928, a copy of which 
is filed on the record of this case (Ex. A-1). 


The second argument in support of:the. 
appeal is that the sale in question was. 
held inspite of an injunction issued by the: 


(1) 112 Ind. Oas. 136; 5 O. W. N. 437; A. IL R. 1988 


Oudh 340; 3 Luck, 591, 


$e ATL 
purchased by the respondent.Lala Shyam : 
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Court of the Subordinate Judge of Benares. 
he facts bearing on this part of the case 
aTe that a brother of the appellant, namely, 
"Viddyadat Ram, had filed asuitfor parti- 
iion of the family property including the 
property now in suit in the Court of the 
Bubordinate Judge of Benares. To this suit 
his father Sitapat Ram and his brother the 
present appellant and other members of 
the family were made party defendants. 
Viddyadat Ram during the pendency of 
the partition suit moved the Oourt of the 
Subordinate Judge of Benares for issue of 
an injunction to restrain ihe sale which 
was being held at Fyzabad in execution 
of the decree held by the respondents 
Nos. 1 to 3. The Subordinate Judge of 
Benares ordered the desired injunction to 
issue on the 2nd of October, 1925, (Ex. 11) 
after due service of notice on the decree- 
holders, and a copy of the order was also 
transmitted by means of a letter dated 
21st October, 1925, to the Ooart of the 
Subordinate Judge of Fyzabad (Ex. 10) as 
also to the Deputy Commissioner of 
Fyzabad (Ex. 21). The last mentioned 
letter with a copyofthe order passed by 
the Subordinate Judge of Benares on the 
2nd of October, 1925, reached the hands 
of the officer-in-eharge of the sale on the 
26th of October, 1925. Thereupon the 
said officer passed the following order :— 

“Aftera perusal of the said letter and the 
order passed by the Deputy Commissioner 
of this District it is ordered that this 
sale be postponed till further order and 
the case be laid before this Court tomorrow 
(Ex. 2)". 

On the following day, that is the 27th of 
October, 1925, the sale officer recorded the 
following order:—“This case came up to- 
day. As no order for postponement of 
the sale has been passed by the Subordi- 
nate Judge, Fyzabad, it is ordered that 
ihe order, dated 26th October, 1925, be 
cancelled and the sale proceedings be 
resumed", 

The result was that the sale was held 
and concluded on the 27th October, 1995, as 
already stated. It is not necessary to 
decide as to whether Court of the Sub- 
ordinate Judge of Benares had jurisdic- 
tion to issue the injunction which he had 
issued. We willassume that he had. The 
execution proceedings having gone into 
the hands of the Deputy Commissioner of 
the District the issue ofan injunction to 
the  Oourt of the Subordinate Judge, 
F'yzabad, which had passed the decree 
originally, was obviously futile. There can 
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be no doubt, however, as the facts stand 
that the sale was held in teeth of the injunc- 
tion. The question, therefore, is as to whether 
the saleis void for that reason. We are of 
opinion that it is not. The matter is 
wholly covered by two decisions of the 
Allahabad High Court: The Delhi & 
London Bank Ltd. v, Ram Narain (2), 
Manohar Das v. Ram Autar Pande (3), 
one decision of the High Court at Madras: 
Puzhakkal Edom v. Mahdeva Pattar (4), 
and one decision of the High Court at 
Lahore: Beli Ram & Brothers v. Ram Lal 
(b). We are in entire agreement with those | 
decisions. We, therefore, reject this ground 
also. 

The third ground of attack is that the 
auction sale of the 27th of October, 1925, 
was confirmed by the Deputy Oommis- 
sioner on the 4th December, 1925, without 
bringing the legal representatives of the 
Danan a judgment-debtor Babu Sitapat 
Ram on the recerd of theexecution case 
and without notice tothem and that, there- 
fore, the sale is void. Inagreement with 
the Court below we are unable to accept 
this argument. The sale had taken place 
in the life-time of the judgment-debtor and 
there are no provisions in the Code of 
Civil Procedure which require legal 
representatives of a judgment-debtor, who 
has died after the sale te be brought 
on the record for the purposes of 
confirmation. The case may be 
different if a judgment-debtor dies before 
the date of the sale and the sale takes 
place behind the back of his representa- 
tives, but we express no opinion on that 
point, It may be mentioned that the 
‘Deputy Commissioner had directed the 
issue of notice to the representatives of 
the deceased judgment-debtor under his 
order dated the llth of November, 1925, 
(Ex. 6), Unfortunately notice was not 
served. This fact, however, does not affect 
the validity of the confirmation. . 

Another objection urged upon us against 
the validity of the sale is that the 
defendant-respondent Lala Shyam Behari 
Lal, being a Pleader of the Oourt, was 
prohibited by law from purchasing the 
property in suit at apublic auction. Babu 
Shyam Behari Lal was the Pleader in the 
case both of the decree-holders Lala 
Shyam Lal and others and also of his 
father Lala Gopal Das who was also a 
G 9 A. 497; A. W.N. (1887) 107, 

3) 25 A. 431; A. W. N. (1903) 92. 


4) 47 Ind. Oas. 778; 35 M. L. J. 96. 
mu 90 Ind, Oas. 937; 6 Lah, 380; A I, R. 1925 Lah. 
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decree-holder in whose favour an order 
for rateable distribution of the proceeds 
of the sale had been made. He was never 
a Pleader of the judgment-debtor, On 
these facts alone we are not prepared to 
hold that the sale in question is void. It 
may be that the Pleader in question by 
purchasing property at an auction sale 
in execution of a decree in which he was 
professionally engaged on behalf of the 
decree-holders, has infringed certain rules 
of conduct, for instance, Rule No. 275 of 
the Oudh Oivil Digest. But this cannot 
be given the effect of invalidating the 
sale. Our attention was drawn tor. 73 
of O. XXI of the Code of Civil Procedure 
in this connection. We are of opinion 
that that rule has no application to 
this case. Accordingly we reject this 
argument also. T 

It is contended that the sale in question 
was conducted with material irregularity 
which has resulted in substantial injury 
to the judgment-debtor, This argument 
is founded on the following facts:—The 
sale was originally fixed to be held on 
the 20th of October, 1925. On that date 
,the officer-in-charge of the sale postponed it 
for the 22nd of October, 1925, on the 

und that no bidders had come (Ex. 13). 
he proceedings were again placed before 
the said officer on the 26th of October, 
1925, and having regard to the injunction 
issued by the Subordinate Judge of Benares 
the said officer passed the following order: 
“This sale be postpened till farther order 
and the case be laid before this Court tomor- 
row” (Ex. 2). : 

To this order we have already referred. 
On the following day, that .is on the 
27th of October, the sale was resumed 
and concluded (Ex. 3). It is argued that 
by the order of the 26th of October, 1925, 
the sale having been postponed sine die 

' it could not beleld onthe day following 
and a fresh proclamation of sale became 
necessary. In support of this argument 
reliance is placed upon the provisions of 
O. XXI, r. 69 of the Code of Civil 
Procedure. 

We.accept the argument in so far that 

. the order passed on the 26th of October, 
1925, had ‘the effect of postponing the 
sale sine die; but under r. 70 the provisions 
of rr. 66 to 69 are inapplicable to a case 
in .which the execution of a decree has 
been transferred to the Oollector and the 
present case is one in which such a 
transfer had taken place. This, however, 
is not conclusive because the same rule 
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has been made by the Local Government 
in exercise of its powers under s. 70 of . 
the Code of Oivil Procedure. The rule ° 
is r. 980, Government Rule Manual. 
We, therefore,hold that there was a 
material irregularity in publishing the 
sale, But we are not satisfied that the 
appellant has sustained substantial injury 
by reason of such an irregularity. An 
elaborate calculation of the value of the 
ten items of immoveable property sold 
was made by the learned Oounsel for: 
the appellant in the course of his argument 
before us and it was pointed out as against - 
the opinion of the Court below that though 
portions of the property sold were subject 
to an encumbrance of over Rs. 23,000 
every item of the property sold was not 
80 encumbered, But the result of elimination 
of the unencumbered portions of the 
property sold leads us to the conclusion 
that, having regard to the total value of 
the property sold, the appellant might 
have suffered a loss of Rs. 3,000 on the 
whole, This is a very strict test for 
judging injury. It might be that the 
property could have fetched Rs. 3,000 more 
had it beensold privately after prolonged 
negotiation. In the circumstances we 
cannot hold that the irregularity has 
caused any substantial injury. 

This disposes of the grounds on which 
the suit, out of which this appeal arises, 
is founded. We will now notica but not 
decide a plea raised in defence to the 
effect that the suit was barred bys, 47 
of the Oode of Civil Procedure. As we 
are going to dismiss the appeal on 
merits we refrain from deciding the point 
raised by this plea. 

The result is that the appeal fails and ig 
dismissed with costs. 

A. Appeal dismiteed. 


OUDH-CHIEF COURT, 
SHoonD Orvin APPHAL No. 393 or 1928, 
February 13, 1929, 
Present;—Mr. Justice Hasan, Acting Chief 

Judge, and Mr. Justice Raza. 

Lala GOPAL DAS-—PrariNTIFF 

—APPBLLANT 
. versus 
Pandit RATAN LAL AND ANOTHEg— 
DRFBNDANTS—HRESPONBRNTS. 
Vendor and purchaser—Earnest money—Default by 
purchaser-—Forfeiture, 
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This settled law that money paid [by an intend- 
ding purchaser under a perfected contract of sale as 
a guarantee that the sale shall bs performed remains 
with the vendor if the contract fails by reason of 
default onthe part of the purchaser. [p. 474, col. 


ea y. Smith (1), Chiranjit Singh v. Har Swarup 
(5) and Mayson v. Olouet (8), relied on. 

Second appeal against a decree of the 
Third Additional District Judge, Lucknow, 
dated the 14th August, 1928. 

Mr. Ram Prasad Varma, .R. B., for the 
Appellant, 

Messrs. Ali Zaheer Jagat Narain 
Bahadur, Hakimuddin and Brijmohan Nath 
Chak, for the Respondents. 


JUDGMENT.—This is the plaintiff's ap- 

ealfrom the decree of the Third Additional 
District Judge of Lucknow, dated the 14th 
of August, 1928, reversing the decree of the 
Subordinate Judge of Malibabad, dated the 
96th of September, 1927. 

The facts of the case are as follows:—The 
respondents held a decree against one Suraj 
Kumar and the sum of money due to them 
under that decree approximately amounted 
to Rs. 17,000. The plaintiff-appellant agreed 
to purchase this decree at a value less by 
Rs, 2,000. It is agreed that the contract for 
sale was complete and it is also agreed that 
within & month from the 15th of March, 
1926, the sale was to be completed. It is 
further agreed that on the 15th of March, 
1926, a sum of Rs. 100 was paid by the ap- 
pellant to the respondents and it i8 no 
longer disputed that the character of this 
payment was as earnest-money for the due 
performance of the contract of sale. 

From what has been stated above it 
follows that the completion of the sale was 
to take place on or before the 15th of April, 
1926. A further point on which the parties 
are now agreed is that onthe 16th of April, 
1926, one Lala Indar Prasad paida sum of 
Rs. 1,000 to the respondents on behalf of 
the appellant. | 

There is controversy between the parties 
as to the nature of the second payment of 
Re. 1,000 made on the 16th of April, 1926, 
but the controverey is settled by the finding 
arrived at in the Oourt below, That 
Court has held on evidence that this pay- 
ment was made as security money for the 
due performance of the contract ofsale. A 
good deal of argament was addressed to us 
to go behind this finding but we have not 
been soinduced. We hold that the finding 
is valid, not vitiated by any errcr oflaw or 
procedure and is, therefore, conclusive. This 
being 80,it seems tous thatthe plaintiff's 
case, out of which this appeal arises, for the 
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refund of Rs. 1,000 which he paid to the 
respondents as specified above and having 
regard to the findiag which was not 
challenged that the contractof sale fell 
through because of the fault of the appellant 
is wholly untenable. 

It is settled law that money paid by an 
intending purchaser under a perfected 
contract of sale as a guarantee that the sale 
shall be performed remains with the vendor 
if the contract fails by reason of default 


on the part of the purchaser, In 
the case of Howe v. Smith (1) the 
law on the subject of deposit under 


a contract of sale and its forfeiture is ex- 
haustively considered and stated. Ootton, 
L, J., in his judgment quotes the following 
passage from Sugden’s Vendors and Pur- 
chasers, 14th Edition:— 

“Where a purchaser is in default and the 
seller has not parted with the subject of the 
contract it is clear that the purchaser could 
not recover the deposit for he cannot, by 
his own default, acquire a right to rescind 
the contract.” 

After referring to the cases of Collins v. 

Stimson (2), Depree v. Bedborough (4) and 
Ex parte Barrell (4) and quoting a passage 
from thejudgment of Lord Justice James 
in the last mentioned case Cotton, L. J. 
Bays: 
“Whatis the deposit? The deposit, as I 
understand it, and using the words of Lord 
Justice James, is a guarantee that the con- 
tract shall be performed. If the sale goes 
on, of course, not only in accordance with 
the words of the contract, but in accordance 
with the intention of the parties in making 
the contract, it goes in part payment of the 
purchase-money for which it is deposited, 
but if on the default of the purchaser the 
contract goes off, that is to say,if he re- 
pudiates the contract, then, according to 
Lord Justice James, he can have no right to 
recover the deposit.” 

ln the same case Bowen, L. J.,said: “A 
deposit, if nothing more is said about it, is, 
according tothe ordinary interpretation of 
businessmen, & security for the completion 
of the purchase ?...It is quite certain that 
the purchaser cannot insist on abandoning 
his contract and yet recover the deposit, 


g) (1884) 27 Oh. D. 89; 53 L. J. Oh. 1055, 32 W. R. 
802; 48 J. P. 773 


@) (1883) 11 Q.B. D.142 at p. 143; 52 L.J. Q.B. 
440; 48 L T. 828 

K (1863) 4 Gif. 479; 3 N. R. 187; 33 L. J. Oh. 134; 
9 Jur. (x. 8.) 1317; 9 L. T. 532, 12 W. R. 191; 66 E. R. 
795; 141 R. R. 289. ` - 

(i) (1875) 10 Oh, 512; 44 L. J. Bk. 138; 33 L. < 
T. 115; 23 W. R. 846. 
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because that would be to enable him to take 
advantage of his own wrong.” 

Fry, L. J.,in his judgment in the same 
case said:—“Money paid asa deposit must I 
conceive, be paid on some terms implied or 
expressed. In this case no terms are ex- 
pressed and we must,therefore, inquire what 
terms are to be implied. The terms moat 
naturally to be implied appear to me in the 
case of money paid on the signing of a 
contract to be that in the event of the con- 
tract being performed it shall be brought 
into account, but if the contract is not 
performed by the payeritshall remain the 
property of the payee, It is not merely a 
part payment, but is then algo an earnest to 
bind the bargain so entered into, and 
creates by the fear ofits forfeiturea motive 
in the payer to perform the rest of the 
contract.” 

The abova being the state of law it is not 
necessary to enter into the question as to 
whether Lala Inder Prasad, when he paid 
the sum of Re. 1,000 to the respondents on 
behalf ofthe appellant, had or had not the 
authority to enter into an express contract 
on behalf of the appellant as to the for- 
feiture of the deposit in the event of the 
contract failing by reason of the default on 
the partofthe appellant. It is agreed that 
Lala Inder Prasad made this deposit on be- 
half of the appellant. This is enough for 
the disposal of the appeal. But there is a 
conclusive finding of the lower Appellate 
Court that the deposit was by way of security 
for the due parformance of the contract, 

Before we take leave of this case we may 
refer to a recent decision of their Lordships 
of the Judicial Committee im the case of 
Chiranjit Singh v. Har Swarup (5), The 
law was stated by Lord Shaw in the follow- 
ing words:— 

"Karnest-money is part ofthe purchase 
price when the transaction goes forward: It 
is forfeited when the transaction falls 
through, by reason of the fault or failure 
of the vendee." 

Another recent decision of the same 
tribunal and to the same effect is to be 
found in Mayson v. Clouet (6). 

We dismiss this appeal with costs. 


A. Appeal dismissed, 
(5) 94 Ind. Cas. 782; 3 O. W N. 168; A. I. R. 1926 
P. O. 1; 23 L. W. 172; (1926) M. W. N. 145; 24 A. L. 
J. 248; 50 M, L. J. 629 (P. O,). 

(8) (1924) A. O. 980; 93 L.J. P. O. 237; 131 L.T. 
645; 40 T, L. R. 078. 
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OUDH CHIEF COURT. 
Sgconp Rant Appar No. 50 or 1998, 
January 17, 1929. 
Present: — Mr. Justice Hasan, Acting Ohief 


Judge. 
SARFARAZ SINGH—Daranpant— 
APPELLANT 
versus 
DEPUTY OOMMISSIONER, MANAGER, 
OOURT or WARDS ESTATE, AJUDHIA, 
DISTRIOT GONDA-—PrAINTIFF— 


RESPONDENT 
Oudh Rent Act (XXII of 1886), s. 


127—8wit for 
arrears of rent and ejectment—Appeal against decree 
for ejectment—Civil Court, jurisdiction of—Civil Pro- 
cedure Code (Act V of 1908), O. XX XI. , T. 8—Minor 
—Bw properly conducted by guardian—Omission to 
serve notice of appointment on minor, effect of— 
Occupancy holding—Mortgage o holding—Bjectment 
of mortgagor —Hatinguishment of mortgage. 

A decree for ejectment passed in a suit for arrears 
of rent and ejectment under s. 127, Oudh Rent Act, 
is appealable to the Oivil Courts along with the 
appeal against the decree for arrears of rent. No 
separate appeal would lie to a Court | of Revenue 
against the decree for ejectment. |p. 476, col. 1. 

Ram Bahadur Singh v. Dharam Raj Singh ly, fol- 
lowed 

It is a settled rule of law that if a minor ig 
sufficiently represented in a suit and his guardian, 
though not properly appointed, conducts the suit on 

e minor ina proper manner, the minor 
cannot be allowed to challenge the result of that 
sut by alleging that at the time of the appointment 
of the guardian ad litem of the minor no notice 
thereof was given to hım. |p. 476, col. 3; p, 477 col, 1] 

Where an occupancy tenant mortgages his holding 
and the occupancy tenure is extinguished by virtue 
of relinquishment or ejectment, the interest of the 
mortgagee in respect of that holding also ceases from 
that date. [p. 477, col. 1 ib 

Ram Racha Dube v. Go l Rai (2), followed, 

Second rent appeal againsta decree of 
the District Judge, Gonda, dated the 2nd 
May, 1928. 

Mr. Naimullah,for Mr. H, Husain, for 
the Appellant, 

Mr. H. K. Ghosh, for the Respondent, 

JUDGMENT.—This appeal arises out 
of a suit for arrears of rent brought under 
s. 127 of the Oudh Rent Act (XXII of 1886) 
by the Court of Wards, Ajodhya Estate, 
against Sarfaraz Singh the appellant, The 
suit was decreed by the Assistant Collector 
of Gondacn the 9th August, 1926, and 
while passing the decree for arrears of rent 
he passed a decree for ejectment of the 
appellant also. This decree has been con- 
firmed on appeal by the learned District 
Judge of Gonda on the 2nd of May, 1828, The 
appellant has now appealed to this Court, 

The facts of the case are that the land 
in suit consisted ofthe occupancy holding 
of two minors, named Raghuraj and Ram 
Raj. The land had been el de to the. 
appellant Sarfaraz Singh under varioug 
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deeds, some of which were executed by one 
Ramnidh, uncle of the minors, and others 
*were executed by Musammat Hubraji their 
mother. The minors failed to pay rent and 
on the lst September, 1919,a decree for 
arrears of rent was obtained by the Court 
of Wards against the said minors under 
guardianship of their mother Musammat 
Hubraji. The decree remained unsatisfied 
and on the basis thereof the Court of Wards 
brought a suit for ejectment of the minor 
from the said holding and obtained a 
decree on the 30th September, 1920. The 
mortgagee was not made a party to either 
of these two suitsand he continued to 
remain in possession, In June, 1923, the 
Court of Wards took out execution proceed- 
ings and took delivery of possession of the 
said holding. Inspite of the decree for 
ejectment against the tenants and in spite 
of the delivery of possession through Oourt 
the appellant continued to remain in pos- 
session, The Oourt of Wards thereupon 
yout t the present suit on the 23rd of 
March, 1926. They treated the appellant 
as a tenant under s, 127 of the Ondh Rent 
Act and claimed a decree for arrears 
against him and also prayed for his eject- 
ment. The rent was determined and as stat- 
ed abovea decree for the amountso found 
was passed against the appellant and a 
GOD for ejectment was also passed against 
m. 
When the appeal came on for hearing 
before a Single Judge of this Oourt a pre- 
liminary objection was taken on behalf of 
the respondent that no appeal lay to this 
Court against the decree of the Courts 
below so far as as it directed the ejectment 
of the appellant. The contention was that 
an appeal against a decree for eject- 
ment would lie to a Court of Revenue and 
not to a Oivil Court. The learned Judge 
of this Court thereupon referred this case 
for decision of a Bench of two Judges and 
the case has now been laid before us. ` 
Regarding the preliminary objection we 
may Btate that this very point was raised in 
Rent appel No. 22 of 1928 which has been 
decided by a Bench of this Court and will 
be found reported as Ram Bahadur Singh 
v. Dharam Raj Singh (1) It has been 
held in that case that the decree for eject- 
ment passed in such cases is appealable to 
the Oivil Oourts along with the appeal 
against the decree for arrears of rent and 
that no separate appeal would lie to a 
Oourt of Revenue against the decree for 


1) 114 Ind. Gas. 761; 50, W. N. 1126: 1 
208; A. L R. 1929 Oudh 79, ; 12 RD. 
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ejectment. The learned Counsel for the 
respondent accepts this decision for the 
purposes of this appeal. The preliminary 
objection fails and is, therefore, reject- 
ed. 

As to the merits the learned Advocate for 
the appellant has raised three points in sup- 
port of his appeal; firstly, that the tenure in 
suit is not an occupancy tenure, but is an 
under-proprietary tenure conferred upon 
the ancestors of the mortgagors under a 
settlement decree dated the 3lst January, 
1872, secondly, that the decree for ejectment 
is not a valid decree and is in any case not 
binding upon the appellant since he was-no 
party to the ejectmentsuit brought against 
the mortgagors by the Oourt of Wards and, 
thirdly, that the Court of Wards have ac- 
cepted rent from the appellant and it was 
not open to them to treat him as a tenant 
under s. 127 of the Oudh Rent Act. 

As tothe first point we have carefully read 
the decree of the Settlement Court. After 
its perusal we are of opinion that it did not 
confer any under-proprietary rights and that 
the rights which were conferred under it 
upon the ancestors of the minors named 
above consisted only of occupancy rights, 
The judgment clearly states that the claim- 
ants failed to establish any proprietary or 
under-proprietary right in respect of the 
8 annas share of the village in which these 
lands are situate. After that declaration it 
is clear that when the Settlement Court 
decreed ‘‘gabzadari” rights they meant only 
heritable and non-transferable rights and 
not righte in the nature of an under-pro- 
prietary tenure. We, therefore, reject the 
first contention. 

As to the seeond contention the argument 
that was addressed to us was of a two-fold 
character. One was to the effect that the 
decree is not valid and binding on the 
minors since no notice of the appointment 
of their guardian was given to them in the 
suit in which the decree for ejectment was 
passed and the other was to the effect that 
ihe appellant not being a party to that 
decree it could not be considered binding 
upon him, . 

As to the first argument it appears to us 
that it cannot be sustained since, in our 
opinion, the mother of the minors actual- 
ly contested the suit and the interests of 
the minors were sufficiently protected 
during the trial of the suit. It .is now a 
settled rule of law that if a minoris suffi- 
ciently represented in  & suit and his 
guardian, though not properly appointed, 
conducts the sult on behalf of the minor in 


- thatit has also no force. 
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:8 proper manner the minor cannot be al- 
lowed to challenge the result of that suit by 
adeging that at the time of the appoint- 
ment of the guardian ad litem of the minor 
no notice thereof was given to him. The 
argument, therefore, fails. 

As to the second argument we may state 

It is now settled 

by aseries of decisions that where an 

occupancy tenant mortgages his nordna 
and the occupancy tenure is extinguishe 

by virtue of relinquishment or ejectment 
the interest of the mortgagee in respect of 
that holding also ceases from that date. 

This was held by Piggott, J., in Ram Racha 

Dube v. Gokul Rai (2). It was a case where 

an ex-proprietary tenant whose tenure, we 

may observe, is of the same character as that 
of an occupancy tenant had mortgaged his 
holding andthe question arose as to whe- 
ther the rights of the mortgagee in respect 
of that holding could continue after the 
ejectment of the occupancy tenant. It was 
held that whatever rights were possessed 
by the tenant were extinguished by the 
ejectment and that after the ejectment the 
ex-propriefíary tenure which formed the 
subject of mortgage ceased to exist. The 
same view has been taken by the Board of 

Revenue in several cases, vide, Naubat Bibi 

v. Raghubar Koeri (3) decided by Messrs. 

Fremantle and Hopkins and Haji Husain 

Khan v. Faujdar Khan (4) decided by 

Messrs. Oskden and MeNair and reported 

in Revenue Cases for the year 1927, page 422. 

We are, therefore, of opinion that the occu- 

panoy tenure ceased to exist when the 

tenants Raghuraj and Ram Raj were actual- 
ly ejected in June, 1923, in execution of the 
decree for ejectment passed against them. 

The position of the mortgagee would there- 

after be held either to bethat of a tres- 

paeser or that of a tenant if so recognised 
by the landlord. 

As to the third point the learned Advo- 
cate for the appellant drew our attention to 
several receipts onthe record showing that 
rent had been accepted by the Oourt of 
Wards from the appellant. On examina- 
tion, however, it appears that those receipts 
relate toa period anterior to ejectment, 
The Oourt of Wards accepted rent only on 
behalf of the occupancy tenant and in no 
way recognised the validity of the  mort- 

age in his favour. No rent was accepted 

Bs the Court of Wards after the ejectment, 

Theappellant had sent by money-order 

G 25 Ind, Oas. 201. 


3) 5 U. D. 230. 
m 12 R, D, 286; (1937) R. O, 422, 
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rent for the subsequenti period but the e 
Gourt of Wards had refused to accept it. 
Under those circumstances it appears to us 
to be clear that the appellant has never 
been recognises as a tenant by the Court 
of Wards by virtue of acceptance of rent. 

The result of all these findings is that the 
rights of the appellant as mortgagee of the 
occupancy holding came to an end when 
his mortgagors were ejected in 1923, and 
that thereafter the position of the appel- 
lant was that of a pure trespasser and the 
Oourt of Wards was justified in treating 
him as a tenant under s.127 of the Oudh 
Rent Aet. The decree for ejectment has, 
therefore, been rightly passed. No ques- 
tion as to the amount of rent for which the 
decree was passed against him was raised 
in appeal, 

The appeal, therefore, fails and is dis- 
missed with costs, 


G H. Appeal dismissed, 


— 


OUDH CHIEF COURT. 
First O1vin Apparat No, 145 or 1927, 
January 17, 1929. 
Present:—Mr. Justice Hasan, 
Acting Ohief Judge, and Mr. Justice 


Misra. 
RAM NARAIN-—PLAINTIFF—A PPBLLANT 


veT8u8 

SHEO DARSHAN-—DszFBNDANT 
s — RESPONDENT. 

Oudh Laws Act (XVIII of 1876), ss. 10, 1$ —Joint 
Hindu famiuly—Pre-emption—Offer to son, whether 
precludes father from enforcing right to pre-emption. 
. ven ifa son is actually managing the affairs of a 
joint Hindu family, he cannot be regarded as the 
agent ofthe father for the purpose of refusing an 
offer of a sale of property to which the father may 
wish to lay claim in his personal right by bringing 
a suit for pre-emption founded on the statuto pro- 
visions of the Oudh Laws Act, and & refusal by the 
Son of an offer made to him would not, therefore, 
preclude the father from enforcing his right to pre- 
emption, [p. 479, col. 1.] 

First appeal from a decree of the Sub- 
Judge, RaeBareli, dated the 8th September, 
1927. 


Mr, Radha Krishna for Messrs. A. P. Sen 
and Sheo Gobind Tripathi, forthe Appellant. 

Messrs. M. Wasim and Naimullah, for the 
Respondent, 


JUDGMEN'T.—This is the plaintiff's 
appeal from the decree of the Subordinate 
Judge of Rae Bareli, dated 8th September, 
1937. The appellant’s suit has been 
dismissed by the decree under appeal, 
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On 28th January! 1926, a 5-annas 4-pies 
share situate in village Pindaria, pargana 
Inhauna, in the District of Rae Bareli, 
was purchased by Sheo Darshan, defendant 
(since deceased and now represented by 
his son, Shanker Dat, the sole respondent 
in this appeal) ostensibly for a sum of 
Rs, 12,000. By means of the suit out 
of which this appeal has arisen Ram 
Narain claimed to enforce his right of 
pre-emption in respect of the sale of 28th 
January, 1926. The defence gave rise to 
several issues. One of the issues was: 
"Ig the plaintiff estopped from suing as 
alleged?” In answer to this issue the 
finding of the Court below is in the 
affirmative and on the basis of that find- 
ing alone the suit has been dismissed. 
The decision ef the learned Subordinate 
Judge on every other issue in the case 
has been accepted before us by both the 
parties and it is agreed that if the finding 
of the Court below on the issue relating 
to estoppel is reversed by us, the plaintiff 
should be given a decree for pre-emption on 
payment of Rs, 12,000. 

The law of pre-emption, as it is ad- 
ministered in the Province of Oudh, is 
contained in Ohap. II consisting of ten 


sections (ss. 6 to 15), Oudh Laws Act, 1876. 


By virtue of the provisions of s. 13 a 
person entitled to a rightof pre-emption 
may bring a suit to enforce such right 
on the ground, amongst others that no 
due notice was given as required by s. 
10. It js admitted on both sides that 
the appellant is a person entitled to a 
right of pre-emption. It is also admitted 
that no due notice as required by s.10 
was given in this case. On these facts, 
therefore, the appellant is prima facie 
entitled to & decree but itis said that he 
is estopped from enforcing his right of 
preemption on the ground that one of 
the vendors, Surajpal Singh, asked Mohan 
Lal, son of the appellant, as to whether 
he would purchase the property. Mohan 
Lal in answer declined to do so. On these 
premises being established, according to 
the learned Subordinate Judge, the 
plea of estoppel must be given effect to. 

It is not necessary to decide the some- 
what vexed question as to whether a 
plea of estoppel of the nature put forward 
in this case is entertainable at all, having re- 
gard to the requirement of the statutory law 
that there must be a notice as to the proposal 
of sale given according to the formalities 
prescribed by that law. A Single Judge 
of the late Court, of the Judicial Oommis- 


RAM NARAIN t. SHEO DARBHAN. 


117 I. C. 1929 


sioner of Oudh decided in Maryam Begam 
v. Tika (1) that oral evidence of notice 
prescribed in s. 10, Oudh Laws Act, 
1876, is inadmissible, In the case of 
Bhagwat Singh v. Nazir Husain (2) decided 
by Mr. (now Sir Edward) Ohamier, it 
was held that ina suit for pre-emption 
although notice iu writing is not given 
by the vendor the plaintiff may be estopped 
from claiming pre-emption, if it is proved 
that the property was offered to him for 
a certain price, that he refused to 
purchase at that price and that he expressly 
consented to the purchase of the property by 
the vendee. 

The facts are asfollows and they were 
not disputed before us at tke hearing of the 
arguments in this appeal. The appellant 
and his son, Mohan Lal, constitute a 
joint Hindu family. The family is possessed 
of certain zemindari sbare in the village 
of Pindaria, in which the share in suit 
is also situate. The appellant generally 
lives in Oalcutta where he carries on a 
printing press. At times he comes to 
his village. While the appellant is absent 
Mohan Lal naturally carries on the 
household work and the management of 
the zemindari share in the village, Mohan 
Lal is 25 years of age. Early in the 
year 1925 the appellant executed a formal 
power-of-attorney in favour of Mohan Lal 
and on its destruction by fire a fresh 
power was executed in August, 1926. Neither 
& copy of the former power nor the 
original or a copy of the latter has 
been produced in this case and it has 
never been suggested on behalf of the 
respondent that Mohan Lal had received 
under any of these powers express authority 
to act on behalf of his father in matters 
like the one involved in the present 
case. But it is argued that on the facts 
stated above Mohan Lalmust be deemed 
to be a manager of the joint Hindu family, 
that his conduct in refusing to 
buy the property fell within the scope of 
usual authority of a Manager and was, 
therefore, binding on the plaintiff. 

We cannot accede to this argument, 
In the first place, having regard to the 
evidence on the record and particularly 
of Mohan Lal, who alone gives some 
details as to the work hedoes on behalf 
of his father, we are unable to accept 
the contention that Mohan Lal must be 
treated to have been occupying the posi- 
tion of a Manager of £the family at the 
: 1 O. O. 254. 

5 O, O, 395, 


end 
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time when the offer is said to have been 
made to him. The salein question was 
made bya registered deed of 28th Janu- 
ary, 1926, and according to the evidence 
of Surajpal Singh, one of the vendors, 
the sale was settled a month before the 
execution of the deed. Surajpal Singh's 
version is that after the sale had been 
settled with the respondent he offered 
the property for purchase to Mohan Lal. 
He took Mohan Lal to be an agent of 
his father. Mohan Lal in his evidence 
denied the alleged offer. The learned 
Judge in the trial Court has ‘accepted 
the evidence of Surajpal Singh and of 
Sheo Adhar as against the evidence of 
Mohan Lal asto the offer made and the 
refusal by Mohan Lal and we have done 
the same. Mohan Lal was examined as 
& Witness in this case on 7th Septem- 
ber, 1927. He states that he is the plaint- 
iffs agent forl years. This obviously 
has a reference to the power-of-attorney 
executed in August, 1926, by the appellant 
in favour of Mohan Lal. As to the terms 
of the authority we have already said 
that they are not proved. As to his work 
on behalf of his father outside the scope of 
the written authorty, all he tells is that he 
has been doing his father’s work for the 
last two years since the death of his grand- 
mother and that daring her lifetime she 
looked after his father's work with the aid 
of an agent. He also said that his father 
comes home at times. 

On the evidence, therefore, we are not 
satisfied that Mohan Lal occupies the posi- 
tion of a Manager of the family in whose 
favour an agency by implication may be 
deemed to have been created by his father. 
But'even iiit be granted that heis the Mana- 
ger of the property of the family, from that 
alone we are unable to draw the conclusion 
that the son is the agent of the father for 
the purpose of refusing an offer ofa sale 
of property to which the father may wish to 
lay claim in his personal right by bring- 
ing a suit for pre-emption founded on the 
statutory provisions of the Oudh Laws Aot. 
Clearly a right of pre-emption is a personal 
right in the sense that it is conferred on a 
co-sharer. It must be conceded that both 
father and son, being members of a joint 
family are co-sharers ifany of them is 
recorded as such in the revenue registers 
of the village. That the appellant is so 
recorded is admitted. This being so it 
follows that each is entitled to enforce his 
claim for pre-emtion in his own right, We 
accordingly allow this appeal, set aside 
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the decree of the lower Court and decree the 
plaintiff's guit on condition that he deposits 
in the Oourt below the sum of Rs. 12,000 
within three months from the date of the 
decree of this Court. In case of default the 
suit shall stand dismissed with costsin both 
the Courts, If the deposit is made as ig 
hereby directed the plaintiff will be entitled 
to his costs in both the Courts and he will 
be permitted to deduct the amount of costa 
from the sum of Rs. 12,000 in making the - 
required deposit. 
A. Appeal allowed, 


OUDH CHIEF COURT. 
Szoonp Orv APPBAL No, 337 or 1927. 
September 20, 1928. 
Present:—Sir Louis Stuart, KT., Chief 
Judge, and Mr. Justice Raza. 
Sheikh ZAHID ALI—PrAiINTIFF— 
—APPRLLANT 


versus 
Musammat SHAHR BANU AND OTHER6— 
DaranDANTs—RHsPONDENTS. 

Civil Procedure Code (Act V of 1908), O, XLI,v. 31 
—Appellate judgment, contenta of. 

Where a judgment dismissing an appeal con- 
tained the points for determination and the decisions 
thereon ats statement that the Judge had care- 
fully considered the reasons adopted by the trial 
Court and had found those reasons satisfactory: 

Held, that the judgment sufficiently complied with 
the requirements of O. XLI, r. 31, Oivil Procedure 
Code. |p. 480, col. H . . 

Phulraj Singh v. Abhilakh Singh (1), referred to, 

Second appeal against a decree of the 
Third Additional District Judge, Lucknow, 
dated the 3lst May, 1927, upholding that of 
the Subordinate Judge, Unao dated the 
16th day of February, 1926. 

Mr. Zahur Ahmad, for the Appellant, 

Mr. Ghulam Hasan, for the Respondents, 

JUDGMENT.—This is an appeal by 
a plaintiff against the dismissal of his 
suit, He sued for a share in the property 
ofa lady called Manna Bibi and his suit 
was dismissed by the trial Oourt upon 
certain findings. The only finding which 
we need discuss in this second appeal is 
a finding that the evidence on the record 
did not establish thatthe propertyin suit 
had at any time ever belonged to Manna 
Bibi. This finding of fact was upheld by 
the Judge of the lower Appellate Oourt 
and unless the appellant here can show 
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appeal must fail. The learned Oounsel 
has first attacked the form of the judg- 
ment of the lower Appellate Court, 
He has ‘argued that this judgment 
is not a judgment which fulfils the re- 
quirements of the law as laid down 
in O. XLI, r. 31. The rule requires a 
judgment of an Appellate Court to bein 
writing andto state (a) the points for 
determination, (b) the decision thereon, (c) 
the reasons for the decision and (d) where 
the decree appealed from is reversed or 
varied, the relief to which the appellant is 
entitled. The learned Oounsel has refer- 
red to a decision of a Bench of this Court 
in Phulraj Singh v. Abhilakh Singh (1) in 
support of his contention that this judg- 
ment does not fulfil the requirements of 
the law. . We do not consider that the 
decision in question can be invoked as 
an authority in respect of any particular 
judgment, That decision lays down no 
more than whatthe rule itself lays down. 
In that particular case the jadgment of 
the Appellate Court was not found to 
comply with the requirements of the rule, 
here, however, the judgment dces comply 
with the requirements of the rule. It 
has stated very clearly the points for 
determination. It has given reasons for 
its decision, which was to the effect that 
the appeal should be dismissed. The 
reasons which the learned Judge gave were 
that he had carefully considered the reasons 
adopted by the trial Court and had found 
those reasons satisfactory. He thereby 
stated his reasons and that is all that the 
rule required him todo, Thus the first 
objection fails, The judgment fulfils the 
requirements of the law. 

The learned Counsel has then argued 
before us that the decision of fast is vitiat- 
ed by failure to consider certain evidence. 
We have examined all the evidence on 
which he relied and we find that the 
greater part of it was considered in de- 
tail and referred to in the judgment of 
the trial Court. The eyidence to which 
no reference is made in the judgment of 
the trial Court may well have been con- 
sidered, It was not necessary to refer to 
it, for we find that it was either inad- 
missible or valueless or both. We wish to 
state for the benefit of the Courts below 
our opinion that in many cases an omis- 
sion to refer in the judgment to every 
detail of evidence adduced in no way 

Cee Ind, Cas, 845; 5 O. W. N. 689; A, I, R, 1928 
Qudh 374, 
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vitiates a judgment. In this particular 
case we arrive at the conclusion that the 
finding of fact isa finding of fact which 
cannot be attacked in second appeal. We, 
therefore, dismiss this appeal with costs. 
A. Appeal dismissed, 


OUDH CHIEF COURT. 

First Orvir ApPRAL No. 97 or 1928; 
January 4, 1929. 

Present:—Mr. Justice Raza and Mr. 
Justice Pullan. 

Pandit MATHURA PRASAD-—APPBLLANT 
versus 
Sardar KARAM SINGH-—RRB:PONDRNT. 

Court Fees Act (VII of 1820), s. 7 — (vi)—Appeal in 
pre-emption suit—Dispute as to amount payable— 
Court-fee. ; 

Where the questionin an appeal relates solely to 
the amount to be paid by pre-emptor, the Court-fee. 
should be calculated ad valorem on the difference 
between the amounts alleged as thesale price on the 
one side and the other. 

Hafiz Ahmad v. Sobha Ram (1), followed. 

Mr. K,N. Tandon, for the Appellant. 

JUDGMENT.—We have heard the 
appellants learned Counsel. We think 
the office report is correct. It is supported 
by a ruling ofthe Allahabad High Oourt 
Hafiz Ahmad v. Sobha Ram (1). 

“Where the question in appeal relates 
solely to the amount to be paid by the pre- 
emptor, the Court-fee should be calculated 
ad valorem on the difference between the 
amounts alleged as the sale-price onthe 
one side and the other." 

Thus thereisa deficiency of Rs. 485-8-0 
in Court-fee, The appellant should make 
up the deficiency within a month hence. 

A. Order accordingly, ` 
(1) 6 A. 488; A. W. N, (1884) 179. 
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PRIVY COUNCIL. 
APPEAL FROM THE Mapras Hiag Court. 
March 15, 1929. 

Present: —Lord Shaw, Lord Darling, 
Lord Atkin, Lord Tomlinand Sir Lancelot 
Sanderson. 

RAJA SAHEB MEHARBAN-I-DOSTAN 
SRI RAJA RAO VENKATA KUMARA 
MAHIPATI SURYA RAO BAHADUR 
GARU, RAJA or PITTAPUR-—PLAINTIFE 
— APPELLANT 


versus 
Tug SECRETARY or STATE ror INDIA 
IN OOUNOCIL nzPasssNTBHD BY THE 
COLLEOTOR or GODAVERI 
— DEFAN DANT— RESPONDENT. 

Civil Procedure Code (Act V of 1908), ss. 100, 101— 
Second appeal—Non-rinterference with erroneous find- 
ing of fact—Grant, what passes under—Rules 
of English Real Property Law inapplicable—Under- 
ground rights or minerals do not prima facie pass to 
grantee, in absence of express evidence that they formed 
part of grant. 

Under the Civil Procedure Code, 1908, no second 
appeal lies except on the grounds specified in s. 100 
of the Code). [p. 484, col. 2.] 

An erroneous finding of factis a different thing 
altogether from an error or defect in procedure, and 
there is no jurisdiction to entertain a second appeal 
on the ground of an erroneous finding of fact, how- 
rbd mes or inexcusable the errormay seem to be. 


Durga Chowdhrain v. Jawahir Singh Chowdhri (8), 
followed. 

The rules of English Law asto real property in 
England afford no guidance as to what passes under 
an Indian grant. There is, accordingly, no presump- 
tion in India thst in the absence of any evidence as 
to the terms of the grant the grantor parted with 
all his rights (including underground rights or mine- 
rals) in favour of the grantee. On the contrary, in 
the absence of any evidence that the underground 
Tights were included. in the grant they could not be 
treated as having thereby passed. [p. 485, cool. 1.] 

When a grant is made a zemindar of a tenure 
at a fixed rent, although the tenure may be perma- 
nent, heritable’and transferable, minerals will not 
be held to have formed part ofthe grant in the 
absence of express evidence to that effect. [ibid.] 

Sashi Bhushan Misra v. Jyott Prashad Singh Deo 
(2), followed. 


Appeal from ajudgment and decree, 
dated the 31st March, 1925, of the High 
Court, Madras (Phillips and Odgers, JJ.), 
reversinga judgment and decree, dated 
the 12th December, 1921, of the Additional 
Subordinate Judge of Cocanada, which 
affirmed a judgment and decree, dated the 
21st June, 1920, of the District Munsif, 
Peddapur. 

FAOTS.—The material facts of the case 
appear sufficiently from their Lordships’ 
judgment. 

The only question for consideration on 
the appeal to the Privy Council was whe- 
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ther the appellant, owner of the villages in 
suit, had the mineral rights therein. ; 


In the High Court, reliance was placed 
by the plaintiff upon the recent decision of 
the Privy Council reported as Satya 
Niranjan Chakravarti v. Ram Lal Kaviraj 
(D which.it was contended, modified the 
orce ofthe previous decisions relating 
to mineral rights. Mr. Justice Phillips, 
in negativing this contention, observed: 
“All that was decided ‘in this last case 
was that the prior decisions of the Judicial 
Committee had not decided whether the 
grant ofa patni tenure did or did not 
convey the right to minerals, and that the 
particular patni grant under consideration 
was held on the terms of the grant to 
convey the right to minerals but beyond 
this there does not appear to be any 
modification of the former decisions on 
the point. As I have already observed 
these decisions clearly lay down that the 
burden of proving the grant. of the right 
to minerals lies upon the grantee. In the 
present case that burden has not been dis- 
charged and consequently the decree of the 
lower Courts is wrong. The appeal is 
allowed and plaintiff's suit dismissed". 

Mr, Justice Odgers, in concurring judg- 
ment, added:—‘‘The case Satya Niranjan 
Chakravarti v, Ram Lal Kaviraj (1) has been 
cited in this connection. That was only 
& construction ofthe deed of patni settle- 
ment when the words madeit plain that 
there was every intention to convey all 
below the surface aswellas all above it. 
There being (in the present case) thus no 
evidence thatthere was any grant of the 
minerals either expressly or by implication, 
in my opinion,the second appeal must be 
allowed and the suit dismissed". 


Messre, DeGruyther, K. C., and Nara- 
simham, for the Appellant. 

Messrs. Dunne, K. C., and K. Brown, for 
the Respondent. 

Mr. DeGruyther, K. C., argued that there 
was no reservation of the mineral rights to 
the grantor at any time, 


Mr. Dunne, K. C., for the Respondent: 
Thereis no evidence whatever establishing 
any grant of minerals. The appellant has 
to show that the right to the minerals 
passed. 


(1) 86 Ind. Cas 289; 4 Pat. 244; A. I. R. 1925 P. C. 
492; 6 P.L. T. 42; 21 L, W. 289; 4$ M, L, J. 328; 29 Q 
W.N. 725; 27 Bom, L. R. 753; 23 A. L, J, 712; 52 1. A, 
108 (P, C). 
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ELozgp SxHaw.—There 
language 
that there 
minerals, | 

The State has a right to the minerals, 
unless the party claiming them can show 
a grant. The appellant has to establish 
à „grant by which the minerals vested in 

im, 


is nothing in the 
used in the grant to show 
was any reservation of the 


[Lord TowLIN.—The question is whether 
the principle laid down in Sashi Bhusan 
Misra v. Jyoti Prashad Singh (2) that an 
express grant must be shown, applies 
to the present case]. 

[Sie LaNoRLoT Sanparson.—The question 
must be decided according to the terms of the 
original grant. The lower Appellate 
Oourt distinctly finds that there was a 
grant.) 

Mr. Dunne, K. C., refers to the Fifth 
Report, page 163, Vol. 11 (Madras), 

Mr. DeGruyther, K.C., in reply: Refers to 
the Bengal Reg. VIII of 1793, s. l4, as to 
who are talukdars. 

. In India the man who pays the revenue 
is the proprietor of the soil. 

During ihecourse of the arguments, the 
following cases were cited at the Bar:— 

Sashi Bhushan Misra v. Jyoti Prashad 
Singh Deo (2), Secretary of State for India 
v. Srinivasa Chariar (3), Collector of 
Triehinopoly v. Lekkamani (4), Raghunath 
Roy Marwari v. Raja ef Jheria (5), 
Raghojirao Saheb v. Lakshmanrao Sahele 
©) and Stree Rajah Yanumula Venkaya v. 

tree Rajah Yanumula Boochia Vankon- 
dora (7). 


JUDGMENT. 


Lord Tomlin.—The appellant in 
case who is the plaintiff in the suit, 
and will be hereinafter referred to as the 


(2) 40 Ind. Cas. 139; 44 I. A. 46; 440. 585; 1 P. L. 
W. 361; 21 O. W. N.377; 18 A L.J. 209; 32 M. L.J. 
245; (1817) M. W. N. 226; 95 O. L. J. 265; 21 M. L. "T". 
303; 19 Bom. L. R, 416; 6 L. W. 2 (P. C.). 

3) 60 Ind. Oas. 230,48 L A. 56; 44 M. 421; 40 M, L. 
J. 262; (1921) M. W. N. 111; 29 M. L.T. 181: 18 A. L. 
J.201:33 O.L. J. 280; 13L, W. 592, 25 0. W.N. 
818; 3 U. P. L. R. (P. 0) 43 (P. 0). 

82; : W. R. 358; 14 B. L. R. 115; 3 Bar. 

849; H $e EA 46 I. A. 158; 17 A. L. 

; 1 U. P. L. R. (P. 0.) 43; 230, 
W. N. 914; 26 M. L. T 76: 30 0, L. 5. dio; 2 
R. 895; 10 L. W. 347 e. 0). 

(6) 16 Ind. Cas. 233; 39 I. A. 202; 36.639; 16 O. 
W. N. 1058; 23 M. L. J. 383; 12 M. L. T. 472; (1912) M. 

1226; 17 0. D. 45-17 
(P.C) 
va 


C). 
7)13 M. L A,333; 13 W. R. P. O. 21; 2 Suth. P. O. 
$63; 2 Bar, P, C. J. 546; 20 B. R. 576. i 
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plaintiff, is appealing against a decree 
dated the 3lst March, 1925, of the High 
Court of Judicature at Madras whereby 
the plaintiff's suit was dismissed and the 
plaintiff was ordered to pay certain costs. 

‘The plaintiff as successor-in-title of his 
father holds 27 villages, formerly part of 
an estate known as the Totapalli estate 
situate in the Godaveri district im the 
Northern Oircars of Madras. These villages 
were purchased in 1879 by the plaintiff's 
father from the then holder and Mansabdar 
of the Totapalli estate. 


In the years 1913 and 1915 the Tahsildar 
of Peddapur collected from tenants of the 
plaintiff in two of the 27 villages royalties 
or penalties forthe removal of gravel 
and stone from hills within the boundaries 
of such two villages, He did so on the 
footing that the underground rights in 
the villages belonged to the Government. 


Thereupon the plaintiff launched in the 
Oourt of the District Munsif of Peddapur 
a suit against the defendant, the Secretary 
of State for India in Council claiming a 
declaration of his title to the underground 
rights in his villages formerly part of the 
Totapalli estate. He also asked an injune- 
tion to restrain interference with his rights 
and a refund of the amount collected from 
his tenants, The defendant denied the title 
of the plaintiff to the underground rights 
alleging that the Government retained the 
right to resume (i.e. to reassess) the 
Totapalli estate and that the underground 
rights were, therefore, vested in the defend- 
ant-respondent, The substantial issue be- 
tween the partiesis the title to the under- 
ground right. 


The Mansabdar of the Totapalli estate 
admittedly transferred to the plaintiff's 
father in 1879 all his interest in the 27 
villages, It was open to the plaintiff to 
show either that the interest of the Mansab- 
dar transferred in 1879 included the under- 
ground rights or that the plaintiff's father 
orhe himself subsequently acquired them. 
In fact, in the first instance, he framed 
his claim on the footing that the under- 
ground rights passed to bis father in or 
about 1883 by reason of the Government 
having atthat time resumed the villages 
and enfranchised them in favour of his 
father, 


This point is raised by para. 3of the 
plaintiffs filed ‘plaint in the following 
terms: 

“The plaintif is the owner of Nels 
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lipudi, Meraka Ohamavaran and some other 
villages in the Totapalli estate as per the 
plaint schedule. The underground rights 
in the said villages had become absolutely 
vested in and been enjoyed by plaintiff and 
his predecessors-in-title and the said 
villages were purchased from the then 
Mansabdar by plaintiffs father in or about 
1879. They were subsequently resumed 
by Government and enfranchised in plaint- 
iff's father's favour and quit rent impos- 
ed on them," 


As will be seen from the succeeding nar- 
rative, the plaintiff subsequently changed 
this ground more than once. 


On the 18th December, 1916, the Distriot 
Munsif pronounced judgment in the plaint- 
iffs favour sofaras his title to the under- 
ground rights was concerned, and gave 
him a declaration accordingly, but did not 
grant him any injunction and rejected his 
claim for a refund of the royalties or penal- 
ties which had in fact been paid not by him 
but by his tenants. 


The District Munsif appears to have held 
that the alleged enfranchisement did not en- 
large the appellant's rights but that the title 
tothe Totapalli estate rested upon an ancient 
grant, which had not been produced, and 
that by virtue of a general rule to the effect 
that the grantor must in the absence of 
evidence tothe contrary he taken to have 
parted with all his rights, the underground 
rights had passed by the grant and were, 
therefore, vested in the plaintiff, 


An appeal was taken to the Subordinate 
Judge who, on the 17th December, 1917, 


also pronounced judgment in the 
plaintiff's fovour. He appears to have 
held that there was an original 


service grant of the estate which must be 
presumed to have carried the underground 
rights and further that the plaintiff was 
entitled to the underground rights by 
virtue of the alleged enfranchisement. He, 
therefore, confirmed the decree of the lower 
Oourt with the addition of an injune- 
tion to which he considered the plaintiff 
entitled. 

The defendant appealed to the High 
Oourt of Judicature at Madras. On the 
7th March, 1919, the Court set aside the 
decisions of the lower Courts. It remanded 
the suit to the District Munsif for re-admis- 
sion and re-trial, and directed the trial of an 
additional issue, namely:—’Whether the 
suit villagein the hands ofthe plaintiff's 
predecessors was subject to a burden of 
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Service or was in lieu of wages for 
service?” . 

From the judgments delivered in the, 
High Court it appears that the Oourt took 
the view that the Subordinate Judge had 
decided the case upon the basis that there 
had been an enfranchisement by the 
Government which carriedthe underground 
rights to the plaintiff's father, but that in 
fact what had taken place had not amounted, 
to an enfranchisement at all. The learned 


Judges, however, directed the trial of 
the further issue because the  plaint- 
iffs Counsel had ‘presented to them 


an argument to the effect that apart from 
the alleged enfranchisement his client's 
predecessors-in-title had always held the 
estate subject to a burden of service and 
not merely in lieu of wages for service. 
This fact, if established, would (he had 
contended) lend strength to the plaintiff's 
claim to the underground rights. The 
suit was accordingly re-tried by the District 
Munsif. On the 21st June, 1920,he again gave 
judgment in the plaintiff's favour, holding 
that the Totapalli estate was heldonly bur- 
dened with service and was not heldin lieu of 
wages for service, and that the underground, 
righta were, therefore, in the plaintiff. The 
District Munsif's view seems to have been 
that the holding of the villages was first 
and the imposing of the burden of service 
subsequent. 


On appeal the Subordinate Judge, on 12th 
December, 1921, confirmed the District 
Maunsif, holding that the estate was enjoyed 
under a grant from the Zamindar of Ped- 
dapur, subject to the obligation of rendering 
some service and paying a quit rent, and 
that sucha grant carried the underground 
right. 4 

The suit was again taken by the defendant 
to the High Court of Judicature at Madras, 
The appeal was, on the 3ist March, 1925, 
allowed, the learned Judges holding that 
in the absence of any evidence that the 
underground rights were included in the 
grant they could not be treated as having 
thereby passed. 


Itis to be observed that in the High 
Oourt on the second appeal the plaintiff 
for the first time put forward a new conten- 
tion thatthe Mansabdar of the Totapalli 
estate was originally a chief ina position 
analogous to a Poliagarin the South of 
the Presidency and as such entitled to the 
underground rights. This contention was 
rejected by the learned Judges of the 
High Court on the grounds that it had not 
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been raised in the lower Courts and that 
there was no evidence to show any simi- 
larity between the tenure of the Totapalli 
estate and that of an estate held by a 
Peliagar. 

Itis against this judgment that the 
plaintiff now appeals. 

The history of the Totapalli estate prior 
to the early part of the 19th century is not 
free from obscurity. No grant of the 


estate has been produeed. The material plac- 


ed before the lower Courts consisted of (a) 
Mr. James Grant's Political Survey of the 
Northern Circars, written about 1785 and 
annexed to theFifth Report of the Select 
Committee on the Affairs of the East India 
Co.; (b) Morris's account of the Godavari, 
district published in 1868 under Govern- 
ment authority; (c) “The Godavari 
Gazetteer” a Government publication of 
1807; (d) the Goverment documents relating 
to the transactions of 1881—1883, which 
are printed at pages 89—100 of the record; 
and (e) the extracts from the statement of 
a former Mansabdar of Totapalli printed 
in 13 Moo. I. A., 333, in the course of the 
reports ofthe case of Stree Rajah Y anumula 
Venkayamah v. Stree Rajah Yanumula 
Boochia Vankondora (7). 

From this material certain facts emerge 
as to which there is no dispute, namely, 
(1) that in or about the year 1785 the 
Mansabdar was paying a fixed annual sum 
to the Zamindar of Peddapur and was 
under an obligation to furnish him with 
a military force of 700 peons when called 
upon to doso; (2) that some time priorto 
the endof the 18th century the zamindar 
resumed certain villages forming part of 
the estate tosatisfy his claims in respect 
of the annual sum; (3) that in 1802 there 
was a Permanent Settlement by the Govern- 
ment of Madras of the Zamindari of Ped- 
dapur and that the annual sum receivable 
by the zamindar from Totapalli was 
treated as an asset of the zamindari; (4) 
that in 1847 the Government of Madras 
acquired the Zamindari cf Peddapur at 
asale for arrears of revenue; (5) that in 
1859 the Government commuted the obliga- 
tion of the Mansabdar of Totapalli to sup- 
ply 700 peons for an annual payment of 
6,500 rupees: (6) that the Mansabdar from 
time to time alienated certain other parts 
of the Totapalli estate as well as the 27 
villages alienated to the plaintiff's father 
in 1879; and (7) thatthe Goverment's docu- 
ments show that the Government regarded 
the Totapalli estate as a service inam and 
gealt with iton that footing in 1881 to 
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1883 by making a settlement in respect 
of it which was expressly stated not to 
amount to a Permanent Settlement or en- 
franchisement. 

Mr. Grant, in his Survey of 1785, describes 
Totapalli as a small hilly country and 
a region of tigers. The obscurity of its 
early history may in part be due to its lack 
of importance. . 
` At anyratetheir Lordships are of opinion 
that there is a definite finding by the 
Subordinate Judge to the effect that the 
estate was originally held under & grant 
from the Zamindar of Peddapur subject 
to a fixed annualrent and an obligation to 
providea military force. After an examina- 
tion of the materials placed before the 
lower Courts (in the course of which their 
Lordships saw a full copy of the statement 
ofthe Mansabdar, extracts from which are 
printed in Stree Raja Yanumula Venka- 
yamah v. Stree Rajah Yanumula Booshia 
Vankondora(7),their Lordships are of opinion 
that there was before the Subordinate Judge 
evidence upon which his finding of fact 
could have been based. 

Before their Lordships for the firat time 
it has been urged by the plaintiff that 
the Mansabdars of Totapalli were originally 
independent chieftains not taking under 
any grant at all, and that the findings of 
fact arrived at by the Subordinate Judge 
should be reviewed and modified ac- 
cordingly. 

In their Lordships’ opinion they have 
no jurisdiction in the circumstances of this 
case to embark upon any such review. 
Under the Oivil Procedure Code no second 
appeal will Jie except on the grounds 
specified in s. 100. Directly in point 
are the observations of Lord Macnaghten 
in Durga Chaudrain v. Jawahir Singh 
Choudhri (8) in which he says:— 

“It is enough in the present case to say 
that an erroneous finding of fact is a 
different thing from an error or defect in 
procedure, and that there is no jurisdiction 
to entertain a second appeal on the ground 
of an erroneous finding of fact, however 


oss or inexcusable the error may seem to 
b , y 
e. 


There remains then only the question 
whether the High Court of Judicature at 
Madras was right in holding that the 
underground rights did not pass in the 
absence of evidence of the inclusion of 


(8) 17 T. A. 122 at p. 127; 18 O. 23; 5 Sar. P. O, J, 
560 (P. 0). 
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Such rights in the grant found by the 
Subordinate Judge. 

There was, in fact, no evidence that the 
Erant included the underground rights or 
that the minerals had ever Don worked by 
the Mansabdars of Totapalli or by any of 
their alienees, T'he fact that minerals were in 
terms reservedlin leases to tenants granted by 
the plaintiff and his father cannot in their 


Lordships’ opinion be evidence that the: 


underground rights passed from the 
Zamindar of Peddapur under the original 
grant to the Mansabdar of Totapalli. 

The lower Courts based theiriconclusion 
that the underground rights passed by the 
original grant upona presumption thatin the 
absence of any evidence as to the terms of 
the grant the grantor passed all that he had 
to the grantee. 

In their Lordships’ opinion no such pre- 
sumption is admissible, Such & presumption 
would be contrary to many decisions of 
their Lordships’ Board in which it has 
been from time to time pointed out that 
the rules of Hinglish Law as to, real property 
in England can afford no guidance as to 
what has passed under an Indian grant. 

The principle to be applied to the present 
case is in their Lordships’ judgment to 
befound stated by Lord Buckmaster in 
Sashi Bhushan Misra v. Jyoti Prashad 
Singh Deo (2) where, referring to earlier 
decisions, he says:— 

“These decisions, therefore, have laid down 
a principle, which applies to and concludes 
the present dispute. They establish that 
when & grantis made bya zamindar ofa 
tenure ata fixed rent, although the tenure 
may be permanent, heritable and transfer- 
able, minerals will not be Held to have 
formed part of the grant in the absence of 
express evidence to that effect.” 

In the result, therefore, their Lordships 
are of opinion that the judgment of the 
High Court at Madras was right and that 
the appeal fails and ought to be dismissed 
with costs, and they will humbly advise 
His Majesty accordingly. 

K. J. R. Appeal dismissed. 

Solicitors for the, Appellant:—Messra. 
Douglas, Grant and Dold. 

Solicitors for the Respondent:— India 
Office. 
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PRIVY COUNCIL. 

APPHAL FROM Taz COURT OF THE J'DIOIAL 6 
COMMISSIONER OF THE NonTH Waist 
FaoNTIER Paovinox, PRSHAWAR. 

May 14, 1929. 
Present:—Lord Shaw, Lord Atkin and 
Sir Lancelot Sanderson. 

Bhat PANNA SINGH AND oTKERS— 
PLAINTIFFB8—ÀPPELLANTS 
versus 
Firu Bhai ARJAN SINGH-BHAJAN 

SINGH-SURJAN SINGH AND ANOTHER 
d —-DEFENDANT8—RBESPONDENTS. 

Contract Act (IX of 1872), s. 74—Penalty or 
liquidated Dis tum ier for sale of immoveable 
property—Breach—Sutt for damages—Proof of actual 
damages  essential— Time of performance—Vendor 
giving four days’ time to purchaser to complete con- 
traci—Breach by purchaser—Practice—Omission to 
question witness vn. examination-in-chief to contradict 


case set up by opposite Le an ce KG fact by 
trial Court, which heard witnesses —Reversal by Court 
of Appeal. 

A contract for the sale of immoveable property 


for the sum of Rs. 1,050,000 provided, inter alia, that 
the purchasers were to pay Rs. 500 as earnest mone 
and that “the party retracting from the contract 

pay Rs. 10,000 as pashemana (damages). The 
purchasers having broken the contract, the vendora 
re-sold the property to another person for Rs. 1,04,000 
and instituted a suit inst the purchasers, claiming 
the Rs. 10,000 and turthor damages : 

Held, that the effect of 8.74 of the Contract 
Act, 1872, was to disentitle the plaintiffs to recover 
simpliciter the sum of Rs. 10,000, whether penalty 
or liquidated damages, and that the plaintiffs must 
prove the damages they had suffered. [p. 488, col. 
2; p. 489, col. 1.] 

Their Lordships of the Privy Council held that 
ihe only evidence of loss was that of the loss en re- 
sale of Rs. 1,000, and the plaintiffs having already 
received Rs. 500 by way of earnest money, their 
actual damage was Rs, 500, for which sum they 
were entitled to a decree. [p. 489, col, 1. 

On the 19th February, 1924, the parties entered into 
a contract for sale of certain immoveable property. 
No time was fixed for completion but on the 
same day the purchasers paid the earnest money 
and were given a receipt which provided that the 
balance of the purchase-money should be received 
before the Sub-Registrar and the sale-deed registered 
within & month. The purchasers postponed com- 
pletion from time to time for their convenience, and 
eventually the vendors on the 10th May sent a 
telegram tothe purchasers giving them four daya 
to complete and that in default the vendors would 
sue for apecific performance or damages. The pur- 
chasers having ignored the telegram, the vendors on 
the 9th June re-sold the property to another party 
at a loss, and sued the purchasers for damages: 


Held, on these facts, that the plaintifs were 
entitled to succeed, the purchasers being responsible 
for the breach of contract. [p. 488, col. 2.] 


When a party desires to contradict the case set 
up by his opponent and callsa witness who is in 
a position to depose to the essential facts, itis the 
duty ofthe party calling such witness to obtain the 
contradiction from him in examination-in-chief, If 
he fails to do so, and the opposite party does not 
raise the question by cross-examination, no infer- 
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ence adverse to the latter can thereby be legitimate- 
ey drawn. [ibid] | 

On a pure question of fact, the finding of the 
trial Judge, who saw and heard the witnesses give 
“their evidence, ought not to be lightly disturbed by 
the Court of Appeal. fibid.] 

Consolidated appeals from one judgment 
and two decrees, dated the 25th October, 
1926, of the Court of the Judicial Commie- 
sioner, North West Frontier Province, 
Peshawar, (Mr. H. Fraser), which reversed 
one judgment and two decrees, dated the 
23rd December, 1925, of the Subordinate 
Judge, Peshawar. 

FAOTS.—The materia] facts of the case 
appear sufficiently from their lordships' 
judgment, 

The appellants were vendors and the 

respondents were vendees, and by an 
agreement dated the 19th February, 1924, 
the former agreed to sell certain premises 
to the latter, but the sale was not carried 
out, one party blaming the other for breach 
ofthe agreement and claiming the sum of 
Rs. 10,000, which was specified in the 
agreement as the amount to be paid in 
case of breach. 
, The Subordinate Judge found that the 
agreement was broken by the vendees, but 
the learned Judicial Commissioner took the 
opposite view. 

The above agreement, dated the 19th 
February’ 1924,was signed by the vendorsand 
the vendees and the brokers who negotiated 
the sale, and was in the followingwords:— 

“ We, Bhai Panna Singh, etc. have agreed 
to sell the Serai, situate in Pipal Mandi, 
which we had purchased from Mian Sardar 
Ali and Mian Umar Buksh (to Arjan 
Singh-Bhajan Singh) for Rs. 1,05,000. The 
cost of the stamp paper and registration, 
ete. will be paid by us (parties to the con- 
tract) halfand half. The purchasers shall 
pay Rs. 5008s earnest money, for which 
the sellers will give a receipt. This sitta 
will be properly stamped and shown to the 
purchasers, for their satisfaction. The 
pur retracting from the contract shall pay 

. 10,000 es pashemana (damages). The 
brokerage atthe rate of Re, 1 per cent. 
wil be paid by the sellers, and at the 
same rate by the purchasers”. 

The vendors received Rs. 500 ag earnest 
money and gave a receipt in which they 
stated thatthe deed of sale shall bere. 
gistered within a month, altheugh no 
period of time wasspecified in the agree- 
ment of sale quoted above. The reseipt in 
question, signed by the vendors and bear- 
ing the same date as the agreement of sale, 
was in the following terms :— 
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“We have received a cheque for Rs. 500 
from you, in lieu of earnest money respect- 
ing the saleof a Serai together with a 
vacant site on its backside and all rights 
appertaining thereto, situate in Pipal Mandi 
which we had purchased from Haji Safdar 
Ali Khan and Mian Umar Baksh Khan. 
We have sold the same to you for 
Rs. 1,05,000. The balance will be received 
before the Sub-Registrar and the deed 
got registered. Both the parties shall 
abide by the terms laid down in the sitta. 


"The deed shall be registered within a 


month. The party refusing to get the deed 
registered shall according to the sitta be 
liable to pay Rs. 10,000 as harjana (loss). 
We have executed this receipt so that it 
may serve as an authority. Note—Out 
of the balance, Mian Haji Sardar 
Ali Khan shall have to be paid the amount 
due to him andthe remaining sum will 
be received beforethe Sub-Registrar and 
the deed will be registered.” 


On the question of damages, the Subor- 
dinate Judge awarded tothe vendors the 
whole of the Rs. 10,000 named in the sitta 
and in the receipt as the amount to be 
paid bya party retracting from the con- 
tract or refusing to get the sale-deed re- 
gistered. In addition tothe Rs. 10,000, he 
awarded the vendors Rs. 1,000 for loss on 
re-sale, ` 

On appeal by the vendees, the learned 
Judicial Commissioner dismissed the ven- 
dors’ suit and decreed the vendees' suit. 
In assessing the damages in favour of the 
vendees, he noted that their Counsel on 
appeal, disregarding the stipulated amount 
of Rs. 10,000 named in the agreement, 
“does not hold outfor more than reason- 
able damages on the principles con- 
tained in s. 73 of the Indian Contract 
Act." He awarded the vendees the profit 
of Rs. 500 which they might actually 
have obtained at the time, plus return 
of earnest money Rs, 500 and of stamp 
money paid, Rs. 787, in all Rs. 1,787. 


Messrs. Dunne, K.C., and Dube, for the 
Appellants. ; 

Messrs. De Gruyther, K. C., 
Nissim, for the Respondents. 

Mr. Joseph Nissim, for the respondente, 
raised the preliminary objection that 
the certificates of appeal in both suits 
were granted on an erroneous valuation 
and the appeals were without jurisdiction. 

[Lord Shaw: The objection may be 
raised at a later stage.] 

Mr. Dunne, K.C., for the appellants 


and Joseph 


117 L O. 1929 


(vendors): The vendors are entitled to 
the sum of Rs. 10,000 awarded by the 
trial Court for damages, as mentioned 
in the saleagreement. 

[Sir Lancelot Sanderson: I think the 
Board have already decided that only 
compensation could be awarded. | 

[Mr. Nissim refers to Vengideswara Putter 
v. Chatu Achen (1) and Mackintosh v. 
Crown (2).] 

[Lorv Arzın, referring to Pollock and 
Mulla’s Commentary on s. 74 of the Indian 
Contract Act, observed that there were 
innumerable decisions on the construction 
of this section]. 

[Lorp Saaw: The Oourt has full con- 
trol as to the amount of compensation 
unders. 74. You are entitled to reason- 
able compensation not exceeding the 
amount of the penalty.] 

The section provides that quite spart 
from proof of damage, the Oourt can award 
compensation to the vendors. The sumof 
Re. 10,000 mentioned in the agreement of 
sale is a liquidated sum. i 

[Lorp ATKIN: See Pollock and Mulla's 
Contract Act, 2nd edition, page 322, 
beginning “This section boldly cuts the 
most troublesome knot in the Common 
Law doctrine of damages.” | 

[Sir LaNagLoT SANDERSON : The illustra- 
tions to the section throw some light on the 
question: see illustration (g).] 

[Lorn ATKIN refers to illustration (d) 
to B. 74.] 

[Logo Smaw : When you use the word 
"penalty", it is not necessarily confined 
to financial obligation.] 

[Loep Bmaw : If weget to the facts of 
the case, the question unders.74 may not 
arise for decision at all. | 


[SIR LANOBLOT SANDERSON : Has the sanc- 
tion ever been considered by the Board?) 

Yes, in connection with questions of 
interest, 

The period of one month mentioned in 
the receipt was not of the essence of the 
contract. The period of time was ex- 
tended by the conduet of both parties. 
Four days to complete gave ample time. 
Reasonable compensation is a question of 
fact. 

[Lorn ATKIN: The measure of damages 
js a matter of law]. 

Credit has to be given by the vendors 
for the earnest money in reduction of the 


4 


1) 


3 M. 224. 
2) 9 


0. 689, 13 O. L. R. 102. 
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damages to which they are entitled: Vellore 
Taluq Board v. Gapalasami Naidu (3). 

Messrs. De Gruyther, K. C., and Joseph 
Nissim for the respondents (purchasers): 
On question of damages, refers to Mayne 
on Damages. The measure of damages is 
the same, whether it is a contract for 
sale of land or goods: sees. 73, Indian Oon- 
tract Act, 

If there was any repudiation of the 
contract on the part of the purchasers, 
it was not accepted by the vendors, who 
kept the contract alive for both parties. 
Under s. 55, para. 2, of the Contract Act, this 
contract was not voidable. 

ED ATKIN referred to s. 39, and 
Johnstone v. Milling (4).] 

Telegraphic notice to perform the 
contract in four days, senton a Saturday, 
to the purchasers’ Pleader, did not give 
the parties reasonable time: Mussa Mahomed 
v. Motilal Itchalal: (5). Reasonable does not 
mean minimum but longest notice 
reasonably required for what remains to 
be done: Crawford v.Teogood (6). 

Mr. Dunne, K. C., in reply, being called on 
only on the question of the amount of 
damages, referred to the Oontract Act, 
8. 74, a8 enabling the  Oourt, if so 
minded, to award substantially more than 
the actual damage. 

JUDGMENT. 

Lord Atkin.—This is an appeal from 
the Oourt of the Judicial Oommissioner, 
North-West Frontier Province at Peshawar, 
The dispute arises out of an agreement 
for the sale of a Berai in Peshawar. There 
were cross-suits, vendors and purchaseys, 
each alleging that the others had broken 
contract and claiming damages. The 
vendors succeeded before the Subordinate 
Judge, the purchasers before the Judicial 
Commissioner. The vendors appeal. In 1924 
the vendors were the owners of the Serai 
in question upon which there were mort- 
gages amounting to Rs. 80,000 in favour 
of one of the former owners. They were 
being pressed by their creditors and found 
it desjrable tosell the property. The sale 
was negotiated by brokers and the agree- 
ment was dated February 19, 1924. The 
agreement provided for the sale to the 
purchasers for Rs. . 1,05,000. Cost of stamp 


(3) 26 Ind.Cas.326; 38 M. 801; 17 M. L. J. 84 

.B.) ` 

4) (1886) 16 Q. B. D. 460; 55 L, J. Q. B. 162; 5 
MON 34 W. R. 238; 56 J. P. 694. tL, 

(5) 69 Ind, Cas. 13; 24 Bom. L. R. 203; A. I, R. 1922 


Bom. 14. 
e (1880) 13 Gh. D. 153; 49 L, J. Oh. 108; 41 L. T 
549; 28 W. R. 248. . 
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paper and registration was to be borne 
eequally. The purchasers were to pay 
Rs. 500 earnest money. “The party 
retracting from the contract shall pay 
Rs. 10,000 as  pashemana (damages )” 
Vendors-purchasers were each to pay l per 
cent, brokerage. No- time was fixed for 
completion but on the same day the pur- 
chasers paid the earnest money and were 
given a receipt which provided that the 
balance should be received before the Sub- 
Registrar andthe deéd registered within & 
month. Each party found its half share 
of the stamp paper,the purchasers on the 
18th March. According to the plaintiffs 
the purchasers delayed the preparation of 
the conveyance as they wished to see the 
Will of a deceased brother of one of the 
vendors in order to exclude the possibility 
of an outstanding claim by his widow. 
The plaintiffs alleged that on the 8th April 
the parties met to complete the convey- 
ance. A writer, Ganga Bishan, was present 
and began the conveyance but his work 
was broken off as the purchasers raised 
further points. They wanted on the con- 
veyance the name ofIshar Singh, who was 
apparently their partner but who had not 
signed the agreement. They raised a 
question about boundaries, and they desir- 
ed to see the outstanding mortgage. The 
plaintifis alleged that they consented to 
all three points. The boundaries were 
forthwith investigated with Ishar Singh 
and the purchasers were provided witha 
copy of the mortgage. According to the 
plaintifs they thereafter requested the 
defendants to complete but were put off. 
On the 26th April, the conveyance was 
completed by Ganga Bishan in the presence 
of the purchasers and the brokers. The 
vendors were not present „but it is signifi- 
cant that the boundaries inserted were in 
accordance with the alteration. On the 
same day there was a fight between a Sikh 
and a Mubammadan on the premises (which 
contained a mosque), which the plaintiffs 
suggest may have deterred the defendants 
from completion. On the 9th May the 
purchasers sent a written notice saying 
that the vendors had not got the sale-deed 
registered within a month, and claiming 
payment of Rs. 10,000 within a week On 
the 10th May the vendors sent a telegram 
in reply stating that they had always been 
ready and willing to complete, that the 
delay was on the part of the purchasers 
and specifically calling attention to the fact 
that at the request of the purchasers the 
name of Ishar Singh had been inserted in 


PANNA SINGH ¥, ARJAN SINGH BHAJAN SINGH. 


117 I. 0, 1928 


the sale-deed. The telegram concluded 
by saying that the vendors gave the pur- 
chasers four daysto complete, and that in 
default they would sue for specific per- 
formance or damages. The purchasers 
made no reply saying that it was ambigu- 
ously worded and they could not make out 
what it meant. On the 9th June the 
vendors agreed to sell to another pur- 
chaser at Ra. 1,04,000 and on the lst 
October, 1924, they issued their plaint 
claiming the Rs.10,000 and further 
damages, On the lith October the pur- 
chasers filed their cross-suit, claiming 
Rs. 10,000 and the sum paid for earnest 
money and stamp paper. 

The Subordinate Judge, before whom 
both suits were heard together, rightly 
concluded that the real issue was which 
party had broken the contract. He heard 
the witnesses on both sides, including the 
brokers and the writer, Ganga Bishan. In 
his judgment he finds in favour of the 
sllegations of the vendors, and gave them 
judgment. The question in this respect is 
one of fact and their Lordships see no 
reason for not accepting the Subordinate 
Judge's findings. The plaintiffs were 
obviously willing sellers; there is some 
reason to suspect the defendants’ financial 
ability at all times to complete the contract. 
The plaintiffs’ evidence of the purchasers’ 
grounds for requesting delay is corroborat- 
ed in more than one particular and the 
writer, Ganga Bishan, when called by the 
purchasers, was not asked a single question 
to contradict the story already given by 
the vendors as to the transactions on the 
8th April. Their Lordships cannot agree 
with the crificisim made by the learned 
Judicial Commissioner on this point. 
Oontradiction, if it could be made, was 
obviously to be given by the witness in 
examination-in-chief. In its absence the 
Advocate for the vendors could not be 
expected to raine the question by cross- 
examination. Their Lordships have care- 
fully considered the judgment of the learn- 
ed Judicial Commissioner, but do not find 
the doubts suggested by him sufficient to 
justify a reversal of the findings of the 
Oourt below. No further question seems 
to arise as to liability. It is plain from 
the findings that the purchasers postponed 
completion from time to time for their 
convenience and eventually broke the con- 
tract. The only question that remains is as 
to the amount of the damages. 

The effect of the Indian Contract Act of 
1872, s. 74 is to disentitle the plaintiffs to 
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Yequire or ever to have required registra- 
iion." 

[Lors Tomuin.—The effect of the new 
Actis to wipeoff that Privy Council judg- 
ment.] 

Section 55 (6) (b), Transfer of Property 
Act, gives the buyera charge, and the Act 
of 1927 lays down that the document, though 
it creates a charge, does not require regis- 
tration. I submit that if your Lordships 
hold that the document in the present case 
does confer a charge, then aceording to the 
Act of 1927, such a document never did 
require registration. The “ Explanation" 
says that when a document is nothing. but 
au agreement to eonvey and recites that 
the whole or part of the purchase-money 
has been paid in advance, that document 
shall not require registration. The fact 
that e. 55 (6) (b) operates to give the buyer 
a charge, will not render the document 
compulsorily registrable. 

During the course of the argument, the 
following authorities were cited at the Bar: 
Maung Shwe Goh v. Maung Inn (1), Lal- 
chand v. Lakshman (3), Verzey v. Rashleigh 
(4) and Dayal Singh v. Indar Singh (2). 


JUDGMENT. 

Lord Shaw.—This is an appeal from 
a decree of the High Oourt at Rangoon 
made in its Appellate Jurisdiction on the 
90th April, 1926. It reversed a decree of 
the same Court made in its Original Oivil 
Jurisdiction on the 8th May,1925. In the 
case for the appellant the point to be decid- 
ed is thus stated: “The principal question 
in this appeal is whether the appellant is 
entitled to a charge upon certain property 
in Rangoon known as ‘Mount Pleasant’ as 
was found by the trial Court or only toa 
money decree as held by the Oourt of 
Appeal.” 

It is unnecessary to repeat the facts of the 
case antecedant to the 2nd August, 1923. 
They are stated with sufficient particularity 
in the cases for the parties and in the judg- 
ments of the Courts below. 

One Lim Chin Tsong, a Chinese resident 
in Burma, had acquired in 1909 a small plot 
of land of 1,571 acres in extent, part of “the 
Golden Valley Estate” in the district of 
Rangoon. In 1919 he also purchased two 
other properties, one of which was a house 
and land known as "Mount"—the subject- 
matterof the present suit. Lim Ohin died 
on the 2nd November, 1923. There had 

i 28 B. 466; 6 Bom. L. R. 510 


4 (1904 1 Oh. 634; 73 L. J. Ch. 422; 52 W. R. 442; 
90 L, T. 663, 
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been a variety of business transactions 
between him and the appellant Khoo Bain 
Ban, el. 
Some months before his death in Nc à= 
ber, namely, on the 2nd August, 192 im 
Soo Hean & Company, being the/ 4 of 
which Lim Chin was the sole partne , gave 
to the appellant the document: 


*Rangoon, 2nd August, 1923. 

"Dear Sain Ban, 

I confirm that we owe you nearly half a 
lakh of Rupees. I shall convey you my pro- 
perty known as ‘Mount Pleasant'as agreed 
by me to liquidate the amount as soon as 
I feel a little better. 

(Sd.) Lim Soon Hean & Oo.” 


The argument before the Board had 
reference to the proper construction of that 
instrument. 

In 1924 his widow, the respondent No. 1, 
obtained Letters of Administration and she 
executed in Aprilof that year a registered 
deed in favour of tbe appellant transferring 
to him the first small plot of land mention- 
ed and the appellant Sain Ban accepted the 
said transfer as“ in part satisfaction of his 
debt which was stated to be Rs. 52,734. 
The price of the plot was Rs. 15,000, leaving 
a balance of Rs. 37,734 stilldue. In June, 
1924, the estate was placed for administra- 
tion in insolvency and the respondent No. 2 
was appointed offisial assignee. 

In September the appellant fileda claim 
as a crediter on the estate as per an account 
which included two sumsof Rs. 1,000 and 
Rs. 2,800 said to have been advanced te 
respondent No.1 after her husband's death. 
In that accountthe Rs. 15,000—the value 
of the small property transferred— is clearly 
credited and the final balance of Rs. 43,533 
is followed by this statement:— 

*This amount is covered by property 
known as ‘Mount Pleasant’ with 7°92 acres 
freehold in ‘Golden Valley,” 

It is accordingly fairly plain that the 
appellant and his advisers viewed the 
transaction to be presently noted, as 
security, or cover for, or charge, upon 
“Mount Pleasant.” The view, however, 
passed upon the Board was ofa more radi- 
cal character, viz., thatthe document fell 
to be construed asa still existent agree- 
ment for sale of which specific perform- 
ance may be demanded at law, 

The second “reason” for the appellant 


is:— . 

“The appellant was entitled to specific 
performance or in any event to a charge as 
held by the trial Oourt." 
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By specific performance can only be 
meant a performance of this obligation, 
“I ghall convey you my property known 
as ‘Mount Pleasant." As has been shown 
subsequent to the execution of that docu- 
ment the appellant had accepted a property 
valued at Rs. 15,000 in part satisfaction of 
the obligation of 2nd August and in part 
payment of thesum due to him, and had in 
fact credited that part payment accordingly. 
To grant specific performance would accord- 
ingly be to vest the property fully in the 
appellant in respect of an obligation which 
had been in considerable part extinguished. 
According to one argument laid before the 
Board the appellant would have been per- 
mitted to realise the property and he 
would then stand in the position of a 
debtor tothe estate of the vendor should 
more be obtained than was necessary to 
cover the remanent balance. 


In the opinion of their Lordships looking 
to the facts of the transaction specific per- 
formance of the obligation cannot be given 
or worked out on any such principle. On 
the general point of construction of the 
document taken as & whole there are two 
views, It may be argued for as an obligation 
to grant an out and out transfer liquidating 
the amount due in the sense that no debt 
remained between, the parties, the property 
having been given and accepted in com- 
plate liquidation, that is to say, in the sense 
ef complete extinguishment of any existing 
debt, Difficulties might have arisen as to 
this construction and as to its possible appli- 
cation to a position of affairs in regard to 
& property in respect of which Rs. 15,000 
had been accepted in part satisfaction 
for the debt for which the land had been 
(as alleged) agreed to be sold. Their Lord- 
Ships are of opinion that in the circum- 
stances a decree for specific performance 
of the contract by conveyance of the pro- 
perty cannot be granted and that the 
judgment of both of the Courts below on 
that topic is right, 

The other view, however, is that, granted 
the payment of Rs. 15,000 as stated, the 
document as it stands provides sufficient 
ground for an equitable charge upon the 
property to the effect of enabling the 
appellant to rank as a secured creditor (he 
is, of course, an ordinary criditor) upon 
the estate of the grantor now in liquida- 
tion. The first Oourt thought that it did: 
the High Court thought that it did not, 
upon reference to ss, 54and 55 (6) of the 
Transfer of Property Act, Their conclu- 
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sion was that “in the absence of a con- 
tract of sale we fail to see how any of 
the rights and liabilities of buyer and 
seller under 3.55 can be enforced," 

The Board agrees with the result reached 
by the High Oourt, but thinks that the 
case can and ought to be disposed of in 
accordance with certain statutory provi- 
sions of the indian Law, to which the 
attention of the Oourt below may not: 
have been called. 

It must be remembered that the title- 
deeds of the property were not handed over 
and no question of security, charge or 
lien on that ground arose. The claim 
of the appellant arises solely upon the 
dosument, and is of the nature of an 
equitable charge. Such a charge can only 
found a claim in law if the provisions 
of s. 17 of the Registration Act, 1908, 
are complied with. The provison is as 
follows :— 

“17 (I) The following documents shall be 
registered..... .... 4(b) other non-testament- 
ary instruments which purport or operate 
to create, declare, assign, limit or extin- 
guish, whether in present or in future, any 
right, title or interest, whether vested or 
contingent of the value of one hundred 
rupees and upwards, to or inimmoveable 
property." 

It is plain that the document founded 
upon this record is one alleged to create 
a right, title or interest over immoveable 
property. Sucha document, it is declared : 
“shall be registered.” 

Further by s. 49 it is provided as fol- 
lows:— 

“No document required by s. 17 to be 
registered &hall— 

a) affect any immoveable 
comprised therein, or 

(b) confer any power to adopt, or 

(c) be received as evidence of any trans- 
action affecting such property or confer- 
ring such power, unless it has been re- 
giatered." 

These sections were applied in Dyal 
Singh v. Indar Singh (2) with a reference 
to the antecedent legislation and the pro- 
visions of the Registration Act were, of 
course, given effect to. 

In the result accordingly, their Lord- 
ships are of opinion that the document 
was compulsorily registrable, that it was not 
registered, and that no charge can accord- 
ingly be created by it. It is unnecessary 
to proceed to the further general ground 
Cae to in the judgment of the High 

urt, 


property 
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and a much smaller figure of Rs. 3,000 on 
the other. 

Their Lordships are clearly of opinion 
thet the memorandum of appeal in the 
present case did state in terms of the Act 
the amount at which the relief was sought. 
This determines the appeal. A reference 
may be added tothe results which would 
have followed frem the course adopted 
below. 

The Judicial Commissioner found that a 
remand should only be granted as to the 
Rs. 19,000. The result of this would be 


. that although accounts were taken on the 


“7 


/ 


remand and the Rs. 19,000 was largely 
reduced and the sum of Rs. 3,000 or more 
or less than that sum were found due to the 
plaintiffs, no remedy could be granted for the 
latter event because according to the judg- 
ment only a sectional and nota fee cover- 
ing all the relief sought had been paid and, 
therefore, one item and claim for Rs. 3,000 
had finally dropped out of the case, The 
learned Counsel for the respondents frankly 
argued the case on this footing declaring 
that the appeal in so far as it could be held 
to refer to the Rs. 3,000 had gone and must 
be dismissed asa nullity. For the reasons 
stated their Lordships cannot accept this 
argument; the extraordinary consequences 
figured accordingly do net arise. But upon 
& second point—an important point of 
procedure—their Lordships think it right 
to add the following:—Granted that a 
fee had been paid which was insufficient 
in amount what was the duty of the Court? 

In auch a case as the present it appears 
to be pre-eminently one for the exercise by 
the judicial authority of the discretion for 
giving an opportunity to add to the amount 
lodged the extra Rs. 70or 80 required 
or for deferring the question of the amount 
of fee under the Court Fees Act until final 
value was ascertained. The provisions of 
the Court Fees Act which are in place (Act 
VII of 1870), 8. 7, head (iv) (f) for “accounts” 
.....- “according to the amountat which the 
relief is sought is valued in the plaint or 
memorandum of appeal". Even accord- 
ingly if the mistake insisted on had been 
made, this, in the opinion of the Board 
was 8 plain case for rectifying, 
that situation if it could be done and the 
Qourts are fortunately furnished with an 
easy method of doing so. (Section 149, O. Q. 


P.): 

“Where the whole, or any part of any 
fee prescribed for any document by the 
law for the time being in force relating to 


. Gourt-iees has not been paid, the Court may, 


s 
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in ite discretion,at any stage, allow the 
person, by whom such fee is payable, to pay 
the whole or part as the case may be, of 
such Oourt-fee; and upon such payment 
the document in respect of which such fee- 
is payable, shall have the same force and 
effect as if such fee had been paid in the 
first instance". 

It will be observed that that discretion 
extends to the whole or any part of any fee 
prescribed and can be exercised at any 
stage in the case while finally upon the 
extra payment being made, then the docu- 
ment is to have the same effect as ifit had 
been paid in the first instance. 

This also answers the argument present- 
ed under the Limitation Act. The dates 
are as follows:—The decree of the Bub-. 
ordinate Judge was dated the 24th March, 
1924, the first appeal was on the 27th May, 
aud the second on the 2nd June, bringing 
before the Appeal Oourt the respective 
claims of each suitor. The time for limita- 
tion of the appeal is 90 days, anditis thus 
geen that both appeals were within time. 
They were not a nullity. On the contrary, 
they were documents duly presented to and 
accepted by the Court, and as to the fee 
thereon, should the valuation be unsatis- 
factory or in the end insufficient, that is 
validated by the additional payment, the 
result of which payment is that the docu- 
ment, namely, the memorandum of appeal, 
stands good from its date. The appeals are 
accordingly not time-barred. 

Their Lordships will humbly advise 
Hia Majesty to allow this appeal. to set 
aside the order of the Judicial Oommis- 
sioner, dated the 7th May 1925, and to 
remit the case to the Oourt of the Sub- 
ordinate Judge for a fresh trial and deci- 
sion on the merits. The appellants will 
have the costs incurred in the Court of the 
Judicial Commissioner and of this appeal. 
The costs incurred in the Oourt of the 
Subordinate Judge willabide the result of 


the new trial. 

K. J. RE. Appeal allowed. 

Solicitors for the Appellant:—Messrs. 
Stanely, Johnson and Allen. 

Solicitors for the Respondent:—Mesara, T, 
L. Wilson & Co. 
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PRIVY COUNCIL. 
APPBAL FROM THR Patna Hran Covst. 
May 14, 1929. 
Present:—Lord Shaw, Lord Carson and 
Sir Laneelot Sanderson, 
HIRA LAL SAHU AND OTHBR8—PLAINTIFFS 
—APPELLANTS 


versus 
Raj Kumar Babu LAOHMI PRASAD 
NARAIN SINGH-—DszrENDANT— 
RESPONDENT. 

Interest—Compound interest—Agreement to pay— 
Inference from course of dealings between parties. 

Gompound interest, or interest with annual rests, 
may be allowed where the course of dealings between 
the parties extending over a large number of years 
shows an agreement by the debtor to pay the com- 
pound interest which was in fact charged by the 
creditor in the accounts periodically submitted to and 
noquiesced in by the debtor. [p. 497, col. 1.] 

Appeal from a judgment and decree, 
dated the 22nd December, 1926, of the High 
Court, Patna (Dass and Adami, JJ.), which 
affirmed a judgment and decree, dated the 
6th March, 1923, of the Subordinate Judge 
of Motihari. : 

Messrs. Dunne, K. C, and Dube, for the 
Appellant. 

JUDGMENT. 

Sir Lancelot Sanderson.—This is an 
appeal by the plaintiffs against a judgment 
and decree, dated the 22ndtof December, 1926, 
of the High Court of Judicature at Patna, 
which affirmed a judgment and decree ofthe 
Subordinate Judge of Motihari, dated the 
6th of March, 1923. 

The plaintifs are members of a joint 
family, and they carried on a money-lend- 
ing business which was supervised by 
the first plaintiff who was karta of the 


family. 

pe The defendant began to borrow money 
from the plaintifis on the 20th of Pous 
1310 Fasli (i. e., January, 1903) when a sum 
of Rs, 300 was advancedand after theexpira- 
tion offifteen months eleven days interest 
was debited to the account. Further sums 
were advanced from time to time, and the 
accounts were adjusted periodically, the 
last adjustment having taken place on the 
25th Jeth 1324, corresponding to May 1917 
so that the account between the parties 
was running for about fourteen years. 
Simple interest was charged upon each 
advance from the date of such advance 
until the date when the principal sum and 
interest were carried into aseparate column 
ofthe account. The periods during which 
the interest was charged varied. The ac- 
count was then adjusted and interest cal- 
culated on the total amount found due, so 
that compound interest was charged. Dur. 
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ing the time the accounts were running 
they were submitted to the defendant and 
on nine occasions he signed the accounts, 
the first occasion being 10th Magh 1312 and 
the last occasion being 25th Jeth 1324 
Fasli. 

The accounts submitted by the plaintiffs 
to the defendant and signed by him as 
above-mentioned showed the compound in- 
terest, the dates at which the adjustments 
respectively were made, the periods during 
which and the rateat which the compound 
interest was charged. 

There is no dispute in this appeal as to 
the advances which were made or as to the 
simple interest charged thereon. 

The only question argued before the 
High Oourt of Patna and before this Board 
was whether the plaintiffs are entitled to 
recover the compound interest charged in 
the accounts. Both the Courts in India 
decided this question against the plaintiffs 
and the decree which the plaintiffs obtain- 


ed was confined to the advances made ™ 


and simple interest at the rate of 12 per 
cent. per annum from the date of the 
advance ofeach item in the accounts up 
tothe date of the institution of the suit; 
a further direction as to interest at the 
rate of 6 per cent. until realisation was 
made, 


The learned Judges of the High Oourt 
held that the plaintiffs’ case as to compound 
interest was not made out: they stated 
that‘ compound interest had undoubtedly 
been charged in the accounts but not accord- 
ing to the case of the plaintiffs. 


The learned Judges referred to the 
plaintiffs’ case as disclosed in the plaint, 
and drew attention to the allegation there- 
in that it was the practice of the plaintiffs’ 
firm to charge interest with annual rests, 
they then pointed out that annual rests 
had not beenmade in the accounts, which, 
no doubt, is the fact. 

They held that in order to succeed the 
plaintiffs were bound to establish that 
the defendant agreed to pay the interest 
with annual rests, and finding that such 
agreement was not proved they disallowed 
the compound interert and dismissed the 
appeal. 

Mr. Justice Dass, in his judgment, said 
as follows:— 

“T quite agree that if the accounts which 
were signed by the defendant supported 
the case of the plaintiff I would have con- 
siderable difficulty in accepting the defend- 
ant’s case. But those accounts, in my 
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opinion, do not support the specific cage as 
made by the plaintiff.” 

The specific case there referred to is that 
‘there was an agreement that interest should 
be ohare’ with annual rests, and the 
ground of decision is that as that specific 
case was not proved, the plaintiffs’ claim to 
compound interest must fail. 

With respect to the learned Judges their 
Lordships are of opinion that too narrow 
d TON of the plaintiffs’ case was adopt- 
ed. 

The plaint set out the facts in detail 
with regard to the submission of the ac- 
counts by the plaintiff to the defendant, 
the dates on which they were submitted and 
the amounts claimed to be due to the 
plaintiffs at ihe various times when the 
accounts were presented; it was therein 
alleged that the defendant affixed his sig- 
nature to the accounts when they were sub- 
mitted to him, and reference was made to 
the last account which the defendant signed 
on the 25th Jeth 1324 Fasli and which 
showed an amount due of Rs. 1,02,706.6.3. 
The accounta thus referred to included the 
items of compound interest claimed ‘by the 
plaintiffs. 

Itis true that it was alleged in para. 16 
‘of the plaint that the plaintiffs’ practice 
was to charge interest with annual rests 
but there is also a specific allegation that 
the defendant was informed of the claim 
to interest and compound interest and he 
accepted the claim. 

In view of these allegations in the plaint 
their Lordships are of opinion that the 
plaintiffs are entitled to rely on the course 
.of dealing between the parties as showing 
an agreement by the defendant to pay the 
compound interest which was,in fact, charg- 
ed by the plaintiffs in the accounts submit- 
ted to him. 

Their Lordships have no doubt that, in 
fact, the defendant did so agree. 

The course of dealing continued for about 
fourteen years: the accounts were periodical- 
ly submitted to the defendant; when sub- 
mitted he signed them, the accounts 
undoubtedly, showed in detail the advances, 
made, the interest charged, and the periods 
at which the rests were made, and no objec- 
tion was made at any time during the 
above mentioned period. There was no 
doubt good consideration for the above- 
mentioned agreement, because, as the 
learned Subordinate Judge pointed out, if 
the defendant had objected to the com- 
pound interest being charged he would not 
have been able to obtain the further ad- 
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vances from the plaintiffs, which he 
desired and which, in fact, he did obtain. 

Their Lordships, therefore, are of opinion 
that the pleadings alleged an agreement 
by the defendant to pay the: compound 
interest charged inthe accounts which were 
submitted toand accepted by him, and that 
such agreement was proved. 

The amounttacknowledged by the defend- 
ant to be due in the account signed by him 
and dated the 25th Jeth 1324 Fasli was Rs. 
1,02,706-6-3. The transactions between the 
parties then ceased. Three items of com- 
pound interest for three periods after the 
$bth Jeth 1324 were included in the plaint 
making a total of Hs. 1,43,865-15-3. No 
agreement by the defendant to pay these 
items has been proved. 

Their Lordships, therefore, are of opinion 
that there should bea decree in favour of the 
plaintiffs for the said sum of Rs, 10,276-6-3 
with interest thereon at the rate of 134 
per cent. per annum from the 26th Jeth 
1324 Fasli corresponding to 2nd June, 1917, 
until the date of the institution of the suit: 
and that the total amount of the said sum 
and the said interest should carry interest 
at the rate of six per cent. per annum from 
the 6th March,1923, (thefdate of the Subordi- 
nate Judge's decree) until the date of 
realisation. 

The appeal, therefore, should be allowed, 
the decrees of the learned Subordinate 
Judge and of the High Court at Patna 
should be set aside, and a decree should be 
made in favour of the plaintiffs in the 
above-mentioned terms. The defendant 
should pay the plaintiffa the costa of this 
appeal and of the proceedings in both Oourts 
in India, and their Lordships will humbly 
advise His Majesty accordingly, 

Appeal allowed, 
Solicitor for the Appellants:—Mr: H. 5. L. 
Polak 

Solicitors for the Respondent :—Messrs, 

Watkins & Hunter, 
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PRIVY COUNCIL. 
L FROM THE ALLAHABAD Hiau Court. 
April 19, 1929, 

Present :—Lord Blanesburgh, Lord 
Tomlin and Sir Lancelot Sanderson. 
Musammat JAGGO BAI—PrAINTIFF— 

APPELLANT - 
Versus 

UTSAVA LAL—Deranpant—Ragponpant. 

Civil Procedure Code (Act V of 1908), O. IT, v. 2 
— Court in previous suit not competent te deal witk 
claim for want of certificate under Pensions Act— 
Previous suit by reversioner for establishing his title 
as run: suit by him for possessi on 
emale life-incumbent, not barred by 
res judicata in respect of not mentioned in 


on grant 
of Collector's certificate —H indu Law—Widow—Rule 
in Shivagunga case )— of decree or mere 
adverse possession against widow on reversionary heirs. 

Where, by reason of the absence of a certificate 
under the Pensions Act, 1871, the Court in & pre- 
vious suit instituted by the plaintiff had no juris- 
diction and was not competent to deal with the 
question of malikana : 

Held, that a subsequent suit by the plaintiff in 
respect of the malikana, after obtaining the neces- 
sary certificate under the Pensions Act, 187], wes 
not barred under O. II, r. 2, Oivil Procedure Code, 
1808, inasmuch as owing to the bar created by s. 3 
of the Pensions Act, 1871, the plaintiff in the pre- 
vious suit had ne right of action in respect of the 
malikana, and her claim to the malikana was not, 
therefore, (for purposes of O. Il, r. 2, Civil Procedure 
Code), part of the claim which she was then entitled 
to make. [p. 505, cola, 1 & 9. 

A suit by a Hindu reverBlonary heir to establish 
his title as heir in reversion on the death of the 
deceased proprietor's widow (who wes entitled to 
hold the property under the Hindu Law as “a 
widow's estate), brought against a person in wrong- 

possession of the estate, isa suit on a cause of 
action distinct from that in a subsequent suit 
brought by him, after the death of the widow, to 
recover possession of the estate from the trespasser, 
The plaintiff's omission, therefore, to include in the 
previous declaratory suit a icular item of pro- 
perty forming part of the deceased's estate, does 
not preclude him, under O. IL, r. 2, Civil Procedure 
Code, 1908, from claiming the same in his subsequent 
Buit for possession. Cp, 508, col. 2.] 

On the death of a Hindu owner, his widow, who 
was entitled ton life-interest in the estate, purported 
to release cortain 


malikana, h 
sary certificate from the Collector under the Pensions 
Act, 1871: 

Held, assuming that malikana was immoveable 
property, that having regard to the form of the 
relief sought (namely, “for declaration of right as 
regards the malikana amount”), the suit was not 
one “for possession” nor within the operation of 
Art. 141, Limitation Act, and that the appropriate 
Article, so far as the malikana was concerned, was 
Art. 120, and as the plaintiff had no right of action 
at all inrespectof the malikana unless and [until 
9 certificate under the Pensions Act, 1871, had been 
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obtained, her right to sue accrued (within the meapin£ 
and for the Bu DONE ofthe third column of Art. 120) 
on the grant of the certificate, end as less than six 
years had run between the grant of the certificate 
and the institution of the suit the plaintiffs claim 
in respect of the malikana was not statute-barred 
under Art. 120, though the suit was brought more 
than six years of the death of the deceased owner's 
widow. 6. 505, col. 2.] . i . 

The principle of representation of the inheritance 
by & du widow, established in the Shivagunga 
case (12) is not affected by anything contained in 
Art. 142 of the Limitation Act, 1871 (now cor- 
responding to Art. l4l^of the Acts of 1877 and 
1908). Accordingly, where a decree founded 
upon the Law of Limitation and adverse 

BBlion is obtained against a Hindu widow in 
fee lifetime, the reversionary heir is equally barred 
by the decrea, under the rule laid down in the 
Shivagunga case vl &nd he does not get the benefit 
of Art. 141. [p. 506, col. 1.] | 

Hart Nath Chatterji wv. Mothurmohun Goswami 
(14), referred to. . 

But where no such decree has been obtained 
against the widow, nor has there been any other 
act in the law in the lifetime of the widow operat- 
ing to destroy the reversionary heir's interest and 
depriving him of the right to possession on the 
widow's death, the heir is entitled, after the 
widow's death, to rely upon Art. 14] and he has, 
by the express terms of that Article, a period of 12 
years from the widow's death to b the suit, 
notwithstanding that at the death of the widow a 
stranger had been in adverse possession, and 
adverse possession had already run against the 
widow for morethan 12 years in her lifetime, 
ibid, 
| Nu odor Vandravandas v. Parvatibai (7), fol- 
lowed. " 

Vaithialinga Mudaliar v. Srirangath Anni (8), 
distinguished. 

Appeal from a judgment and decree of 
the Allahabad Hi urt, (Mears. O. J., 
and Lindsey, J.), dated the 26th November, 
1925, reversing that of the Oourt of the 


Subordinate Judge, Banda, dated the 19th 
May, 1822, * 


FAOTS.—Thematerial factsof the caseare 
set forth intheir Lordships’ judgment. The 
proceedings at an earlier stage of the case 
are reported.as Deo Kuar v. Man Kuar (1). 


The suit giving rise to the present appeal 
was brought by the appellant for a decla- 
ration that she was entitled to a certain 
malikana and to eject the respondent 
(defendant) from a house. The main ques- 
tion for determination on the appeal to the 
Privy Council was, whether at the time of 
the suit the appellant had a subsisting title 
to the said two items? 


Of the issues framed by the Subordinate 
Judgeonly the following are now material: — 
(7) Was Musammat Man Koer in ad- 
verse and proprietary possession of the 


2 A.J; 21 I. A, 148; 4 M, La J, 272; 6 Sar, P, O, 
J. 4$9 (P, 0) 
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malikana allowance and the house at 
Warnagar in question for over 12 years? 
(8) Is the suit barred by limitation ? 
The learned Subordinate Judge delivered 
judgment on the 19th May, 1922, holding 
that though Man Koer had been in pos- 
seasion of the house at Warnagar and the 
malikana allowence for more than 12 years, 
such possession was not adverse to the 
appellant (plaintiff) who was a reversionary 
heir of Uttam Ram; that time began to 
run against the appellant only from 1914 
when her mother died and as the suit 
was brought within 12 years from 1914 it 


was not barred by limitation. The learned ' 


Subordinate Judge concluded his judg- 
ment, on this part of the case, in the 
following terms :— 

"It has been repeatedly decided that 
possession taken by a trespasser during 
the lifetime of a Hindu widow or Hindu 
female with a life-interest is not adverse 
as against the reversioners until after the 
death ofthe widow, vide Ganga v. Kanhat 
Lal (2)." 

The respondent DARE then appeal- 
ed to the High Court at Allahabad and 
that Oourt (Sir Grimwood Mears, C. J., 
and Mr. Justice Lindsay) delivered judg- 
ment on the 20th November, 1925, in favour 
of the defendant-respondent and passed a 
decree dismiasing the plaintiff's suit. The 
learned Judges held that Deo Koer, in her 
suit against Man Koer, fully represented 
her husband's estate and was not merely 
acting on her own behalf or in her per- 
sonal interest; that Man Koer had been 
appropriating the — malikana from 1880 
under an assertion of her own title against 
Uttam Ram's estate which Reo Koer re- 
presented; that adverse possession of the 
malikana right by Man Koer began to run 
from 1880 if not earlier and as more than 
12 years had expired since that time, the 
title of Deo Koer or her successor-in-in- 
terest had been extinguished by lapse of 
time and Man Koer had acquired a good 
title thereto. With regard to the house 
at Warnagar they held that though it had 
been admittedly in the possession of Man 
Koer it had never been claimed in any 
of the previous suits and, therefore, 
the title of the heirs of Uttam Ram to 
that also had been lost by prescription. 


In the course of their judgment, the 
learned Judges of the High Court enunci- 
ated the law on the subject in the follow- 
ing words :— 


e 47 Ind, Oas. 222; 17 A, L. J., 44; 41 A. 151. 
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“It isnow well established that in cases `` 


where the widow represents the estate, | 
adverse possession which begins to ran 
against the widow will continue running 
and may defeat the claims of the rever- 
sioner whose title ripens after the widow's 
death." 

Messrs. DeGruyther, K. C., and Abdul 
Majid, for the Appellant. 

Messrs. Upjehn, K. €, and Parikh, for the 
Respondent. 


Mr. DeGruyther, K. C.,for the ap- 
pellant urged that the possession of Man 
Koer even if adverse to, Deo Koer who 
held the estate as Uttam Ram's widow was 
not adverse to the plaintiff-appellant who 
was a reversioner; and he cited : 


Srinath Kur v. Prosunno Kumar Ghose 
(3), Ramkali v. Kedar Nath (4), Cursandas 
Govindji v. Vundravandas Purshotam ‘5),and 
Venkataramayya v. Venkata Lakshmamma 
(6). Insupport of the general proposition 
that possession adverse to the widow was 
not adverse to the reversionary heir, the 
Board in  Runchordas Vandravandas v. 
Parvatibai (7) in substance  affirm- 
ed the principle laid down in the 
above four cases, The decision in Vaithie- 
linga Mudaliar v. Srirangath Anni 
(8) does not decide anything to the 
contrary. Refers to Bankey Lal v. Raghunath 
Sahai (9) where all the relevant decisions on 
the subject are discussed. _ 

Lachhan Kunwar v. Manorath Ram (105 
is.distinguishable. The Hindu widow there 
had merely a right to maintenance, 

As to the nature ofa Hindu reversioner's 
right in the property which the female 
owner holds for her life: see Amrit Narayan 
Singh v. Gayan Singh (11). 

Limitation does not, under the present 
law, runagainst the reversioner until the 


eo 
bo 
—. 
to 
t 


; A. W. N. (18 
. L. J. 204. 

. A. 71; 1 Bom. L, R. 607; 3 0. W. 
. 621; „O. J. 543 (P. O.). 

6) 92 Ind. Oas. 85; 48 M. 883; 42 I. A. 322; A. L R. 
1925 P. 0.249; L. R. 6 A. (P. C.) 169; 49 M, Ù. J. 769; 
42 O. L. J. 563; 30 O. W. N. 313; 28 Bom. L. R. 173; 
(1928) M. W. N, 11 P. 0.). 

(9) 112 Ind Cas. 801; 26 A. L. J. 1049; A. I. R, 1998 
All 561; 51 A. 188 (F. B.). 

(10) 22 L A, 25; 22 0.445; 6 Bar. P. C. J. 523; 5. hi. 
L. J. 1; Rafique & Jackson's P. O. No. 138 (P. O.), 

(11) 44 Ind. Oas. 408; 451. A. 35; 45 0. 590; 23 M. L. 
T. 142; 22 O. W. N. 409; 27 O. L. J. 296; 34 M, I, 
J.298;4 P. L. W. 221; 18 A. L. J. 265; (1918) M, 
W. N. 306; 7 L. W. 581; 20 Bom, L, R, 549P, Q.), 
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death of the! widow. The observations to 
the contrary were made in cases decided 
under the Limitation Act of 1859. The 
Act of 1871 altered the law : Mayne’s Hindu 
Law, paras. 642 and 643. 

Mr. Upjohn, K.C. for the respondent: 
The doctrine enunciated in Katama 
Natchier v. Raja of Shivagunga (12) 
is this, that a Hindu female heir, as being 
the person in whom the whole estate is 
vested for the time being, is a complete 
owner, and in her actings and omissions 
she is considered as representing the estate 
andthe result is that the person who is 
called a reversioner or next taker, when 
ascertained, is often bound by the acts of 
the female heiress, although he does not 
claim from her: see Nobinehunder 
Chuckerbutty v. Issur Chunder Chuckerbutty 
(13) the judgment of Sir Barnes Peacock 


and his learned colleagues, Suppose 
there is no decree, but mere long 
adverse possession against the female 


heir, it was decided by Sir Barnes Peacock 
in the above case that it ought to have the 
same effect against the next heir asa decree 
against her. 

[Loro BLANBSBURGH : It is rather hard 
on the reversioner to be barred, if the 
female lived for a great many years]. 

The female heiress represents the estate, 
and the reversioner has to take his chance 
whether the heiress is alert or not in as- 
serting her rights, Vaithialinga's case (8) 
deals with this very point. 

[Lord Tomiin: When you have a suit 
brought against a widow which results in 
an adverse verdict against her, that would 
bind the reversioner, but if there is no 
decree, then, however long the adverse 
possession may be against her, it would 
be open to the reversioner to sue within 12 
years of her death: see Art. 141.) 

-rael rely on Vaithialinga’s case (8). The 
Board there devoted several pages to the 
discussion of this question. 

[Siz LawozLoT Ssnpgrson: The observa- 
tions there were obiter dicia]. 

[Stk LaNosLoT SaNppxson': Does Art. 
141 imply that it is not to apply if the 
female is already barred by adverse pos- 
session ? | 

(Ste LaNoRLoT BaNDERSON : Mr. Mayne, 
in his Hindu Law, para. 643, cays that the 
Statute can never begin to run against a 
reversioner in consequence of any poeses- 


. O. J. 25, 19 È R. 843 


12) 9 M. I. A. 539; 2 W. R. P. O. 31; 1 Suth. P.O, 
J S ; r. P. O. J. 5 
. R. 505; B. L. R., Sup, Vol, 1008, 
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sion or dispossession of a female, so long as 
she holds as heir of the last male]. 

Refers to U.N. Mitra's Law of Limitation 
Vol. 1, page 46 and Bengal Regulation XII 
of 1805, and the first general Limitation 
Act, XIV of 1859, s. 1,aub-s. (19). 

[Lorp BraNmeBUsGH: That sub-section 
is in effect Art. 144 of the present Act]. 

Refers to Art. 141 of the Limitation Act, 
1877, and Mitra’s Law of Limitation, Vol. 11, 
page 1143. 

[Sir LawoELor SANDERSON : That Article 
rn d the same as in the present 

ct. 

Reads from the judgment in Nobinchun- 
der Chucterbutty v. Issur Chunder Chucker- 
butty (13). 

[Lord BLANESBUSGH : It was a decision 
under the Limitation Act of 1859.] 

There has been no change made in the 
law by the later Limitation Acts: see the 
word "entitled" in Art, 141. 

[Lorn BranreBorcu: Mr- Mayne says in 
para. 643 that that is not the proper con- 
ila under the later Acts of 1871 and 
1877]. 

Refers to Hari Nath Chatterji v. Mothur 
Mohan Goswami (14) and to the observations 
of Lord Watson during the course of the 
argumentin that case. Sir R. Couch, in 
delivering judgment, said: “The words 
‘entitled to the possession of immoveable 
property’ (in Art. 141) refer to the then 
existing law............The intention of the 
Law of Limitation isnot to give a right 
where there isnot one, but to interpose a 
bar after a certain period to a suit to enforce 
an existing right.” 

These observations,if I may say so, hit the 
bird in the very eye. 

[Los» BraNBssUsGH : All tbat their Lord- 
ships laid down there was that if there is 
a decree against the widow, the reversioner 
cannot come in within 12 years of her 
death, but when there is no suit, and mere 
adverse possession, then, according to 
Mayne’s Hindu Law, the reversioner has 12 
years from her death under the new Limita- 
tion Act]. 

It would be very anomalous that the 
reversioner should be barred if there isa 
decree against the widow, and not barred if 
there is no decree. 

[Lorn Tomiin: | Nobinchunder's case (13) 
was the then existing law, and the ques- 
tion is, whether under the Act of 1871, a 
new right of acticn is given to the rever- 
sioner. | 


(14) 21 O. 8; 201. A. 183; 17 Ind, Jur, 481; 6 Sar, P, 
O. J, 834 (P. 0). 
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The word 'entitled' in Art. 141 refers to 
the existing law : see Hari Nath Chatterji'8 
case (14). When the widow herself is 
barred by adverse possession, the rever- 
sioner is also barred as he would not be ‘en- 
titled’ to the possession. 

[Lord BraNESBU&GH: You must admit 
that the Act of 1871 did make some altera- 
tion inthe law. If there had been adverse 
possession for 10 years against the widow, 
it is quite clear that the reversioner would 
have 12 years from her death, although 
under the Act of 1859 he would have to 
come in within two years of her death). 

[Loro BrawmsBURGH : The Act of 1871 
would prevent the property from being 
transferred to the squatter until the lapse 
of 12 years from the death of the widow]. 

[Loen Buanespurca : Under the Limita- 
tion Act of 1859 the reversioner had to 
take the estate as he found it, Do you 
suggestthat the Act of 1871 did not alter 
the law ?] 

Yes. In no other Article of the Limita- 
tion Act do we find the description of a 
plaintiff as a ‘person entitled’ to possession 
of property except in Art. 141. My sub- 
mission is that the later Acts of 1871,1877' 
and 1908 have made no change in the law, 
and the Legislature in Art. 141 has ad- 
visedly used language not to alter the old 
law. 


Mr. DeGruyther, K. C. for the ap- 
pellant: Thé claim in respect of the 
malikana is not statute-barred. Refers to 
s. 28, Limitation Act, and Arts. 48, 49. 

[Loap Tomun: I think that s. 28 
covers the case of moveable property 
also]. 


Except under s. 28 there can be no ex- 
tingaishment of title. 

There is no specific Article in the Limita- 
tion Act barring my right to the malikana. 
The only Article applicable to a declara- 
tory suit is Art.130, which is a general 
provision. 4 

[Sre Lancatot SANDHRSON : Referring to 
the third column of Art, 120. “when the 
right to sue accrues,’ observed. If that 
Atticle applies, your suit for declaration is 
obviously time-barred}, 


I am not suing for a declaration. 

[Losp TOMLIN : Six years having elapsed 
between the death of the widow and the 
institution of your auit, if Art, 120 applies, 
you are out of time] 

: [Lord TourtN: Even granting your con- 
tention that time did not rtin until the death 
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of the widow, the suit for the declaration, 
would still be barred by Art. 120]. 

lt is not my case that Art, 120 ap- 

plies 
Logn BLANBSBURGH : Why not?) 

kom ToMLIN : Articles 48 and 49 relating 
to specific moveable property cannot apply 
to malikana]. 

[Sir LANORLOT SaNbRREON : Malikana 
means a right to receive money from 
Government, Surely it does not come with- 
in Arts, 48 and 49, ] 

[Lorn BLíNESBURGH : If thera is no other 
provision in the Act we must fall back upon 
Art. 120]. 

Malikana, being immoveable property, 
Art. 120 has no application. 

Mr. Upjohn, K. C.: -Article 120 does not 
exclude from it8 operation cases of immove- 
able property. Refers to Mullick Abdool 
Guffoor v. Muleka (15) beginning, “a 
malikana right is the right to receive from 
the Government a sum of money.” 


[Lord BLANESBURGH : Theonly point now 
under discussion is that of limitation, Is 
malikana immoveable property ? 

Sim LaNoELOT Sanpaeson: We are bound 
to give effect to the Statute of Limitation, 
even if it is not raised: see s. 3]. 

[Loep Tomuin: It is the duty of the 
Court suo motu to see if the Statute ap- 
plies]. a 

(Ste LaNegLoT SANDRRSON : Ifit is clear 
tothis Tribunal that a particular Article 
of the Limitation Act applies, we are bound 
to give effect to the Statute, even though 
both the parties in the Indian Courts 
have assumed that a wrong Article ap- 
plies.] 

Yes, if the facts on the record areclear, 
the Court may take notice of the Statute 
of Limitation and give effect to the ap- 
propriate Article. The main question here 
is, whether malikana is moveable or im- 
moveable property, 

[Lorn BraNESBURGH : The term of 12 
years is applicable only in the case of im- 
moveable property. | JL 

Refers to U.N. Mitra's Law of Limita- 
tion, Vol. 1, page 279, as to "immoveable 
property’, and the definition of the expres- 
sion in the General Olauses Act. 


Mr. Upjohn, K. C., for the respondent: 
Article 141 does not apply to the 
claim for malikana. Under s. 3 of the 
Limitation Actit is the duty of the Court 
to find out the particular cause of action, 


(15) 10 O. 1112 at p. 1125. 
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and if it comes within the Act, itis obliga- 
etory upon the Court to dismiss the suit. 

As to the nature of the malikana right, 
it has nothing to.do with land. Its connec- 
tion with the land is purely historical. It 
is not a grant of land revenue. It is a grant 
of money of an annual sum in perpetuity. 
Pensions Act, 1871, cited. 

[Lorp TowLIN: Refers to the definition 

` clause in 8. 3 of the Pensions Act]. 

[Lorp BrawzesuURGH : Shortly stated, 
whatis meant by the definition in s. 3 is 
that a grantof money or land revenue in- 
cludes a pension. | 

[Log» BrawsssURGH: If malikana is not 
immove&bie property then the plaintiff 
isout of time]. 

To determine whether a claim is time- 
barred we must consider (1) what is the 
nature of the property, and (2) what is the 
nature of the suit. Appellant's- learned 
Counsel, Mr. DeGruyther, relied upon Art. 
141, Tosee whatis meant by the words 
“like suit" in Art. 141,we must look at 
the preceding Art, 140, to see how 
much of it is imported into Art. 141. 
Like suit” in Art. 141 means a suit for 
possession of immoveable property by a 
Hinduor Muhammadan entitled, etc. 

(Lorp BLANESBUEGH : Article 141 says “en- 
titled to," in substitution for a remainder- 
man or reversioner. | 

The person entitled is not a reversioner, 
but an heir to be ascertained on the death 
of the Hindu female. Refers to the 
plaint, para. 13. It is not a claim to 
recover possession, but a claim for a 
declaration of right as regards the 
malikana. It does not come under Art. 
141. 

[Sre LANORLOT SANDERSON : Article 141 is 
confined to suits for possession of immove- 
able property]. 

oe TomLin: In England it has been 
held that an action for a declaration of title 
is an action to recover land], 

Cites Janaki Ammal v. Narayanasami 
Aiyar (16),Lord Bhaw's judgment, 2nd para. 
beginning: “The rule of the Hindu Law 
with regard to the nature of the widow's 
estate.” 

(Sır LANOBLOT BANDBRSON: There have 
been decisions in Indía to the effect that 
toseethe real nature of the claim we must 
look at the plaint. | 


4) 37 Ind. Cas. 161; 39 M. 634 at p, 637; 20 M. L. 

168; 3L M. L. J. 225; 14 A. L. J. 997; (1816) 5 2 
MW. N. 188; 20 O. W.N. 1323: 18 Bom. L, 
856; 24 ©, L.J. 309; 4 L. W. 530; 431 A, 25 
(P. 03. 
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[Sir LANOBLOT SANDERSON: If the case as 
regards malikana does not come under Art. 
141, why should Art. 144 not apply. It 
refers to ' ‘an interest in immoveable pro- 
perty ? " 

Isubmit thaton the true construction of 
the document in question, malikana here 
is not immoveable but moveable property 
and in any case, itis Art. 120 &nd no other 
Article which is applicable. 

Mr. DeGruyther, K. C., for the ap- 
pellant: The claim for malikana was not 
barred by O. II, r. 2, Civil Procedure Code. 
The malikana was not “omitted” in the 
previous suit, 

Section ll, Civil Procedure .Oode, cited, 
and Ramachandra Rao v. Ramachandra Rao 
(17) and Pittapur Raja v. Suriya Rao (18), 
referred to. 

[Log» TomLIN: In other words, you 
could not have included the malikana in 
the previous suit for want of the ap- 
propriate certificate under the Pensions 


Act]. 
JUDGMENT. 

Lord Tomlin.—This is an appeal 
from a decree dated the 26th November, 
1925, of the High Oourt of Judicature at 
Allahabad reversing in part a decree dated 
the 19th May, 1922, of the Subordinate 
Judge of Banda, 

The plaintiff is under Hindu Law the 
heiress of her father, Uttam Ram, who 
died on the 30th October, 1875, without 
having had ason. Her right to possession 
of her father’s estate did not accrue until 
February, 1914, on the death of her father's 
widow, Deo Koer (hereinafter called the 
mother), The mother was entitled to the 
estate while‘living. 

At the death of Uttam Ram there were 
also living his mother, Jarao Bai (herein- 
after called the grandmother), and his 
deceased  brother's widow, Man  Koer 
(hereinafter called the aunt). 

The estate of Uttam Ram included (inter 
alia) several villages, an t-anna share in the 
village of Pachnehi, and a house at Warna- 
gar in Baroda. 


The other 8-anna share inthe village of 
Pachnehi was owned by Durga Prasad, 
who wasa debtor tothe estateof Uttam 


d d 67 Ind. Cas. 408; 45 M. tw 30 M. L. J. p 


W. A 713; 35 O. L. . 545; 16 L. W. 
(192) M. N. 359; 90 A i J. 684; 43 M. L. i 
8:24 Bom L R864 A, LE 1922 P. 0.80; 49. I. 


A. 129 (P. OJ. 


(18) 8 M. 530; 12 I, A.116; 9Ind. Jur. 274; 4 Sar, 
P. O. J. 638 (P. OX 
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After Uttam Ram's death the aunt, with 
the assistance apparently of the grand- 
mother, got possession, to the exclusion of 
the mother, of some of the villages or of a 
half share therein, and also of the house at 
at The grandmother died in 

By & document dated the 10th September, 
1880, Durga Prasad, the mother and the 
aunt affected to release the village of 
Pachnehi to the Government in return for 
B perpetual malikana of Rs. 2,000, one- 
half of which represented the share of 
Uttam Ram's estate in the village and the 
other half of which represented the share 
of Duaga Prasad therein. 

By & sale-deed dated the 6th October, 
1880, Durga Prasad made over Rs, 500, 
representing one-half of his share in the 
malikana to the mother and the aunt in 
satisfaction of his indebtedness to Uttam 
Ram's estate. Thereafter, therefore, 
Rs. 1,500 out of the malikana of Rs. 2,000 
formed part of Uttam Ram's estate. In 
fact,the mother and the aunt received pay- 
ment of the malikana of Rs. 1,500 in equal 
moities. 

In 1886 the mother began a suit (No. 237 
of 1886)in the Oourt of the Subordinate 
Judge at Banda against the aunt, seeking 
to establish her title as an heir of Uttam Ram 
to the villages, or share of villages, in the 
aunt's possession, and to dispossess the 
aunt therefrom, and to establish her title to 
the whole of the malikana of Rs. 1,500. No 
reference was made in the plaint to the 
house at Warnagar. 

The Subordinate Judge gave judgment 
in favour of the mother in respect of the 
villages, but held that in the, absence of 
a certificate under the Pensions Act, 1871, 
the Court was not competent to deal with 
the malikana. The decision of the Sub- 
ordinate Judge as to the villages was 
reversed on appeal tothe High Court of 
Judicature at Allahabad. Thereupon 
the mother appealed to His Majesty in 
Council. 

Pending the appeal of the mother to 
His Majesty in Oouncil the plaintiff began 
asuit (No 481 of 1890) in the Court of 
the Subordinate Judge of Banda against 
the mother and : the aunt, 
to establish her title as reversionary heir of 
Uttam Ram, subject to the mother's interest 
as widow to the immoveable property 
of Uttam Ram mentioned in the plaint, 
including the villages of which, or of 
a share of which, the aunt had possession, 
The plaintiff also sought to have a docu- 
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ment dated the 9th October, 1877, purport- 
ing to bean arbitration award on which 
the aunt relied, declared invalid. Thee 
plaint referred to the village of Pachnehi, 
qut contained no reference to the house at 
Warnagar. : 

On the 30th June, 1891, the Subordinate 
Judge declared that the plaintif was 
entitled to succeed to the property in 
dispute on the mother's death, and that on 
the mother's death the arbitration award 
of the 9th Oetober, 1877, and other pro- 
ceedings by which the aunt had become 
possessed of the property in dispute would 
be void as against the plaintiff. 

On the 16th January, 1894, an appeal by 
the aunt to the High Oourt of Judicature 
at Allahabad was dismissed with costs, 

In the meantime the mother's appeal to 
His Majesty in Oouncil in the Suit No. 237 
of 1886, came before their Lordships’ Board 
and in July, 1894, the appeal was allowe 
and the judgment of the Subordinate Jud 
was restored in respect of the villages in 
dispute, but the view of the Oourts below 
that under the Pensions Act, 1871, there 
was no jurisdiction in the absence ofa 
certificate to deal with the malikana was 
affirmed [see Deo Kuar v. Man Kuar (D) 

As the result of.this litigation the mother 
apparently recovered possession of all 
the villages, but the aunt continued to 
receive one-half of the malikana of Ra. 1,500 
and remained in possession of the house. 

The mother died in February, 1914, and, 
thereupon, the plaintiff succeeded to the 
property, possession of which had been re- 
covered from the aunt. 

The aunt died on the 20th June, 1920, 
having by her Will, dated the 3rd July,1919, 
affected to dispose in favour of her nephew, 
the defendant, ofthe share of the malikana. 
which she ‘was receiving and tof the house 
at Warnagar. : : 

The plaintiff then claimed to be entitled 
to the whole of the malikana of Rs. 1,500 
and to the house. In consequence of the 
dispute the Government withheld payment 
of the malikana. ] 

On the 15th December, 1920, the plaint- 
iff having first obtained the necessary 
certificate under the Pensions Act, 1871, 
launched against the defendant the present 
suit in the Court of the Subordinate Judge 


of Banda. 


By her plaint the plaintiff alleged (para. 
9) that she was in possession of the entire 


=) 17 A. 1; 811. A. 148; 4 M. L. J. 272; 6 Bar, P, O. 
J. 489 (P. O.). 
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property which was in the possession of the 

* mother, but that- on the death of 
the aunt it wasfound that the aunt had 
executed a Will; dated the 3rd July, 1919, in 
favour ofthe defendant in respect of the 
malikana amount certain muafi property 
and the house at Warnagar, whereas the 
aunt had not title or power to make a Will, 
that the aunt was in possession merely in 
lieu of maintenance allowance as a widow 
of the family and that for this 
very consideration she had not been 
deprived and dispossessed of the malikana 
amount and other property, and that the 
‘Will was totally invalid and ineffectual 

against the plaintiff, and (para. 13) that the 
mother as a widow had only a life-interest 
in the family property, and that the aunt 
had no right in the property except that 
of maintenance, that the mother had no 
power to transfer tothe Government by 
means of the document of the 10th Septem- 
ber, 1880, the village of Pachnehi, which 
was of considerable value, and that, there- 
fore, the plaintiff wanted to bringa suit for 
recovery of possession of thesaid property, 
but that as the time for thesuit given in the 
certificate would expire on the 19th December, 
1920, and as, according to law, it was neces- 
sary to give a formal notice to Government 
before the institution of a suit for recovery 
of possession of the property the plaintiff had 
in the plaint ineluded only aclaim for 
declaration of right as regards the malikana 
amount by invalidation of the Will subject 
to her rights regarding recovery of posses- 
sion of the property. 

The plaintiff then asked (inter alia) for the 
following relief: (a) That it might be 
declared that the alleged Willof theaunt was 
invalid and unenforceable as against the 
rights of the plaintiff, and that by means 
of it the defendant had not acquired any 
rights to get Rs. 750, the malikana amount 
or any right in other property in respect 
of which the Will had been made, and (b) 
that the plaintiff might be put in posses- 
sion of the muafi property and the houre 
at Warnagar by dispossession of the defend- 

t 


ant. 

On the 19th May, 1922, the Subordinate 
Judge ordered that the plaintiff's claim 
for a declaration as prayed in respect of 
the malikana and the house at Warnagar, 
and her claim for recovery of possesssion 
of the house be decreed. In his judgment 
the learned Judge held that the suit was 
not barred by r.2 0f O.IL of the Code of 
Civil Procedure, and that the aunt had not 
been in adverse possession of the malikana 
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and the house for over twelve years as 
against the plaintiff. He also held that 
the plaintiff's claim was not barred by 
the Limitation Act, and that the aunt had 
no right to dispose by her Will of the 
malikana or the house. The Judge dis-: 
missed the suit as to the muafi lands, and 
there was no appeal by the plaintiff fas to 
this part of his decision. 

The defendant appealed to the High 
Court of Judicature at Allahabad against 
the decree so far as it was adverse to him. 
On the 26th November, 1925, the High 
Court allowed the appeal, set aside the 
the decree of the Subordinate Judge so 
far as it related to the malikana and the 
house, and dismissed the suit. In the 
judgment of the High Court it was held 
that the aunt had been in adverse posses- 
sion, that time began to run against 
the plaintiff in the lifetime of the mother 
when the aunt first took possession and 
that the plaintiff was, therefore, statute- 
barred. It was further held that as in the 
previous suit (No. 481 of 1890) by the 
plaintiff against the mother and the aunt 
there had been no jurisdiction in the 
absence of a certificate to deal with the 


‘malikana, and as the house had not been 


included in the suit there was no res judicata 
binding the plaintiff. 

The plaintiff obtained leave to appeal to 
His Majesty in Council, and appealed accord- 
ingly. 

Before their Lordships’ Board it was 
but faintly contended by the plaintiff 
that the possession of the aunt had not 
been adverse, and their Lordships are of 
opinion that it was adverse. 

On the part of the plaintiff it was urged 
that Art. 141 of the Limitation Act applied, 
and that as under that Article in a suit for 
possession by a Hindu entitled to posses- 
sion of immoveable property on the death 
of a Hindu female the time allowed is 
twelve years from the death of the female, 
the plaintiff was entitled to succeed on 
the appeal, because at the institution 
of the suit twelve years had not run from 
February, 1914, the date of the death of 
the mother. 

On the part of the defendant it was con- 
tended (1) that by reason of r. 2 of O. II of 
the Oivil Procedure Oode the plaintiff was 
precluded from bringing the suit, having 
regard to the fact that she had in the 
previous suit (No. 481 of 18:0) against the 
mother and aunt already sought to establish 
her title as heir; (2) that the malikana was 


, not immovesble property ; (3) that in regard 


. 
» 
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to the malikana the suit was not a suit for 
possession, and that, therefore, Art. 141 
of the Limitation Act, 1908, did not apply; 
(4) that so far as the malikana was con- 
cerned Art. 120 applied, and that under 
that Article six years only from the date 
when the right of action accrued is allowed 
with the result that as more than six years 
had run between the date of the mother's 
death and the institution of the suit the 
plaintiff's claim in respect of the malikana 
was statute-barred; and (5) that upon the 
true construction and effect of Art. 141 of 
the Limitation Act, 1908, a reversionary 
heir is not entitled to the benefit of twelve 
years from the death of the female in a 
case where at the death of the female 
adverse possession had already run for 
twelve years against her in her lifetime, 
and that as the aunt had been in adverse 
possession against the mother for more 
than twelve years before the mother's 
death this Article could not avail the plain- 
tiff, and that the barring of the mother 
in her lifetime had, upon the principle 
of the Shivagunga’s case (12) operated to bar 
the interest of the plaintiff. 

These contentions of the defendant ac- 
cordingly require to be dealt with seriatim : 

(1) By r. 2 of O. II of the Civil Procedure 
Code it is provided (sub-cl. 1) that every suit 
shall include the whole of the claim which 
the plaintiff is entitled to make in respect 
of the cause of action, but that a plaintiff 
may relinquish any portion of his claim 
in order to bring the suit within the 
jurisdiction of the Oourt, and (sub-el, 2) that 
where a plaintiff omits to sue in respect 
of or intentionally relinquishes any portion 
of his claim he shall not afterwards sue 
in respect of the portion so omitted or 
relinquished. 

By reason of the absence of a certificate 
under the Pensions Act, 1871, the Court, in 
the previous suit (No. 481 of 1890) was not 
competent to deal with the question of the 
malikana, and the plaintiff had no right of 
action in respect of it. In their Lordships’ 
opinion the plaintiff's claim to the malikana 
was not, therefore, part of the claim which 
she was entitled to make in the previous 
suit. The house was not mentioned in the 
previous suit. In that suit the plaintiff 
was seeking to establish her title to her 
father's estate as heir in reversion on her 
mother's death. She was not seeking, and 
could not then have sought, to recover 
possession from the aunt of any particular 
item of property forming part of that 
estate. In the present suit she is seeking 
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to recover possession of the house upon 
the footing that it forms part of the 
estate and that the defendant is in wrongful 
possession of it. The present cause of action 
arises out of tortious conduct on the part 
ef the defendant or his predecessor the aunt 
in respect of the house, and is in their 
Lordships’ opinion, a cause of action dis- 
tinct from that in the previous suit. The 
claim which the plaintiff is now making 
could not in fact have been made in the 
previous suit. 

The first contention of the defendant, 
therefore, fails, 

(2) Their Lordships are satisfied that the 
point as to the malikana not being im- 
moveable property was not taken in either 
of the Courts below, and that each of the 
Courts below treated the malikana as 
immoveable. In these circumstances, the 
defendant not being willing that there 
should be any remand of the case for fur- 
ther evidence, their Lordships are of opin- 
ion that the point i8 not open. 

(3) Having regard to the language of 
paras. 9 and 13 of the plaint in the suit and 
to the form of the relief sougbt therein, 
their Lordships do not consider that the 
suit so far as the malikana is concerned 
is a guit for possession or within the opera- 
tion of Art. 141 of the Limitation Aot. 


(4)In their Lordships’ view Art. 120 
is the relevant Article go faras the malikana 
is concerned. Under the Pensions Act, 
1871, however, there is, in their Lordships’ 
opinion, no right of action at all in respect 
of sucha subject-matter as the malikana 
unless and until a certificate under the Act 
has been obtained. Their Lordships, there- 
fore, hold that as less than six years had 
run between the grant of the certificate 
and the institution of the present suit the 
plaintiff's claim in respect of the malikana 
is not statute-barred under Art. 120, 


(5) Article 141 of the Limitation Act, 
1908, admittedly applies to the claim to 
recover possession of the house. The point 
raised by the defendant upon the constuc- 
tion and effect of this article is of import- 
ance, and is one upon which there has 
been some difference of opinion in India, 

Under Act XIV of 1859, suits for the re- 
covery of immoveable property had to be 
brought within twelve years from the time 
when the cause of action arose. The Limita- 
tion Act of 1871 which repealed the Act of 
1859,employed different language. Articlel42 
in the Second Schedule of that Act presorib- 
ed for asuitfor possession of immoveable pro- 
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pecty by a Hindu entitled to the possession 
of immoveable property on the death of a 
Hindu widow a period of limitation of twelve 
years beginning to run from the time when 
the widow died. This provision, enlarged 
so as tocover a suit by a Muhammadan, 
was reproduced in the Act of 1877, and 
again in Art. 141 of the Act of 1908. 


The judgment of their Lordships’ Board 
in the Shivagunga’s case (12) established 
the principle of the representation of the 
inheritance by a Hindu widow. That case 
was decided during the currency of the 
Act of 1859. 


In Hari Nath Chatterji v. Mothur 
Mohun Goswami (14) their Lordships’ Board 
held that the effect of the Acts of 
1071 and 1877 was not to except from 
the rule laid down in the Shivagunga 
decision the case where a decree 
had been obtained against Hindu widow 
in her lifetime founded upon the Law of 
Limitation. Sir Richard Couch, in deliver- 
ing the judgment of the Board, said: “Their 
Lordships seeno ground for this conten- 
tion.” (t. e. that the case was excepted) 
“The words ‘entitled to tha possession of 
immoveable property’ refer to the then 
existing law.” 


Tt is, therefore, established by this decision 
that where a decree founded uponthe Law 
of Limitation is obtained against the widow 
in her lifetime the reversionary heir is 
barredand does not get the benefit of 
Art. 141. 


The question raiced by the present case 
is whether the same result follows where 
there has been no decree, though at the 
death of the widow a stranger has been in 


adverse possession for twelve years or 


more. 


In their Lordships’ judgment where 
there has been no decree against the widow 
or other act inthe law in the widow's life- 
time depriving the reveraionary heir of the 
right to possession on the widow's death, 
the heir is entitled, after the widow's death, 
to rely upon Art. 141 for the purpose of 
the determination of the question whether 
the title is barred by lapse of time. To 
hold otherwise would in their Lordships’ 
opinion, in effect, compel the Oourt in 
determining & question within the scope 
of the Article to ignore the express words 
of the Article, 
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But their Lordships are further of 
opinion that the point isalready concluded 
by the judgment of their Board in 
Runchordas Vandravandas v. Parvatibat 
(7). In that case a testator who died in 
1869, leaving two widows, devised the whole 
residue of his estate to trustees for dharam., 
One widow died in 1871, and the other 
died in 1888, After the death of the second 
widow.the heir of the testator sued for a 
declaration that the devise to dharam was 
void and for administration. The High 
Oourt held that the gift in dharam was 
invalid and there was an intestacy. The 
High Court further held that the possession 
of the trustees for dharam since the 
testator's death had been adverse as against 
the widows and the heir but that the 
plaintiff's claim to the immoveable pro- 
perty was not barred. It was also held 
that the plaintiffs claim to the moveable 
property was barred by limitation. On 
appealto His Majesty in Oouncil their 
Lordships’ Board held that Art. 141 of the 
Act of 1877 (now reproduced in Art. 141 of 
the Act, 1908), applied to the immoveable 
property, and that under it time ran from 
the death of the second widow, and that, 
therefore, the plaintiff in the suit was not 
barred by limitation. It was also held that 
Art. 120 of the Act, 1877 (now reproduced 
in Art. 120 of the Act, 1908), applied to the 
moveable property, and that the right of 
the plaintiff in the suit to sue under that 
Article only accrued on the desth of the 
second widow, and was, therefore, also not 
barred. 


The case of Vaithialinga Mudaliar v. 
Srirangath Anni (8) illustrates the applica- 
tion of therule in the Shivagunga case (12), 
where a decree founded upon adverse pos- 
seasion has been obtained against a Hindu 
widow in her lifetime. The decision is not, . 
in their Lordships’ judgment, in conflict 
with that in Runchordas Vandravandas v. 
Parvatibhai (7) in which no decree had 
been obtained against the widow, nor had 
therebeen anyotheractin the law in the 
lifetime of the widow destroying the 
heir's interest, 


In their Lordships’ judgment, therefore, 
the appeal succeeds, with the result that 
the decree of the High Court ought to be 
discharged and the decree of the Subordi- 
nate Judge restored, and their Lordships 
will humbly advise His Majesty according- 
ly. The defendant must pay to the 
plaintiff the costs of the appeal to the High 
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Court and the costs of the appeal to His 
Majesty in Council. 


K. J. B. Appeal allowed. 


Solicitors for the Appellant :—Messrs. 
Summerhays, Son & Barber. 

Solicitors for the Respondent :—Messrs. 
T. L. Wilson & Co. 


Norg.—The judgment of the High Oourt in the 
above case =a delivered eight months after the 
pronouncement of the Privy Council in Vaithialinga 
Mudaliar v. Srirangath Anni (8) but as the learned 
Judges cite no authorities it is not possible to say 
whether the Privy Council case was brought to 
their attention. It appears, however, from the 
passage in their Lordships’ judgment, cited in the 
above report, (beginni $ "It is now well-establish- 
ed") that the reum Judges had Vaithialinga 
Mudaliar's case (8) before them and were apparently 
influenced by it in coming to their Em : The 
& in the High Court was argued by eminen 
d on both sides, and it is not likely that 
the then recent pronouncement of the Judicial 
Committee could have escaped their vigilance. 


[K J. R] 


PRIVY COUNCIL. 
APPEAL FROM TBB Mapnas Hran Court. 
February 14, 1929. 
Present:— Lord Phillimore, 
Lord Blanesburgh, Lord Atkin, 
Lord Salvesen and Sir Lancelot Sanderson. 
V. SEETHAYYA AND OTHERS— 
APPELLANTS 


versus 
P. SUBRAMANYA SOMAYAJULU anp 
ANOTHBR— RESPONDENTS, 

Evidence Act (I of 1872), s. 90—Copy of lost origi- 
nal grant, 30 years old and produced from proper 
custody—Presumption as to genuineness of signature 
—Madras Estates Land Act (I of 1908), s. 189——Swit 
to eject ryot—Haclusive jurisdiction of Revenue Court 
—Inam grant—Presumption whether it is grant of 
melvaram alone or also of kudivaram—Mouje 
village. 

An original grant was lost, but a copy of it, with 
the endorsement, by a person since deceased, that it 
was a true copy, was tendered in evidence: 
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Held, that the'document was admissible as second- 
ary evidence of the terms of the lost original enr 
and, as the document (i. e., the copy) was over thirty 
years old and was produced from proper custody, 
the Oourt could, under s. 90 of the Evidence Act 
presume the signature authenticating the copy to be 
genuine, and the statement to which the signature 
was appended, viz., that the document was a copy 
of the original, was admissible in evidence, both as 
being statement made by a deceased person in & 
document relating to a relevant fact and also as 
an admission made by a party and a predecessor-im- 
title of the parties. [p. 510, ool. 1.] 


. Held, on a proper construction of the inam grant 
in suit, that it was a grant of the “land revenue 
alone”, i. e. it granted the melvaram only and not 
also the kudivaram, and accordingly, the Civil Courts 
had no jurisdiction to entertain the suit to eject a ryot, 
and that, under the provisions of the Madras Estates 
Land Act, 1908, s. 189, the Revenue Courts only had 
the power to deal with the matter. [p. 512, cols. 1. & 2. 
,In construing such a grant, there is no presump- 
tion either that the grant did not give the kudivaram, 
or that both the melvaram Bud. kudivaram were 
included. There is, in fact, no presumption either 
way, and each case must be decided on its owa 
circumstances. [p. 510, col. 2.] 


Chidambara Stvaprakasa Pandara Sannadhigal v. 
Veerama Reddi (2), followed. 


Muthu Goundan v Perumal Iyen (1), approved. 
.Generally speaking, a shrotriem grant gives no 
rights over the lands, but only over therevenue. It is 
a grant in the nature of an endowment of revenue 
rather than of land for the purposes of cultivation. A 
shrotriem grant may, however, in fact give the 
kudivaram as well as the melvaram. [p. 511, col. 2.] 

A mouje village does not merely mean “defined 
place”, but indicates a village in whieh thare were 
peasant proprietors owning cultivable lands even at 
the time of the grant. [p. 512, col. 1.1 


Oonsolidated appeal against the orders 
and a judgment, dated the 5th April, 1923, 
and reported as 70Ind. Cas. 729, of the High 
Court ofJudicature at Madras, (Schwabe, 
O. J., Oldfield and Ooutts-Trotter, JJ.), 
reversing the orders and the prevailing 
judgment, dated the 19th October, 1921, 
of Bir William ev lings Officiating Ohief 
Justice, of the same igh Court, which 
affirmed the decrees and & judgment, dated 
the 1st March, 1918, of the Principal Dis- 
trict Munsif, Tenali. 


FAOTS.—The only question for consi- 
deration in the appeal to His Majesty in 
Oouncil waswhether thé suit agraharam 
(village) was an “estate” within the 
meaning of the Madras Estates Land Act I 
of ‘1908, so asto oust the jurisdiction of 
the Civil Courts. 


The material facts of the case are set out 
sufficiently fully in their Lordships’ judg- 
ment. The ease inthe High Court isre- 
ported as 70 Ind. Cas. 729, 


The appeals against the Principal District 
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Munsif's judgment were heard by Ayling, 
Offg, O J. and Odgers, J., who delivered sepa 
rate judgments on the 19th October,1921. 
The learned Officiating Ohief Justice held 
that Ex. 1, a copy of the grant, was admissi- 
ble in evidence,that upon the true construc- 
tion of the grant the respondents thereby 
acquired only the melvaram interest in the 
vilage; that the said village was an estate 
under the Madras Estates Land Act, 1908, 
and that the Civil Court was, therefore, 
precluded from entertaining the suits. Mr. 
Justice Odgers, however, held that Ex. 1 
was inadmissible in evidence ; thatin the 
absence of the grant the presumption laid 
down in Muthu Goundan v. Perumal [yen 
(1) applied, and consequently the grantee 
here acquired both melvaram and kudiva- 

‘ram by their alleged grant of the inam of 
the said village ; that the evidence on the 
record did not rebut the presumption ; that 
the said village was not an estate under the 
said Act; and the Civil Court had juris- 
diction to try the suits. The learned 
Judges having disagreed, the judgment of 
the learned Officiating Ohief Justice pre- 
vailed under s. 98 of the Civil Procedure 
Uode, 1908, and the decision of the Princi- 
pal District Munsif,dated the Ist March, 
1918, waszaffirmed, 


Against the judgmentof Ayling, Offg. 
C. 7 ihe respondents further appealed 
to the High Court under cl. 15 of the Letters 
Patent. The appeals were heard by 
Schwabe, O. J., Oldfield and Coutts-Trotter, 
JJ., and the judgment of the Oourt was 
delivered by the learned Chief Justice on the 
5th April, 1922. The learned Judges agreed 
with Alying, Ofig. O.J., that Ex. 1 
was admissible in evidence, but they held 
that the grant was equally consistent with 
the grantof the revenueor of the land itself; 
that accordingito the Full Bench decision in 
Muthu Goundan v. Perumal Iyen (1) the 

ant was presumably of both varams ; that 
the evidence on record did not negative 
that presumption ; that the village was, 
therefore, not an “estate” under the 
Madras FPstates Land Act, 1908, and the 
Civil Court had jurisdiction to entertain 
the suits. In the result, the learned Judges 
allowed the Letters Patent Appeal, 


Messrs. DeGruyther, K. C., and J. M. 
Parikh, for the Appellants, 


13 63 Ind. Cas. 790; 44 M. 588; 40 M. L. J 499, 
13 L. W. 483; (1921) M. W. N. 263; 29 M. L, T. 398 
) 
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Messrs. Dunne, K. C., and Narasimham, 
for the Respondents. 

Mr. J. M. Parikh: The decision of the 
Full Bench in Muthu Goundan v. Perumal 
[yen (1) was considered by the Board in 
Chidambara Sivaprakasa Pandara Sanna- 
ae v. Veerama Reddi (2) and is no longer 

e law. 


[Lord PmrLtIMoRE: Did the Board say 
that Mutu Gaundan v. Perumal Iyen (1) 
was not rightly decided ?] 


[Logs Par LLIMORE refers to. Ponnuswamy 
Padayachi v, Karupudayan (3)]. 


The definition of  shrotriem grant in 
Wilson's Glossary, referred to. Ven- 
katanarasimha Naidu v. Dandamudi 
Kotayya (4) cited, showing the history of 
ryots and zemindars, their origin, etc. 


[Lorp PaILLIMORR : What is the meaning 
of ‘‘Sircar ?"] 


The Territorial Ruler, 
Baden: Powell’s Land Systems of British 
India, Vol. 3, page 134 cited. 


(Loeb PminLIMoBB: That does not help 
you at all]. 


Counsel then wanted to refer to the evi- 
dence, but Lord Salvesen doubted whether 
their Lordships could look into the evi- 
dence on a question of construction of the 
grant. 


[Lord PmrLuiMoRB : Upon the construc- 
tion of veryancient documents, you may 
admit evidence, which is not very recent 
or modern, evidence, but ancient evidence. 
Only tor that purpose wecan look at the 
evidence, Prima facie we can look only at 
the grant and not at the evidence]. 


Mr. Dunne, K. C. The copy of the grant: 
was wrongly admitted as secondary evi- 
dence of the original. 


[Sır LaNoBLoT SaNpERSON refers to the 
Evidence Act, 8. 63]. 


[Lorp PHAELLIMORE : If secondary evidence 
is at all admissible,any kind of secondary . 
evidence will do]. 


(2) 68 Ind. Cas. 538; 49 L A. 286; 45 M. 588; 16 L. 
W. 102; 31 M. L. T. 54; (1922) M. W. N. 749; 43 M. 
L.J.640; A. I, R. 1923 P. O. 292; 37 O. L. J. 199; 37 
O. W. N. 245 (P. 92. 

(3) 94 Ind. Cas. 217; 38 M. 843; 26 M. L. J. 385; 
1L. W. 218; 15 M. L. T. 299.. 


W. 218; 
20 M. 299; 7 M. L. J. 291. 
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[Str LaNcELoT SANDHRSON refers tosub- 
s. (3) ofs. 63, Evidence Act, relating to 
copies made from or compared with the ori- 
ginal]. 


[Lopo PmurLpLIMORE: The Act, no doubt, 
puts some limits upon the admissibility of 
copies of cepies). 


[Lorn SALYESHN : The copy must be made 
from the original]. 


In the present case, the copy is not prev- 
able under sub-s, (3) of s. 63. 


Counsel then discusses the question of 
the grant. 


A shrotriem (is a grant made to a Brah- 
man. Fifth Report of the Select Committee 
on the East India Oompany's affairs, re- 
ferred to,as to the status of deshpandyas. 
The document—Ex. 1—is not merely a 

ant of revenue. It isa grant of the land. 

t is nota grant of melvaram alone. See 
Wilson’s Glossary as to the meaning of the 
word shrotriem. During the argument the 
following cases were also referred to 
Upadrasla Venkata Sastrulu v. Devi Sitara- 
mudu (5), Suryanarayana v. Patanna (6) 
and Secretary of State for India v. Sri- 
ntvasa Chariar (7). 


JUDGMENT. 


Lord Atkin,—This is a consolidated 
appeal from the judgment of the High 
Court at Madras given in eleven suits of 
ejectment brought by the respondents 
against the respective appellants. Seven 
out of the eleven suits were instituted in 
1913, and theonly question so far decided and 
the only question before the Board is 
whether the Oivil Court in which the ac- 
tions were brought had jurisdiction and not 
as the appellants contend the Revenue 
Courts. The determination of this question 
has required recourse on seven different 


(5) 24 Ind. Cas. 221; 38 M. 891; 26 M. L. J. 
peal 51 Ind. Oas. 304; 43 M. 166; 17 A. L. J 

. J. 42; 21 Bom. L. R. 925; 26 M. L. T. 175; 
41; 10 L. W. 633; 24 O, W. N. 129; 461, 
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3 0. W.N. 373; 9 L, W. 126; 
U.P. L. R. (P. O.) 11; 36 M. L. J. 
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occasions to the Courts and’ has occupied 
nine years in Madras. The case has taken 
six years more to reach the Board. Their 
Lordships deplore this delay, which was 
obviously much greater than was necessary, 
and reaches the borders of a scandal. They 
do not, however, propose to recapitulate 
the various stages in which the case toiled 
to and fro between the lower Courts and 
the High Oourt, or to apportion blame; 
but will address themselves at once to the 
question of jurisdiction. This question 
arises under the Madras Estates Land Act, 
1908. By s. 189 of this Act exclusive juris- 
diction is given to the Revenue Courts to 
entertain all suits set out in Schedule A, 
which includes a suit to eject a ryot. This, 
by reference to 8. 6, involves the question 
whether the royt holds land in the * estate" 
of & landholder, and we are thus brought 
to the definition of estate, which by s. 3 (d) 
means “any village of which the land re- 
venue alone has been granted in inam to a 
person not owning the kudivaram thereof, 
provided that the grant has been made or 
recognised by the British Government or 
any separated part of such village." The 
present respondents claim under an inam. 
grant made “about 250 years ago." The 
grant has been recognised by the British 
Government. In the course of these pro- 
ceedings the respondents have admitted 
that they did not own the kudivaram before 
the grant, and that they did not acquire the 
kudivaram independently of and after the 
grant. The question of jurisdiction, there- 
fore, depends upon whether the inam grant 
was of the “land revenue alone”; whether 
it granted the melvaram alone or also the 
kudivaram, 3. e., the land revenue alone or 
also the cultivator's share of the produce, 


The principal question in the case is 
whether the terms of the original grant 
were proved, and, if so, what is the proper 
construction to be put upon them. ‘The 
respondents’ case was that the original 
grant was lost; its express terms were not 
proved; and that the proper inference from 
all the facts, including acts of ownership 
by themselves and their predecessors, was 
that under the grant they received the 
kudivaram. The appellants, on the other 
hand, said that the respondents had dis- 
closed a copy of the original grant which 
the appellants tendered in evidence. They 
contended that the document in sufficiently 
plain terms gave the melvaram only. The 
respondents, while denying the a&dmiesibil- 
ity of the copy, said that the grant on itg 
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true construction gave the kudivaram as 
well as the melvaram, or at any rate was 
so ambiguous as to admit extrinsic evid- 
ence leading to the same result. The do- 
cument tendered was a Telugu document 
urporting to be a copy of two documents. 
he first was a document making a grant 
of the village in question to the predeces- 
sor of the plaintiffs for 6 pagodas, setting 
out the boundaries and signed by the 
grantors. The second was a Telugu transla- 
tion of a Persian Dumbela dated 1765 A.D, 
increasing the revenue to be paid by the 
holders from 6 to 25 pagodas, The docu- 
ment contains the endorsement “ originals 
have been retained with us and copies 
have been filed 1858," signed by the then 
predecessors of the respondents, one of 
whom Ponnapalli Ohinal Ramaswami was 
a plaintiff to some of the original suits now 
pefore the Board, but died at an advanced 
age during the proceedings. Their Lordships 
agree with the learned Ohief Justice and 
his colleagues in the High Court that the 
documént was admissible as evidence of 
the terms of the lost original. The 
document is over 30 years old and is pro- 
duced from proper custody. By s, 90 
of the Evidenee Act of 1872 the Court may, 
therefore, presume the signatures authen- 
ticating the copy to be genuine. The 
statement to which the signatures are ap- 
pended, viz., that the document is a copy of 
the original, appears to be evidence both 
for the reason given by the Ohief Justice, i.e , 
as astatement made bya deceased person 
jn a document relating to a relevant fact, 
and also as an admission made by a party 
and a predecessor-in-title of the parties. 


The document being admissible is 
gecondary evidence of the terms of the 
original grant. The Court, therefore, must 
proceed upon the footing thatthe express 
terms of the original written grant are 
before it, and must proceed to construe 
them. Some confusion has been introduc- 
ed intothe case by conflicting decisions as 
to presumptions to be made in construing 
such a grant. Theoriginal District Munsif 
held that there was a presumption that such 
a grant did not give the kudivaram. 


The High Court, relying on a decision of 
a Fui) Bench of the Court in Muthu Goundan 
v. Perumal Iyen(1) took the view that the 
presumption was that both the melvaram 
and kudivaram are included. It is, 
powever, made clear by the subsequent 
decision of this Board in Chidambara 
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Sivaprakasa Pandara Sannadhigal v. 
Veerama Reddi (2) that there is no presump- 
tion either way, and that each case must. 
be decided on its own circumstances. The 
document is in the following terms:— 


Deed of gift executed and given on the 
15th day of Adhika Ohsitra Suddam of 
the year Parabhava,corresponding to 1610 of 
the Era of Salivahana, in favour of Pon- 
napalli Annappa Garu, who is eager in per- 
forming the six acts, vie: Yagna, Yajana, 
Adhyayana, Adhyapake, Dana and Prati- 
graha by Puligadda Mallaparaju, Lakaraju 
Perraju, and Mazumdar Papanna, Rajas of 
Komaravole, and residents of Nizampatam. 


As we have granted to you the shrotriem 
of Arepalli agraharam village, Nizampatan 
taluk, inthe name of Siva onthe occasion 
of the lunar eclipse, for 6 pagodas, you 
shall enjoy the same accordingly from son 
to grandson and shall live happily, 


(The usual Sanskrit sloka omitted.) 
Signatures of the Rajas:— 
(Signed) Mallaparaju. 
(Signed) Perraju. 
(illegible.) 


Memorandum of the description of the 
boundaries for the agraharam executed and 
given on the 9th day of Ohaitra Bahulam of 
the year Parabhava corresponding to 1610 
of the Era of Salivahana in favour of 
Ponnapalli Annappa Garu. whois eager in 
performing the six acts, viz:  Yagna, 
Yajana, Adhyayana, Adhyapaka, Dana 
and Pratigraha by Puligadda Mallaparaju, 
Lakaraju, Perraju, Mazumdaru Papanna 
Garu, Rajas of Komaravole, residents of 
Nizampatam. 


As we have granted to you Arepalli 
agraharam attached to Nizampatam, fixing 
a shrotriem of 6 pagodas thereon, particu- 
lars of the boundaries which have been 
shown in respect thereof are as follows:— 


North-west.—Oherukumili Ponnapalli 
village boundary lyingto the north of the 
Kudali (meeting place) of Cherukumilli 
and Arumbaka— Patugattu roughly. 


North-east.—The village boundary of 
Nadimpalli and Rajavole. 
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Bast.—From the village boundary of the 
aforesaid Rajavole roughly through 


the middle portion and through the 
channel forming the village boundary of 
Dhulipudi, roughly Bagirevugunta. 


South-east.—The Kudali (meeting place) 
of Nagaram and Dhulipudi. 


South.—To the south of Ohavutavalu, 
roughly  Turukalaguntalu through the 
middle of Ohittupaggala Katta and on the 
' gouthern side of Vadanadum and through 
the middle of Peddaputtalu, the Kudali of 
Balusulapalem and Pudivada roughly. 


South-west.—Jammulagunta boundary 
through the middle period of Nallavada. 


West.—Arumbaka through the patu gattu 
ofthesaid village and through the middle 
of the vada and through Kudali and through 
Ohavat& Dibbulu and through Daggula- 
madugu roughly. 


As we have granted to you the said 
agraharam, you should enjoy the same 
from son to grandson paying the shotriem 
thereon and be happy. 


(Usual Sanskrit sloka omitted.) 
Signatures of Rajas:— 
(Signed) Mallaparaju. 
(Signed) Papanna. 
(illegible). 


Sea] 


A copy of theiTelugu translation written 
on the right-hand side of the Dumbala 
written in the Persian language. 


Having fixed ashrotriem of 25 pagodas 
(twenty-five pogodas) as fixed rent for next 
Fasli 1172 in respect of maluva and motarfa, 
libabu and tobacco of Arepalli village, sircar 
Nizampatam, a cowle has been given by 
Nageshwara Dikshitulu, Somanna, Sub- 
banna, Somayajulu and others (illegible) re- 
ferred to in cowle for the coming F'asli 1172, 
Without allowing it to remain (illegible), 


SBRTHATYTA V, SUBRAMANYA SOMAYAJOLY. 


5d 
rich ryots should be permanently selected to 
(illegible) satisfaction and cultivation should 
be carried on extensively and the produce 
should be tendered to the sircar ingeason. 


30th Mahazulahali 1175. 
Hizra. 


Originals have been retained with us and 
copies have been filed. 1858 (torn). 


(Signed) Ponnapalli China Ramaswami. 
(Signed) ^ Ponnapalli Suryanarayana 
Somayajulu. 


(Signed) Lakshmipathi. ` 


A copy of the Dumbala, a rough sketch 
of the village and a copy of the kyfiat of 
the villagers have been filed. 


The learned Principal District Munsif of 
Tenali, who decided that he hadino jurisdic- 
tion, delivered a careful and able judgment 
with which, on the point of construction, 
their Lordships, except on the question of 
presumption, find themselves substantially 
in accord. He relied on four main points:— 


1. The grant purperts to bea grant “of 
Shrotriem" or “as shrotriem.” shrotriem, 
according to Wilson's Glossary, means “a 
grant of lands or a village held at favour- 
able rate, properly an assignment of land 
orrevenue to a Brahmin learned in the 
Vedas, but latterly applied to 
similar assignments to native servants of 
Government, Oivil or Military, and both 
Hindus and Muhammadans, as a reward 
for past services. A shrotriem grant gives 
noright over the lands and the grantee 
cannot interfere with the occupants as long 
as they pay the established rents." If the 
above definition were accepted in its full 
terms. the case would be concluded in 
favour ofthe appellants. But the learned 
Chief Justice in his judgment points out 
reasons for supposing that Mr. Wilson in 
the last sentence was purporting to give 
the effect of legal desisions which since his 
time have been questioned, and their 
Lordships are not prepared to differ from 
the view that a shrotriem grant may in 
fact grant the kudivaram as well as the 
melvaram. Butin this case the document 
itself in the final recital uses the term again: 
“As we have granted to you the said agraha- 
ram you should enjoy the same from son 
to grandson, paying the — shrotriem thereon 
and be happy.” In this phrase the term 


519. 


can only mean revenue, and though their 
Lordships could not consider this considera- 
tion in itself conclusive, it points to the con- 
struction contended for by the appellants. 
It is not without significance, though it is 
later than the document under construction, 
thatthe same use of the term is found in 
the translation of the Persian order “Having 
fixed a shrotriem for 25 pagodas,” eto. 


2, The grant was of a mouje. Their 
Lordships accept the view expressed by 
Sadasiva Ayyar, J., in Upadrasia Venkata 
Sastrulu v. Devi Sitaramudu (5) that the 
phrase indicates "a village in which there 
were peasant proprietors owning cultivable 
lands even then." Probably no more weight 
should be attached to this than may be 
borne by the circumstance that the village 
granted was presumably 4 revenue 
producing village, some of the lands of 
which were already occupied. Their 
Lordships cannot accept the view favoured 
by the Chief Justice that the word in the 
particular context merely means a defined 
place. 


3. It is agreed that the grantors were 
deshpandyas who were revenue officers or 
farmers of revenue under the paramount 
authority. It is pointed out that this fact 
does not exclude the possibility of 
the grantors being themselves personally 
possessed of the land, i. e., of the kudivaram 
rights, This, no doubt, is so, but the 
strong probability is that they granted 
that which in their position as deshpandyas 
they would possess, viz., the rights over the 
revenue. 


4, The Brahmins represented by the 
grantee were learned Brahmins apparently 
not resident in the village granted, but 
resident about two miles away. This 
circumstance by itself is by no means 
conclusive. At the same time it appears 
to their Lordships to make it more probable 
that the grant was in the nature of an 
endowment of revenue rather than of land 
for the purposest of cultivation. 


The learned Ohief Justice deals with 
each of these points separately, and as to 
each of them finds the point inconclusive, 
and apart from the presumption upon which 
he relies, finds the document equally 
consistent witha grant of both varams as 
of the melvaram only. In their Lordships’ 
opinion this is to ignore the weight which 
is obtained from the effect of the whole. 
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Taking into aecount all the considerations 
mentioned, their Lordships are of opinion 
that they lead strongly to the conclusion 
that the grant was of the melvaram only, 
and they so construe the document. 


In view of the admissions made for the 
purposes of these cases that the respondents 
did not acquire the kudivaram subsequently 
to the grant, it becomes unnecessary to 
consider the subsequent acts of the parties, 
and the inferences to be drawn from them. 
The document is unambiguous and the 
rights given by it must be determined by 
its words. It follows that the decree of the 
High Court on the Letters Patent Appeal, 
dated the 5th April, 1922, must be set 
aside, and the decree of the High Court, 
dated the 19th October, 1921, be restored. 
The appellants should have their costs of 
the Letters Patent Appeal and before this 
Board. Their Lordships will hambly advise 
His Majesty accordingly. 

K. J. R. Appeal allowed., 

Solicitor for the Appellants.—Mr. H. 8S. 
L. Polak. 

Solicitors for the Respondents.—Messra. 
Douglas Grant & Dold. 


11% I. O. 1920 


BOMBAY HIGH COURT. 
First Orvin APPRAT No, 266 or 1925. 
September 21, 1928. 

Present :—Sir Amberson Marten, KT., 
Ohief Justice, and Mr. Justice Murphy. 
ARDESHIR JIVANJI MISTRI 
AND OTHBRBS—PLAINTIFF3—AÀ PPELLANTS 


versus 
AIMAI KUVARJI AN» OTARAS— DEFENDANTS 
—RBSPONDENTS. 

Highway—Presumption of dedication from long 
user—Obstruction—Right to sue—Special damage 
—Consent of Advocate-General—Once a highway, 
always a highway—Government, right of, to block 
or divert highways—Bombay Land Revenue Code (Act 
AD, 1879), s.87—Civil Procedure Code (Act V of 1908), 
8. 91. 


Dedication of a way to the public must be pre- 
sumed where there is evidence to show that the 
way has been, from time immemorial, been used asa 
publie cart road. [p. 514, col. 1.] 

Muhammad Rustam Ali Khen‘v. Municipal Com- 
mittee of Karnal City (1), distinguished. 

A person who is specially damnified by the ob- 
struction of a public thoroughfare may bring an 
action without the consent of the Advocate-General 
under s. 91, Civil Procedure Code. [p. 514, col. 2] 

Raj Koomar Singh v. Sahebzada Roy (3), referred 


The maxim ‘once a highway always a highway’ 
is applicable to India. (p. 518, coL 2. 

Government has no inherent right to block 
or divert existing public roada ner does s. 37 of the 
Bombay Land Revenue Code confer any such right 
on the Government of Bombay. [p. 515, col. 2.] 


First appeal from a decision of the Joint 


Judge, Thana, in Oivil Suit No. 6 of 
1922. 
Mr. A. G. Desai, for the Appellants. 
Mr.Ratanlal | Ranchhoddae, (with him 


Messrs. Shroff & Co, and R.W. Desai), 
for the Respondents. . 
JUDGMENT. 

Marten, O. J.—This is an appeal 
from the judgment ofthe learned Subordi- 
nate Judge dismissing the plaintiffs’ suit 
for the removal of an encroachment and 
obstruction to what is alleged to be a 
Gowan or public passage. The learned 
Judge held that there was or had been 
a public passage at any rate upto the 
time of construction of another road about 
the year 1910, bat that Government had 
in effect an inherent right to stop up 
or divert any public road and that 
consequently they were entitled to stop this 
Gowan and to sell it to the original defend- 
ant No.1 for a cash consideration. 

This finding raises a question of con- 
siderable public importance. But I should 
also mention that one of the defences 
raised was thatno publie right of way 
ever existed, and even if it’ did, the action 
was defective because the consent of the 


Advocate:General or Collector had not 
33 
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been obtained under s. $1of the Civil Pro- 
cedure Code. ‘ 

The locus in quois well-shown on the plan. 
Ex. 67, There arethree plaintiffs. Plaint- 
iff No. 1 Ardesar Jiwanji Mistry owns plots 
No. 10-2 and 13-1 on that map. They adjoin 
the disputed passage which runs from X 
on the Kurla-Versova road to the point Y 
in the village, The second plaintiff Benedicto 
DeMello is the owner of plots Nos. 10-1 and 
13-2, which are to the north of the 
plaintiff No. l's land. Plot No. 10-1 adjoins 
the disputed right of way. The third 
plaintiff, however, has his lands some 
way further off, namely plot No. 18 in the 
north of the village. It does not abut 
on the passage in question. As regards 
the point Y, if one goes south-westwards 
from Y one reaches the point Z on the 
Kurla-Versova road. It was along this 
line ZY that the new road was constructed 
in about 1910. One main contention of 
the defendants is that by construction 
of that new road the public right of way in 
the old road thereupon ceased. 

Now first of all on the facts as to whether 
there was a public right of way over 
the passage XY, to my mind the evidence 
is overwhelming, and shows conclusively 
that there was such a public right of way. 
The evidsnce proves thatit wasan ancient 
cart track which was the only main access 
to and from the Kurla-Versova road for 
the villagers of Gondavli and of Mogre 
beyond. When this cart road came to 
the point Y, it branched right and left, 
the right hand branch leading towards 
the centre of the village of Gondavli and 
the left branch going towards the other 
village of Mogre. It is hardly necessary, 
I think, to refer in :any detail to 
the evidence, but I may instance 


Mr. E. . Gomes, Ex 76, President of 
the District and Taluka Local Board 
and an Honorary Magistrate. He 
Bays:— l 


“The passage in question was an old 
zigzag cart road. It existed from the time 
of my first knowledge of the village which 
was about 20 or 25 years back. There are two 
lamps at X and Y." 

Then plaintiff No. 2 whose age is fifty 
says that his ancestors owned Pardi No. 
10 and that he knew of this passage 
from the time of his infancy, that carts 
used to pass by his Gowan before the 
new road XY was constructed and that 
it was the only cart road. Then one of 
the few witnesses for the defendants a 


man of pixtyrfive stated in cross:examina- 
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tion: “The Gowan was the old cart 
way for the whole village. I used to 
, notice it from my young age." The old 
witness Bapu Hiru Ex. 84 who gives 
hie age as about seventy-five or eighty 
states that the Gowan was the only road 
to reach Hami's house, and also the only 
road to reach the other houses in the 
village, and that there was no other 
way to go to the village in cart except 
this Gowan prior to the making of the 
new road. I may also refer to the formal 
request Hx. 92 made on May 29, 1920, 
by the Assistant Collector, E. W. Perry, 
to the Oollectorin which he the Assistant 
Collector himself refers to this passage as a 
Gowan. He says:— 

“The Gowan is not needed as there 
are tracks to  Gundowli, village on the 
south of the plot and 30 yards to the 
north of it and also adequate lateral 
communieation in the Gaothan behind," 

He then asks leave to sell that particular 
passage to Mr. Gazdar the original defend- 
ant No, 1. ] ] 

Oounsel for the Orown referred us to 
ihe decision of their Lordships of the 
Privy Oouncil in Muhammad Rustom Ali 
Khanv. Municipal Committee of Karnal 
City (1) to show what is necessary to 
infer “dedication to the public." In 
that case the dispute arose over an 
enclosed courtyard. The point at issue 
was whether the yard was a public street 
and that depended on whether there was 
a public right of way over it. Admittedly 
the place was enclosed by gates, and 
from page 566 it appears to be olear 
that there was no user of such long 
duration from which an inference of such 
a dedication would naturally arise, 

In the present case, on the contrary, 
the evidence proves conclusively that go 
far as living memory goes this passage 
has been used as a public cart road, 
Under these circumstances the correct 
inference to draw is that it has been 
so used from time immemorisl, and 
that at all material dates in question in 
this suit it was a public highway. In 
using the expression public highway, 
I do not overlook what is stated 
in the case just cited, namely, quotation 
from Poole v. Huskinson (2), where it is 
said (page 830*): “There may bea dedication 

1) 56 Ind. Oas.1; 22 Bom. L. R. 563; 1 P. W. R. 
1920; 13 P, L. R. 1920; 38 M.L J. 455; 1 Lah. 117; 11 L, 
W. 579; 18 A. L. J. 466; 2 U. P. L. R. (P. O.) 87; 28 M. 


L. T. 1; 47 L. A. 25 (P. O.). 
(2) (1842) 11 M. & W. 897; 182 E, R. 1029. 


~ *Page of (1843) IL M. & W.—[Ed.] —— 77777 
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to the public for a limited purpose, as for 
a footway, horse-way, or drift-way; but 
there cannot be a dedication to a limited 
part of the public.” Now the present case, 
in one aspect of it, has been put by the 
plaintiff as if the right of way was limited. 
to the villagers of this particular village of 
Gondavli or possibly extended to one or two 
surrounding villages. Buton the whole I 
do not think it correct to limit the way in 
this manner. , I think the correct conclusion 
of fact is that it was a public highway in 
the ordinary sense of the word. So far 
then as dedication is necessary I would 
hold that dedication must be presumed 
from long user, 

And whileI amon this branch of the 
case I will deal with the point under s. 91 
of the Civil Procedure Code. On my find- 
ing that there was here & publie highway 
then it would follow, I think, that ordinarily 
the consent of the Advocate-General or 
the Oellector would be necessary under s. 
8] just as it would be necessary to join the 
Attorney-General or to gue on his relation 
in the English Oourts. But there is an 
exception, viz., 8, 91 (2), which says: ‘No- 
thing shall be deemed to limit or otherwise 
affect any right of suit which may exist 
independently." Now it isclearly estab- 
lished on the authorities that if once you 
find that the plaintiff is specially damnified 
by the obstruction of a publie thoroughfare, 
then he may bring his action without the 
consent in this country ofthe Advocate- 
General. One authority for this proposi- 
tion will be found in the Full Bench case, 
Raj Koomar Singh v. Sahebzada Roy (3). 
There the question referred to was whether 
when a Oivil Court finds that an obstruc- 
tion toa public road caused a particular 
inconvenience of a substantial kind to the 
plaintiff, it can direct the defendant, who 
has placed the obstruction there, to remove 
it although the Advocate-General is not a 
party. The answer was in the affirmative, 
following English decisions to the same 
effect. 


Do then the plaintiffs come within the 
exception supposing they establish the rest 
of their case? In my opinion the plaintifis 
Nos, 1 and 2 do. Their respective lands 
adjoin this public passage, and, therefore, 
from any part of their land they can go on 
to this passage by foot or by cart, and 
thence take the shortest way southwards 
to the main road and on towards Versova. 
Similarly it enables them to go northwards 

(3) 3 0. 20 (F, B.) 
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up the passage to the point Y on their way 
to the village of Mogre if they are so mind- 
ed. To my mind it is no answer to say that 
they can get to Versova by going to the 
point Y,and then to the point Z and then 
to the point X, or in other words, by going 
round two sides of a triangle instead of one. 
Nor do I see why these plaintiffs should 
thus be obliged to take their carts or their 
persons over this extra 80 or 100 yards. 
Further when the passage is blocked up at 
both ends as it is now, it follows that the 
person at the bottom of the plot No. 10-1 
would be practically land-locked unless he 
went over other portions of 10-1. This might 
seriously affect the owner of 10-1 hereafter 
if he wished to cut up that plot into build- 
ing lots. Nor do I think it sufficient to say 
that the back footpath to some of these 
plots might enable them to reach the point 
X on the Versova road. If they have thus 
getanextra back passage so much the 
better. It appears at best to be onlya 
footpath and nota cart road. And I fail 
tosee why they should be deprived of 
having the benefit of this front cart road 
as well Therefore, I would hold that these 
particular plaintiffs have a special interest 
in the preservation of the right of way 
which would enable them within the autho- 
rities to maintain on their own account an 
action to prevent its encroachment. 
Insaying this I appreciate that they 
have obtained leave to sueon behalf of them- 
selves and all other villagers of this parti- 
cular village. But the title to the plaint 
at any rate is in their individual names: 
AnditisI think clear on the pleadings 
that they claim rights in themselves al- 
though their fellow-villagers are alleged 
to have similar rights. I think, therefore, 
that in a case of this sortfrom the districts 
we ought not to stand too strictly on the 
precise form of the pleadings, but that we 
should take the suit as if it involved a 
claim by these plaintiffs in the alternative 
in their individual capacity aa being mem- 
bers of the public specially injured by the 
defendants’ interference with this public 
right of way and that if necessary any 
formal amendment for giving effect to that 
alternative plea should be deemed to have 
been made, 
When, however, we come to plaintiff No. 
3 he stands on a different footing. As I 
have already stated his land is not even 
abutting on his passage. t is some die- 
tance away, and unless one is prepared to 
hold that all the villagers of this village 
have a special interest in the preservation 
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of this passage I think it difficult to up- 
hold his right to sue without the consent 
of the Advocate General. On the whole he 
has failed to satisfy me that he has a spe- 
cial interest within the meaning of the 
authorities, and accordingly so far as he 
is concerned I think he cannot 
maintain this suit, But this does not I 
think prove fatal to his co-plaintiffs. Order 
I, r. 4, Civil Procedure Oode, enables the 
Court to give judgment for such one or 
more of the plaintiffs as may be found to 
be entitled to relief, for such relief as he 
or they may be entitled to. There are 
also other rules which enable us to prev- 
ent a claim being defeated merely by some 
misjoinder which can be cured by a proper 
amendment. 

On my findings then that there wasa 
publie right of way and that the plaintiffa 
Nos, 1 and 2 having & special interest in it 
can sue, what defence is there left for 
consideration? The one put forward isa 
very striking one, viz, that Government 
have an inherent right to block any public 
Strange to say this con- 
tention is based on s. 37 of the Bombay 
Land Revenue Code of 1879. That section 
provides that all public roads and all lands 
wherever situated :— 

“which are not the property of indivi- 
duals...and except in so far as any rights 
of such persons may be established in or 
over the same” are thereby declared to be 
the property of Government. The section 
then proceeds :— 


“And it shall be lawful for the Oollector, 
subject to the orders of the Oommissioner, 
to dispose of them in such manner as he 
may deem fit, or as may be authorised by 
general rules sanctioned by Government, 
subject always to the rights of way, and 
all other rights of the public or of individuals 
legally subsisting.” 

1 draw particular attention to these con- 
cluding words for the protection of public 
aud other rights of way. 

Now the argument presented to us is’ 
that atthe date whenthis new road ZY 
was built the old public highway XY 
including the soil thereunder was vested 
in Government. But as all public highways 
were vested in Government it was for 
Government to decide what should be a 
public road and what should not, and 
accordingly in 1910 they decided that the 
road ZY should be the public road for 
this village :and that the old road XY 
should not. Therefore, it is argued that 


616 


on the construction by Government of the 

ew road, ipso facto'all public rights in 

he old road ended. I have great difficulty 
in even stating this proposition because 
it seems to me to involve so many hopeless 
contentions. In the first place there was no 
disposal in 1910 of the old cart road. All 
that was done wasto construct a new road 
some little way off. Further if there was 
any “disposal” ef anything, such disposal 
must under s. 37 be subject to the “rights 
of way, and all other rights of the public 
or of individuals legally subsisting.” 
Therefore, the public rights of way here 
could not be and were not affected by any 
alleged disposal or theoretical disposal that 
took place in 1910 or by any actual disposal 
namely by sale to the original defendant 
No. 1 in 1921. 

The question of course is not as to who 
is entitled to the soil of the old cart road. 
That of course vested in Government up 
to the date of the sale, and doubtless it is 
now vested in the purchaser the original 
defendant No. 1 or his representatives. The 
question we have to decide is whether the 
public right of way over the soil has in 
any way been affected. And here I may 
cite one of the most familiar of English 
legal principles namely "Once a highway 
always a highway." In England no rights 
are more keenly upheld and contested in 
country districts than the rights of the 
public over public highways of various 
descriptions. Indeed societies exist for 
the sole object of preserving the numerous 
highways whether for carriages or for foot- 
passengers which are part of the advantages 
of life in England. The only manner in 
which a public highway can there be stopp- 
ed up or diverted is under special statutory 
powers for the purpose. 

I appreciate that one may imagine a 
foreign country where some autecratic 
sovereign may say: “I will make such 
public roads as I like and I will stop up 
such public roads as I like.” But even if 
one goes further and imagines that in 
former days the Government of India or 
the Government of Bombay cr any pre- 
decessor was such an autocratic sovereign, 
yet now-a-days their powers have been 
expressly limited by s. 37 of the Bombay 
Land Revenue Oode, for they can only be 
exercised subject to the rights of way of the 
publie. That being so, Government now- 
a-days at any rate have no power to take 
any step in violation of the rights thereby 
expressly reserved to the public, for to 
my mind 8. 37 ie perfectly clear in pre- 
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gerving for the benefit of the publie any 
public rights of way. 

Then it was said that in Municipal areas 
there is a statutory power to stop up 
streets, and, therefore, we must imply that 
power in districts outside such areas as 
wel. That again to my mind is a hopeless- 
ly inconsistent argument. Ifin Municipal 
areas it was necessary to confer that power 
upon a Municipality by Statute, then outside 
those areas it must be also conferred by 
Statute if at all on those who are to exercise 
this alleged power. But in fact no such 
statutory power is given outside those areas. 
On the contrary the general power of dis- 
posal under s. 37 is expressly limited by the 
proviso “subject to the rights of the 
public.” 

Nextit was alleged that this particular 
cart road comes within the area ofa Local 
Board. No point of that sort was raised in 
the Court below. However, we looked at 
B. 50 of the Bombay Local Boards Act, 1923, 
which was relied on and found that it has 
no bearing on the case. It merely provides 
that it is the duty of Local Boards to make 
adequate provision for inter alia “(a) the 
construction of roads and other means of 
communication and themaintenance and 
repair of all roads and other meansof com- 
munication vesting in them.” But how that 
section can be twisted to mean that the 
Local Boards are thereby empowered to 
stop up and divert high-roads, I am quite 
unable to see. 


Anattempt wasalso made in the course 
of the argument by Counsel for the Orown 
to show that Government had let out at 
certain times a part ofthe passage. But 
when the evidence on the point came to be 
looked at, it beame quite clear that noth- 
ing of that sort took place in fact. Nor 
was any contention to that effect raised in 
the Court below. 


The main point on which the learned 
Judge arrived at his conclusion in favour 
of the defendants was as follows:— 

“There must obviously exist some 
authority somewhere, in the interest of the 
public, to divert public roads. Outside 
Municipal area it must necessarily vest in 
Government in virtue of their general 
power as custodian of public rights and 
interest. Iam, therefore, inclined to hold 
that amere diversion of a public road by 
Government in an area not within the 
Municipal jurisdiction of any local body 
cannot give any private individual a right 
of action,” 
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With all due deference to the learned 
Judge I would hold thatas a matter of law 
these propositions are wholly unsound. In 
my judgment Government have no such 
. power to divert existing public highways. 

Oonsequently if they wish to obtain it, then, 
in my opinion, legislation is necessary, and 
in that event safeguards may be imposed, 
such as exist at present in England on ap- 
plication to the Quarter Sessions for divert- 
ing a highway. 

Then it was said that the learned Judge 
had exercised his discretion and had held 
that it was merely acase of injuria sine 
damno and, therefore, he would not grant 
any declaration or injunction. But with all 
respect to the learned Judge this discretion 
is a judicial discretion to be exercised on 
well-recognized principles, and on the find- 
ings that I have arrived at I have no hesita- 
tion in holding that the declaration and the 
injunction asked for ought to be granted in 
favour of plaintiffs Nos. 1 and 2. 

There is one further point namely as 
regards the successors of the original de- 
fendant No. 1 who was the purchaser from 
Government. They point to the plan and 
say that they have erected a substantial 
building on a portion of this public high- 
way, and it would be hardship onthem to 
order it to be pulled down and that they 
have left a passage tenfeet wide for the 
public to go along, Infact the passage XY 
has been blocked up at both ends but I 
assume the obstructions at the ends can 
easily be removed. Now what Counsel 
alleges is that in the Oourt below he took 
up & non-contentious attitude and merely 
stated that he, got tholand from Govern- 
ment. But unfortunately the evidence does 
notshow that his clients constructed these 
buildings or a substantial portion of them 
before notice was given by the plaintiffs. 
The plaintiffs allege in the plaint that they 
gave a formal notice in September, 1921. 
This is not denied in the pleadings and 
must be taken to be correct, But the 
defendant No. 1 has not put forward any 
evidence to show what was the condition of 
his building in September, 1921. That 
being so we cannot assume in his favour 
that the whole of the buildingor even a 
substantial part ofit was erected before the 
plaintiffs in any way interfered. Under 
these circumstances it seems to me that a 
mandatory injunction must bs granted. 
Also, I think, it is not sufficient to say that a 
ten feet passage has been left. The public 
are entitled to use the whole of this passage 

and I fail to see what right this defendant 
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hasto block at that partiouler point about 
half the passage. i : 
That being so, it follows in my judgment 
that this appeal must be allowed and there 
must be a declaration that the property in 
suit was a public passage and that the 
plaintiffs Nos, land 2 and other members 
of the public havea right to use the same 
and that defendant No. 2 was only entitled 
to sell the same subject to such public 
rights of passage. Then there will be 
mandatory injunction on the present de- 
fendants Nos, 1(a) to (e) to remove the en- 
croachments and obstructions on the passage 
and to set the passage free and that both 
these defendants and defendant No, 2 be 
permanently restrained from interfering in 
the useand enjoyment thereof by plaintiffs 
Nos. land 2. Thedefendants must pay the 
costs of this suit throughout including this 
appeal of plaintiffs Nos. 1 and 2. So faras 
the plaintiff No. 3is concerned the suit will 
be dismissed but without costs having 
regard to many false defences having been 
raised. : . 
Murphy, J.—The only point for deci- 
sion really is, whether the learned Judge 
of the Court below was right in holding 
that, although the cart track within the 
village site of Gondavli, marked XY in Ex. 
67 the map inthe case, was a public road 
and had been used for the purposes of the 
villagers and of persons coming to the 
village, for avery great number of years, 
it had ceased to be one when a 
new Local Board road was made, giving 
similar access to the village, though 
at another point; and that plaintiffs were 
consequently not entitled to the relief 
prayed for which was for a declaration 
that they hada right to use this road and 
to have the obstructions made in it by 
defendant No. 1 removed. It appears that 
the new Local Board road was constructed 
about fifteen years before suit; but the 
old road, or Gowan, was not then closed 
but continued to be used by some of the 
villagers probably because it was a short eut 
to the village, and to the main road, which 
runs near this place. in 1920 on the applica- 
tion of defendant No. 1 to the Oollector, it 
was thought that the old Gowan or cart- 
track was no longer needed by the villagers 
and since the ownership of all roads vests 
in Government under sB. 37 of the Bombay 
Land Revenue Code it was sold to defend- 
ant No. 1 at the price of Rs. 3-8-0 per 
square yard. There is no doubt on the 
evidence that the Gowan was a public 
road tillthe new road was constructed for 
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eit was theonly cart-track from the village 
to the main Kurla Versova road at this 

oint, and the evidence shows that it was 

enced off-from the private properties on 
both sides. After the Oollector’s permis- 
sion had been obtained, the defendant No. l 
Mr. Gazdar, included the land within the 
boundaries of his own adjacent property, 
and it’ appears from the plan that a corner 
of his larger building and a good deal of 
the smaller one are on part of the suit of 
the old cart-track. 

Both plaintiffs Nos. land 2 own lands 
which are adjacent tothe Gowan. Plaintiff 
No. 3 has only a general interest in the 
question, as a villager, as his property is 
far away in the centre of the village. 

The learned Judge of the Court below 
presumed that,on the construction of the 
new Local Board road, the plaintiffs’ in- 
terest and rights in the old road were ex- 
tinguished, and that Government had then 
aright to sell the land to any private 
person who wished to buy it. He relies 
on s. 37 of the Bombay Land Revenue 
Oode, for his view of the law on the 
point. Itis true that that section vests the 
ownership of the soil of all roads in Govern- 
ment, but the section itself contains a sav- 
ing as regards the rights of individuals and 
rights of way,and does not contain any 
power to close any road, or to substitute 
one road for another. It isalso true that, 
in certain cases, by the authority of some 
Statutes such as the District Municipal 
Act, powers have been taken to close 
roads when necessary and so to obstruct 
rights ef way. But there is no similar 
provision in the Bombay Land Revenue 
Oode, or in any enactment such asithe Dis- 
trict Local Boards Act which could relate to 
a village, such as this one, where there is 
no Municipality or Notified Area Com- 
mittee in existence, and defendant's learned 
Pleader was unable to quote any authority 
to justify the learned Judge's decree on 
this point. On the contrary, it is clear that 
the road in question was a publie one, and 
that Government not having reserved to 
themselves any power to close public 
roads which have been in existence from 
time immemorial, it could not close this 
one, or allow it to be closed, in the manner 
this has been done. 

The learned Judge was also of the 
opinion that the suit was not maintainable 
under se. Yland 93 of the Civil Procedure 
Code. On the facts, it seems to me that 
this was not a correct view to take, for 
I think the plaintiffs Nos, lend 2 come 
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within sub-s. (2) of 8. 91. Their boundaries 
ran with the old cart-track, and their enjoy- 
ment of open access to it was specially 
affected by having the ownership of the 
land adjacent to this side of their pro- 
perties transferred from the publio to a 
private owner and having it put to another 
use. This change considerably affects the 
value of the adjacent property. In their 
cases the defendants’ actions constitute, 
not only a public nuissnce, but also an in- 
fringement of private rights. 

In the cage of plaintiff No. 3 it cannot be 
said that he had any right of suit, his 
position being similar to that of his 
fellow villagers who have only been gene- 
rally inconvenienced, and not otherwise 
affected. I think that plaintiffs Nos. 1 and 
2 were competent to maintain this suit 
and that plaintiff No. 3 was not, and I 
agree for this reason with the view taken 
on this point by the learned Ohief Judge. 

The final position, therefore, is that 
defendants Nos. land 2 have been unable 
to show that the cart-track was not a 
public road, In faet, the evidence is over- 
whelmingly against their contention, and 
there can be no doubt that the Gowan 
was one:of the old village roads. Defend- 
ants have also failed to establish any 
authority by which the old cart-track could 
legally have been closed, whether an al- 
ternative for it was or was not provided for 
the plaintiffs’ use. 

This being so, the ancient maxim “Once 
a highway, always a highway" must prevail, 
and 1 hold that the obstruction of the Gowan 
was not according to law, and that plaintiffs 
havea righf to the relief claimed. The 
original Court's decree must, therefore, be 
reversed, and the plaintiffs given the decree 
which has been set out in the learned Ohief 


Justice's judgment. 
A. Appeal allowed. 
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meaning of —Obligation to re-pay, when arises—Pleader 
and client —Admission by Pleader on question of law, 


effect of. . i 
Section 65 of the Oontract Act is not applicable 

where one of the partis is wholly incompetent to 

contract. . 520, col. 1. f 

Mohori Bee y Dharmodas Ghose (1) and Motilal 
Mansukhram v. Maneklal Dayabhai (2), followed, 

To support a claim under s. 70 of the Contract 
Act it is necessary that the act must have been 
done lawfully’, and the test to be applied to ascertain 
whether the actis ‘lawful’ is whether the person so 
acting hold such a position to the other as either 
directly to create, or by implication reasonably te 
justify, the inference that by the act done for the 
other person he was entitled to look for compensa- 
tion for it to the person for whom it was done. fp. 
520, col. 2] f 

Chedi Lal v. Bhagwan Das (3), Ram Tuhul Singh 
v. Bisseswar Lall Sahoo (4) and Mohendra Ghoshal v. 
Bhuban Mardana (5), relied on. . 

A Pleader's admission on & pure question of law 
is not binding on his client and amounts to no more 
than his view that the question is unarguable. [p. 
522, col. L] 

Narayan v. [enka ee here ch) referred to. . 

The term "lawful" a wider meaning 
than the term "legal." "Legal" is what is in con- 
formity with the letter or rules of the law as ad- 
ministered in the Oourt; "lawful" is what is in 
conformity with or frequently not opposed to the 

rinciple or spirit of the law whether moral or 
judicial. [p.520, col. 2.] . 

A held a decree against B for a certain sum of 
money. B sold his properties for satisfying this 
decree debt and the vendee discharged a debt due 
by A and passed a promissory note for the balance 
to A, who passed & receipt to B acknowledging 
satisfaction of the decree debt. A was of unsound 
mind at the time and his guardian executed the 
decree in full ignoring the subsequent transactions. 
In a suit by B for recovery of the amount of A's 
debt discharged by the vendee: 

Held, (1) that 8.65 of the Contract Act was not 
applicable as 4 was of unsound mind; [p. 520, col, 


(2) that 8. 70 of the said Act was also not appli- 
cable as the payment was not a ‘awful’ one within 
the meaning of that section; [p. 521, col. 2.] . 

(3) that B was not, therefore, entitled to any relief. 


nnd appeal from a decision of the 
Assistant Judge at Dhulia, in Appeal No. 
910 of 1924, reversing a decree of 
the Subordinate Judge at Shirpur, in Civil 
Suit No. 1204 of 1922. 


Mr. P. B. Shingne, for the Appellant. 
Mr. D, R, Patwardhan, for the Respond- 


ent. 


JUDGMENT. 

Mirza, J.—The question raised in this 
second appeal is whether on the facts found 
the appellant can maintain her claim under 
the provisions of s. 70 of the Indian Con- 
tract Act. The Oourt of first instance 
found in favour of that plea and decreed 
the claim. The Appellate Court reversed 
the decree and dismissed the suit with costs 
in both Courts, 
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The appellant is the widow and legal 
representative of one Bhilasa. The respon-* 
dent obtained a money-decree againat 
Bhilasa in Suit No. 192 of 1912 and sought 
after his death by Darkhast No. 1076 of 
1918 to execute the decree against his 
estate, While the darkhast was pending 
the appellant purported to sell certain lands 
belonging to the estate to one’ Dhanraj 
Shivlal for Rs. 4,200. The amount due to 
the respondent was then about Re, 4,000, 
The respondent owed a sum of Rs. 500 to 
the panch of the Dasalat Gujarati com- 
munity of which he wasa member. Dhan- 
raj Shivlal through the intervention of 
certain panchas ofthat community pur- 
ported to compromise on appellant's behalf 
the decretal amount due to the respondent 
by payment of Rs. 500 in cash to the 
panchas for the claim of the panch against 
the respondent and passing a demand pro- 
missory note for Rs. 3,000 in favour of the 
respondent. The respondent executed a 
pavti in favour of the appellant acknow- 
ledging the receipt of full consideration of 
the decretal amount, It was well-known to 
everybody concerned at the time that the 
respondent was of unsound mind and that 
no guardian had been appointed to enter 
into the compromise on his behalf. The 
appellant set up the pavitin the darkhast 
proceedings. It was then contended on 
behalf of the respondent thatatthe date of 
the pavti he was of unsound mind and that 
the compromise arrived at was not binding 
on him. The appellant then filed a suit 
against the respondent, being Suit No. 264 
of 1920, to have it declared that the pavti 
was binding on the respondent, but sub- 
sequently withdrew it. The Execution 
Oourt held that the respondent was at the 
date of the pavti of unsound mind and that 
the compromise was not for his benefit, 
The Court ordered the sale of the attached 
properties and the respondent's claim under 
the darkhast proceedings has since been 
satisfied in cash. This suit was brought by 
the appellant to recover from the panchas, 
the original defendants Nos. 1 to 7 or in the 
alternativefrom the respondent, the original 


. defendant No. 8,the sum of Ra. 500 paid to 


the panchas for the debt due by the res- 
pondent to the panch. 

The Court of first instance applying the 
provisions of 8. 70 of the Indian. Contract 
Act decreed the appellant's claim against 
the respondent and dismissed the suit 
against the other defendants. 

The lower Appellate Court reversed the 
decree of the first Court holding that as the 
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payment of Rs. 500 was alleged to be made 

eat the express request of defendant No. 8, 8. 
70 of the Indian Contract Act would not 
apply. 

Mr. Shingne on behalf of the appellant 
has urged that the view taken by the first 
Court should be adopted. In the lower 
Appellate Court, the Pleader on behalf ofthe 
present appellant had conceded that s. 70 
of the Indian Contract Act would not apply 
to the case and had relied upon s. 65 of the 
Indian Contract Act as being applicable. 
Mr. Shingne concedes thatso far as the 
argument under s. 65 of the Indian Oon- 
tract Act is concerned it is concluded by the 
ruling of the Privy Oouncilin Mohori Bibee 
v. Dharmodas Ghose (1), and of this Court 
in, Motilal Mansukhram v. Maneklal Daya- 
bhai (2), that 8. 65 of the Indian Contract Act 
would not apply where one of the parties is 
wholly incompetent to contract. Mr. Shingne, 
however, relies upon s. 70 of the Indian 
Contract Act. Mr. Bhingne is not precluded 
from arguing this point. 


Section 70 has been held by the lower 
Appellate Court to be inapplicable on the 

ound that the case pleaded and proved 
or the appellant has been that the pay- 
ment of Ra. 500 to the panchas was made at 
the request of the repondent. Under normal 
conditions no doubt that would create a con- 
tractual relaticnship between the parties and 
the case would not come under s. 70 which 
applies not to a contract but to certain rela- 
tions resembling those created by contract. 
Here, however, the request made was a 
nullity as the person making it was of 
unsound mind and the request could not 
create a contractual relationship between 
the parties. In considering whether s. 70 
applies it must be assumed that what was 
done on behalf of the respondent was 
without his authority and not at his 
request, 

By s. 70 of the Indian Contract Act three 
conditions are required to establish a right 
of action at the suit of a person who does 
anything for another ; (1) the thing, must 
be done lawfully; (2) it must be done by 
a person not intending to act gratuitously ; 


and (3) the person for whom the act is ' 


done must enjoy the benefit of it. In the 
present case conditionsNos. 2 and 3 appear to 
besatisfied. It is clear from the evidence 
that the appellant did not make the pay- 
mentof Rs, 500 gratuitously, but as part of 


(1) 30 T. A. 114; 5 Bom. L. R. 421; 7 O. W. N. 441; 
30 O. 539; 8 Sar. P. O. J. 374 (P. Dd 


(2) 59 Ind. Cas. 245, 45 B. 225, 22 Bom, L. R, 1195. 


PUNJABAI BHILASA V, BHAGVANDAS KISANDAR, 


117 I. O. 1939 


the consideration for the compromise of 
the decretal amount. Ifthe pavti evidenc- 
ed a binding contract between the parties 
the payment of Rs. 500 would be regarded 
as the discharge of an obligation under- 
taken by the appellant in consideration of 
the contract. It must also be conceded 
that the respondent has enjoyed the benefit 
of the payment of the sum of Rs. 500 by 
the appellant, for the debt due by the 
respondent to the panch has thereby been . 
extinguished. But whether the act of the 
appellant can be said to be “lawfully” done 
for the respondent requires further con- 
sideration. 

The term “lawful” no doubt has a wider 
meaning then the term "legal." "Legal" 
is what isin conformity with the letter or 
rules of the law as administered in the. 
Courts; “lawful” is what is in conformity 
with (or frequently not opposed to) the 
principle or spirit of the law whether 
moral or judicial. In ascertaining whether 
an actis “lawfully” done for another the 
test to be applied should be, as laid down 
by Straight and Mahmood, JJ., in Chedi 
Lal v. Bhagwan Das (3) viz, whether the 
person so acting held such & position to the 
other as either directly to create or by 
implication reasonably to justify the infer- 
ence that by the act done for the other 
person he was entitled to look for com- 
pensation forit to the person for wham it 
was done. According to Mahmood, J., (page 
244*) any other view ofthe law would 
amount to saying that the effect of s. 70 of 
the Indian Oontract Act is to enable a 
total stranger, without any express or impli- 
ed request on behalf of a debtor, to put 
himself intd the shoes of the creditor by 
the simple fact of paying the debts due 
by such debtor. The section, in the opinion 
of the learned Judge, could not have been 
intended to involve such a result. With 
great respect itseems to me that this is 
the proper test to apply in interpreting 
the term “lawfully” in s. 70. In Ram 
Tuhul Singh v. Biseswar Lall Sahoo (4) their 
Lordships of the Privy Council remark 
(page 143T) :— 

“... itis not in every case in which a 
man has benefited by the money of another, 
that an obligation to re-pay that money 
arises. The question is not to be determin- 
ed by nice considerations of what may be 


fair or proper according to the highest 
tt 11 A. 234; A. W. N. (1889) 67. 

4) 2 L A. 131; 23 W, R.305; 15 B. L. R, 208; 3 Sar 

P. O. J. 477; 3 Suth P. O. J. 136 (P. O 
*Page of 11 A.—[Ed ] 
Page of 2 I. A.—[Ed.] 
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morality. To support such a suit there 
must be an obligation, express or implied, 
to re-pay. It is well-settled that there is 
no such obligation in the case of a voluntary 
payment by A of B's debt.” 

In Mohendra Ghosalv. Bhuban Mardana 
(8) Jenkins, O. J, observes (page 7*) :— 

“The terms ofs, 70 are unquestionably 
wide, but applied with discretion they 
enable the Oourts to do substantial justice 
in cases where it would be difficult to 
impute tothe persons concerned relations 
actually created by contract. It is, however, 
especially incumbent on final Oourts of 
fact to be guarded and circumspect in their 
conclusions and not to countenance acts or 
payments that are really officious." 

> the same case Doss, J., remarks (page 
11*) :— ) 

".. notwithstanding the apparent gene- 
tality of the language of s. 70 of the 
Contiact Act, it seems to me reasonable 
to presume that it was not the intention 
of the Legislature that this section should 
be invoked where relief might be obtained 
under any other section of the Act.” 


In Gordhanlal v. Surajmalji (6), where 
the Ohief of a State had paid cess to 
Government and had thereafter sought to 
recover if from the holders of the village, 
this Court held that the Chief had such 
an interest in the village as would entitle 
him to pay the cess to Government if there 
was any danger of forfeiture in consequence 
of non-payment by the holders of the 
village. In such a case the Court held s. 
68 of the Indian Contraet Act would enable 
him to sue for reimbursement; butit did 
not appear that any such emergency had 
arisen or was likely to arise. The Oourt 
expressed the opinion that s. 70 of the 
Indian Oontract Act had no application, 
for it could not be said that the Ohief had 
“lawfully” made payments for the holders 
of the village as he had no authority from 
them and was under no obligation to pay. 

Applying the principle to be gathered 
from these cases it would seem that the 
act of the appellant does not come under 
the description of being "lawfully" done 
for the respondent. The appellant in mak- 
ing the payment was really making it on her 
own behalf in pursuance of the terms of 
the compromise arrived at. The compromise, 
as found by the Execution Court, was cer- 


(5) 6 Ind, Cas. 810; 38 O. 1; 14 C. W. N. 945; 12 O 
L, J. 566 


(8) 26 B. 504; 4 Bom. L. R. 299. 
*Pages of 38 O.—[Ed.]. 
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tainly for the benefit of the appellant and in ‘ 


complying with its terms she was seeking 
to benefit herself rather than the respond- 
ent. In my opinion the payment of the 
sum of Rs, 500 by the appellant cannot be 
taken as a separate transaction but must 
be regarded as part of the compromise, 
The compromise as found by the Execution 
Court, was detrimental to the interest of 
the respondent. With regard to the dis- 
charge by the appellant of the debt due 
by the respondent to the panch that must, 
in my opinion, in the absence of a valid 
authority from the respondent, be deemed 
to be an “officious” and not a “lawful” 
act within the meaning of s, 70 of the 
Indian Oontract Act. There wag no re- 
lationship subsisting at the time between 
the appellant and the respondent which 
would, apart from such authority, have 
made it “lawful” for the appellant to in- 
termeddle in the private affairs of the res- 
pondent by paying off a debt on his behalf, 
In my opinion the terms ofs. 70 of the 
Indian Contract Act are inapplicable to 
the case and the appeal should be dismissed 
with costa. 


Patkar J.—I agree. In thia case a decree 
was obtained by defendant No. 8 against 
the plaintiff's husband. In order to pay 
off the decretal debt to the extent of 
Rs. 4,000 the plaintiffseld her land to one 
Dhanraj Shivlal for Rs. 4,900, Defendants 
Nos. 1 to 8 are the panch of Dasalat 
Gujarati community. Defendant No. 8 was 
not then in a sound state of mind. The 
panch of the community brought about an 
arrangement under which defendant No. 8 
was made to pass a receipt acknowledging 
that the whole debt was settled at Rs, 3,500 
and the amount was paid to the j udgment- 
ereditor by Dhanraj Shivlal. The panch 
got a sum of Rs. 500 paid to themselves in 
satisfaction of the debt due by Bhagwan 
defendant No. 8, to the community and 
got & promissory note for Rs. 3,000 in his 
favour from Dhanraj. In the execution pro- 
ceedings the guardian sought to recover 
the whole of the decretal debt. The Oourt in 
execution held that the pavti wag taken 
from the judgment-creditor Bhagwan while 
he was in an unsound state of mind, and 
was not, therefore, binding on the judgment- 
creditor, that the panch had no business 
to secure theirown money directly from 
Dhanraj, and that though Bhagwan wag 
forced to pass the receipt under pressure 
he was not in a fit state to understand 
his own interest. The whole of the decreta] 
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amount was ordered to be recovered in 
execution. The present suit ia brought by 
the plaintiff to recover the amount of Rs.500 
paid for defendant No. 8:and damages 
from the defendants. The learned Subordi- 
nate Judge allowed the claim as against 
defendant No. 8 alone, 
fendant No. 8,it was conceded before the 
learned Assistant Judge that s. 70 of the In- 
dian Ocntract Act did not apply to the pre- 
sent case. The learned Assistant Judge held 
that s. 65 ofthe Indian Contract Act did 
not apply on the ground that the section 
applied when the parties to the contract 
were competent to contract and as defend- 
ant No, 8 was of unsound mind when the 
agreement was entered into, the section had 
no application. 

Befor us it is conceded on behalf of the 
appellant thats. 65 of the Indian Oontract 
Act would not apply according to the 
ruling of the Privy Oouncil in Mohori 
Bibee v. Dharmodas Ghose (1) and the deci- 
sion in Motilal Mansukhram v. Maneklal 
Dayabhai (2) and reliance is placed on 
s,70 of the Indian Contract Act. In the 
lower Court it was conceded thats. 70 of 
the Indian Contract Act had no applica- 
tion. But the Pleader’s admission ‘on a 
pure question of law is not binding on his 
client and amounts to no more than his 
view that the question is unarguable. See 
Narayan v. Venkatacharya (7). 


The question, therefore, in this appeal 
is whether s. 70 of the Indian Oontract Act 
applies to the facts of the present case. 
It is urged on behalf of the respondent 
that the payment was not made by the 
plaintiff but by Dhanraj, and, therefore, 
the plaintiff cannot claim the benefit of 
B. 70 of. the Indian Oontract Act. It ap- 
pears, however, from the eircumstances 
proved in the case that Dhanraj made the 
payment as agent of the plaintiff. Under 
.&. 7, it mnst be proved firstly that the plaint- 
iff has lawfully done anything for defend- 
ant No. 8, secondly that the plaintiff did 
not intend to do so gratuitously, and third- 
ly that defendant No. & has enjoyed the 
benefit thereof, Itis clear thatthe plaint- 
iff Dhanraj on her behalf in making the 
payment did not intend to doso gratuitous- 
ly, and itis not disputed that defendant No, 
8 hasenjoyed the benefit thereof as the 
debt due by him isdiseharged to that ex- 
tent. The only question, therefore, is 
whether the plaintiff has lawfully made the 
payment for defendant No.8. In Chedi Lal 


(7) 38 B. 408; 6 Bom, L., R, 434, 
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v. Bhagwan Das (3) it was held that by the 
use of the word “lawfully” in s. 70 of the 
Indian Contract Act, the Legislature had in 
contemplation cases in which a person held 
such a relation to another as either direct- 
ly to create or reasonably to justify an in- 
ference that by some act done for another 
person, the person doing the act was entitl- 
ed to look for compensation to the person 
for whom it was done. The plaintiff held 
no relation either directly to create or by 
implication reasonably to justify an infer- 
ence that by the payment made for defend- 
ant No. 8, the plaintiff was entitled to look 
to defendant No. 8 for compensation for it. 
The payment was made by or on behalf of 
the plaintiff in order to support the com- 
promise which was beneficial to the plaintiff 
and detrimental to the interests of defend- 
ant No. 8 who was not then in a sound state 
of mind. It was held inthe execution pro- 
ceedings that the panch intermeddled and 
brought about an arrangement under which 
they got themselves paid Re. 500 on ac- 
count of the debt due by defendant No.8. 
The transaction thus brought about by the 
panch washeld not binding on defendant 
No. 8. Defendant No.1 being then in an 
unsound state of mind was incompetent to 
bind himself by any agreement, 

In Mohendra Ghoshal v. Bhuban Mardana 
(5) Sir Lawrence Jenkins, O. J., observed 
thatthe terms of s. 70 are unquestionably 
wide, but applied with discretion they 
enable the Courts to do substantial justice 
in cases where it would be difficult to im- 
pute to the persons concerned relations 
actually created by contract, and that it 
was incumpent on Courts of fact to be 
guarded and circumspect in their conclu- 
sions and not to countenance acts or pay- 
ments that were really officious. In that 
case, the person making the payment had 
a tenant's right and the payment was 
made for the benefit of himself and the 
other tenants who were liable under the 
decree and had no alternative but to pay 
the decretal debts, In the present case, 
the plaintiff was under no legal obligation 
to pay the amount due by defendant No. 8. 
She was trying to support the compro- 
mise which was beneficial to her and detri- 
mental to theinterest of defendant No. 8. 
In Gordhanlal v. Surajmalji (6) where the 
plaintiff, the Ohief of Patri, paid the local 
cess and sued to recover the same from the 
defendants as Bhayats to whom the village 
had been granted as jiwak giras, it was 
held that s. 70 of the Indian Uontract Act 
had no application, for it could not be 
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said that the plaintiff had lawfully made 
the payment for the defendants as he had 
no authority from them and was under no 
ds obligation to pay. 

Ram Tuhul Singh v. Bisseswar Lall 
Sahoo (4) it was held by the Privy Council 
(page 143*);— 

“it is not in every case in which a man 
has benefited by the money of another, that 
an obligation to re-pay that money arises. 
The questionis not to be determined by 
nice considerations of what may be fair or 
proper according to the highest morality. 
To support suchasuit there must be an 
obligation, express or implied, to re-pay. 
Itis well-settled that there is no such obli- 
gation in the case of a voluntary payment 
by A of B'sdebt. Still less will the action 
lie when the money has been paid, as here, 
against the willofthe party for whose use 
it is supposed to have been paid............ 
Norcan the caseof A be better because 
he made the payment not ex mero motu, but 
in the course of & transaction which in one 
event would haveturned out highly profit- 
able to himself, and extremely detrimental 
to the person whose debts the money went 
to pay." 

See also J'yanibegam v. Umravbegam (8). 

In order that the payments should have 
been made lawfully under s. 70 of the 
Indian Oontract Act, it must be proved that 
they were not made for any fraudulent pur- 
pose nor with any improper or ulterior 
motive nor for any undue gain to the payer. 
See Desai Himatsingji  Joravarsingji v. 
Bhavabhai Kayabhai (9). It is not shown 
that the plaintiff had either lawful authori- 
ty to pay or was under a legal dbligation 
to pay. Theplaintiff in this casein making 
ihe payment on behalf of the defendant 
was endeavouring to support the compro- 
mise which was beneficial to her and detri- 
mental to the interests of the defendant 
No.8 who was then in an unsound state 
of mind. The payment, therefore, made 
by the plaintiff cannot, under the circum- 
stances of the present case, be considered 
to have been made lawfully and cannot be 
placed on a higher footing than an officious 
or voluntary payment. In the present case 
the plaintiff could have safeguarded her 
own iterest by taking an assignment of the 
debt. I think, therefore, that s. 70 of 
the Indien Oontract Act has no application 
to the facts of the present case. 


(8) 10 Bom. L R. 764; 32 B. 612, 


(9) 4 B. 643 at p. 653. 
*Pago of 21, A.—[Ed.] 
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I would, therefore, confirm the decree 
of the lower Appellate Court and dismiss the 
appeal with costs. 

A. : Decree confirmed. 


— 
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AND OTHERS—DRFRNDANTGS—À PPELLANTB 


verauws 
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Civil Procedure Code (Act V of 1908), 8. 92, Sch. IT, 
para. 20—Religious trust—Righis of founder's heirs 
to trusteeship where there are mo ,trustees—Swit by 
private individual to recover trust property from tres- 
passers — Sanction, whether necessary — Award— 
Partial illegality—Separation of valid from invalid 


rt. 

The right to manage a trust reverts to the heirs 
or legal representatives of the founder of the trust 
where no trustees are in existence and where no 
provision has been made by the founder for the 
appointment of new trustees after the death of those 
originally appointed. [p. 524, col. 1.] 

A suit instituted by a plaintiff in his private 
capacity to recover possession of trust property from 

rsons who are alleged to be trespassers does not 
fall within the purview of s. 92, Oivil Procedure 
Code. [p. 524, col 2.] 

An award fled without the intervention of the 
Court need not necessarily be filed as awhole. Tho 
valid portion may be separated from the invalid 
portion and recognised by the Oourt. Ip. 526, col. 1.] 

Second appesl from a decision of the 
Assistant Judge at Poona, in Appeal No. 81 
of 1925, reversing a decree of the 
Subordinate Judge at Poona, in Oivil Suit 
No. 419 of 1922. MES 

Mr. G. N. Thakor (with him Mr. 8. Y. 
Abhyankar), forthe Appellante. j 

Mesera. P. B. Shingne and V. D. Limaye, 
forthe Respondent. . 

The material portion of the judgment 
runs as follows:— 


JUDGMENT.—Now so far as con- 
cerns the allegation that defendant No. 1 
was appointed atrustee by the last surviving 
trustee Vinayak previeusto his death that 
is a finding of fact, and the point has not 
been raised by the learned Pleader for the 
appellant nor indeed could it be raised in 
the face of the finding on it based on 
evidence. The position, therefore,in this 
case is this: There is no living trustee 
who can administer the property in respect 
of which the trust wa3 created by the Will 
of Radhabai. The plaintiff is the heir of the 
founder of the trust. It has been argued 
by the learned Counsel for the appellant 
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that nobody ean be appointed a trustee 
whose interests areadverse to those of the 
trust, and that the conduct of the plaintiff, 
as disclosed by the previous litigations in 
which she has denied the execution of the 
Will by her mother Radhabai and the 
validity of the Will is such that she cannot 
be appointed a trustee, nor under Hindu 
Law can she succeed to thetrust property. 
The law, however, which has been dealt 
with by the learned Assistant Judge, is 
quite clear on the point. In the case ofa 
trust the heirs of the founder or his legal 
representatives have a right to be appointed 
trustees, and where, as in the present case, 
no trustees are in existence, (nor indeed 
does the Will of Radhabai which has been 
translated by the lower Appellate Court give 
the trustees the power of appointing succes- 
sors), it is obvious that somebody must be 
in existence to administer the property, and 
represent the trust, and under the autherities 
the plaintiff is the only person who can do 
so. In this connection I may refer to 
Gossami Sri Gridariji v. Ramanlalji Gos- 
sami (1),where it is laid down that according 
to Hindu Law, when the worship ofa thakur 
has been founded, the office of & sheboit is 
held to be vested in the heir or heirs of the 
founder, in default of evidence that he has 
disposed, of it otherwise, provided that 
there has not been some usage, course of 
dealing, or circumstance showing a different 
mode of devolution. To the same effect is 
Jagadindra Nath Roy v. Hemanta Kumari 
Debi (2),were there was no reliable evidence 
as to thefoundation ofa religious endow- 
ment, or as to its terms or conditions, and 
it was held that the legal inference was that 
title to the property or to its: management 
and control followed the line of inheritance 
from the founder. The latestcase on the 
point is the one on which the learned Judge 
of the lower Appellate Osurt has relied, 
namely Ananda Chandra Chakravarti v. 
Broja Lal Singh (3) where it was laid down 
that where a ehebait appointed by the 
founder fails to nominate a successor in 
accordance with the conditions or usage of 
the endowment, the office revertsto the 
founder and his representatives even though 
the endowment has assumed a public cha- 
racter. And the same principle will apply 


(1) 17 0. 3; 16 L A. 137; 13 Ind. Jur. 211, 5 Sar. P. 


Q. J. 350 (P. O.. 
(2) 32 a 129; 31 I A. 203; 8 O. W. N. 809; 6 


Bom. L. R. 765; 14A. L. J. 585; 8 Bar. P. O. J. 698 


. QJ. 
E 3) A Ind. Oas. 793; 50 O. 292; 36 O. L. J. 356; A. 
I. R. 1923 Oal. 142. 
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to a case where no provision has been made. 
by the founder, as in this case, for the ap- 
pointment of fresh trustees after the death 
of those originally appointed. 

It was next contended that the present 
suit will not lie, and that the proper course 
wes to bring asuit with the permission of 
the Collector under s. 92 ef the Oode of 
Civil Procedure. Section 92 refers to brea- 
ches of any express or constructive trust, 
or suits where the direction of the Court is 
deemed necessary for the administration of 
any such trust, and the reliefs which are set 
out in that section are not the prime reliefs 
which the plaintiff is seeking in the present 
suit. The present suit is one brought by 
the plaintiff in her private capacity to re- 
cover possession ef the property from the 
persons who, she alleges, are trespassers. 
Bection $2 refers to & suit by some members 
of the publie, of whom there must not be 
less than two, in order to remove trustees, 
appoint trustees, have accounts and inquir- 
ies taken and getting & scheme settled or 
generally arranging for the management of 
the trust. There area very large number 
of rulings on this point as to what suits will 
fallunders. 92, and what will not. The 
learned Pleader for the respondent has 
relied on Muhammad Abdul Majid Khan 
v. Ahmad Said Khan (4), Ayatunnessa Bibi 
v. Kula Khalifper (5), Appanna Poricha v. 
Narasinga Poricha (6), Miya Vali Ullah v. 
Syed Bava Sahib Santi Miya (T), Navroji 
Manekji Wadia v. Dastur Kharshedji 
Mancherjt (8) and Nilkanath Devrao v. 
krishna Vithal (9). There are many other 
cases, and the general principle laid down 
by these oases is that a distinction is drawn 
between a suit brought by a person in his 
private capacity and as a member of the 
public. In order to make the point clear, 
however, if may be as well to refer very 
briefly to the cases in order to show what 
cases have been held not to lie within the 
four corners of s, 92. In Muhammad Abdul 
Majid Khan v. Ahmad Said Khan (4), a 
suit by & plaintiff alleging that he was the 
rightful mutawallà of a wagf and that the 
defendant had taken wrongful possession 
of the property was held not to lie within 


(9 20 Ind. Cas. 37; 35 A. 459; 11 A. D. J. 673. 
(5) 22 Ind. Oas. 677; 41 0.749: 19 O. W. N. 234. 

(6) 69 Ind. Cas. 304, 45M. 113; 41 M. L.J. 608; 
(1921) M. W. N $33; 15 L. W. 18; 30 M. D.T. 1; A. L 


R. 1922 Mad 17 (F. B.). 
(7) 22 B. 496. 
(8) 28 B. 20 at p. 54; 5 Bom. L. R. 745. 
(9) 64 Ind. Oas. 353; 23 Bom. L, R. 8706; 46 B, 101: 
A. L R. 1923 Bom. 67, 
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‘the purview of 5.92 ofthe Code of Civil 
Procedure. Similarly, in Ayatunnessa Bibi 
v. Kulper Khalifa (5) it was held that a suit 
fer the removal of a treespasser in possession 
of trust property is not a suit of the kind 
contemplated by s. 92 of the Oode of Oivil 
Procedure, and, therefore, for the institution 
of such a suit no consent of the Advocate- 
General is necessary. In Appanna Poricha 
v. Narasinga Poricha (6) it was held that 
a suit by a trustee of a charitable or 
religious trust against a  co-trustee for 
accounts does not fall within s. 92 of 
the Oode of Civil Procedure, and may be 
brought without the sanction of the 
Advocate-General. In Miya Vali Ulla 
v. Syed Bava Sahib Santi miya (7) the suit 
was by a plaintiff who claimed to be a 
co-trustee of certain dargas and entitled 
to a share in the management and in the 
profits thereof. It was held that it did 
not fall within the purview of 8. 539 (that 
is, the present s. id of the Code of Civil 
Procedure. I may also refer to Nilkanth 
Devrao v. Ramkrishna Vithal (9) which is 
a late case, where it was held that a 
suit for a declaration that defendants 
were not properly appointed trustees of 
a temple, and for an injunction appropriate 
to that declaration, did not fall within 


the purview of s. 92 of the Civil 
Procedure Oode. I think this is sufficient 
authority on the point. The learned 


Counsel for appellant has referred to one 
case of this Oourt in Narayan Bhikaji v, 
Vasudeo Vinayak (10) where s. 92 was held 
. to apply, and also to Sakharam Daji v. 
Ganu Raghu (11) In  Sakharam Daji v. 
Ganu Raghu (11) it was held that a suit by 
a hereditary pujart of a temple to recover 
his share in the offerings to the deity 
falls within the purview of s. 92, but in 
that case a scheme had been framed, and 
a dispute had arisen which invited the 
direction of the Court to the administra- 
tion of the trust property and, therefore, 
the section was held to apply. In Narayan 
Bhikajiv. Vasudeo Vinayak (10) the suit 
was held to fall within the scope ofs. 92 
of the Civil Procedure Code since the 
prayers in the plaint showed that accounts 
of the trust property were to be taken, 
inquiries made and directions given. This 
does not at all apply to the facts of the 
present case, where the plaintiff merely 
seeks to recover possession of the property 


(10) 86 Ind. Oas. 490; 26 Bom. L, R. 050; A. I. R. 1924 
Bom. 518. 
e 60 Ind, Cas. 924; 23 Bom. L, R. 125; 45 B, 
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from persons whom she alleges to be 
trespassers. I am, therefore, of opinion 
that the lower Appellate Court was correct 
in finding that the present suit was 
maintainable, and in view of the finding 
that the plaintiff, as the heir of the 
founder of the trust, is entitled to the 
trusteeship and possession of the property 
in the absence of any trustees, the find- 
ingofthelower Appellate Oourt is correct 
and must be upheld. 

Thelearned Pleader for the respond- 
ent has put in cross-objections, but as a 
matter of fact he has only supported 
the decree on some of the grounds decided 
against him.He does not want any alteration 
in the decree. He has objected to the 
finding of the lower Appellate Oourt that 
the award decree passed between the 
trustees and the present plaintiff in 1904 
was void as being passed without 
jurisdiction, The reasons are given 
on the last page of the judgment. As 
the appeal will have to be dismissed on 
the other points which have already been 
decided against the appellants, this point 
is not of great importance. The learned 
District Judge found the only objection 
to the award was that the arbitrator had 
no right to appoint the successor trustee 
after the death of the executors when 
the trusi was admittedly of a public 
character. The fraud which was argued 
had not been distinctly pleaded in the 
lower Court, and on that point the learned 
Assistant Judge has rightly found that 
the award is not void on account of 
any fraud. As a matter of fact any 
appointment made by the award of the 
plaintiff as a trustee after the death of 
the surviving trustees would be without 
authority as the arbitrators had no power 
to appoint her. On the other hand by 
operation of law, as has actually happened 
in this case, on their deaths she would 
become a trustee under the principles 
which have been already referred to, It 
is argued that the learned Assistant Judge 
was wrong in holding that an award 
filed without the intervention of the 
Oourt cannot be split, and must be filed as 
a whole, and reference is made to the cases 
in Buta v. Municipal Committee of Lahore 
(12) and Amir Begam v. Saiyad Budr-ud-din 
Husain (13). The learned Pleader for the 


wd 29 0. 854; 4 Bom. L. R. 073; 29 I. A, 168; 7 0, 


, L O. L.J. 249; 9 
(1914) M, W. N.473; 16 M, I, T 
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appellants’ has endeavoured to distinguish 
the first of these casesas not falling under 
para. 20 of Sch. II of the: Civil 
Procedure Code, but the case of Amir 
Begam v. Saiyad Badr-ud-din Husain (18) 
is under that paragraph, and that no 
such distinction as he seeks to argue 
exists is shown by the notes at page 1104 
of Mulla's Code of Civil Procedure, 8th 
Edition, where it is pointed out that 
para, 21 refers to para. 14 of the Second 
Schedule, where the principle of separation 
is recognised. However,as I have already 
said, this point is of comparatively small 
importance in view of the finding on 
the other parts of the case. The only 
comment I have to make on the decree 
of the lewer Court is that it is not very 
happily worded. It states that the 
plaintiff must make a declaration that 
she has no right over the trust property, 
namely, the house in Shukrawar Peth, and 
that she thereby makes it over to the trust, 
Butas she herself is at present the only 
trustee, there is nobody to whom she can 
make it over, and it would have been better 
perhaps to have stated in the decree of the 
lower Court thatthe plaintiff should state 
that this house in Shukrawar Peth is the 
property of thetrust and that she holds it 
only as a trustee. However, I do not think 
it is necessary to amend the deeree by in- 
serting these words, which is merely a quea- 
tion of phraseology. 

The result is that the decree of the lower 
Appellate Court will be confirmed, and the 


appeal dismissed witn costs. 
Ri Appeal dismissed. 
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application for execution ofa decree does not render 
it not in accordance with law. 

In order that an application for execution may be 
an application in accordance with law within 
Art. 182 of tho Limitation Act, itis not necessary 
that it should be signed by the decree-holder him- 
self. It may be signed by the deoree-holder's 
Pleader, or another person whois acquainted with 
the facts of the case. S 

Applieation against 
of the  Subordinate Judge, 
avar, in Darkhast No. 154 of 1926. 


Mr. S. R, Parulekar, for the Appli- 


order 
at Hon- 


an 


cant. 

JUDGMENT.—In this case the learn- 
ed Subordinate Judge has found that the 
application for execution is not in time be- 
eause the immediately preceding one on 
which it depends to come within limita- 
un was not made in accordance with 
aw. - 

The decree under execution was passed 
on January 7, 1922, and the first application. 
for execution was presented on January 7, 
1925, that is,exaetly on the last day of the 
period within which it would be within 
limitation. The present “darkhast” was 
filed on October 19,1926, and it was conten- ' 
ded thatit was in time, because it had 
been made within time of the previous 
one, 


As against this, the other side has con- 
tendedthat the previous application for 
execution had net been made in accordance 
with law, on two grounds, one being that 


.&copy of the decree and an inventory of 


the preperty had not been annexed to it, 
and the second that it had not been duly: 
signed and verified by the decree-holder 
as required by O. X XI, r. 11 (2) of the Oode. 
As to tħe first of these objections, we agree 
with the view taken by the learned Sub- 
ordinate Judge and hold that it is unten- 
able. Coming to the second, the application 
in question was actually signed and 
verified by Mr. Sawkar, who was the 
decree-holder's Pleader in the suit. The 
learned Subordinate Judge's view was 
that the darkhast proceedings being 
original proceedings the application has 
to be signed by the decree-holder, though 
it is not necessary for his Pleader to file 
a fresh vakalat when presenting it in 
Court and that as this one was not so 
signed by an authorised person, the 
ra was not in accordance with 
aw. 

We think, however, that the learned 
Subordinate Judge was in error on this 

int. The applications are made under 
O. XXI, r. 11 (2), which says:— 
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“Save as otherwise provided by sub- 
r. (1), every application for the execution 
of a decree shall be in writing, signed 
and verified by the applicant or by some 
other person proved to the satisfaction 
of the Gourt to be acquainted with the 
facts of the case, and shall contain in a 
tabular form the following particulars,” 
which followin the section. The require- 
ment, therefore, is, that the person signing 
the application must satisfy the Oourt that 
he was acquainted with the facts of the 
case, In this case, the application was made 
by the Pleader who had conducted the 
original proceedings, and who must neces- 
sarily have been acquainted with all the 
facts in connection with the'application, and 
it has not been shown that he failed to 
satisfy the Court that he was net so acquain- 
ted. The presumption is the other way. 
We think that the application was made 
in accordance with law asit was sufücient 
forit to be signed and verified by the 
decree-holder’s Pleader, and, therefore, that 
the ground on which this application has 
been dismissed, that is, that it was not 
within limitation, fails. 

Rule made absolute, order discharged. 
We direct the learned Subordinate Judge 
to hear and determine the application ac- 
cording to law. Respondent to pay the 
costs of this'Court. The costs of the origi- 
nal hearing of the darkhast to be costs 
in the proceedings. 


a. Rule made absolute, 


BOMBAY HIGH COURT. 
Orvin RavisionaL APPLICATION No, 19 
or 1828. 

December 17, 1928. 
Present:—-Sir Amberson Marten, Kr., 
Chief Justice, and Mr. Justice Murphy. 
DATTATRAYA KRISHNA 
ASHTAPUTRE--PLAINTIFF—APPLICANT 


veTS1.8 

JAGANNATH SHAMRAO DESHPANDE 
— DEFENDANT— OPPONENT. 

Civil Procedure Code (Act V of 1908), O, XXI, r, 88 
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—Hzecution sale—Deposit of part of decree amount 
— Power of Court to set aside 
holder, effect of. 

Án execution sale cannot be set aside under 
O. XXI, r. 89, Civil Procedure Oode, on deposit of 
& part of the amount specified in the proclamation 
of sale even though the decree-hol er consents 
to the sale being set aside on such part pay- 
ment. 

The sum specified in a proclamation of sale was 

. 1,334. Properties were sold for Ra. 1,076. The 
judgment-debtor depesited Ra. 1,076 with 5 per cent. 
thereon an POEM The  deeree-holder 
stated thathe did not wish to proceed any further 


with the particular darkhast to recover the 
balance: 
Held, that O. XXI, r, 89, Civil Procedure Code, 


was not sufficiently complied with and the sale could 
not be set aside. 


Manaji Kuvarji v. Aramita (1), followed, 


Application ‘against an order of the 
District Judge of Satara, in Appeal 
No. 62 of 1927, reversing that of the Sub- 
ordinate Judge at Karad, in Darkhast 
No. 263 of 19925. 


Mr. A. G. Desai, for the Applicant, 


Mr. P. B. Gajendragadkar, for the Oppo- 
nent. 


JUDGMENT.—This is a revision 
application against thejudgment of the 
learned District Judge of Satara, in the 
matter of the execution of a decree. 

The facts were, that the judgment-debtor’s 

property was put up for sale, and was sold. 
After this had been done the judgment- 
debtor made an application under O. XXI 
r. 89, of the Civil Procedure Code, and 
deposited Rs. 1,076, in Oourt; Rs, 1,005 
equalling the amount realized at the auc- 
tion sale, Rs. 55 representing the five per 
cent. of the purchase-money, required to be 
paid to the purchaser, and Rs. 16 being 
poundage. The sum specified in the pro- 
clamation of sale had been Rs. 1,334. 


The question now beforeus is, whether 
this payment by the judgment-debtor was 
sufficient tocomply with the provisions of 
r. 89 ofO. XXI. It appears that when these 
proceedings were taken in the Subordinate 
Judge's Oourt the plaintiff had made an 
application stating that:— 

"In the above mentioned matter the pro- 
perty has been sold by auction and the 
amount has come into the Court. Plaintiff 
and defendant are negotiating for a com- 
promise for the remaining sum which ig 
due. Plaintiff does not want to claim 
that sum for the present. It is prayed 
that this darkhast should be disposed of", 
The judgment-debior also made an appli» 
cation to the same purpose, stating that 
he had deposited the amount of Rs. 1,076 


sale—Consent of decree- e 
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in Oourt, that the plaintiff had applied to 
the effect that she did not wish to claim the 
sum remaining due on the darkhast and 
that the debt,so far as this darkhast went, 
had been satisfied. He, therefore, prayed 
that the sale which had taken place should 
be set aside. 

In desling with this application, the 
learned Subordinate Judge held that the 
rule had not been complied with, and Le 
‘refused to set aside the sale. But, on 
appeal to the District Oourt, the learned 
District Judge was of opinion that there 
had been a substantial compliance with 


. the rule, and he, therefore, set aside 
the lower Oourt’s order, and directed 
that:— 

"Tf the appellant pays into this Court 


within ten days the sum of Re. 1,076-8-0 
for payment tothe auction-purchaser, the 
gale shall be set aside. If the money is 
not paid within ten days, the sale shall be 
made absolute”. 


. Thisis the order with which we have to 
deal. The reasons which actuated the 
learned District Judge in coming tothe 
decision which he reached were that the 
provisions of sub-cl. (a) of the rule had 
been complied with by the payment 
of Rs. 55 being five per cent. of the highest 
bid to be paid to the purchaser, and that 
el, (b), being intended to guard the interests 
of the decree-bolder and to ensure the 
judgment-debtor a locus penitentie and 
opportunity to recover his property, had 
been virtually complied with; since what 
had happened was that the judgment- 
creditor had in effect waived the claim for 
the balance, and had received satisfaction. 
He thought that the case was not on exactly 
the same footing as that of Manaji Kuvarji 
v. Aramita (1) which he distinguished, and 
passed the order in question. 


1 think, however, that no real distinction 
can be drawn between that case and 
the present one. In the reported case 
Sir Norman Macleod, C.J. held that (page 
175*):— 

“an undertaking to pay a certain 
amount is not payment, and, as has been 
laid down in previous decisions, the pro- 
visions of r. 89 are a concession allowed 
io judgment-debtors, &nd they must be 
strictly complied with in order to en- 
able the judgment-debtor to obtain the 
advantage of the concession. If part pay- 

1) 63 Ind. Cas, 39; 46 B. 171, 23 Bom. L, R. 847; A, 
1, R. 1922 Bom. 193. 

. *Fage of 4 B.-—[A4.| 
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ment coupled with an undertaking to pay 
the balance were to be considered as pay- 
mentin full, then the provisions of the rule 
would not becomplied with. So the deci- 
sion of the trial Judge was correct and the 
appeal must be dismissed...” 

In the present case also I think that the 
provisions of the rule have not been compli- 
ed with. What is required to be desposited 
for payment to the decree-holder is “the 
amount specified in the proclamation of 
sale as that for the recovery of which the 
sale was ordered, less any amount which 
may, since the date of such proclamation 
of sale, have been received by the decree- 
holder". Admittedly, that has not been 
done in the presentcase. The amount men- 
tioned in the proclamation of sale was 
Rs. 1,334 and nothing 18 admitted to have 
been received by the decree-holder since 
the date of the proclamation, In fact, what 
we are asked to hold is that the difference 
between the two gums, that paid in and that 
mentioned in the proclamation of sale, was 
received by the deoree-holder; while all that 
she admitted was that she did not wish to 
proceed any further with this particular 
darkhast to recover it. The requirement of 
r. 89 is a statutory one, and we think 
that it cannot be satisfied in the manner in 
which it has been held to have been done 
in this case by the learned District Judge. 

We must, therefore, set aside the order of 
the District Court and restore that of the 
Subordinate Judge, and make the Rule 
absolute. Respondent to pay all the costa 
in this Court and in the District Court. 


JAGANNA?A BHAMRAO. 


A. Decree reversed, 
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CALCUTTA HIGH COURT. 
APPRAL FROM AÁPPmLLATE DmonER No. 2069 
oF 1925, 

January 19, 1928. 
Present:—Mr. Justice Page, and Mr. 
Justice Mallik. 

SITA NATH OHAKRAVARTI— 
DEFRNDANT—ÀPPBLLANT 


versus 
BEPIN BEHARI OHOWDHURY anp . 
OTBERS—— PLAINTIFFS —RESPONDENTS. 

Hindu Law—Sel acguisition—Presumptrons—Duty 
of Court to decide on evidence when evidence 18 
available, 

Where there is evidence of circumstances which 
‘point toan acquisition by one member of a joint 
Hindu family, either for himself personally or for 
the benefit of e family, the presumptions of Hindu 
Law arising from the relations of the membera are 
superseded and the Court has to come to a con- 
clusion one way or the other, considering all the 
circumstances obtaining in the particular case. [p. 


530, coL 1.] 

Appeal against a decree of the Ad- 
ditional Subordinate Judge, Ohittagong, 
dated the 22nd May, 1925, reversing that 
of tha Munsif,Fourth Court, at Patiya, dated 
the 26th March, 1924. 

Dr. Nares Chandra Sen Gupta (with him 
Babu Chandra Sekhar Sen), for the Appellant. 

Babu Narendra Kumar Das, for the 
Respondents, 


JUDGMENT.—This case has been 
well-argued, and we are much obliged to 
the learned Vakils for the trouble which 
they have taken. The dispute arises over 
a tank and it appears that eight annas of 
this tank was acquired in the name of one 
of three Hindu brothers who together form 
a joint Hindu family. The brother in 
whose name the property was acquired was 
Sitanath, the eldest of the three brothers, 
the names of the others being Dinonath 
and OChandranath. It appears that this 
tank was not being assessed to public re- 
venue, and the Government treated it as 
khas mehal, and the finding was that Sita- 
nath and three other persons, stranger to 
the family, were in possession, and the 
Government re-settled the tank upon Sita- 
nath and the three strangers, and thereafter 
that Sitanath has been paying the jama 
which was settled to the Government. This 
took place in 1696. The shareof Sitanath 
in this tank was four annas. In 1915 there 
was also acquired in the name of Sitanath 
a further four annas share of this tank. 
Dinonath died in 1919 and after his death 
the plaintiff purchased from his widow her 
interest in the tank which, she asserted, 
was one-third of eight annas, The plain- 
tifs claim depends upon this: was the 
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eight annes share in the tank which w 
acquired in the name of Sitanath acquir 
for Sitanath in his personal capacity or ag 
one of the members and on behalf and for 
the benefit of the joint Hindu family co- 
whom the three brothers were the joint of 
parceners? The trial Oourt found in 
favour of the defendants. The plaintiff 
appealed and the suit was decreed inj hi& 
favour and he was declared entitled to ointa 
possession with the defendants, The de- 
a Bue have preferred this second ap- 
peal. 

The learned Subordinate Judge in tha 
lower Appellate Court has held that “én 
the evidence the three brothers were joint. 
in mese, food and Property all along, and 
that the property in suit was acquired on 
behalf of the joint Hindu family and that 
the plaintiff's vendor was in joint posses- 
sion all along with her brother-in-law." 
Now, was there evidence to support that 
finding? There was abundant evidence 
that the three brothers were joint in megs, 
food and property at least up to the year 
1916. Was there evidence that the property 
in suit was acquired on behalf of the joint 
Hindu family and that the plaintiff's ven- 
dor wasin joint possession all along witk 
Sitanath, The finding of the lower Appel- 
late Oourt was to this effect—that these 
three brothers were on the best of terms 
until shortly before Dinonath’s death in 1919. 
It appears that Dinonath was a pujari and. 
carried on his avocation in Dacca; while 
Sitanath, the eldest brother, remained at 
home, It does not appear that the joint 
family possessed any joint ancestral proper- 

But there was evidence in Bup- 
port of the finding that the brothers from, 
timetotime remitted small sumsof money for 
family purposes and that Dinonath, when 
in Dacca, sent sums of money from time 
to time to his eldest brother at home. It 
further appears that at sometime or tha 
other, money lending transactions wera 
carried on by the brothers and there ig 
evidence that the brother who happened ta 
be at home carried on these transactions, 
More than that, it appears that about 1917 
Dinonath became ill and came back home, 
and Sitanath went to Dacca to take hig 
place there. There is evidence that some- 
time or other Dinonath's wife cut timber 
and took bamboos from the bank of this 
tank. On the other hand, there is the fact 
that the Record-of-Rights stands in the name 
of Sitanath, that the property was acquired 
in the name of Sitanath and that, in fact, h 


paid the jama in respect of it, Unde 
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“those circumstances, was there evidence 
*upon which the learned Subordinate Judge 
could have found that the brothers were 
joint in mess, food and property all along, 
that the property in suit was acquired on 
behalf of the joint Hindu family and that 
the plaintifis’ vender was in joint posses- 
sien with Sitanath? We have had an in- 
teresting discussion as to various presump- 
tions which arise from the relations inter se 
.of the members of a joint Hindu family. 
But as appears from the authorities, where 
there is evidence of circumstances which 
point to an acquisition by one member ei- 
ther for himself personally or for the bene- 
fit of the family, the presumptions are 
superseded by the circumstances which 
have been found obtaining in the particular 
case, and the Oourt considering all the 
circumstances draws an inference there- 
from one way or another. We have care- 
fully considered the arguments which have 
been presented to us and we have consider- 
ed the rulings to which our attention has 
‘been called and without entering into the 
question as to what were the relevant pre- 
sumptions in law which arise, we are of 
opinion that there was evidence, both oral 
and documentary, one way and the other 
"upon the vital issues in this case and al- 
theugh there is much force in the argu- 
ments which were urged in support of the 
plaintiffs’ claim, we are not satisfied that 
the decision of the lower Appellate Oourt 
‘was wrong, or that there was no evidence 
upon the record by which it could reason- 
ably be maintained. For these reasons, we 
are of opinion that we ought not to disturb 
the desree under appeal and in our opinion, 
the appeal fails and must be dismissea 
with costs. 
A. Appeal dismissed. 


CALCUTTA HIGH COURT. 
APPBAL FROM APPRLLATE DROREE No. 1751 
oF 1925. 

May 3, 1928. 

Present:—J ustice Bir Zahhadur Rahim 
Zahid Suhrawardy, KT., and Mr. Justice 

Oammiade. 
ADHAR OHANDRA NASKAR— 
J UDGMENT-DEBTOR—APPRLLANT 


versus 
SWARNAMOYI DASI—Dsozza2-HorpnR 
— RESPONDENT, 
Civil Procedure Oode (Act V of 1908), O. XXXIV 
g. 6—T'rans is LIRE of Property Act (IV of 1882), s. 68— 
Mortgage—Property. ceasing to exwt—Mertgagee, whe- 
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ther bound to apply for sale before claiming per- 
sonal decree—Frutiless procedure, duty of Court to 
avoid, 

A mortgages who has obtained a decree on his 
mortgage can claim a personal decree under 
O, XXXIV, r. 6, Civil Procedure Oode, before selling 
or attempting to sell the mortgaged property, where 
the said property has ceased to exist or has become 
unavailable to the mortgagee for the purpose of 
realisation of his dues. [p. 531, col. 2.] 

Jeuna Babu v. Parmeshwar Narayan Mahtha (1), 
relied on. 

Shanmuga Pillai v. Ramanathan Chetti (T) and 
Periasamy Kone v. Muthia Chettiar (8), followed. 

Ram Ranjan Chakravarti v. Indra Naram Dass 
e, Chand Mall Babu v. Ban Behari Bose (3), Lakhi 

aran Jagdeo v. Krittibas Das (4), Badr Das v. 
Inayat Khan (5) and Kamta Prasad v. Syed Ahmad 
(6), dissented from. 

Where a second mortgagee obtained adecree on 
his mortgage but before he could execute his 
decree, the first mortgagee obtained a decree against 
him andthe mortgagor, and sold the property in 
execution and the proceeds were only sufficient to 
pay the first mortgages : 

Held, that the second mortgagee was entitled to 
make an application under O. XXXIV, r. 6, Oivil 
Procedure Oode, without going through the empty 
formality of applying for the sale of the property 
again. |p. 532, col. 2.] 

Appeal from appellate decree of Second 
Sub-Judge, Hooghly, dated the 29th May, 
1925. 

Messrs. Sitaram Banerji and Bejoy Prosad 
Singha Roy, for the Appellant. 

Re- 


Mr. Asita Ranjan Ghose, for the 


spondent. 
JUDGMENT. - 

Suhrawardy, Je—The appellant in 
this case has been described as the judg- 
ment-debtor but he is in reality the defend- 
ant in the suit out of which the present 
appeal arises. The facts are that the 
plaintiff as second mortgagee in respect of 
certain properties brought a suit on his 
mortgage and obtained a final decree. 
But before he could execute the decree, a 
suit was brought by a prior mortgagee 
on his mortgage to which the mortgagor 
and the plaintiff in the present suit as 
puisne mortgagee were parties. A decree 
was obtained in execution of which the 
property mortgaged with the plaintif was 
sold in satisfaction of the debt due to the 
prior mortgagee. Thereafter the plaintiff 
made an application to the Oourt for a 
decree under O. XXXIV, r. 6, Civil Proce- 
dure Code. That application was granted 
and a decree has been passed under that 
rule in favour of the plaintiff. 

The defendant appeals and it is contended - 
on his behalf that the trial (Jourt had no 
jurisdiction to pass a decree under O, 
XXXIV, r. 6, before the plaintiff had ex- 
hausted all his remedies under the decree 
obtained by him,in other words, before 
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he had sold the mortgaged property or 
attempted to sell it, and that only in the 
event ofa balance of the debt remaining 
unpaid that he had the right toapply fora 
decree under that rule. On the wording 
of the-rule it would seem that the conten- 
tion of the appellant has some substance. 
But a recent decision of their Lordships of 
the Judicial Oommittee has to my mind 
settled the point in controversy. In Jeuna 
Babu v. Permeshwar Narayan Mahtha (1), 
8 decree was passed in favour of the mort- 
gagee which was a combined decree ander 
83, 89 and 90 Transfer of Property Act cor- 
responding to rr. 5 and 6, O, XXXIV, Civil 
Procedure Code. Thesame objection as is 
now urged before us was pressed at their 
Lordships' Bar but it was overruled. On 
the point with which we are now concerned 
the following observation was made : 

“The appellants contend that the opening 
words establish as a condition precedent to 
the power of decreeing payment of the 
balance that the mortgaged property must 
first be sold and found insufficient to satisfy 
the debt. It is admittedly a strict and 
technical construction of the Statute and 
one for which no reason can be assigned 
and from which no advantage can possib- 
ly be derived by any mortgagor. It would 
be unfortunate if the Statute by its terms 
rendered necessary the adoption of this 
contention but in their Lordships’ opinion 
it is not necessary so to construe the 
Act”. 

The principle on which the decision of 
their Lordships is based is that on a res- 
sonable construction of the Statutea decres 
may be passed under s. 90 even before the 
condition contemplated by the section has 
been followed;thatis, before it has been 
ascertained that the proceeds of the sale 
of the mortgaged properties are insufficient 
to pay the mortgage-debt. And it is in 
accord with Eaglish Law. Fisher on Mort- 
gage as. 806, 920. In this view of the decision 
of the Judicial Committee the rulings of this 
Oourt andof the Allahabad High Oourt 
which held acontrary view must be deemed 
to have been overruled such as Ram Ran- 
jan Chakravarti v. Indra Narain Dass (2), 
Chand Mall Babu v. Ban Behari Bos: (3), 
Lakhi Narain Jagdeo v. Krittibas Das (4), 

(1) 49 Ind. Oas. 620; 47 O. 370; 46 I. A. 294; 36 M, 
L. J. 215; 17 A. L, J.207; 23 O. W. N, 490; 25 M. L. 
T. 278; 29 O L. J. 413; 21 Bom. L. R. 589; 10 L, 
W. 26, (1919) M. W. N. 317; 12 Bur. L. T. 80 (P, OJ. 

2) 33 O. 880; 10 O, W. N. 862, 

3) 74 Ind. Oas, 1021; 50 O. 718; A. I, R, 1924 Cal, 


(4) 19 Ind, Oas, 971; 18 O, L, J. 133, 
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Badri Das v. Inayat Khan (5), and Kamie 
Prasad v. Syed Ahmad (6). Now, ifa com- 
bined decree under rr. 5 and 6, O. XXXIV, 
can be passed before the mortgaged pro- 
perty has been sold and the sale pro- 
ceeds found insufficient there seems no 
reason why a decree cannot be passed 
under r. 6, before that under r. & 
has been executed. In other words, the 
difference between the decree before the 
Judicial Committee and the present decrea 
is that in that case there was a combined 
decree under rr.5 and 6 of O. XXXIV; 
Oivil Procedure Code and in the present 
case there are two decrees one under r. 5 
and another under r.6. The only difference 
is that in one case there was a combined 
decree and in the other case there are 
two decrees which taken together would . 
have the effect of combined decree. There 
is difference in form but not in principle. 


Then again under s. 68 Transfer of Pro- 
perty Act the mortgagee has the right to 
bring a suit for the mortgage-money when 
the mortgaged property has been wholly 
or partially destroyed or the security ren- 
dered insufficient. The plaintiffs case is 
that the mortgaged property was lost to 
his mortgage and it is not now available ag 
security for his debt. He has accordingly 
asked for a personal decree under r. 6; 
Had he not brought a suit upon his mort- 
gage he would certainly have been entitled. 
under s. 68 Transfer of Property Act, to sue 
the mortgagor for the mortgage money or 
tosue on the original consideration for 
the money lent. I do not think that for 
simply bringing a fruitless suit on hia 
mortgage heshould be held to be without 
any remedy. To give full effect to the 
contention of the appellantisto hold that 
even though the mortgaged property 
ceased to exist or become available to the 
mortgagee for the purpose of realization of 
his dues the mortgagee cannot claim & 
decree underr. 6 or any decree for that 
matter and must lose his money, or he 
must go through the farce of attempting 
to sell the mortgaged property which at tha 
time may not beexisting or may not be 
available, This isthe view taken by tha 
Madras High Oourt on this point before the 
pronouncement of the Judicial Committea 
inthe case of Jeuna Babu v. Permeshwar 
Narayan Mahtha (1). In Shanmuga Pillai v. 
Ramanathan Chetti (7) the property mort« 


5) 22 A. 404; A. W. N. (1900) 132. 
fe} 1 Ind. Cas. 799; 31 A. 373; 6 A, Li J, 451, 
(7) 17M. 209; 4 M. L. d, 91, 
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gaged was found not to beleng to the 
mortgagor but to & third party. It has 
been held that in the circumstances the 
mortgagee was entitled to claim a money 
decree against the mortgagor. In Peria- 
sami Kone v. Muthia Chettiar (8) it was 
held that when the judgment-debtor has 
no saleable interest in the properties 
directed to be sold the decree-holder need 
not go through the farce of putting them 
up to sale, The remark of the learned 
Judge is happily worded and may be 
quoted here: 

“If, of course, the mortgaged properties 
directed to be sold under the mortgage 
decree donot belong to the mortgagor, 
the mortgagee need not be compelled to 
resort to the farce of bringing them to sale 
and to undergo the useless delay involved 
in bringing them to sale, because it is an 
elementary principle of law that the Court 
will not do a vain thing, nor will it compel 
à man to do a fruitless thing." 

It is not the appellants’ case that there is 
any other remedy open to the plaintiff to 
satisfy his decree under the mortgage. It 
would seem absurd that the plaintiff 
should be compelled in order to entitle him 
to get adecree under r. 6 to attempt to 
sella property which belongs to a third 
person. In this view the objection on the 
ground that the decree passed by the 
Qourt below is ultra vires must be over- 
ruled. This appeal accordingly fails and 
is dismissed with costs. 


Cammiade, J.—I agree. As my 
learned brother has said, the proposition 
that it is necessary for the mortgagee to put 
to sale the mortgaged property before a 
personal deoree can be obtained against 
the mortgagor cannot te maintained. 
What the mortgagor should prove in order 
to be able to set up a contention of this 
gort is that there was something which the 
mortgagee could recover by such sale, 
Such acontention was never made, The 
mortgagor appellant filed a written objec- 
tion to the application made by the mort- 
gagee respondent for a final decree; but he 
did not think it worth his while to come 
forward and support the objection filed 
by him. It is not even suggested that 
the property which was the subject of the 
two mortgages was worth anything more 
than what it fetched at the sale held in 
execution of the decreeon the first mort- 
gage. In these circumstances it would be 
grossly unjustte require the respondent 


(8) 24 Ind. Cas, 515; 38 M. 677; 15 M. L. T, 232, 
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to go through the empty formality of a 
second sale which would have been pro- 
ductive of no result, It would also have 
been foolish to require him to redeem 
the first mortgage, as he could recover 
nothing. In all these circumstances the 
only possible course which the Court be- 
low could follow was to give a personal 
decree against the mortgagor. 
A, Appeal dismissed, 


CALCUTTA HIGH COURT. 
APPEAL FROM AÁPPBLLATE DzoRER No, 1431 or 
1925. 

May 22, 1928. 

Present :—Mr. Justice Mallik and 
Mr. Justice Garlick. 
MONMOTHO NATH alias MONI MOHAN 
LAHIRI AND OTHERS— DEFENDANTS 

— APPELLANTS 
VETSUS 

, BEPIN BEHARY MUNSHI AND OTHERS 

œ Pro forma DEEBNDANTS— RESPONDENTS. 

E Limitation Act (IX of 1908), Sch. 1, Arts. 142, 144 
- -Sut for recovery of possession of property entrusted 
to defendants for management—Assertion of adverse 
title by defendants—Limitation of suit—Cause of action 
—Onus of proof. 

A suit for recovery of immovenble property on 
the allegation that the plaintiff had entrusted the 
management of the property to the defendants but 
the latter had subsequently asserted a hostile title, 
is governed by Art. 144 and not by Art. 142 of Sch. 1 
of the Limitation Act, and if the title of the plaintzif 
and the permissive origin of the defendant's posses- 
sion are proved, limitation will begin to run only 
from the date when the defendants began to assert a 
hostile title. [p. 534, col. 1.] 

Appeal against a decree of the Addition- 
al District Judge, Howrah Hooghly, dated 
the 12th May, 1925, reversing the decree of 
the Sabordinate Judge, First Oourt, How- 
rah, dated the 5th May, 1924. 

Dr. Naresh Chandra Gupta and Babu 
oe Chakravarti, for the Appel- 
ants, 

Dr. S. C. Basak, Mr. Kshitish Chandra 
Chakravartiand Babu Panchanon Ghosal, 
for the Respondents. 

JUDGMENT.—This appeal arises out 
of asuit for recovery of possession of some 
land on a declaration of the plaintiff's title 
thereto, The allegations on which the 
plaintiff brought the suit were briefly these. 
The land belongs to one Preonath Lahiri 
the father of defendants Nos.l to 3 and 
defendants Nos. 17 and 18, In the year 
1300 B. S. Preonath sold the land to one 
Promotho Nath Ghose., Promotho posses- 
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sed the land fora short period after which 
he sold thesame to the plaintiff in the 
year 1302 B. 8. After the purchase the 
land was for sometime under the direct 
management ofthe plaintiff but as the 
plaintiff was an inhabitantof Calcutta it 
was, not very convenient for him to look 
after the property and so he entrusted the 
management of the property to Preonath 
who was no other than his sister's husband, 
After Preonath's death his sons wereplaced 
in charge of the property and they con- 
tinued managing the property for a pretty 
long term of years. Preonath’s sons sub- 
sequently colluded with the landlord’s 
gomasta and caused the rent of the holding 
to fall into arrears. The holding was sold 
in execution of a rent decree and purchas- 
ed by Preonath’s sons in the name of their 
servant Sibu Santra. The plaintiff, when 
he came to hear of the sale, applied for 
setting itaside and succeeded in doing so. 
Thereafter, he brought a suit for rent 
against defendants Nos. 4 to 16 who were 
the tenants on the land in suit and in this 
suit the tenant-defendants denied the 
plaintiff's right, with the result that the 
plaintiff had to withdraw the suit. On 
these allegations, the plaintiff brought a 
suit fora declaration of his right to the 
disputed land and for recovery of posses- 
sion against the sons of Preonath and for 
khas possesssion as against the tenant-de- 
fendants on the ground that they had for- 
feited their rights as tenants by their 
denial of the plaintiff's title. The sub- 
stantial defence that was set up in the 
case was that the plaintiff was nothing but 
benamdar of Preonath and that it was Preo- 
nath, and not the plaintiff who was the 
real owner of the property in dispute, the 
Gourt of first instance dismissed the plaint- 
iffs suit. On appeal the lower Appellate 
Oourt held that the plaintiff was not the 
benamdar of Preonath but was the real 
purchaser and owner of the property in dis- 
pute ; and on that finding the learned Ad- 
ditional District Judge gave a decree to, 
the plaintiff as against the sons of Preonath 
but refused the plaintiff's prayer for khas 
possession as against the tenant-defendants 
on the ground that nothing had been 
shown to substantiate the allegation that 
the ‘tenant-defendants had forfeited their 
tenancy in any way. Defendants Nos.l to 
3 have appealed to this Court. 

The learned Advocate for the appellants 
firat of all contended that the lower Appel- 
late Court was wrong in law when it came 
to the finding that the plaintiff was the 
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real owner and not the benamdar of Preo-~ 
nath. We do mot think there is much sub- 
stance in this contention. The plaintiff* 
was the person in whose name the proper- 
ty was purchased and if the defendants 
wanted to establish that plaintiff was noth- 
ing but abenamdar the onus to substan- 
tiate that point wason them. The learn- 
ed Additional District Judge has fully dis- 
cussed all the circumstances that were 
present in the case apparently in support 
of the defence case on the point that after 
a full discussion of those circumstances he 
came tothe conclusion that those circum- 
stances were of no availto the defendants. 
Over and above that, the learned Addition- 
al? District Judge has found as a fact that 
it wasfrom the plaintiff and not from 
Preonath that the purchase-money came. In 
these circumstances, wedo not think it 
can reasonably be contended for a moment 
that there is anyerror of law when the 
learned Additional District Judge came 
to the finding that the plaintiff was the 
real purchaser and the real owner of the 
property and notthe benamdar of Preonath 
as the defence wanted to establish. 

The learned Advocate next contended 
that even if it be accepted asa fact that 
the plaintiff isthereal ewner of the pro- - 
perty, the plaintiff, before he could succeed, 
was bound to show that he was in posses- 
eion of the property within twelve years 
before the institution of the suit. But the 
finding of the lower Appellate Court is that 
if the defendants were in possession of the - 
property, it was nothing buta permissive 
possession. The learned Advocate took the 
exception to the finding of the lower Ap- 
pellate Court as regards permissive posses- 
sion and he contended that the finding of 
fact arrived at by the lower Appellate Court 
was not sufficient to make out a case of 
permissive possession. In this connection 
the learned Advocate drew our attention to 
the observation of the learned Additional 
District Judge which runs as follows: “ It 
is clear from the factsand circumstances 
of the case that the plaintiff, when he left 
his direct connection with the property 
iu the year 1303, had no idea to possess 
it or even to claim it and that, therefore, 
he allowed the defendants and their father 
to possess the same as he expected that he 
would get back his money or would be 
given some profitat least.” But towards 
the concluding portion of the judgment 
the learned Additional District Judge hag 
clearly found also that the plaintiff never 
intended to abandon his right or to create 
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bny' absolute right inthe defendants. In 
these circumstances we are unable to agree 
ewith the learned Advocate in the view that 
the finding of the fact arrived at by the 
learned Additional District Judge was not 
sufficient to make out a case of permissive 
possession. 

The third point that was argued before 
us was in connection with the question of 
limitation. It was said on behalf of the 
appellants that Art. 142 or 143 Sch. I 
of the Limitation Act isthe Article that 
would be applicable to the present case. 
Article 142 cannot, in our opinion, apply to 
the present case, because the present case 
is not of dispossession or discontinuance of 
possession. The defendants no doubt were 
in possession of the property from about 
1303 B. S. but that possession was, as found 
by the lower Appellate Oourt, a permissive 
possession. Article 143 either, cannotapply 
‘to the present case. The plaintiff brought 
the suit not on the allegation of any for- 
feiture or breach of condition but on the 
allegation that he had entrusted the mana- 
gement of the property to the defendants 
and that from about 1915, the defendants 
began doing acts whereby ina way they 
asserted ahostile title tothe plaintiff, These 
being the circumstances of the case, the 
case, in our opinion, would be governed 
not by Art. 142 or 143 butby Art, 144 of 
the Limitation Act. The plaintiff,as the 
lower Appellate Court has found, is the real 
owner of the property and if the defendants 
wanted to defeat his title they could suc- 
cessfully do s9 only by establishing that the 
title of the plaintiff had been extinguished 
by the defendants’ adverse possession, It 
is true that the defendants had been in pos- 
session of the property from 1597, and the 
suit was instituted in the year 1992. But 
the learned Additional District J udge hag 
found that it was only in the year 1915, that 
there was something like an assertion by 
the defendants of a hostile title. If any 
hostile title was asserted only in the year 
1915, the title of the plaintiff could not 
possibly be extinguished by adverse pos- 
session of the defendants, inasmuch as the 
suit, as observed before, was instituted in 
the year 1922. 

All the points that were taken before us, 
therefore, fail. The appeal is accordin gly dis- 
missed with costs, 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DEO&RBS Nos. 
1516 AND 1517 oF 1926, 

March 19, 1928. 

Present: —Mr. Justice Mitter. 
GIRIBALA DASI- PráINTIFF— 
APPRLLANT 
versus 
KEDAR NATH NASKARC-DZFBNDANT — 
RBS8PONDRNT. 

Bengal Tenancy Act (VIII of 1885), 83. 8, cl. (8), 18— 
Mourasi tenure, nature and transferability of—Trans- 
fer by registered instrument—Sale without impleading 
transferee—Validity of sale—Public Demands Re- 
covery Act (III of 1918), sale under, effect of. 

The word 'mourasv', which implies, according to 
its literal meaning, “a succession from generation to 
generation” inthe interest held by the. mourast- 
dar, conveys the idea of permanency. [p. 535, col. 
2 


A mourasi tenure, therefore, comes within the 
definition of ‘permanent tenure’ as stated in s. 3 
cl. (8) of the Bengal Tenancy Act. (p, 536, col. 1] 

Katyayani Debi v. Udoy Kumar Das (1), ex- 
plained. 

A transfer of a permanent tenure by a registered 
instrument is complete under s. 12 of the Bengal 
Tenancy Act as soon as the document of transfer is 
registered. [ibid ] 

Surapati Roy v. Ram Narayan Mukerji (2) and 
Hamendra Nath Mukerji v. Kumar Nath Roy (3), 
followed. 


Where a mourasi tenure was transferred by a 
registered instrument but the tenure was sub- 
sequently sold under the Public Demands Recovery 
Act in proceedings to which the transferee was not 
impleaded as a party : 

Held, that the sale was void and did not affect 
the transferee's rights in any way. [p. 536, col. 2l 

Lalit Mohan Sen v. Manoranjan Ghosh Chaudhuri 
(4) and Khiaraymal v. Daim (5), relied on. 

Appeal against ‘a decree of the Sub- 
ordinate Judge, 24-Parganas, dated the 13th 
February, 1926, reversing that of the 
Munsif, 24-Parganas, dated the 28th Febru- 
ary, 1928. , 


Messrs. Pyari Mohan Chatterjee (with him 
Babu Bankim Chandra Roy, for Babu Guru- 
das Mukherjee, for the Appellant. 

Babu Hiralal Chakravarty (with him 
Babu Anil Chandra Roy Chaudhury for 
Mas Syed Nasim Ali, for the Respon- 

ent. 


JUDGMENT.—These two appeals arise 
out of two suits brought by the plaintiff, 
now appellant, under s. 149 cl. (3) of the 
Bengal Tenancy Act in which she wanted 
a declaration that she was entitled to rent 
deposited by the tenant-defendants in each 
of the two cases and she claimed that she 
purchased the tenure which originally be- 
longed to Ishan Ohandra Maity in 1910 and 
that she has been in possession thereof 
since then. The suit was resisted by defend- 
ant No. 1 who claimed to have purchased 
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the property at a sale under the Public 
Demands Kecovery Aet in the year 1814. 
It is admitted that the plaint lands ap- 
pertained to khas mehal Wstate No. 2835 
and were comprised in a chak of 172 bighas. 
The original owner of this tenure was one 
Gopal Chandra Chatterjee, whose interest 
was sold in execution of'& mortgage-deoree 
against him and purchased by one Tapas- 
Wiram. Ishan and defendant No. 1 pur- 
chased this interestin the tenure from 
Tapaswiram. Ishan’s interest was one-third 
and that of defendant No, 1 was two- 
thirds in this chak. In execution of a 
money deeree, Ishan’s interest was sold 
and purchased by one Rakhal Bhandari 
in 1907 and in the year 1910 Rakhal sold 
whatever he purchased from Ishan to the 
present plaintiff. The present plaintiff 
after his purchase deposited the landlord's 
fee as required by s. 12 of the Bengal 
Tenancy Act.The defence of defendant 
No. 1 is that the interest of Ishan was 
extinguished by the sale under the 
Public Demands Recovery Act and that 
it was not a transferable interest and 
passed no title in favour of the present 
plaintiff. The Oourt of first instance over- 
ruled the defence and gave the plaintiff 
decrees in the two suits. Against these 
decrees two appeals were carried to the 
Subordinate Judge by the defendant and 
there was afurther second appeal to this 
Court in which, by consent of parties, it 
was agreed that this suit under s. 149 cl. 
(3) should be tried asa Title Suit and 
the question of title shall be determined 


finally by the Subordinate Judge on remand. 


The Sabordinate Judge has reversed the 
decision and decrees of the Munsif in the 
two suits. He finds, in the first place, 
that the interest of Ishan was not a 
transferable : interest and that, therefore, 
the plaintiff acquired no title to the pro- 
perty, as his interest was not recognised 
by the Gevernment, who was the pro- 
prietor of this tenure. He further finds 
that, even if the interest of Ishan was 
transferable, it was extinguished by the 
sale in favour of defendant No.1! under 
the Public Demands Recovery Act and, 
as thatsale still stands, the plaintiff has 
got no title to the plaint lands. He, accord- 
ingly, allowed the appeals and dismissed 
the plaintiffs suits Against these two 
decrees of the Subordinate Judge of 24- 
Parganas, two Second Appeals have been 
taken to this Court and two points have 
been taken by Mr. Chatterjee who has ap- 
peared for the plaintifi-appellant in both 
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these appeals. It is argued, in the first 
place, that the Subordinate Judge is clearly 
in error in holding thatsthe inferést o 

Ishan was nota transferable interest, It 
is admitted that the interest of Ishan ig 
heritable. It is further found from the 
khas mehal jamabandi register, which was 
produced by the defendants-respondents 
as their own document in the Court of 
first instance, that the interest of Ishan 
wasa mourast interest and the lower Ap- 
pellate Court was clearly in error in held- 
ing that the interest was not a permanent 
interest on an erroneous view of the mean- 
ing of the word ‘‘mourast”, It is argued, 
in the second place, that as the tenure 
was a permanent tenure, the moment if 
is shown that the landlord's fee has been 
paid under s. 120f the Bengal Tenancy 
Act and the deed registered by the Register- 
ing Officer in favour ofthe plaintiff, the 
landlord-Government was bound to recog- 
nise the transfer and was bound to issue 
the certificate under the Public Demands 
Recovery Act in the plaintiffs name. The 
certificate not having been admitted in 
his name, his interest could not have 
passed at the sale in execution of the 
certificate which was held under the Public 
Demands Recovery Act in 1914.I think 
both these contentions of the learned 
Advocate are sound and must prevail. The 
learned Subordinate Judge is clearly in 
error in holding that the word “‘mourasi” 
does not convey a permanent interest. As 
has been pointed out in the Tagore 
Lectures for the year 1895 by Mr. Sarada 
Oharan Mitra, who was one of the Judges 
of this Court and who is regarded as an 
authority on the land laws of Bengal, that 
mourast tenures are, by the definition 
itself, “heritable” and which are “not held 
forany limited time", The learned author 
at page 203 further points out that it has 
now been settled that the words “witb 
your sons and grandsons in succession,” 
ie, “from generation to generation or 
generations born of your womb sueces- 
sively enjoy the same” and words of 
similar import convey & permanent and 
transferable right. They convey an abso- 
lute right subject to payment of rent. If 
there are no words fixing the rent in 
perpetuity, the tenure becomes mourasi 
but not mokarrari. There can be no doubt 
that the word "mourasi", which implies, 
according to its literal meaning, "a succes- 
sion from generation to generation" in 
the interest held by the mourasidar, conveys 
the idea of permanency, as it can be . 


536 


predicated of such a tenure that it is held 
for an indefinite time. This tenure, there- 
efore, comes clearly within the definition 
Of "permanent tenure" as stated in s. 3, 
cl. (8) of the Bengal Tenancy Act. The 
Subordinate Judge was evidently misled 
by the decision in the case of Katyani Debi 
v. Udoy Kumar Das (1) in which their 
Lordships of the Judicial Committee said 
that a mourast and mokarrari interest 
implies "permanent and transferable and 
. at a fixed rent". From thatit does not 
follow that mourasi interest is not a per- 
manent interest without fixity of rental. 
It appears also in this case that there have 
een at least seven transactions of the 
property by way of sale and mortgage, 
etc. It appears also from the landlord's 
books, the jamabandi registers, that the 
name of the transferee is mentioned and 
that the transferee has been recognised by 
the Government. Itis also said that there 
has been no alteration of rent, In my 
opinion, the use of the expression **mourasi" 
iS sufficient to constitute the tenure a 
permanent tenure. In addition to that, 
there are other circumstances, to which I 
have just referred, which place it beyond 
doubt that the tenure was one which was 
of & permanent character. The firgt ground 
taken appears to be well-founded and 
must be given effect to. 


_ With regard to the second ground taken, 
it appears to me that the sale under the 
Public Demands Recovery Act in favour 
of defendant No. 1 was a nullity, for it 
was a sale in pursuance of a certificate 
in which the plaintiff was not named, 
although the plaintiff had given the neces- 
sary notice of the transfer in his favour 
under s. 12 of the Bengal Tenancy Act 
and his transfer was complete as soon ag 
the document was registered. Ag has been 
pointed out by the Judicial Committee of 
the Privy Council in the caseof Surapati 
Roy v. Ram Narayan Mukergi (2), “a 
transfer of a permanent tenure by a register- 
ed document was held to be complete 
under s.12 of the Bengal Tenancy Act, 
as soon as the document was registered, and 
the same view was expressed in the case of 
Hamendra Nath Mukerji v. Kumar Nath 


q 88 Ind. Cas, 110; 52 O, 417; 52 T. A. 160; A. L R. 
1085 P. O. 97; 23 A. L. J. 751; L. R. 6 A. (P. O) 140: 
30 0. W. N. 1 (P. O.). , 

2) 73 Ind. Cas. 198; 50 O, 680; 501 A, 155; ALT. 
R. 1923 P.O. 88; 45 M. L. J. 219; 18 L. W. 681: 33 
M UN J. 314; 39 O. L. J. 26; 28 O. WIN. 517 
(P. 0). 
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Roy (3) already referred to. Their Lord- 
ships consider that the present controversy 
is covered by the latter decision”. It was 
incumbent onthe Government to have 
issued the certificate in the name of the 
present plaintiff, if they wanted to make 
the sale eifective as against her or‘as against 
the tenure. The decree could not be re- 
garded as a decree for arrears of rent with- 
in the meaning of s. 20 cl. (3) of the 
Public Demands Recovery Act for the real 
tenant was not made aparty to the certifi- 
cate. Oonsequently, what passed by the 
sale was only the right, title and interest 
ofthe judgment-debtorif anything passed 
at all. There is good authority for say- 
ing that ifthe real person liable under 
the certificate is not made a party, the sale 
is ap absolute nullity. Reference may be 
made inthis connection to the case of 
Lalit Mohan Sen v. Manoranjan Ghose Chau- 
dhuri (4). As was pointed out by their 
Lordships of the Judicial Committee in the 
case of Khiarajmal v. Daim (5) the Court 
had no jurisdiction to sellthe property of 
persons who were not partiesto the pro- 
ceedings pursuant to which the sale appears 
to have taken place. The sale, therefore, did 
not affect the interest of the plaintiff in 
any way. 

The repult is that these appeals are 
allowed, the decrees of the Subordinate 
Judge in both the cases set aside and 
those of the Munsif restored with costs 
throughout. 

A Appeal allowed, 

(3) 12 O. W. N. 478, 
coU) TP'Ind. Cas, 698; 36 C. L. J. 208; A. T, R. 1923 
al. P 

(5) 32 O. 296; 32 L A. 23; 9 O, W. N. 201; 2 A. L. J. 
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CALCUTTA HIGH COURT. 
CiviL Appaats Nos. 1757 anp 1788 or 1926, 
August 9, 1928. 
Present:—Justice Sir Zahhadur Rahim 
Zahid Suhrawardy Kr., and Mr. 

Justice Garlick. 
GOLBAR BIBI anp OTHERB—DRFBNbANTS 
—ÁPPHLLANTS 


versus 
ASWINI KUMAR SINHA ROY AND 
OTHR£8— PLAINTIFPS— 
M 2s Taspowpaurs. 
engal Tenancy Act IT I 
Act (Lof 1008), s. 28~Cosharer landlord neu 
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of holding-—Hight to possession—Transferable and 
non-transferable holdings. 

If a oo-sharer landlord purchases an occupancy 
holding which should be a transferable occupancy 
holding, he is entitled to hold it not as a raiyat, but 
as atenure-holderin the right which he has in the 
tenure subject to payment ofa fair and equitable 
rent to the other co-sharers [p. 537, col 2.] 

Purna Chandra Roy v. Mathura Mohan Saha (3), 
referred to. 

Where a co-sharer landlord purchases a non- 
transferable holding and another ce-sharer sub- 
sequently purchases the same holding and obtains 
possession of the same, the former is entitled to 
recover possession of the property except to the 
extent of the share of the latter [p. 538, col. 2.] 

Daymoyi v Ananda Mohan Roy (4), Dilbar Sardar 
v. Hosam Ali Bepari (5) and Kanchan Mandar v. 
Kamala Prosad Chowdhury (8), followed. 

Appeal from a\decree of the Second Bub- 
Judge, Tipperah, dated the 11th May, 1996. 

Messre. Jogesh Chandra Roy, and Sasa- 
dhar Roy, for the Appellants. 

Messrs, S. C. Basak and Bepin Chandra 


Basu, for the Respondents, 


JUDGMENT. 

Suhrawardy, J.—These are appeals 
by defendants No. 4 to 7 against the decree 
of the Subordinate}J udge, of Tipperah, dated 
llth May, 1926. Defendants Nos. lito 3 
had a jote under a sikmi taluq in which the 
respondents, the appellants and some 
others are jointly interested. In execution 
of a money decree the plaintiffs purchased 
the holding in 1912. But it appears that 
they did not get possession of the same. 
In 1914 the appellants obtained a money 
decree against the ‘same tenants and sold 
the holding and obtained possession there- 
of. Thereupon the plaintiffs brought these 
' two suits for recovery of possession of the 
landsincluded in the holding , from the 
defendants. The defence was that the 
plaintiffs had no right in the sikmi and 
that the plaintiffs being part-owners of the 
sikmitwere not legally entitled to evict the 
defendants who were also proprietors of the 
same talug and were in possession by 
virtue of their aucetion-purchase, It was 
also pleaded that the tenancy being non- 
transferable the plaintiffs had acquired no 
right to it. Both the Oourts below made 
a decree in favour of the plaintiffs minus 
the defendants’ share which.is two annas 
three gandas. 

Defendants Nos. 4to 7 have appealed 
and it is argued on their behalf that the 
view of the law taken by the Courts below 
is wrong. It-is contended that the tenancy 
being a non-transferable occupancy hold- 
ing, 8. 22, Bengal Tenancy Act, does not 
apply and that the plaintiffs by virtue of 
their purchase have acquired no right, In 
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support of this contention reliance has been 
placed upon Girish Chandra Chowdhury v. 
Kedar Chandra Roy *(1) and Lakhi Kant 
Das v. Balabhadra Prosad Das (2). These 
cases were, hewever, decided on the law as 
it stood before amendment of the Bengal 
Tenancy Act in 1908, Thelaw as is now 
laid down by theauthorities on this point 
will be considered later. Though the 
defendants in their written statement said 
that tenancy was a non-transferable 
occupancy holding, the trial Court proceed- 
ed upon the assumption that s. 22 applied to 
the case. This was dueto the factthat in 
the Record of Rights on which the defend- 
ants base their claim the defendants were 
recorded as being in possession as co-sharer 
maliks under s. 22 Bengal Tenancy Act. 
In this state of things the case proceeded 
under s. 22 and thejudgment of the Court 
below does not give any indication whatso- 
ever that the question of transferability or 
non-transferability of the holding was 
ever mooted. The case in thelower Ap- 
pellate Court seems to have been argued 
on the basis of s. 22 and the decision 
arrived at by that Court is also passed 
with referencs to thatsection. I will there- 
fore, first of all examine the correctness of 
the decision of the Oourt below with re- 
ference to e. 22 Bengal Tenancy Act. Clause 
(2) as amended by Act I of 1908 Eest 
Bengal and Assam is: 

“If the occupancy right in land is trans- 
ferred to & person jointly interested in the 
land as proprietor or permanent tenure- 
holder, such person shall have no right to 
hold the land asa raiyat, but shall hold it 
a3 & proprietor or permanent tenure-holder, 
as the case may be, and shall pay to 
his co-sharers a fair and equitable sum for 
the use and occupation of the same.” c 

It means in simpler, language that if a 
co-sharer landlord purchases an occupancy 
holding which should bea transferable oc- 
cupancy holding, he is entitled, to hold it 
not asa raiyat, but as a tenure-holder in 
the right which he hasin the tenure sub- 
ject to payment of a fair and equitable 
rent to the other co-sharers. The object of 
the amendment has been explained in 
Purna Chandra Roy v. Mathura Mohan Saha 
(3) where the law is thus stated : 

“The effect of the amended section is that 
the occupancy holding disappears, and the 
purchaser holds the land as a joint pro- 


im 27 O, 473; 4 O. W. N. 569. 
2) 25 Ind. Oas, 548; 19 O. L. J. 400. 
J Rr Ind, Oas. 68; A. T. R, 1923 Oal. 210; 36 0. L, 
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prietor or joint tenure-holder as the case 
may be. To put the matter briefly, the 
purchaser enjoys the land in his character of 
proprietor or tenure-holder and not asa 
raiyat. But as, upon the disappearance of 
the tenant right, all the holders of the supe- 
rior interest would prima facie be entitled 
to possession, that one amongst them who 
is allowed to keep exclusive possession of 
the land is made to pay his co-sharera a fair 
and equitable sum for such use and oc- 
cupation.” 

By the plaintiffs’ purchase in 1912 they 
acquired the holding divested of its cha- 
racter as an occupancy holding and also 
obtained under s. 22 the right to possess 
the land subject to payment of a fair and 
equitable amount to their co-sharers. By 
their purchase of the same holding in 1914 
the defendants did not purchase anything 
because whatever interest the tenants 
had in the land had already been sold 
to the plaintiffa in 1919, The defendants 
must, therefore, be taken to be trespass- 
ers and this position has not been serious- 
ly denied. Under s. 22 the plaintiff 
had the right to the recovery of possession 
ofthe entire land from the defendants. 
But the Oourts below have given them 
a decree in respect of the land less the 
defendant's share and they were satisfied 
with it, 

Now, assuming that the holding was a 
non-transferable occupancy holding ac- 
cording to the decision of the Fall Bench 
case of Daymoyi v. Ananda Mohan Roy (4) 
the plaintiff by their purchase acquired 
a good title to the land against every 
person except the landlord. The Fall 
Bench decision does not particularly deal 
with the case of a co-sharer landlord, but 
it cannot be disputed that by ‘landlord’ 
is meant ‘the entire body of landlords’ 
or ‘the 16 annas landlord.’ A co-sharer 
landlord can only object to the sale of 
the holding to the extent of his own share, 
By the sale of a non-transferable occupancy 
holding a raiyatis not entitled to question 
the legality of the sale, the only person 
who can challenge its validity is the land- 
lord. It is hardly to be presumed thata 
co-sharer landlord is entitled to object to 
the sale of the entire holding for it is pos- 
sible the other co-sharers have acquiesced 
in the sale or accepted the transfer. It has 
been held that where aco-sharer landlord 
purchases a holding, another co-sharer has 
aright to recover possession of the pro- 


(4) 27 Ind. Oas, 61; 42 O. 172; 18 O. W, N, 971; 20 0, 
L. J, 52 (F, B.. i oe 
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perty to the extent of his own share.. 
Dilbar Sardar v. Hosain Ali Bepari (5) and 
Kanchan Mandar v. Kamala Prasad 
Chowdhury (6). Inthe last case the law is 
thus stated : 

“tn the event of sale of a non-transfer- 
able occupancy holding, the purchaser can 
be evicted by any of theco-sharer landlords 
to the extent of his own share, and if pos- 
session of the entire holding has been ac- 
quired by some of the co-sharers, the other 
co-sharers are ‘entitled to joint possession 
thereof.” a 

The logical conclusion from fthis view 18 
that when a co-sharer landlord takes an 
unlawful possession of a holding another 
co-sharer purchaser of the holding is en- 
titled to recover possession from him except 
to the extent of the share of the co-sharer. 
Looking at the question as it has been 
raised before us, it does not seem to have 
been discussed in any ofthe reported cases. 
From all points of view the decree of the 
nee Appellate Court seems to be unassail- 
able, 

A good deal of argument was founded, 
on some observations of their Lordships 
of the Judicial Committee in the case of 
Midnapur Zemindary Co., Ltd. v. Naresh 
Narayan Roy (7). At page 296* their Lord- 
ships say : 

“No co-sharer can, as against his‘co-sharers 
obtain any jote right, rights of permanent 
occupancy, in the lands held in common nor 
can he create by letting the lands to culti- 
vators as his tenants any right of occupancy 
of the lands in them”. 

This is a reproduction of cls. 2 and 
3 ofs.99. Later on their Lordships ob- 
serve : 

“Even if the Midnapur Company pur- 
chased any jote rights in lands held in com- 
mon by the co-sharers, such a purchase 
would in law be held to have been a pur- 
chase for the benefit of all the co-sharers,: 
and the jote rights so purchased would by 
the purchase be extinguished.” . 

A great deal of stress has been laid upon 
the word ‘benefit’ in the passage quoted. 
What their Lordships meant is that ifa 
co-sharer purchases land held in common 
by him and his co-sharers he would hold. 
by virtue of such purchase the land to 

(83 26 O. 553. 

6) 29 Ind. Cas. 734; 21 O. L. J. 441. 

9 80 Ind. Cas. 827; 511. A. 293 at p. 296; 51 O. 631; 
AA. R. 1924 P, O. 144; 26 Bom. L. R. 651; 47 M. L. J. 2 
35 M. L T.169; (1924) M. W. N. 733; 29 O. W. N. 34; 
90L W.770, L.R. 5A. (P. O) 1387; 23. A.L. J. 76; 3 
Pat. L. R. 193; 6 P. L. T. 750 (P. O.). 
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the benefit of the other co-sharers, namely, 
he would be liable to pay fair and equit- 
able rent to them; but the jote right so 
purchased would be extinguished. Even 
if the word ‘benefit’ in their Lordships 
judgment ‘means on behalf of or subject 
to the right of the joint possession by the 
other co-sharer landlord the plaintiffs’ suit 
for recovery of possession against the de- 
fendants would not be affected by what 
their Lordships said. The defendants 
being trespassers and having no right to 
remain on the land and the plaintiffs 
claiming recovery of possession of the 
land under a semblance of title which gives 
them the right to present possession plaint- 
iffs are] entitled to succeed. If in future 
other co-sharers come in and claim posses- 
sion of theirshares from the plaintiffs and 
if it is proved that the landis a non-trans- 
ferable occupancy holding, they will be 
under the law entitled to obtain joint 
possession with the plaintiffs tothe extent 
ef their shares. 

The result is that the appeals fail and are 
dismissed with costa. 

Garlick, J.—I agree. The plaintifs 
purchased the holding and the defendants 
as co-sharers of the taluq can only object 
to the plaintiffs’ possession of the land 
of the holding so far as their own share 
of the talug is concerned, 

A, Appeala dismissed. 


CALCUTTA HIGH COURT. 
Orvin Appear No. 1583 oF 4926, 
July 27, 1928, 

Present:—Sir George Olaus Rankin, 
Kr., Ohief Justice, andMr. Justice Mukerji. 
ADU MANDAL AND ANOTHBRE—DBPANDANTS 

— APPELLANTS 


versus 
HIRA LAL MISTRY AND orHEgS— 
PLAINTIFFS—RESPONDRNTS. 

Bengal Tenancy Act (VIII of 1885), s. 108-B— 
Record of Rights—Presumption of correctness —Evi- 
dence to rebut such presumption—Decision of attesta- 
tion officer, admissibility of. 

It is quite open to a party who seeks to rebut a 

resumption arising out of an entry in the Settlement 
rds to show by a reference to the proceedings 
that had been taken by the Revenue Authorities that 
the entry itself is wrong or is one which should not be 
taken at its face value. [p. 540, col. 2.] 

A decision of an Attestation Officer in a dispute 
filed in connection with the settlement proceedings 
is, therefore, admissible in evidence for the pee 
ofrebutting the presumption of correctness of an 
entry in the Record of Rights. [bid] 


ADU MANDAL 9, HIRA LAL, 


N v 
à 539 
:Bagha Mowar v. Ram Lakhan Misser (2) and 
Rama Nath Saut v. Oficial Trustee of Bengal (3), 
relied on. 

Lakhy Nath Bera v. Nabadwip Chandra Nandi (1), 
distinguished. 

Mr. Hemendra Ch. Sen, for the Appel-~ 
lante. 

Mr. Harendra Nath Mukerjee, for the Reg» 


pondents. 
JUDGMENT. 

Mukerji, J.—This appeal arises out 
of a suit for declaration of title and recov- 
ery of possession. The plaintiffs have been 
successful in both the Oourts below and 
the defendants have thereupon preferred 
this second appeal, 

The plaintiffs’ case was that the land 
in suit appertained to a jama which they 
held under certain zemindar called the 
Mitras, that they had leased out the land 
to one Sonatan and that Sonatan had been 
dispossessed by the defendants in 1919. 
The defence, on the other hand, was that 
the land appertained to a jama of the de- 
fendants themselves which they held under 
certain zemindar called the Hatbaria 
zemindar, 

The learned Subordinate Judge in con- 
currence with the trial Oourt found that 
the plaintiffs’ case that the land apper- 
tained to their jama under the Mitras, 
that the same had been leased out to Sona- 
tan and that Sonatan had been disposses- 
sed by the defendants had bsen made out, 
He came to this conclusion on a considera- 
tion of the evidence that there is on the 
record. This conclusion unquestionably 
is a conclusion on a question of fact, 


The appellants, however, contend that 
this finding of the learned Judge had been 
arrived at upon & consideration of a piece 
of evidence which is not admissible. Their 
complaint is that the learned Subordinate 
Judge has referred to and relied upon in 
his judgment a document (Ex. 12) which 
was the decision of the Attestation Officer 
as between.the plaintiff and the defend- 
antsin a certain dispute that was filed 
in connexion with the settlement proceed- 
ings. In support of the contention that 
this decision jis not admissible in evidence 


or that it cannot be relied upon for the 


purpose of rebutting the entry in the Nettle- 
ment Records which is in favour of the 
defendants, reliance has been placed upon 
the decision of this Court in the case of 
Lakhi Nath Bera v. Nabadwip Chandra 
Nandi(l) The passage in that decision 


(2) 100 Ind. Cas. 7; A. L R, 1927 Oal. 268; 31 0. W, 
N. 192. l 


=. a 

540 
upon which reliance has been placed on 

' behalf of the appellants as aforesaid runs 

in these words: 

“When the Record of Rights hasonce been 
finally published it cannot be attacked on 
the ground that certain procedure adopted 
by the Revenue Authorities in arriving at 
the final conclusion does not support the 
entry as finally published. If the party 
aggrieved by that entry takes objections 
under the provisions of 8, 105 or s. 106 they 
might be considered by the Revenue 
Officer. But when a Record of Rights is 
-challenged in a Civil Oourt the party 
challenging this record must adduce in 
evidence, in order to rebut the presumption, 
matters others than what happened during 
the proceedings prior to the final publica- 
tion before the Revenue Officer. It is well 
known that the Settlement Authorities may 
come to certain conclusions at one time of 
the proceeding which they may modify 
during the course of the preparation of the 
"record." 

The facts on which these observations 
were made are not very clear from the 
report ofthe case as it appears in Lakhi 
Nath Bera v. Nabadwip Chandra Nandi (1). 
From thereference that is made in those 
observations to the procedure which was 
adopted by the Revenue Authorities, it seem 
probable that what was contended before 
thelearned Judges was that the entry in 
the Record of Rights was not to be given 
ite]due effect under e. 103B, Bengal Tenancy 
Act, ‘because the Revenue Authorities had 
not adopted the proper procedure or because 
there was scme defect in the procedure 
that was adopted by them. In my opinion 
whatever may be said as regards the cor- 
rectness of the aforesaid dictum of the 
learned Judges as applicable to the facts 
ofthe case before them, the proposition 
cannot be taken as one of universal ap- 
plication. In the case before the learned 
Judges in which these observations were 
made it appears that the Oourt had not 
takeninto account the presumption which 
arose upon the entry in the Record of 
Rights but on the other hand, held that 
no presumption attached to the said entry 
by reason of what was found to be wrong 
in connexion with the procedure that had 
been adopted by the Revenue Authorities, 
It farther appears that in that case the 
decision of the Revenue Officer was the only 
material by which the presumption as to 
_the correctness of the Record of Rights was 
sought to be rebutted. Onthe other hand, 
there are decisions of this Court amongst 
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which reference may be made to the cased 
of Bagha Mowar v. Ram Lakhan Misser (2) 
and Rama Nath Saut v. Official Trustee of 
Bengal (3) in which it has been clearly laid 
down that the presumption under s. 103-B 
Bengal Tenancy Act may be rebutted either 
adducing evidence external to the settle- 
ment proceedings or evidence of matters 
apparent on the face of those proceedings. 
Upon these authorities, it is clear that it 
is quite open to a party who seeks to rebut 
‘a presumption arising out of an entry in 
the Settlement Records to show by a refer- 
ence to the proceedings that had been taken 
by the Revenue Authorities that the entry 
itself is wrong or is one which should not 
be taken atits face value. On principle 
itis difficult to find how it can be said that 
the materials upon which the entry has 
been made cannot be looked into for the 
purpose of determining whether the entry 
itself is correct or not. The question of 
sufficiency orlinsufficiency of those materials 
is of course, different. For these reasons 
Iam of opinion that this contention that 
has been urged on behalf of .the appellants 
must fail. 

I may mention here that in the case before 
us the learned Judge has merely referred 
to the judgment Ex.12 to which exception 
has been taken but his findings are really 
based upon other materials which he has 
fully and properly discussed in his judg- 
ment and it is upon a consideration of those 
materiale that he has come to the conclu- 
sion that the presumption in question has 
been rebutted and that the plaintiffa have 
succeeded in establishing their case, 

In my opinion the appeal fails and must 
be dismissed with coste. 

Rankin, C. J.—I agree. 

A Appeal dismissed. 


E 41 Ind. Cas, 804; 27 O. L, J. 107. 
(3) 87 Ind. Oas. 1014; 29 O. W. N. 517; A. L R. 1925 
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CALCUTTA HIGH COURT. 
A PPBAL FROM ORIGINAL ORDER No, 118 
or 1927. 
February 16, 1928. 
Present:—Bir George Claus Rankin, 
Kr., Chief Justice, and Mr. Justice 
0. C. Ghosh. 
RADHA KANTA DASS—APPELLANT 
. versua 
BAERLEIN BROS, Lrp—HmESPONDBNTS. 
Contract Act (IX of 1872) s. 4—Offer and 
acceptance—Offerer signing indent form—Offer 
communicated by telegraph and accepted—Indent, 
whether part of contract—Arbitration Act (IX of 
1899), 38 4, 19—Agreement to refer not signed by both 
parties, validity of—Stay of suit. 
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Under the Arbitration Act, 1899, it is not neces- 
sary that an agreement to submit to arbitra- 
tion should be signed by both the parties. It is 
enough if it is signed by one of the parties and 
accepted by the other. [p. 543, col. 1.] 

Baker v. Yorkshire Fire Assurance Co. (6), 
Hickman v. Kent or Romney Marsh Sheep Breeders 
Association (7) and Anglo-Newfoundland Develop- 
ment Co. v. Reg. (8), followed. 

In re Lewis, Ex parte Munro (t), Caerleon Tinplate 
Co. v. Hughes (2, Ram Naratn-Gunga-Bissen v. 
Liladhur Lowjee (3), Firm Sukhamal-Bansidhar v. 
Babu Lal Kedia o, (4) and John Batt & Co. v. 
Kanoolal & Co. (5), dissented from. 

R, who carried on business in Oalcutta, being 
minded to get goods from England, approached D 
who did indenting business and signed and sent to D 
an indent for certain goods. The indent contained, 
among others, a submission clause. D telegraphed 
the order to England to B and B sent certain sale 
notes to A giving intimation to R that his order 
Bent through D was booked. Rand B subsequently 
fell out and the question arose whether the sub- 
mission clause contained in tbe indent form sent by 
E to D was a part of the contract between R and B : 

Held, that the submission clause contained in the 
indent form sent by # was a part of the offer of E 
which B accepted. [p. 542, col. 1.] 

Appeal from the judgment of Mr. Justice 
Barson. 

Mr. J. Langford James (with him Mr. S, 
K. Gupta), for the Appellant. 

Mr. S. N. Banerji, Senior, (with him Mr. 
S. Ghose), for the Respondent. 


JUDGMENT. 

, Rankin, C. J.—This is an appeal from 
an order made bya learned Judge on the 
original side whereby he stayed the plaint- 
iffs suit unders.1y, Arbitration Act. It 
appears that the suit was brought by the 
plaintiff for breach of an agreement io 
supply certain goods, one term of the agree- 
ment being that the goods which the 
plaintiff was to receive were to be goods 
of which he would have in some sense & 
monopoly so far as India .was concerned, 
and the plaintiff's suit was for damages for 
the defendant's wrongful conduct in send- 
ing other goods of the same kind to other 
ports in India in breach of their agreement. 
The defendants area limited Uompany, 
Baerlein Bros. Ltd., incorporated in the 
United Kingdom and earrying on business 
at Manchester in England. 

The plaintiff Radha Kanta Dass who 
carries on business in Calcutta being mind- 
ed to get goods from England approach- 
ed aperson called M.N, Dutta and signed 
what is called an indent form. This isa 
common method ef doing business when 
purchase of goods from abroad is desired 
and in all these forms, which are very 
badly drafted as a rule, one gets complicat- 
ed questions as to whether the person to 
whom the indent is addressed.is an agent 
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for the buyer, an agent for the seller or 
whether the seller is his agent and soon. 

The first step was that the plaintiff sign- 
ed and sent to Dutta an indent, in one 
case on 15th February 1927. That indent 
refers to Messrs. Baerlein Bros. Ltd. It 
begins: 

“T/We request your agents suppliers prin- 
cipals Messrs. Baerlein Bros, Ltd., to buy 
for me/us and ship on my/our account and 
risk," and so forth. There are great many 
clauses of the indent which refer to how 
the goods are to be paid for, the liability 
of M. N. Dutta, the rights of M. N. Dutta 
and, indeed, other matters. 

The arbitration clause is the seventh 
clause : 

"In ease of any dispute with regard to 
this order, you or your agents are to have the 
option of cancelling this order or submit- 
ting the matter to the Bengal Chamber of 
Commerce or to one or two European 
merchants resident in Oaleutta for arbitra- 
tion as between us and your agents and hie/ 
their decision or that of his/their referee 
shall be binding upon both parties.” 

This clause after further provisions ends 
up by saying: 

“It is here by expressly agreed that you 
will in no way be held responsible for the 
payment of any allowance etc. that may be 
awarded at the survey or that may other- 
wise be due to us until fully realized from 
your agents or suppliers and that the provi- 
sions madein this paragraph shall in no way 
affect the relation between us as between 
principal and principals and shall in no 
way affect any of the terms herein stated.” 

These are in all 16 clauses containing 
somewhat elaborate terms and these indents 
having been signed by the plaintiff, it would 
appear that Dutta telegraphed to Manchester 
and that Baerlein Brothers accordingly sent 
certain sale-noies to the plaintiff. Those 
sale-notes are as follows: 

“We are in receipt iof your esteemed 
order sent by Mr. M. N. Dutta and have 
booked the same with thanks as specified 
hereunder,” 

Accordingly a description of the goods 
is given and areference to the monopoly 
arrangement is included and the terms of 
payment areset out. Upon that the plaint- 
iff replied to Messrs. Baerlein Brothers at 
Manchester as follows : 

“We duly received your favour of the 16th 
February confirming our order for 120 bales 
60-1 Turkey Red John Orr Ewing & Co, 
Sun & Lion quality at 464d. per Ib. shipment 
10 B/s monthly commencing September 
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1927 to August 1928 which we find cor- 
rect.” 

Now, the first thing to consider is whe- 
ther the contract between the plaintiff and 
the defendants is a contract of which cl.7 
of the indent is a part or whether, as is 
contended by Mr. Langford James, the con- 
tract between the plaintiff and the defend- 
ants does not include that term at all. 
Mr. Langford James contends that as 
Dutta merely telegraphed the effect of the 
plaintiff's order to Manchester and as the 
sale-note contains no express reference 
to the indent which the plaintiff signed, it 
is not shown that cl. 7 of the indent was 
, any part of the contract between the plaint- 
iff and the defendants. If that can be 
made out then of course Mr. James’ client 
is entitled to resist this application to stay 
the guit. 

I am not, however, of opinion that it 
can be said that this particular clause of 
the indent or, indeed, any other clause of 
the indent was no part of the bargain 
between the plaintiff and the defendants. 
It seems to me that the mere circumstance 
that this man Dutta who carries on an 
indenting business does not repeat to 
Manchester the whole of the indent clau- 
ses has no effect upon the question. The 
plaintiff's offer was an offer upon all the 
terms of this indent and although the words 
“agents” “suppliers” and “principals” are 
used in a confusing and, indeed, rather 
absurd manner they are used in this case 
with reference to and'are demonstrative 
of Messrs. Baerlein Brothers Limited. The 
intention was that Messre. Baerlein Bro- 
thers Limited should have the right of 
‘el. 7 and, in my judgment, when that order 
was booked by telegram it is not right to 
Bay that Baerlein Brothers were contrac- 
ting with the plaintiff independently of 
the indent form. In my judgment the 
indent form signed by the plaintiff is a 
part of the offer which Baerlein Brothers 
accepted. It is the only order which the 
pleintiff gave and, in my judgment, it is 
not correct to say that the order which 
is referred to in the sale-note is the 
telegraphic order sent by Mr.M, N. Dutta. 
The order referred to in the sale-note your 
esteemed order sent by Mr. M. N. Dutia" 
does not mean the telegram or cablegram 
of Mr. Dutta, It means the order given 
by Mr. Dutta which Mr. Dutta repeats to 
Manchester. 

In the same way when the plaintiff 
comes to finally close the matter he 


gays: 


RADHA KANTA DASS V. BABRLEIN BROS. LB. 


117 I. C. 1929 


“We duly recevied your favour of the 
16th February confirming our order for 120 
bales" and so on, It does not seem to me 
possible to construe this contract by assum- 
ing:that the whole of this indent is left out 
as between the plaintiff and the actual 
suppliers. The purpossof theindent would 
be entirely nugatory if that was the case. 
That being so, Iam of opinion that this 
clause ig a submission clausefand a part of 
the bargain. It isa clause in writing and, 
therefore, the question arises whether as it 
has not been signed by Basrlein Brothers 
it is a submission within the meaning of 
the Indian Arbitration Act. 


Upon that point the case law at one tima 
was in some confusion. The first case was 
the case of [n re Lewis, Ex parte Munra 
(1) which was followed apparently in Caerle- 
on Tinplate v. Hughes (2). So far authority 
was in favour of the view that it was neces- 
Bary that the agreement should be signed 
by both parties. Apparently in ihe caae of 
Ram Narain-Gunga  Bissen v. Liladhur 
Lowjee (3) Woodroffe, J , assumed that to ba 
the law though Idonot gather that the 
exact point was relevant to the case before 
him. In the case of Firn Sukhamal-Bansi-~ 
dhar v. Babu Lal Kedia & Co. (4) that also 
was assumed to be the law in the judgment 
of Walsh, J., where he said : 

"We agree with the view taken by Wood- 
roffe, J., iu Ram Narain Gunga Bissenv. Lila- 
dhar Towjee (3) and with the majority of the 
English cases on this point, particularly, 
Caerleon Tinplate Co.v. Hughes (2) that 
that provision involves a submission Bign- 
ed by both parties or their agents,” 

Later in India the same has been laid 
down by my learned brother Page, J., in 
John Batte Co, v. Kanoolal & Co, (5) Page, 
J., notices certain other English cases. fie 
has noticed the case of Baker v. Yorkshire 
Tire Assurance Co. (6), the case of Hickman 
v. Kent or Romney Marsh Sheep-Breeder’s 
Association (7) and the case of Anglo-New- 
foundland Development Co. v. Reg. (8, He 


(1) (1876) 1 Q. B. D. 724; 45 L. J. Q. B. 816; 85 L. T, 
57; 24 W. R. 1017. 
(2) Ge) 60 L, J. Q. B. 640; 65 L. T. 118. 
3) 33 O. 1237; 10 O. W. N. 814. 
4) 59 Ind. Oas. 75; 42 A, 525; 16 A. L. J. 652; 2 U, 
P. L. R. (A) 243. 
(5) 95 Ind. Cas. 21; 53 O. 65; A.I. R. 1926 Cal, 


(8 (1892) 1 Q. B. 144; 61 L. J. 838; 66 L T. 161. 
UD) (1915) 1 Ch 88; 84 L. J. Oh. 688; 113 L, T. 159; 
(8) (1920) 2 K. B. 214; $9 L. J. K.B. 570; 122 D, TI 
731; 84 J, P, 121. 
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says, however, that these cases are to be dis- 
tinguished on the ground that the plaintiff 
was estopped from asserting that he had not 
assented to the arbitration clause. 

In my judgment the law is the other way. 
The Arbitration Act of 1889 and the Indian 
Arbitration Act for the best of good reasons 
have not required that the agreement to 
submit should be signed by both parties, 
What has been required is a written 
agreement to submit and Baker's case (6) 
Hickman’s case (T) and the case of Anglo- 
Newfoundland Development Co. v, Reg. (8) 
show that itis illegitimate to impors into 
the Statute the requirement of a signature 
by both parties. 

This it seems to me has nothing to do 
with estoppel. In the case of Baker v. 
Yorkshire Fire Assurance Co. (6) 
the plaintiff brought the suit upon a 
policy. No doubt he was estopped from 
“asserting that he had not assented toan 
arbitration clause, but he was not estopped 
from asserting that he had not signed the 
arbitration clause. In Hickman's case (7) 
Astbury, J., lays down the law in the follow- 
ing terms which were afterwards accepted 
‘by the Court of Appeal in the Anglo- 
Newfoundland Development Company’s case 


8): 
tise result of these decisions is, I think, 


that if the submission isin writing and is - 


binding on both parties as their agreement 

‘or as the ‘equivalent in law to an agree- 
ment between them, the Statute is satisfied,” 
and as Bankes, L. J. pointed out following 
the decision in Baker's case (6) it is not 
necessary that both parties should have 
signed the written agreement, Ifa person 
has accepted the written agreement and 
acted upon it he is bound for this purpose 
although he may not have set his hand to 
the dccument. 

lam, therefore, of opinion that the law 
as laid down by Page, J., in the case cited 
is not accurate and in the present case I do 
not think that the mere fact that Baerlein 
Brothers have not put their signature to the 
indent form is a matter of any conseque- 
ence. However, if Iam right in thinking 
that the reference in the sale-note to the 
order of the plaintiff is a reference to the 
indent which the plaintiff signed this point 
does not really give trouble. 

It remains only to consider whether there 
is in this case a good ground which would 
entitle us to say that the learned Judge has 
wrongly exercised his discretion in requir- 
ing the plaintiff to abide by the arbitration 
clause. Icannot help observing that such 
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clauses are frequently signed very light 
heartedly; but it is absolutely essential that 
people when they enter into contracts 
should abide by them although, no doubt, 
there is power in Oourt to refuse to stay. 
When a person in Calcutta is buying goods 
from another person in Manchester, if the 
arbitration clause is a part of the contract 
it may often be exceedingly unfair to one 
or other of the parties if the arbitration 
clause is not insisted upon. Isee no reason 
in this case to think that the learned J udge 
was wrong in insisting that the parties 
should abide by the arbitration clause, 
For these reasons I think that the appeal 
fails and must be dismissed with coste. 

C. C. Ghose, J.—I agree. 

A. Appeal dismissed, 


CALCUTTA HIGH COURT. 
APPHALS FROM APPELLATE ORDERS Nos. 163 
TO 180 o» 1v25. 

May 2, 1928. : 
Present:—Sir George Olaus Rankin, Kr., 
Ohief Justice, Justice Sir Charu Ohander 
Ghose Kr., and Mr. Justice Buckland. 
HARI MOHAN DALAL AND OTHRBS— 


—APPELLANTS 


versus 
PARMESHWAR SHAU AND OTHRRS— 
— RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Art. 181— 
Execution of decree—Amount reduced in appeal— 
Appellate decree confirmed in second appeal— Appli- 
cation for restitution —Starting pownt of lymitatvon— 
Application more than three years after first appel- 
late decree but within three years of decree in second 
appeal, whether barred —Construchon of Act—Equit- 
able considerations. 

During the pendency ofan appeal by the defend- 
ant against a decree tor rent, the plaintiff executed 
the decree. The Appellate Court allowed the appeal 
in part and reduced the amount of the decree. ‘The 
plaintiff appealed to, the High Court but his appeal 
was dismissed. The defendant applied more fie 
3 years after the date of the decree of the first 
Appellate Court but within three years of the decree 
of the High Oourt, for restitution of the excess 
amount which the plaintiff had realised in execution: 

Held, (by Rankin, C.J., Ghose and Buckland, 
JJ., agreeing with Suhrawardy, J. .) that limitation for 
making the application for restitution began to run 
under Art. 184 of Sch. I of the Limitation Act from 
the date of the decree of the first Appellate Court, 
that the defendant was not entitled to a deduction 
of the period occupied by the appeal to the High 
Oourt and that the application was, therefore, barred 
by limitation. [p. 551, col. 2.] 

In applying the Limitation Act to particular 
cases, the Oourts are not warranted in introducing 
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savings or exceptions which are ‘not found in the 
Statute either because these may be within the 
reason of other exceptions which are to be found in 
the Statute or because of considerations of mere 
hardship, [p. 548, col. 2] 


Appeal against the orders of the District 
Judge, Midnapore, dated the 10th January, 
1925, confirming that of the Munsif of the 
First Court,  Tamluk, dated the lst 
September, 1924. 

The case came on for hearing before 
Mr. Justice Suhrawardy and Mr. Justice 
Graham, who delivered the following judg- 
ments: 


Subrawardy,d.—These appeals by 
the plaintiffs arise out of restitution 
proceedings. The plaintiffs brought suits 
for rent in the Court of the Munsif and 
obtained decrees therein, On appeal by 
the defendants, the District Judge, on 
the 14th August, 1920, modified the 
decrees by reducing the amounts decreed. 
Before the decision of the appeals by the 
Appellate Court and during the pendency 
of the same, the plaintiffs put the decrees 
they had obtained in the trial Court in 
execution and realised certain sums 
which were in excess of the amounts 
decreed by the Appellate Court. Against 
the decrees of the District Judge the 
plaintiffs lodged second appeals in this 
Oourt which were dismissed on the 8th 
August, 1922. In May and June, 1924, 
the defendants applied to recover from 
the plaintiffs thesums realised by them in 
excess of those decreed by the District 
Judge. The plaintiffs contended that the 
applications were barred by. limitation. 
The Courts below have held that the 
applications are not barred and have 
allowed restitution. The learned} District 
Judge is of opinion that the principle 
governing limitation in cases of applications 
for restitution is the same as that which 
governs limitation for applications for 
execution, but that limitation is saved in 
the present cases as the relief granted 
by the Appellate Court was imperilled 
by the appeal to this  Oourt, from 
the decrees of which time should bo 
reckoned. 

The question raised is fot free from 
difficulty and no case has been cited be- 
fore us which covers the exact point 


canvassed in these appeals, There is no 
dispute that the present applications 
for restitution are made under s. 144, 


Qivil Procedure Oode and that such an 
application, according to the view con- 
pistently taken in this Oourt is govern- 
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ed by Art. 181 of the Limitation Act: 
Harish Chandra : Shaha v, Chandra Mohan 
Das (1). See also for an exhaustive dis- 
cussion of the question Balmakunda Mar- 
wari v. Basanta Kumari Dassi (2: The 
excess amounts were realised by the 
plaintiffs more than three years before 
the applications for ,refund were made; 
such applications, therefore, are apparently 
barred under Art. 181 of the Limitation 
Act. The only way to save limitation is 
by the application of the principle of 
suspension or extension or some such 
legal consideration. The question therefore 
that falls for decision is whether by the 
plaintiffs appealing from the decrees of 
the District Judge the defendants’ right 
to claim restitution was suspended; or 
whether the defendants, in the circum- 
stances, areentitled to claim extension of 
the period during which to apply for re- 
fund orto get fresh start of cause of 
action. The doctrine of suspension has 
been enunciated and applied in numerous 
cases by the Judicial Committee and the 
High Courts in India. I am relieved of 
the necessity of examining those casesin 
detail as they have been exhaustively re- 
viewed in the illuminating judgment of 
Mukerji, J. in Sarat Kamini Dasi v. 
Nagendra Nath Pal (3). I express my entire 
eoneurrence with the view of the law 
&dopted in the ease. It remains only to 
consider the case of Atul Chandra Singh 
v. Kunja Behari Singh (4) on which the 
Oourts below have relied in support of 
the view taken by them. 

Article 181 of the Limitation Act enacts 
that for, applications for which no period 
of limitation is provided, the period is 
three years from the date “when the 
right to apply accrues.” Applying this 
provision strictly to the facts of the present 
case, the right toapply for refund accrued 
to the defendants and on and from the 


. date of the decrees of the Appellate Court, 


namely, the 14th of August 1920, and was 
barred when refund was claimed. Is there 
any provision in the Limitation Act or in 
the generel law to prevent the strict ap- 
plication of the provision of Art. 181 of 
the Limitation Act? In my judgment 
there is no principle of law under which 
the period sanctioned by that article can 


(1) 28 O. 113. ` 

(2) 78 Ind. Oas. 200; 3 Pat. 371; (1924) Pat. 33; 5 P. 
L. T. 145, A I. R. 1925 Pat, 1, 

(3) 89 Ind. Oas. 1000; 29 O. W. N. 973; A, I, R. 1928 
Oal. 65; 43 0. L. J. 155, 

(4) 43 Ind. Cas, 775; 27 O. L, J, 451, 
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be extended. In this connexion the pro- 
visions of s. 9, Limitation Act, whieh pro- 
vides that where once time has begun to 
Tun no subsequent disability or inability 
tosue stope it should be kept in view. 
The principle of the section has been 
applied to execution: Jivrajv. Babaji (5) 
and Muthu Korakki Chetty v. Mohamad 
Madar Ammal (6). The fact that the 
plaintiff appealed from the decrees of 
the District Judge cannot, in my judg- 
ment, suspend, take away, restrict or ex- 
tinguish the right of the defendants to 
seek restitution, 

In Atul Chandra Singh v. Kunja Behari 
Sinha (4), the facts were that an appeal 
was preferred against the preliminary 
decree in a partition suit, but before the 
appeal was disposed of, the final decree 
was passed in execution of. which a 
certain sum was realised from the defend- 
ant. The preliminary decree was set aside 
on appeal and the plaintiff preferred an 
appeal to this Oourt which was dismiss- 
ed. Defendant claimed restitution of the 
sum so levied more than three years after 
it was realised. Mookerjee, J., held that 
as the final decree fell through on the 
reversal of the preliminary decree the 
defendant was entitled to the refund. As 
to limitation the learned Judge did not 
think it necessary to decide whether any 
rule of limitation was applicable to casea 
of that character as he was of opinion 
that even if Art. 181 applied time ran 
against the plaintiff from the date when 
the final pronouncement was made in the 
proceedings instituted to test the propriety 
ofthe preliminary decree. The learned 
Judge observed: “An application for re- 
stitution immediately on reversal of the 
preliminary decree by the first Appellate 
Court would have been futile. The ap- 
pellant who had preferred a second appeal, 
cannot very well maintain the position 
that the respondent should have pressed 
for restitution at a time when the appel- 
lant was seriously controverting the deci- 
sion of the lower Appellate Oourt as to 
the correctness of the preliminary decree. 
If an application had been madeat that 
stage, it would have been undoubtedly 
contended that no restitution should be 
allowed till the question of the correctness 
of the preliminary decreehad been finally de- 
cided by the ultimate Oourt of Appeal where 
the appellant had lodged an appeal.” Atul's 


case (4) is thus distinguishable from the 
(5) 29 B. 68, 6 Bom. L. R. 639. 
(8) 54 Ind. Oas. 66, 43 M. 185; 26 M L. T, 459; 38 
M, L.J. 1; 11 L. W. 487; (1020) M, W, N. 42, 
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present case onthe ground that the ap-, 
plication there was not one made under 
8. 144, Civil Procedure Code, which applied 
to cases where the decree in execution . 
of which property has been obtained is 
reversed or modified in a subsequent pro- 
ceeding. The application of Art. 141 toa 
case of the nature of Atul's case (4)is doubt- 
fal as it has been held that that article 
applies only to applications under the. 
Civil Procedure Code. In the matter of the 
petition of IshanChunderaRoy (7), Lakhimont 
Dassi v. Dwijendra Nath Mukherjee (8), 
Gnanamuthu Upadesi v. Vanakoil Pillai 
Nadan (9), Ranbir Singh v. Drigpal (10), 
Abhoya Charan Basak v. Saroja Sundari 
Basak (11) and Rahmat Karim v. Abdul 
Karim (12)). With the greatest respect to 
the learned Judges who decided Atul's 
case (4) I find myself unable to agree with 
the view expressed therein on the applica- 
tion of Art. 181 of the Limitation Act. 
Extension of time can only be allowed 
under the provisions of the Limitation Act 
contained in ss.6to 16 which are clearly 
not applicable inthe present case. The 
only other way ofallowing extension of 
the periods fixed by the third column of the 
First Schedule of the Limitation Act is 
by the application of the doctrine of: 
suspension. In this comnexion one must 
not lose sightof s, 3 of the Limitation 
Act which makes it obligatory on the 
Court to dismiss an application made after 
the period of limitation prescribed there- 
for by the First Schedule of the Act. Sus- 
pension can take place only when the 
right cannot be enforced during a certain 
period and on this view the cases which 


ae applied the doctrine of suspension 


re based. The -doctrine cannot be in- 
voked where the right is available but 
it may have been imperilled by a certain 
act of the adversary or the enforcement 
of it might become futileif certain action 
was taken by the adversary in the matter. 

In Soni Ram v. Kanhaiyalal (13) the 
Judicial Oommittee laid down that to 
allow suspension would be deciding con- 
trary to the express enactment contained 
in 8.9 of the Limitation Act. The real 
test to determine when time should run 

(7) 6 O. 707; 8 O. L. R. 52. 

(8) 51 Ind. Cas. 941; 23 O. W. N. 473; 46 O. 249. 

19) 17 M. 379. 

(10) 18 A. 23; A. W.N. (1893) 198. 

(11) 24 Ind. Cas. 27; 41 O. 819. 

(12) 34 O. 672; 6 O. L. J. 118; 11 O. W. N. 674 

(13, 19 Ind. Cas 291; 35 A. 227; 17 O. W. N. 605; 
13 AL L. T. 437; 11 A. L. J. 389, (1913) M. W. N. 470, 
17 O. L. J. 488; 15 Bom. L. R, 489; 28 M. LJ. 131; 
40 L A, (4 (P. O), i 
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ig to fix the date on which the right to 
apply accrued under Art. 181 as in 
other cases when the cause of action arose. 
In'Dwijendra Narain Roy v. Jogesh Chandra 
Dey (14),Mookerjee, J.,laid down the follow- 
ing rule with which I then concurred and 
which isthe true test to beapplied: "Thesub- 
stanceof the matter is that time runs 
when the cause of actionsaccrues and a cause 
of action accrues when there is in 
existence a person who can sue and another 
who can be sued, and when all the facts 
have happened which are material to be 
proved to entitle the plaintiff to succeed. 
The cause of action arises when and only 
when the aggrieved party has the right to 
apply to the proper tribunals for relief. 
The Statute does not attach toa claim for 
which there is as yet no right of action and 
does not run against a right for which 
there is no corresponding remedy or 
for which judgment ‘cannot be obtained. 
Consequently, the true test to determine 
when a cause of action has accrued is to 
ascertain the time when the plaintiff could 
first have maintained his action to a suc- 
cessful result.” The cause of action or the 
right to apply under s. 144, Civil Proce- 
dure Code, accrued to the defendants on the 
very next day after thedecrees of the first 
Court were modified by the Appellate 
Court and nothing has happened since 
then tosuspend or stay, or to be more 
precise, to revive or give a fresh start 
to the exercise of such right. Though the 
proceedings unders. 144, Oivil Precedure 
Code, if taken, might have been stayed by 
this Court on plaintiff's application and 
the proceedings might have been futile, 
except for the purpose of saving limitation, 
there was nothing to prevent the defend- 
ants from seeking restitution. I have 
every sympathy with the defendants 
and none for the plaintiffs; but in my 
judgment no equitable consideration should 

e allowed to prevail over the statutory 
mandate of the Limitation Act which itself 
is said to be a statutory enactment for the 
common weal and in the interest of society. 
As the question raised in these appeals 
is of some importance I would have pre- 
ferred to refer it for the decision of a 
Fall Bench but as my learned brother has 
taken a different view on it, I can only 
recerd my decision on the point. 

In the view Ihave taken, these appeals 
should beallowed and the orders of the 


(14) 79 Ind, Cas, 520;39 C. L. J. 40; A, I. T. 1984 
gal, 600. 
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lower Appellate Court set aside, In the 
circumstances I will allow no costs te the 
appellants, 

Graham, J.—These appeals are 
directed against an order of the District 
Judge of Midnapur affirming an order of 
the Munsif of Tamluk and arise out of 18 
applications for restitution unders. 144, 
Oivil Procedure Code by different persons 
against the same decree-holder. The ap- 
plications were at the request of the 


parties heard together in the Courts below 


and disposed of by the same judgment 
and have been similarly dealt with in this 
Court. The question involved is one of 
limitation. The facts are shortly these. 
The appellants sued the respondents for 
rent the pleaof the latter being that the 
rents were less than those claimed. The 
suits were, however, decreed in full. 

The respondents appealed and their 
plea was given effect to by the Appellate 
Court in its judgment, dated the 2nd 
March, 1920. The appellants thereupon pre- 
ferred asecond appealin the High Oourt 
which was dismissed on the &th August, 
1923. Thereafterin May and June, 1924, 
the respondents applied to execute their 
decrees for costs, and also for restitution, 
as the appellants had executed their 
decrees during the pendency of the 
appeals before the District Judge. The 
Munsif allowed execution to proceed, and 
appeals were preferred to the District 
Judge against the orders directing restitu- 
tion. The learned District Judge held 
that the applications were not barred by 
limitation. The plaintiffs have now filed 
these second appeals. . 

The first question which arises is as 
to the article of Limitation Act which is 
applicable to applications under s. 144, 
Civil Procedure Code. It appeared at 
first to be conceded on behalf of the 
appellants that the article applicable is 
Art. 181, though it was finally argued at 
a later stage that such applications are 
governed by Art. 183. Sofar, however, as 
this Court is concerned, it may be taken 
as settled thatthe residuary Art. 181 is 
the article which applies to such cases. 
Now that article prescribes three years 
asthe period of limitation commencing 
from the date when the right to restitu- 
tion accrues. The question then arises 
whether limitation runs from the l4th 
August 1920, the date when the first Ap- 
pellate Court modified the decrees of the 
trial Court, or from the 14th August, 
1923, the date when the appeals were dis 
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posed of by the High Court. In the 
former ease the applications would be time- 
barred, while if the latter date be taken, 
the applications must be held to have 
been intime. It was argued on behalf of 
the appellants that so soon asthe decrees 
were modified by the first Appellate Court 
the right to restitution accrued, and that 
time then began to run, and continued to 
run against the defendants irrespective of 
the fact whether appeals had been filed 
or might be filed against the decision of 
the first Appellate Court. The alternative 
view is that time ran against the defend- 
ants from the date when the final pro- 
nouncement was made in the proceedings 
instituted to test the propriety of the 
decree, and this view finds support in the 
case of Atul Chandra Singh v. Kunja 
Behari Singh (4). It maybe urged that 
that decision is based upon equitable 
considerations and goes contrary to the 
express provision made in Art. 181 of the 
Limitation Act. I find it difficult, however, 
to distinguish that casefrom the present one. 
It seems to me moreover to be reasonable to 
hold thatin such a case limitation is 
saved on the ground that the relief granted 
is imperilled by the appeal. With great 
respect, therefore, for the opinion expressed 
by my learned brother, the appeals in my 
judgment fail, and should,I think, be dis- 
missed with costs. 

As wehave differed on a question of 
law raised in these cases they will be 
placed before the Hon'ble the Ohief Justice 
under s. 98, Civil Procedure Oode, for 
reference to one er more of the other 
Judges on the point of law which is as 
follows: Whether in the circdmstances of 
the present cases the time to be reckoned 
under s. 181 of the Limitation Act should 
be counted from the date of the decrees 
of the High Oourt dismissing the appeals 
from the decrees of the lower Appellate 
Court or fromthe dates of the pronounce- 
ment of the decrees'by the lower Appellate 
Courtor whether the respondents are 
entitled to get deduction of the period 
occapied by the appealsto this Court. 

[The case finally was heard by Rankin, 
C. J., O. O. Ghose, J., and Buckland, J.] 

Dr. Sarat Chandra  Basak (with him 
Babu Satindra Nath Mukerji}, for the Ap- 
pellants. 

Mr, Kshitish Chandra Chakrabarti (with 
him Babu Apurba Charan Mukherji), for 
the Respondents. 

Babu Biraj Mohon Majumdar, for the 
minor Respondents, 
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JUDGMENT. 

Rankin, C, J.—In these cases Mr.» 
Justice Suhrawardy and Mr. Justice 
Graham have differed on a question of 
law which has been referred tous under 
8. 98 of the Oivil Procedure Code in the 
following terms: ‘“‘Whether, in the cir- 
cumstances of the present cases, time to be 
reckoned under s. l8lof the Limitation 
Act, should be counted from the date of 
the decrees of the High Oourt dismissing the 
appeals from the decrees of the lower Appel- 


‘late Court or from the dates of the pronounce- 


ments of the decrees of the lower Appellate 
Oourt, or whether the respondents are 
entitled to get deduction of the period 
occupied by the appeals to this Oourt". 
The facts which give meaning to this ques- 
tion of law are as follows: 

The plaintiff brought a series of rent 
suits against tenants and on the 3lst July, 
1919, obtained decrees .from the Court of 
first instance, for the amount of his claims, 
During the pendency of appeals in the 
lower Appellate Court, the plaintiff realized, 
by execution, the whole of his decretal 
amounts. Thereafter, on the 14th of 
August, 1920,the lower Appellate Court 
allowed the appeals in part and reduced 
the amounts for which the plaintiff could 
get decrees. On the 8th of August, 1923, the 
plaintiff's appeal from this decision was 
dismissed by the High Oourt. In May and 
June, 1924, the tenants made applications 
under 8.144, Oivil Procedure Oode, for 
restitution of the amounts which in execu- 
tion of thetrial Court's decreehad been paid 
by them in excess of the sums ultimately 
decreed to be due, Thesé applications 
have been resisted by the plaintiff upon 
the grouud of limitation, the contention 
being that Art. 181 of the schedule to the 
Limitation Act of 1908 governs this matter 
and that the rightofthe tenants to apply 
for restitution under s. 144 of the Code 
of Oivil Procedure accrued to them more 
than three years before May, 1924, namely, 
onthe 14th of August, 1920, when the 
lower Appellate Oeurt reduced the amounts 
of the plaintiff's decrees. The Munsif and 
the District Judge have both rejected the 
plaintiff's contention and Mr. Justice 
Graham in this Court has taken thesame 
view. Mr, Justice Suhrawardy on the. 
other hand has thought the plaintiff's 
contention to be correct, 

Both the learned Judges in this Court are 
in agreementthat the article applicable to 
the case is Art. 18land not Art. 182. Think- 
ing this question to be well settled so far 
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as this High Oourtis concerned they have 
“not thought fit to state the point of law 
upon which they differed as broadly as 
they might have done; e. g., by making a 
reference on the question whether the ap- 
plications under s. 144, @ivil Proeedure 
Code, are barred by limitation, The re- 
ference has been made in a limited form 
and upon the basis that the article ap- 
plicable is Art. 181. This has been done de- 


liberately by the learned Judges and I: 


Bee no reason to quarrel with this exercise 
of discretion. This method of reference 
is now provided bycl.37 of the Letters 
Patent and by s8.980f the Oode and the 
method will be productive of much dis- 
order and absurdity unless the terms of 
these enactments are sirictly complied 
with. However tempting it may be, to 
argue other points than the point or 
points referred, the temptation must be 
resisted. At the hearing we accordingly 
refused to discuss once more the ques- 
tion of the applicability of Art. 181 to 
applications unders. 144 of the Oode. It 
isa matter upon which different High 
Oourts have taken different views and are 
likely to go on taking different views for 
many years. 

The view taken by Mr. Justice Suhra- 
wardy was that unless it could be held 
that by reason of the plaintiffs appeal 
from the decrees of the District Judge 
the tenants’ right to claim restitution 
was suspended, it must be held that their 
right accrued on the date of his decrees. 
Following the decision in Sarat Kamini 
Dasi v. Nagendra Nath Pal (3), he held that 
no doctrine of suspension was applicable 
to these cases and that there was no other 
principle of law under which the time 
prescribed by Art.181 could be extended. 
Mr. Justice Graham on the other hand held 
that time ran against the tenants only 
from the date when the final pronounce- 
ment was made in the proceedings in- 
stituted to test the propriety of the first 
Oourt's decrees He thought it reasonable 
to hold that in such cases as the present 
limitation is saved on the ground that the 
relief granted by the decrees of the District 
Judge was imperilled by the appeals. He 
was accordingly prepared to follow the 
decision of a Division Benchin the case of 
Atul Chandra Singh v. Kunja Behart Singh 
(4) and tohold that the tenants’ applica- 
tions for restitution were in time. 

It may be as well to deal first with the 
suggestion that the tenants’ conduct in 
postponing their applications until the 
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decision of the High Oourt had been giyen 
upon the matter was reasonable and not 
negligent and that it would be a hardship 
in the circumstances of these cases to say 
thatthe law required them to make their 
applications within three years from the 
decision of the District Judge. Ifthe 
case for the tenants has to be put upon such 
ground it must,in my opinion, be rejected for 
more than one reason. It appears to me 
that in applying the Indian Limitation Act 
to particular cases, the Oourts are not 
warranted in introducing savings or excep- 
tions which are not found inthe Statute 
either because these may be within the 
reason of other exceptions which are to be 
found in the Statute or because of considera- 
tions of mere hardship. In this respect I 
agree entirely with the judgement of Mr. 
Justice Suhrawardy. I am of opinion 
further that in the present cases there is no 
hardship. In Harish Chandra Shaha v. 
Chandra Mohan Das (1) an ex parte decree 
had been obtained and satisfied in execu- 
tion. It was subsequently set aside and 
upon a re-trial the suit was dismissed with 
costs. Upon an application for refund of 
the money paid in satisfaction of the ex 
parte decree, it was contended that the right 
to apply did not accrue on the setting aside 
of the ex parte decree but on the passing of 
the final decree dismissing the suit. It 
was said by Stevens, J: “We think that 
there is nothing in this contention. The 
decree which had been satisfied was the ex 
parte decree. Since that decree was set 
aside, the appellants were entitled to a 
refund. They were inno way bound to 
allow the amount which they had already 
paid to remain in the decree-holder’s hand 
in case the suit should eventually be 
decreed against them,” 1t isto be observed 
that 8,144 of our present Code makes it 
obligatory upon the Court of first instance 
to grant restitution "where and in so far as 
the decree is varied or reversed." In the 
present case the decrees of the District 
Judge were dated the 14th August, 1920, 
and those of the High Court the 8th 
August, 1923. lt seems unreasonable to 
say that for the tenants to leave the excess 
amounts in the pocket of theirlandlord 
for some three years without applying for 
a refund thereof was to take a course 
which practical good sense dictated, so as 
to prevent it being said with truth or 
justice that their conduct was dilatory. 
It appears to me, therefore, that the 
tenants’ case must be rested upon other 
grounds, 
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The only other ground to which they 
can resort is the doctrine of which the best 
known and most frequently repeated exposi- 
tion is to be found in the judgment of 
Mitter, J., in Ram Charan v. Lakhi Kant 
(15)—a case decided under the Limitation 
Act of 1859. “ Whether the decree of the 
Appellate Oourt is for reversing or for 
affirming the decree against which the 
appeal was preferred, it is in either case 
the final decreein the cause, and as such 
the only decree which is capable of being 
enforced by execution after it is once 
pronounced. If the decree {of the lower 
Court is reversed by the Appellate Court, 
it is absolutely dead and gone. If on 
the other hand it is affirmed by the Appel- 
late Court, it is equally dead and gone, 
though in a different way, namely, by 
being merged in the decree of the superior 
Court, which takes its place for all intents 
and purposes. Both the decrees cannot 
exist simultaneously. " 

It does not appear to me that the decision 
in Atul Chandra Singh v. Kunja Behari 
Singh (4) proceeded upon this principle. 
Ratherit would appear to have proceeded 
upon notions of due diligence or of 
hardship from which I have already 
expressed my dissent’ Butinan unreport- 
ed case (No. 156 of 1924) decided on the 
19th of August 1925, in appeal from an 
appellate order, where the facts were very 
similar tothe facts of the present cases, it 
was held that thetime for an application 
for restitution ran from the date when the 
decree of reversal was affirmed in second 
appealand not from the date of the decree 
of reversal, That was a decision of New- 
bould and B. B Ghose, JJ. And it was 
based upon the abservations of Mitter, J., 
in the case to which I have referred. Re- 
liance was also placed on Uma Charan 
Chakrabarti v. Nibaran Chandra Chakra- 
barti (16) where, on a similar line of reason- 
ing, it was held that when a preliminary 
decree in à mortgage suit has been affirmed 
on appeal, an application for a final decree 
is an application to make final the decree 
of the Appellate Oourt and that under 
Art. 181 of the Limitation Act time runs 
from the date of the Appellate Oourt’s 
decree. The decision of Newbould and 
B. B. Ghose, JJ. does not appear to have 
been cited before the Division Bench 
which made this reference and the line 
of argument disclosed therein has not 


(3 7 B. L. R. 704; 16 W. R. 1 (F. B), 
(16) 75 Ind. Oas. 2; 37 O. L. J. 452; A, L R, 1023 
Oal. 389. 
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been discussed in either of the judgments, 
In my opinion, however, our answer to this® 
reference must depend upon the view 
which we take of the applicability to the 
present question of the principle therein 
relied on. 

Now, the Article with which we are 
concerned, Art.181, isin the full sense of 
the word a residuary Article which is 
limited in its scope te applications. The 
broad scheme of the Indian Limitation 
Act is that, so far as possible, the terminus 
a qua ofthe period of limitation shall be 
stated specifically with reference to each 
class of suit, appeal or applica- 
tion. Theold English Statutes of limita- 
tion had been content to prescribe the 
period by putting as the limit so many 
years after the cause of action. The Indian 
Legislature endeavours in detail, by the 
Indian Limitation Act, to state in the third 
column of the schedule, the event which 
isto be taken as completing a cause of 
action, that is the date from which time 
begins to run. The language of the third 
column ofthe schedule should in general, 
if not indeed always, beso interpreted as 
to carry out the true intention of the 
Legislature, that is to say, to date the 
cause of action from the date on which the 
remedy is available to the party. This 
principle has been applied to the first,clause 
in the third column of Art.182. Rungiah 
Goundan d Co. v. Nanjappa Row (17): cf. 
Mulla Vittal Seeti Kutti v, Kunhi Pothum- 
ma (18). 

In Art.181 the Legislature makes pro- 
vision not for one definite type of cases 
but for an unknown number of cases of all 
kinds. The provision which it makes is 
specific as regards the period of limitation, 
but as regards the terminus a qua it is con- 
tent to state in general language and quite 
simply the fundamental principle that for 
the purposes of any particular application 
time is to run fromthe moment at which 
the applicant first had the right to make it, 

When ina case such as the present we 
are asked to import language to the 
effect that decrees become dead when 
they are affirmed on appeal, it is necessary 
to be careful lest we be ridden by a 


metaphor. This becomes all the more 
necessary when it appears that the 
language employed was directed 
to the question of execution—a 


question which has since been dealt with 
by what is now Art.182 of the schedule 
(17) 26 M. 780; 13 M. L. J. 412. 
(18) 43 Ind. Oas. 31; 40 M. 1040; 33 M. L. J. 320; 
(1317) M, W. N. 609; 32 M. L. T, 336; 6 L, W. 464. 
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to the Limitation Act with which wé are 
now concerned. Mitter, d., was applying 
his mind really, to put the matter in 
terms of the Limitation Act of 1908, to 
the question whether Art. 182 or Art. 183 
i8 applicable to the case of execution of & 
decree of a provincial Civil Court which 
has been affirmed on appeal by the High 
Court. Still greater caution is suggested 
by the fact that the language employed by 
the draftsman of the schedule to the Act of 
1908 is in Art. 182 inconsistent with the 
rigour of the metaphor in question. 
Article 182 speaks ofthe execution of a 
decree or order and dates the terminus a 
qua in a case where there has been an 
appeal from the order sought to be executed, 
from the date of the final decree or order 
of the Appellate Court or the withdrawal 
of the appeal. I do not say this by way 
of casting doubt upon the view that where 
a decree has been affirmed by a High Court 
on appeal limitation for purposes of 
execution runs*afresh from the appellate 
decree. Nor am I desirous of disputing 
that in such cases the appellate decree is 
the only decree which can be amended: 
Muhammad Sulaiman v. Muhammad Yar 
Khan(19),or whichcan be reyiewed: Chandra 
Kanta v. Lakshman Chandra (20), or which 
can operate as res judicata, Kailash 
Chandra Basu v. Girja Sundari Debi (21). 
or which can be made final or absolute 
Gajadhar Singh v. Kishen Jiwan Lal (22); 
and Uma Charan Chakrabarti v, Nibaran 
Chandra Chakrabarti (16), or which puts an 
end to the period for which mesne profits 
can be ascertained: Bhup Indar Bakadar 
Singh v. Bijai Bahadur Singh (23). For 
each of these propositions there is specific 
practical reason. Indeed there are 
decisions of the Judicial Gommittee cover- 
ing most of, these points Brij Narain v. 
Tejbal Bikram (24), Abdul Majid v. 
Jawahir Lal (25) and Bhup Indar Bahadur 


Singh v. Bijat Bahadur Singh (23). If, how-. 


ever, the full vigour of Mr Justice Mitter's 
language is pressed in the present case 
1 cannot omit to point out that that langu- 

(19) 11 A. 207; A. W. N. (1889) 55. 

90) 36 Ind. Cas. 460; 24 O. L. J. 517; 21 O. W.N. 430. 

21) 14 Ind. Cas. 299; 39 O. 925; 16 O. W. N. 658. 

22) 42 Ind. Cas. 93; 39 A. 641; 15 A. L. J. 734. 

28) 23 A. 152; 5 O. W.N. 52; 27 I A. 209; 10 M.L. J. 
290; 2 Bom. L. R. 978; 7 Bar. P. O. J. 788 (P. O.). 

(24) 6 Ind. Oas. 669; 37 L A. 70; 32 A.295; 14 0. 
W.N. 607; TA L. J. 507; 11 O. L. J. 560; 12 Bom. L. 
R. 444; 8 M. L. T. 57; 20 M. L.J. 587; (1910) M. W. 
N. 382 (P. 0.). 

(25) 23 Ind. Oas. 649; 36 A. 350, 12 A. L. J. 624; 16 
Bam. L. R. 395; 18 O. W. N. 963; 19 O. L. J. 026; 27 
M. L. J. 17; (1914) M. W.N. 485; 16 M. L. T. 44; 1 
L. W. 44 (P. O). 
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age itself was considered by the Judicial 
Committee in the case of Kristo Kinkur 
Roy v. Rajah Burrodacaunt Roy (26). In 
the view taken by the Board it became 
unnecessary to decide the question 
whether the decree of the High Court 
affirming a decree ofa Zilla Court was to 
be taken to incorporate the latter in itself 
so that, for the purposes of execution, 
the decree to be executed was to be taken 
to bea decree of the High Court. To that 
question the words of Mr. Justice Mitter 
were understood to be limited but, ever so, 
the opinion intimated was “If the ques- 
tion were res integra, their Lordships 
would incline to the view taken by the 
Judges of the High Court in the present 
case, viz., that the execution ought to pro- 
ceed on adecree, of which the mandatory 
part expressly declares the right sought 
tobe enforced. Oonsidering, however, that, 
for the reasons already given, the question 
ig not of much practical importance, their 
Lordships will not express dissent from 
the rulings of the Madras Court, and of 
the Fall Bench of the Bengal Court, fur- 
ther than by saying that there may be 
cases in which the Appellate Oourt, par- 
ticularly on special appeal, might see good 
reasons to limit its decision to a simple 
dismissal of the appeal, and to abstain 
from confirming & decree erroneous or 
questionable, yet not open to examination 
by reason of the special and limited nature 
of the appeal.” The Privy Council appears 
to me to have had difficulty in appreciating 
that there is any necessity of reason that 
decrees become dead for all purposes when 
affirmed, 


The decision of the Privy Oouncil in 
Hukum Chand Boid v. Pirthi Chand Lal 
(27) was a direct refusal to apply the prin- 
ciple that a decree which has been affirmed 
in appeal is for all purposes dead. In 
that case the question of limitation arose 
on aclaim by the purchaser of a patni 
talug at asale for arrears of rent under 
Bengal Regulation VIII of 1819 in suite by 
the darpatnidars to which the purchaser 
was. party. The sale had been set aside 
by the District Judge on the 24th of August 
1905 and the High Oourt on appeal affirmed 
his decision on the 3rd August, 1906, 
The appellant sued for certain sums he 

26) 14 M. I. A. 465 at pp. 488 to 492; 17 W. R. 292 
10 B. L. R. 101; 2 Suth. P. O. J. 564; 3 Sar. P. O. J. 62! 
20 E. R. 800, 

(27) 50 Ind. Cas. 444; 46 O. 670, 22 O. W. N. 721; 71 
A.L. J.514; 36 M. L. J. 557; 21 Bom. L, R. 632; (1919); 


M. W. N. 258; 30 C. L.J. 71, 26 M. L. J. 131; 10 L. W. 
416; 46 I. A, 52 (P. O.). 
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had been required to pay to the zemindar 
and his suit was treated asa suit for 
money paid for an existing consideration 
which afterwards failed. The question 
was whether the three years prescribed 
by Art. 97 of the Limitation Act, 1877, 
should run from the date of the decision 
of the District Judge or the decision of 
the High Court. Acting upon the footing 
thatit was thereversal of the sale which 
constituted fhe plaintiff's cause of aotion, 
the decision of the Board, delivered by 


Bir Lawrence Jenkins, was in these 
terms: 
“Both Courts have held that the 


failure of consideration was at the date of 
the first Cour'ts decree. Their Lordships 
feel no doubt that as between these two 
decrees this is the correct view, for what- 
ever may be the theory under other systems 
of law, under the Indian Law and procedure 
an original decree is not,suspended by pre- 
sentation of an appeal nor is its operation 
interrupted where the decree on appeal is 
one of dismissal.” 

Now Art, 97 isonly a particular applica- 
tion of the general principle expressed in 
Art. 181 and, in my judgment, Art. 181 
being a residuary article intended to meet 
all manner of cases it is necessary in apply- 
ing it to see whether the nature of the case 
requires that the decree which has been 
affirmed on appeal should be disregarded 
in arriving at the date at which the right 
in the applicant first accrued. That this 
may sometimes be necessary for the proper 
applieation of Art. 181to applications in 
execution may well be thought to follow 
from the circumstance that it cannot be 
said that Art. 182 covers all possible cases of 
applications for execution. Rungiah Gound- 
an & Oo. v. Nanjappa Row (17). The case of 
Uma Charan Chakraberty v. Nibaran 
Chakraberty (16) relied upon by Newbould 
and B. B. Ghosh, JJ., inthe unreported case 
already mentioned is another instance of 
the same thing. The governing considera- 
tion in that case was that only one decree 
can be made final and that must be the 
preliminary decree of the Appellate Court. 
Tt is true that the Bombay High Court in 
Kurgodigauda v. Ningangauda (28) applied 
Art. 6 of the Limitation Act to an applica- 
tion under  5.144o0f theCivil Procedure 
Oode on the footing that the words 
“an application for the execution of a 
decree" are not to be construed so 
narrowly as to exclude an applica- 
tion for restitution in consequence of the 


(28) 41 Ind, Oas. 238; 41 B. 625; 19 Bom, L, R. 638. 
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degree. It is further true that such an / 
application may be said to be concerned 
with the working out ofthe decree which? 
varies or reverses the decision of the lower 
Court. It isan application for relief which 
is consequential upon the Appellate Court's 
decree of reversal. But the relief is not 
in all cases granted by the decree of the 
Appellate Court taken by itself. Ifit is so 
granted, then a casearises ofthe character 
which was decided in this Court in Appeal 
from Appellate Order No. 301 of 1922, on 
the 27th of August 1923. In sucha case 
the remedy provided bys. 144 of the 
Civil Procedure Code is not required. All 
that it is necessary to do is to have execu- 
tion of the Appellate Court's decree as it 
stands. To such a caseArt. 182 would 
apply as was held by Ohatterjea and 
Panton JJ. But theapplieation to be made 
under s.144is an application which must 
be made to the Court of first instance 
whether the decree varied or reversed was 
passed by that Court or a higher Court. 
That Court has to determine whether the 
applicant is entitled to any and what 
benefits by way of restitution or otherwise 
by reason of the decree of the Appellate 
Court varying or reversing a previous 
decree. We haveto determine this case under 
Art. 181 of the Limitation Act which directs 
usin general language to find out the date 
on which the applicants’ right accrued. 
In the ordinary and natural meaning of 
the words their right accrued immediately 
the District Judge reversed the decision 
of the trial Court and reduced the amount 
of the plaintiffs claim. Unless, therefore, 
we are required by reason of the nature 
of the matter to ignore the effect of that 
decision because it was confirmed on appeal 
it seems to me to be wrong todo so. To 
refuse so to do does not involve the pro- 
position that two decrees for the same 
thing may be executed simultaneously. 
Nor does it involve, so far as I can see, 
the affirmance of any other proposition 
than can be regarded as inconvenient or 
absurd. Iam ofopinion, therefore, that we 
should answer the question put to us by 
saying that the time to be reckoned under 
Art. 181 0f the Limitation Act should be 
counted from the decree of the lower 
Appellate Oourt and that the tenants are 
not entitled to get deduction of the period 
occupied by the appeals to this Court. 

As no further point remains to be deter- 
mined, the judgment of Suhrawardy, J., 
must take effect: the appeals of the plaintiff 
must be allowed and the tenants’ applica- 
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tions under s, 144 of the Civil Procedure 
Code must in each case be dismissed. ` 
e There will be no order as to costs save 
. that the plaintiff must have the costa of 


the hearing before us. Five gold mehurs 
_for the whole case. 


C. C. Ghose, J.—I agree. 
Buckland, J.—I agree. 


A. Appeals dismissed, 
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CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAAL DRORER No. 7 
oF 1927. 

May 23, 1928. 
Present:—Mr., Justice B. B. Ghose and 
Mr. Justice Basu. 

KRISHNA CHANDRA BHOWMIK— 
DErBNDaNT No, 1—APPBLLANT 
versus” 

PABNA DHANA. BHANDAR Oo. Lr». 

AND OTHERR—PLAINTIFFS—RESPONDBNTS. 

Bengal Land Revenue Sales Act (XI of 1859), ss. $, 5 
7, 18— Revenue sale—BServiwe of notice—Onus of proof 
of due service—Omission to serve notices under 88, 5 and 
7—Validity of sale—Sale of separate share for arrears 
of entire estate, when legal—Sale for arrears not due 
‘validity of. i 

When there is an affidavit of a process-server of 
proper service ofa notice, the party who impugna 
the fact ought to prove that there was no service. 
[p. 553, col. 2 ] 

In giving the name of the owner of an estate which 
is sought to be sold for arrears of revenue, the Col- 
lector does not commit an irregularity in giving the 
mme which is recorded in the D register. [p. 554, 
COl. 4.4 

Omission to serve notices under s. 7 of the Bengal 
Land Revenue Sales Act is neither an irregalanty nor 
anillegality which can vitiate & salo. Lp. 555, col. 1.] 

The words ‘under attachment by order of any 
judicial authority’ in s, 5 of the Bengal Land Revenue 
Sales Act do not include an order for sale in 
execution of a decree on a mortgage, and though it 
may be expedient to serve notices under s, 5of 
the Act when a mortgage has been found to 
be a good one by judicial decision, it cannot be 
said that, if such notices ere not served the law ig 
contravened, [p 555, col. 2.] 

hen an estate is in arrear, the Collector should 
leok to his books to find which of the separate shares 
or which number of them was in arrear for that kist, 
If no separate share is in arrear for that kist the 
entire estate is hable to be sold, but no separate 
share can be sold for an arrear of & previous list. [p. 
556, col, 2] 

If no arrear is due for the kist for which an estate 
is sold thesale is without jurisdiction. [p. 556, col. 


1. 
yoo Janv. Ganga Bishun Singh (1), referred 
Appeal from a decree of the Second 


ty uu da Pabna, dated the 22nd July, 


KRISHNA OHANDRA BHOWMIK 9, PABNA DHANA BHANDAR O0, LTD. 1171 0.1929 


Messrs. H. D. Bose, Radha Binode Pal, 


“Nagendra Nath Bose, Hem Kumar Bose and 


pakan Nath Mitter, fur the Appel- 
ant. 

Messrs, Sarat Chandra Roy Choudhury 
and Krishna Kamal Moitra, for the Res- 


pondents. 
JUDGMENT. 

B. B. Ghose, J.—This is an appeal by 
defendant No.1 against the judgment and 
decree of the Subordinate Judge, Second 
Court, Pabna, setting aside a revenue sale. 
The facts are these: There was an estate 
Touzt No. 10. Defendants Nos. 2 to 11 who 
are the respondentsin this Court opened & 
separate account No. 10-6. They mortgag- 
ed their interest in this separate account 
along with some other property to the 
plaintiff Company who are respondents 
along with the other defendant. It is not 
necessary to statein detail the provisions 
of the mortgage-deed. A suit was brought 
on the mortgage by the plaintiff Company 
which was Suit No. 125 of 1918, They 
obtained a decree and a sale proclamation 
was issued in execution of their mortgage- 
decree by the Subordinate Judge on 2nd 
October, 1923, The property was sold and 
purchased by the plaintiff Company on 19th 
November, 1923. Eight applications were 
made by the several judgment-debtors for 
setting aside the sale. There was default 
in payment of the revenue of the estate 
in the separate account No. 10-6. The 
12th January, 1924, wasthe last date of 
payment and the amount due on that date 
was Ks. 35-2-0. On that date, however, the 
general account of estate No. 10 showed 
that there was an excess credited to the 
account of -the estate to the extent of 
seven annas, Therefore, nothing could 
be done as to the sale of the separate 
account for arrears of revenue on ac- 
count of that default. The ‘next date for 
payment of revenue for the subsequent 
quarter was 28th March, 1924. On 27th 
March, 1924, that is, on the previous date, 
the proprietors of the separate account 
No. 10-6 paid the amount due for that 
kist for that separate estate which was 
Rs. 20-13-0. On 28th March, however, 
there was arrear of revenue due in general 
account of the estate No. 10 tothe extent 
of six annas and five pies, so there was an 
arrear of revenue due on account of the 
estate No. 10 for which the estate was 
liable to be sold. On 22nd May, 1924, the 
Oollector issued a Notification tor sale of 
separate estate No. 10/6 for arrears due to 
the extent of Rs, 35-2-0 the amount due on 
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it for the January kist and the separate 
estate was sold on 26th June, 1924, and 
purchased by defendant No.1 for Rs. 2,050. 
There was an application under 8. 25 of the 
revenue sale law to the Commissioner by 
the plaintiff Company. That was rejected. 
The sale was confirmed and the sale certifi- 
cate wasjissued in favour of defendant No. 1 
on 10th December, 1924. In the meantime 
the applications that were made by the 
judgment-debtors in the mortgage suit 
for setting aside the sale of their pro- 
perties in execution of the mortgage-decree 
of the plaintiff was settled on compromise 
on 16th June, 1924. It is not necessary 
for the present purpose to state the terms of 
the compromise in detail. It is sufficient 
to say that the sale was set aside with 
regard to some of tke properties. It was 
confirmed with regard to some and certain 
stipulations were entered into between the 
parties forthe debt to be considered to have 
been paid off in certain circumstances, | 

The present suit was brought on 10th 
July, 1925, The defaulting proprietors 

were made defendants, but they take no 
“interest in the litigation. The only con- 
tending parties are the plaintiff Company 
and defendant No.1. The Subordinate 
Judge has decreed the suit on several 
grounds. They are as follows :— 

(1) That there was no arrear due for the 
Mareh kist of 1924 for this separate account 
No. 10/6. The sale was, however, effected 
for the March kist as shown by the 
Rubakart and the notification of the 
Oollector. : Therefore the sale was without 
jurisdiction ; 

(2) As the plaintiff had obtained a decree 
on their mortgage a notice was necessary 
under the.provisions of s. 5, Act XI 1859: 
see paragraph commencing as thirdly, and 
as no such notice was served there was a 
serious irregularity ; 

(3) Notice under s.6 was not served 
before 30 days of the sale as required 
by s. 6, Act XI 1859. That the name of 
the proprietor was wrongly given as Rai 
Saheb Girish Chandra Bagchi, whereas it 
was known at the Oollector’s office, that he 
was not the proprietor. This misled the 
plaintiffs and, therefore, payment was not 
made. It was also held that service was 
not effected on the properties: 

(4) Notices under s.70f the Act were 
not served. These irregularities caused 
substantial injury to the plaintiff as the 
property was sold at an inadequate price. 

There was another prayer in the plaint 
` thata declaration might be made if the 


553 


. sale isnot set aside that defendant No. 1 
has purchased the property subjecttothe e 


mortgage lien of the plaintiffs. This was 
an alternative prayer and the Subordinate 
Judge held that ifhe had not set aside 
the sale he would have granted the 
alternative prayer in respect of the pro- 
perties of which the sale has been set 
aside by the compromise dated 16th June, 
1926. 

I propose to deal with the points sepa- 
rately. The learned Advocate for the 
appellant has contended that the Sub- 
ordinate Judge, is wrong in his conclusion 
with regard to every one of the questions, 
His contention is that with regard to many 
of the questions under the third head 
decided by the Subordinate Judge the 
plaintiffs did not specifically raise the 
objections in their petition of appeal 
before the  Gommissioner; for instance 
they never urged as a ground before the 
Commissioner in their appeal that the 
name of the petitioner has been wrongly 
given; nor did they allege that notices had 
not been served on the various properties. 
What the plaintifis said in ground No. 4 
in their grounds of appeal was that the 
sale was held less than 30 clear days 
from the date of affixing the notification 
under ss. 6 and 13 of the Act in the office 
of the Collector, but no other point was 
taken. There seems to be a good deal 
of substance inthe contention. But apart 
from this, there is nothing to show that 
asa matter of fact notices were not served 
according to law. - There is no evidence in 
support of the allegation of the plaintiffs, 
On the other hand, it will appear frem 
Ex. Fand Ex. R, that notices were served 
on z3rd May, 1924. The peon who served 
the process was called by the plaintiffs to 
prove service of process in the mortgage 
suit. But no question was put to him 
as to whether he had actually served the 
notices in question or not. It was 
suggested in the judgment of the Sub- 
ordinate Judge that it was the duty of 
defendant No.1 to get this fact from the 
peon. I donot think that the Subordinate 
Judge, was right in so holding. When 
there was an affidavit of the peon of 
proper service of notice, the party who 
impugns the fact ought to have proved 
that there was no service. The plaint- 
iffe fought shy of the question for the 
obvious reason that there was no substance 
in their plea. Therefore, it must be taken 
as a fact that there was service as proved 
by the various returns Ex. F., Ex. R, Ex. 
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4 (f) and Ex. H, and, therefore, this objec- 
tion on the part ofthe plaintiffs is unten- 
able. There is one matter in this con- 
nexion which 1 think I ought to state here. 
In Ex. 4 (e), which is a copy of ihe 
Rubakari of the Collector ordering service 
of notification fer sale of the property in 
question on 26th June, 1924, there are some 
entries at the top showing certain 
demands on the property for cesses and 
so forth. These demands were made under 
Public Demands Recovery Act for which 
a certificate was filed on 2nd June, 1924. 
This appears from Ex. 9 (b) and Ex. 
1l (a). 

The Subordinate Judge argues from 
this fact that the notification must have 
been issued subsequent to the 2nd June, 
1924, and, therefore, the whole story of 
service in May must be entirely false, It 
does not appear, however, from the 
evidence as to who made the entries on the 
top of the Rubakari Hix. 4 (e) and when. It 
cannot be conceived for & moment that 
these entries were made by the Oollector 
who signed the Rubakari on 22nd May, 
1924, or the Deputy €ollector who asked 
for an order for the notification on 20th 
May, 1924. Who then made the entries and 
when? The Subordinate Judge assumes 
that these entries must have been made 
before the notice was made over to the peon 
for service. A person was called from the 
Collectorate. No question was putto him 
about this. The defendant made a prayer to 
the Subordinate Judge to re-call the witness 
so that questions might be put to him 
as regardsthis matter. That was refused, 
The entries appear inthe certified copy. 
Whether they were made bysome person 
after the certificate was lodged for the 
purpose of calculating as to how much 
was due from that particular estate so that 
the money might be realized from the 
surplus sale proceeds or for any other 
purposes, these questions are left wholly 
uninvestigated and I cannot agree with 
the opinion of the Subordinate Judge that 
purely because there are these entries 
made on the top of the Rubakari the 
whole story of due service of process 
must be disbelieved. So much for the 
third point as regards service of notice 
under 8. 6. My conclusion is that it has 
been satisfactorily proved that the notices 
were properly served and there was no 
contravention of the provisions of s. 6 of 
the Aot. 

The fact that the name of the proprietor 
of this separate estate was given as Rai 
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Saheb Girish Chandra Bagchi appears in 
Hix. G, the notification for sale. The 
Subordinate Judge says that the people 
inthe Collectorate knew that the interest 
of Rai Saheb Girish Ohandra Bagchi in 
the property ceased some time in August, 
1923, and, therefore, it was a grave irre- 
gularity on the part of the Oollector to 
insert the name of the Rai Saheb as 
ihe proprietor of the property in the 
sale notification. It appears from 
Ex. 10 that a certificate was filed by 
public demands with regard to this 
property, and apparently the Rai Saheb 
was said to be the certificate debtor (which 
was contracted into O.D., but wrongl 
elaborated as Collector's Department). It 
appears from O. X dated 16th April, 1924, 
that the certificate-debtor had transferred 
his interest to Joy Durga Devi on 14th 
August, 1923. The Subordinate Judge next 
says that the certificate was issued on 2nd 
June, 1924, in the name of Joy Durga 
Debi, that is, Ex. 9 (b), and, therefore, it was 
wrong on the part of theclerk in the Oollec- 
torate to insert the name of the Rai Saheb 
inthe notification for sale Ex. G. But it 
appears that the name of Rai Saheb is 
registered in Register D of the Oollector. 
This appears for the evidence of witness 
No, 3 for the defendant, and also in the 
evidence of defendant's witness No. 1 
Atul Ohandra Bhattacharjee, who were 
cross-examined on the question on behalf 
of the plaintiffs. The Collector in giving 
the name of the owner of an estate which 
is sought to be sold was quite right in 
giving the name which was in the D 
register, and it was not an irregularity 
to put in his name; nor does it 
appear that the plaintiffs made any 
grievance of the fact that on that ground 
they were unable to pay the arrears 
due. Besides, it seems to me that 
this irregularity, if there is any, has not 
been shown to have caused any substantial 
injury to the plaintiff. This disposes of 
point No, 3. 

With regard to the 4th point, assuming 
that notices under s.7 of the Act were not 
served, I do not think that the sale can be 
vitiated on that account. Notices under 
8.7 are only for the purpose of forbidding 
the tenants from paying their rent to the 
defaulting proprietor. If such notice is not 
served and the tenants pay the rent due to 
the defaulting proprietor, then it would be 
a question whether the auction-purchaser 
would again be entitled to recover that 
rent, It is not a question between the de- 
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faulting proprietor and the Collector as to 
whether notice under s. 7 was served or not. 
It is unnecessary to elaborate the point as 
in my opinion itis neither an irregularity 
nor an illegality which can vitiate a sale if 
notices under s. 7, Act XI 1859 are not 
served. 

The next question which I take up is 
question No. 2 as to service of notice under 
s.5 ofthe Act. Section 5 of the Act re- 
quires thata notification should be made 
specifying the amount ofthe arrear or de- 
mand of certain descriptions and the latest 
date on which payment thereof shall be 
received for a period not less than 15 clear 
days preceding the date fixed for payment 
according to s. 3 of the Act, in certain plac- 
es and paragraph “thirdly” specifies arrears 
of estates under attachment by order ofany 
judicial authority or managed by the Ool- 
lector in accordance with such order. 


The learned Counsel on both sides admit 
that there was no date fixed for payment of 
the arrears according tos. 3 of this Act in 
this case. What was admitted by both par- 
ties before us is this: that the arrears fell 
due and were payable on 12th January and 
on 28th March, and if not paid by sunset 
of those dates the property would be liable 
to be sold. If that be sol donot see how 
any notification can be affixed as required 
by the first part of s, 5 of the Act. In that 
view it seems to me that that section would 
not be applicable to the particular facts of 
this case; and the learned Advocate for the 
respondent was unable to explain to us 
how upon his own statement that there was 
no date fixed for payment under s. 3 of the 
Act it was possible for the Collector to 
affix any notification as directed by s. 5 
in this case. Then again as this point has 
been argued before us by both sides, I think 
I ought to record my opinion as to the pro- 
per interpretation of the paragraph beginn- 
ing as “thirdly” of that section. It refers to 
arrears of estates under attachment by 
order of any judicial authority. The Sub- 
ordinate Judge has referred to Note 4 
underthat section in the Board’s Manual 
which runs thus: 


“In mortgage deeree when the decree con- 
tains a direction to sell, such decrees have 
the force of an attachment and hence for- 
mal attachments are unnecessary; but the 
Revenue Courts get notice of such decrees 
when the sale proclamations are issued 
under s. 289, Oivil Procedure Oode, (O. 
XXX, r. 67 of the Code of 1908), and should 
then consider the estate as being under 
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attachment by judicial authority and issue 
notices prescribed by this section.” 

The reference is Board’s Miscellaneous 
proceedings of 11th May, 1895. It is argued 
by the learned Counsel for the appellant 
that the words of the Act are “ under attach- 
ment by order of .any judicial authority." 
An order for sale or sale proclamation issu- 
ed under a mortgage decree is not an order 
for attachment under judicial authority” 
and it is wrong to say that an order for 
sale has the effect of such attachment, 
and, therefore, this paragraph of 8. 5 of the 
Act has no application to a sale proclama- 
tion. True, itseems to be somewhat an- 
omalous that a mere attaching creditor 
would be entitled to have notice served 
under 8, 5 but nov a mortgagee who has got 
a contractual lien on the property, At- 
tachment is only a judicial lien and does 
not confer any interest on the property; 
whereas a mortgage creates an interest in 
property itself. As I have already said 
the position seems to be anomalous, But 
one cannot extend the meaning of the 
words ‘‘under attachment by order of any 
judicial authority” as meaning an order 
for sale in execution of a decree on a mort- 
gage. It may be expedient to serve notice 
under s. 5 when a mortgage has been 
found to be a good one bv judicial deci- 
sion, and very rightly the Board has direat- 
ed the Revenue Authorities to serve notices 
as prescribed by that section. But it can- 
not be said that if such notices are not 
issued, where there is no order of attach- 
ment by any judicial authority, the law has 
been contravened. On this point I am 
unable to agree with the decision of the 
Subordinate Judge. 

Now there remains the first point whieh 
to me seems to be the most important 
of all, and to my mind it is not free from 
difficulty, The question must be answer- 
ed with reference to 8. 13 of the Revenue 
Sale Law. Thatsection runs as follows: 

“Whenever the Collector shall have order- 
ed a separate account or accounts to be 
kept for one or more shares, if the estate 
shall become liable to sale for arrears of 
revenue the Collector, or other officer as 
aforesaid in the first place shall put up to 
gale only that share or those shares of the 
estate from which according to the separate 
accounts, an arrear of revenue may be due." 

The learned Subordinate Judge has upon 
the facts which I have already stated found 
that there was no arrear due en account of 
the March kist for this separate account. 
Therefore, the sale for the March kist which. 
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the Collector ordered was without jurisdic- 
tion, there being no arrears left. The learn- 
ed Subordinate Judge took some trouble in 
finding that the sale was held for arrears 
of March kist, and he found that the March 
kist having been paid by the defaulting pro- 
prietor of the separate account No. 10/6 
there was no arrear due. There was some 
argument before us on behalf of the appel- 
lent as to whether the sale could be said 
to have been held on account of the March 
List. Reference was made to the sale 
notification in which it is not stated for 
which kist the property waa going to be 
sold. That notification was in accordance 
with the form sanctioned by the Govern- 
ment, and no kist for which the sale is to be 
held is mentioned in that form. The Sub- 
ordinate Judge, however, refers to the 
Rubakari Ex. 4 (e) and Ex. 8. ltis enter- 
ed there that the sale isto be for the March 
kist of 1924, and that is alsotobe found in 
Ex.F which is described as hukumnama, 
order of the Collector on the Nazir dated 
23rd May, 1924. On these documents the 
Subordinate Judge based his conclusion 
that the sale was bad for an arrear of 
revenue for the March kist of 1924, 
and as there was no arrear of revenue 
for the March kist of 1924 the sale was 
without jurisdiction. 


The question is whether under the cir- 
cumstances of this case the separate account 
No. 10/6 could be sold for arrears of revenue 
which was undoubtedly unpaid on 12th 
January, 1924, for this separate account. As 
I have already pointed out the property 
eould not have been sold for the arrears in 
January, because the estate was not liable 
to besold on that date there having been 
an excess payment of 7 annas on account of 
the estate, although this particular separate 
account was in default. On the expiry of 
28th March, 1924, the estate was liable to 
be sold because there was an arrear of 6 
annas Spies for the estate. Now when 
the Oollector found that there was an 
arrear due for the estate and the estate 
was liable to be sold, what was he next 
to do? He had to find, when there are 
separate accounts, which separate account 
or which number of them were in arrears. 
The Collector had to see the shares of the 
estate from which arrearofreyvenue was 
due. Now turning to his books he would 
find that no arrear was due for March 
from estate No 10/6. The question then 
is: Was he entitled to go back and find 
that this separate account or any other 
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separate account Was in arrear on any pre- 
vious date in the course of the year? The 
learned Counsel for the appellant argues 
that he was so entitled, while the respen- 
dent contends that he was not, This seems 
to be the crucial point in the case, and it 
Seems to me that the respondent’s conten- 
tion should be given eect to, Suppose 
there were two or more separate accounts, 
asin this case there are several, No. 10/6 
was not in arrearsin March. But euppose 
No. 10/1 was in arrear in March and 10/6 
was in arrearin January. Which of the 
two properties should be sold, or should 
beth be sold? and then, going a step fur- 
ther, could the Collector go beyond that 
date and find ifin September some other 
separate share was in arrear; Tomy mind 
that would lead to confusion. 


The simple construction, therefore, should 
be that when an estate is in arrear the 
Collector should look to his books to find 
which ofthe separate shares or which num- 
ber of them was in arrear for that kist, If 
no separate share is in arrear for that kist 
the entire estate is liable to be sold, but 
no separate share can be sold for an arrear 
ef a previous kist. It is further contended 
on behalf of the respondent that the de- 
fault in payment of revenue of the share 
of 10-6in January was not an arrear of 
revenue because the estate was not in ar- 
rear, Ifthe estate was not inarrear, then the 
separate account could not be sold on ac- 
count of the default of the proprietor of the 
separate account No10/6 for the January kist 
under 6.13. Thishasalso been explained 
in r. 90 at page 284 of the Manual of Reve- 
nue andthe Patni Sale Laws published 
under the authority of the Board of Revenue 
in 1928. Reference has been made on 
behalf of the respendent to the case of 
Mahomed Jan v. Ganga Bishun Singh (1). 
That case has some bearing upon the pre- 
gent case, in which it was held that if no 
arrear was due for the kist for which an 
estate was sold, the sale was without juris- 
diction. Iam of opinion that the disputed 
share could not be sold for the arrear of the 
estate for the March kist, 

Under these circumstances it must be 
held that on the first ground this appeal 
fails and should be dismissed. I should 
add that with reference to the alternative 
prayer of the plaintiffs that it is not main- 
tainable. Ifthe pleintiffa had any right 

(1) 10 Ind. Oas. 272; 38 O. 537; 38 L A. 80; 15 O. 
W. N. 443; 9 M. L. T. 446; 8 A.L, J. 480; 13 OL, 
J. 525; 13 Bom. L. R. 413; (1911) 2M. W. Ñ, 277; 91 
M. L, J. 1148 (P. ©.). 
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as mortgagees they might bring a suit for 
enforcing their right and ask for any con- 
sequential relief in a property framed suit. 
Their prayer for the declaration they have 
asked for cannot be maintained, and if I 
hold that the sale was a good one their 
prayer for the alternative relief would have 
been refused. In the result this appeal is 
dismissed. There will be no costs either in 
this Oourt or in the lower Oourtto either 
of the parties, as the plaintiffs had unneces- 
sarily prolonged the hearing by raising un- 
tenable grounds on the facts. 

Basu, J.—1 agree, 

A. Appeal dismissed, 


CALCUTTA HIGH COURT, 
APPRAL FROM arr ORDER No. 307 or 
1926. 

February 27, 1928. 
Present:—Mr. Justice B. B. Ghose 
and Mr. Justice Cammiade. 
KASI NATH GHOSH AND ASOTHER— 
DEFENDANTS ~APPELLANTS 


versus 
HIMMAT ALI OHOWDHRY AND OTHERS 
— PLAINTIFF AND DRFENDANTS— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 07, O. IX, 
r. 18—Ex parte preliminary deeree—Order refusing 
to set aside ex parte decree—A ppeal—Passing of final 
decree—Competency of appeal. 

An appeal from an order refusing to set aside an ex 

arte preliminary decree is not incompetent merely 
use a final decree is passed befere the filing 
of the appeal. 

Under the present Oivil Procedure Code, the 
right to preferan appeal from a preliminary decree 
is not taken away by the passing ofa final decree. 

Jogendra Narayan Das v. Satyendra Ghandra Ghose 


(1), distinguished. 
Shama Purshad Roy v. Hurro PurshadjRoy (2), fol- 
lowed, 


Appeal against an order of the Sub- 
Judge, Dinajpur, dated the 19th May, 1926. 

Messrs. Jogesh Chandra Roy and Bankim 
Chandra Banerji, for the Appellant. 

Messrs. Sarat Chandra Bose and Gopendra 
Nath Das, for the Respondents, 

Mr. Suresh Chandra Talugdar, for the 
Deputy Registrar. 

JUDGMENT. 

B. B. Ghose, J.—This appeal arises 
from an order refusing to set aside an 
ex parte decree passed in a suit on a mort- 
gage brought on 20th December 1924. After 
the suit had been pending for some time, 
an application was made by the defendants 
on 4th November, 1925, for further time. 
The application was ostensibly on the 

ound of illness of witnesses and so forth. 
That application was rejected. The plaintiff 
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also filed an application which wasalso reject- 
ed. Upon that the defendants’ Pleader alleged 
that he had no further instructions and 
retired from the case. The plaintiff pro- 
ceeded to prove his case ex parte and ob- 
tained a decree. The present application 
was madeon 2nd December, 1925,for setting 
aside the ex parte decree. The Subordinate 
Judge has stated his grounds for rejecting 
the application. From that order, the 
present appeal has been presented. 

A preliminary objection has been taken 
that no appeal lies, The ground is that 
the application under O. IX, r. 18, Civil 
Procedure Oode, was dismissed on 19th 
May, 1926. The final decree in the mort- 
gage suit was made on 28th June, 1936. 
ltis contended on the authority of the case 
Jogendra Narayan Das v. Satyendra Chan- 
dra Ghose (1) that the appeal is incompetent 
because of the passing of the final decree 
in the mortgage suit. With great respect 
I am unable to agree with the reasons of 
the judgment. An appeal is allowed 
against an order under O. IX, r. 13, Civil 
Procedure Code, by O., XLIII. There is 
no provision in the Cede which debars an 
appeal from such an order unless there is 
an appeal from the ex parte decree itself, 
and surely there is no basis for the argu- 
ment that an appeal from the order ig 
incompetent if there is no appeal from the 
final decree. The reported case appears to 
be based on certain cases in this Oourt 
where it has been held that an appeal 
against the preliminary decree is not in- 
competent, if before the appeal is filed, the 
final decree in the case has been made and 
there is no appeal from the final decree. 
In my opinion, those decisions based upon 
the provisions of the Oivil Procedure Oode 
of 1882 cannot be sustained upon proper 
grounds. The Oode of 1882 allowed a 
preliminary decree to be questioned in an 
appeal from the final decree and the basia 
of the decisions under the Code of 1882 
was that after the final decree is passed, the 
preliminary decree ceases to exist and is 
absorbed in the final decree. The preli- 
minary decree having no separate existence 
an appeal from sucha decree was held to 
be infructuous when the final decree was 
made. Under the present Oode, the two 
decrees are independent and separate. One 
cannot now question ¿the validity of the 
preliminary decree by an appeal from the 
final decree, . 

Under s. 97 if a person aggrieved bya 


(1) 90 Ind. Oas, 380; 29 O. W. N. 640; A, I. R. 1924 
Qal. 799, 


558 


preliminary deorée does not appeal from it 
he is precluded from disputing its correct- 
ness by his appeal from the final decree. In 
my opinion, therefore, where a preliminary 
decree has an independent existence and a 
person aggrieved by it is bound to appeal 
from it, that right cannot be taken away 
by a final decree being passed either before 
or after the person appeals from the pre- 
liminary decree. If a proper case had 
arisen before us, we would have referred 
this question to the Full Bench for the 
point being settled once for all, as we think 
that the view taken by the Madras and 
Allahabad High Oourts is the correct view 
to take under the present Code and that 
the view taken in a serios of cases in our 
Court cannot be sustained upon principle. 
But this is not such a case in which a 
reference may be made, 

In the present case the question is with 
regard to an appeal from an order refusing 
to set aside an ex parte decree. In deciding 
this matter the question of the merits 
of the case does not arise for consideration; 
and what does it matter whether a final 
decree has been made in such a case or 
not? Ifthe order refusing to set aside an 
ex parte decree is reversed by this Oourt 
on appeal, the preliminary decree, as well 
as the final. decree being all dependent 
decrees, must all fall tothe ground. This 
principle follows from what was observed 
by Lord Justice Turner in the Privy Ooun- 
cil case, Shama Purshad Roy v. Hurro Pur- 
shad Roy (2). This would be a question of 
dependent decrees. We need not differ 
from the actual decision in the case in 
Jogendra Narayan Dasv. Satyendra Chandar 
Ghose (1) because there the appeal was aga- 
inst an order dismissing an application for 
setting aside an ex parte decree for default, 
and also an application for setting aside the 
dismiseal for default was made which was 
again dismissed. It might very well reason- 
ably be held in that case that the appeal 
frem those two erders was not at all sus- 
tainable. We, therefore, think that the 
preliminary objection taken in this case 
is not sound. 

But coming to the merits, however, we 
find that the appellants have got no case. 
The grounds which the appellants stated 
for having the az parte decree set aside 
were not believed by the Subordinate 
Judge, and in the petition which they pre- 
sented they stated that the moharir of their 
Pleader assured them that there would be 


(2) 10 M. I. A. 203, 3 W. R. P. Q. 11; 2 Buth, Pos 
103; 19 E, H, 948, 
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an adjournment. No person is entitled to act 
upon the assurance of his Pleader's moharir 
that a particular case should not be taken 
upon the :date sfixed. The other reason 
given by the appellants does not also com- 
mend itself to us. They said that they 
called for certain records which did not 
arrive on the date fixed. But they did not 
file certified copies of the records which 
would have proved what they wanted to 
prove by the order sheet of the case, that 
the defendant was in hajet on & particular 
date. It seems to us that the defendants 
were only trying to delay matters and were 
not desirous to have the case tried. On 
these grounds we dismiss the appeal with 
costs, the hearing-fee being assessed at 
three gold mohurs. 


Cammiade, J.—I agree. 
A. Appeal dismissed, 


CALCUTTA HIGH COURT. 
AePHAL From ÀÁPPELLATE Drogen No. 755 
oF 1926. 

August 7, 1928. 

Present:—Mr. Justice Page 
and Mr. Justice Mallik. 

BENI MADHAB MANDAL— 
PLaINtTIFF—APPELLANT 
versus 
RAI CHARAN ABI AND OTRERS— 

RasponDENTS. ; 

Civil Procedure Code (Act V of 1908), s. 47—faecu— 
tion sale—Judgment-debtor kept out of knowledge of 
execution proceedings by fraud of decree-holder—Suit 
by auction-purchaser for possession —J: -debt- 
or's right to object to execution—Matters relating to 
execution—Separate suit, when barred. 

All questions between the parties tothe suit or 
their representatives relating to the execution, dis- 
charge or satigfaction of the decree must be raised 
and determined in the execution proceedings as pro- 
vided by the Oode and not otherwise, and the parties 
or their representatives &re precluded from raising 
or canvassing any such question in any separate suit 
or proceeding, except by way of defence in a separate 
suit when the defendant has been kept out of know- 
ledge of the execution proceedings until after the 
suit had been brought, by the fraud ofthe decree- 
holder orjudgment-creditor, [p. 560, col. 2.] 

|Oase-law discussed]. 

Appeal against a decree of the Second 
Sub-Judge, 24-Parganas, dated the 20th 
November, 1925. Y 

Messrs. Anilendra Nath Roy Choudhuri and 
Basanta Kumar Mukherji, for the Appellant. 
Mr. Satindra Nath Roy Choudhuri, for 


the Respondents. 
JUDGMENT. 

Page, J.—This case raises a question 
of some importance with respect to the 
rights of suction-purchasers at a Oourt 
sale in execution of a decree, The plaint- 
iff obtained a money decree against defend. 
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ants Nos.1 to 4, the sons of one Pitamber 
Arito whom the plaintiff hadlent money 
upon the security of a promissory note, to 
the extent to which the defendants were 
in possession of assets belonging to 
Pitambar's estate. On 16th April, 1919, the 
plaintiff himself purchased the property 
in dispute at a Court sale in execution of 
the decree. No objection to the sale of 
this property was raised by the defendants 
or any of them under 8.47 or O. XXI, 
Oivil Procedure Code or otherwise and in 
due course an order confirming the sale was 
‘passed under O. XXI, r. 92. Thereupon the 
sale became absolute, and the property 
was deemed to have vested in the plaintiff 
as from the date of the sale, (Section 65, and 
O. XXI, r. 92). The plaintiff thereafter took 
actual possession of the property, but having 
been ousted by the defendants Nos, 1-4 
he brought the present suit to recover posses- 
sion of the property on establishment of 
his title thereto. 

At the trial the defendants contended 
that the property in suit had been sold in 
execution of an earlier decree against their 
father Pitambar ; that on 15th December, 
1915, they had purchased it at a Court sale 
in execution of that decree; and that the 
property was not liable to attachment or 
sale in execution of the decree which the 
plaintiff had obtained in 1919. 

Both the lower Courts have held that the 
sale tothe defendants was proved and that 
the sale to them was valid, and the plaint- 
iff8 suit has been dismissed. The plaint- 
iff, however, in the lower Oourts ‘and also 
in the present appeal has contended that 
inasmuch as the defendants did not prefer 
any objection to the sale in the execution 
proceedings they were precluded from chal- 
lenging the validity of the sale by way of 
defence to the present suit by the auction- 
purchaser for possession. Now, although 
the defendants pleaded that they had no 
knowledge of the decree or of the execu- 
tion proceedings which culminated in the 
sale of the disputed property to the plaint- 
iff, no issue was raised in that behalf and 
ne finding was obtained by the defendants 
in either Court that they were not aware 
of the decree and of the execution proce- 
edings, or that their want of knowledge 
was due to the fraud of the plaintiff, and 
for the purposes of this appealit must be 
takenthat at all materialtimes the defend- 
ants were fully cognizant of the steps that 
the plaintiff was taking to enforce his claim 
against the property in suit. In support 
of his contention the appellant referred to 
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a number of authorities to the effect that 


all questions relating to the execution, e 


discharge or satisfaction of a decree bet- 
ween the parties to the suit or their re- 
presentatives must be raised and decided 
in the execution proceedings, and that 
“the penalty imposed ona negligent judg- 
ment-debtor is set out in r. 92, and itis that 
the Court shall make an order confirming 
the sale and thereupon the sale shall be- 
come absolute. This amounts to a judicial 
determination that none of the objections 
exists on which the validity of the sale 
could have been questioned:" (per Walmsley 
and Suhrawardy, JJ. in Jagneswar Sikdar 
v. Kailas Chandra Mandal (1). 

See also Durga Charan v. Kali Prasanna 
(2), Sheikh Murullah v. Sheikh Burullah (3), 
Dwarka Nath v. Tarini Sankar (4), Basiram 
Malo v. Katyani Debt (5), Mohon Singh 
Choudhuri v, Panchanan Sadhukhan (6 * 
Gokulsing Bhikaram v. Kieansing Guru x 
Umed v. Jas Ram (8). On the other hand 
the respondents relied upon a line of author- 
ities in which the Oourt, strictly following 
the language of s. 47, Civil Procedure Code 
(Act V of 1908) pointed out that the Legis- 
lature had not prohibited the determination, 
of such questions in but by a separate suit, 
and, therefore, held that all objections ta 
the sale that might have been but were 
not raised in the execution proceedings by 
the judgment-debtor might be pleaded by 
way of defenceina suit by the purchaser 
for possession of the property thathad been 
sold in execution of the decree Bhiram 
Ali v. Gopi Kant (9), Nil Kamal v. Jahnabi 
Chowdhurani (10), Durga Charan Agradant 
v. Karamat Khan (11), Chandramoni Saha 
v, Halijennessa Bibi (19), Suradhani Dutta 
v, Sitoo Sheikh (13), Venkataramama Chariar 
v. Meenat Chisundaram Aiyer (14), China 
Daudasi v. Pedda Tatiah (15). Now, if either 


md Ind. Cas, 126; A. L R. 1925 Oal 81; 28 C. W. 


2) 20 0, 727; 3 O. W. N. 586, 
3) 9 O. W. N. 972. 
(4) 34 C. 199; 5 O. L. J. 204; 11 O. W. N. 518. 
(5) 10 Ind. Oas. 305; 38 O. 448; 15 O. W. N. 795. 
oe 99 Ind, Oes. 180; 53 O. 837; A.I. R. 1997 Oal 
(D 7 Ind. Oas. 457; 34 B. 548; 12 Bom. L, R. 539. 
(S 29 A, 612; A. W. N. (1907) 193; 4 A L. J, 


(9) 24 O. 353; 1 O. W. N. 398, 
(10) 26 C. 946. 

(11) 7 O. W. N. 807. 5 

de 2nd One 1 90. L. J. 464, 

( as. 378; A. I. R. 1992 Cal. 311: 
N. 280; 38 O. L. J. 17 DAW. 


(14) Ind. Oas. 193; 19 M. L. J. 1 


(15) 70 Ind. Oas. 303; (1921) M. W, N. 536: 
5.261; 4L W. aga > PY N. 936; 41 M. 1, 
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rule is applied in its full rigour injustice 
may result. On the one hand, it would be 
unjust that a judgment-debtor, who by 
reason of the fraud of the decree-holder 
or judgment-creditor had remained 
unaware of the execution proceed- 
ings until after the auction-pur- 
chaser had brought his suit for possession, 
should be debarred from raising objections 
to the sale as a defence to the claim for 
possession, On the other hand, it would be 
unjust to an auction-purchaser at an execu- 
tion sale who bona fide and in due course of 
law had obtained an order confirming the 
sale, that the right to objeetion to the 
validity of the sale should depend upon 
whether the judgment-debtor was the 
plaintiff or the defendant in a separate suit, 
or that the validity of the absolute title 
thet had vested in him under s. 65 and O. 
XXI, r. 92 of the Code should remain open 
to objection by the judgment-debtor until 
the auction-purchaser had obtained posses- 
sion of the property. 

Now, aresthe divergent rulings upon this 
subject to which I have referred incapable 
of reconcilation? Ithink not. And I am 
the more disposed to take this view 
because I find that Mitra, Walmsley and 
Subrawardy, JJ. have each of them ex- 
pressed an opinion in favour of the one 
view as well as of the other. In my opinion 
when the matter is probed more deeply the 
true rule will be found to lie between the 
two extremes. 

There can be ne doubt as to the object 
that the Legislature had in view when 
enacting the provisions of the Oode relating 
to execution. It wastoprovide machinery 
whereby an auction-purohaser at a sale in 
execution of a decree should be able to 
obtain. an absolute and conclusive title to 
the property sold in a simple and expeditious 
manner. 

“It is of the utmost importance thatlall objec- 
tions to execution sales should be disposed 
ofs cheaply and as speedily as possible. 
Their Lordships are glad to find that the 
Courts in India have not placed any narrow 
construction on the language of s. 244. (now 
g. 47)” per Lord Macnaghten in Prósunno 
Kumar Sanyal v, Kali Das Sanyal (16) (at 
page 689*). 

“ff there was really a ground of com- 
plaint, and if the judgment debtors would 
have been injured by these proceedings in 
attaching and selling the whole of the pro- 
perty whilst the interest was such as it was, 


(16) 19 O. 683; 19 I. A. 166; 6 Sar. P. C. J. 209(P. O.). 
SPage of 19 O.—[Ed.] 
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they ought to have come and complained. 
It would be very difficult indeed to conduct 
proceedings in execution of decrees by 
attachment and sale of property if the 
judgment-debtor could lie by and afterward 
take advantage of any misdescription of 
the property attached and about to be sold, 
which he knew well, but of which the execu- 
tion creditor or decree-holder might be 
perfectly ignorant—that they should take 
no notice of that, allow the sale to proceed, 
and then come forward and say the whole 
prooeedings were vitiated. That, in their 
Lordship's opinion cannot be allowed.” 
(Per Sir Richard Couch in Arunachellam 
Chetti v. Arunachellam Chetty (17). 

See also at page 174* Basti Ram v. 
Fattu (18), Behari Singh v. Mukat Singh (19), 
Gokuleing Bhikaram v. Kisansing Guru (7), 
Dwarkanath v. Tarint Sankar (4), Mohan 
Singh Chowdhuri v. Panchanan Sadhukhan 
(8). in my opinion the true rule to be collected 
from the authorities is this,that all questions 
between the parties to the suitor their re- 
presentives relating to the execution, dis- 
charge or satisfaction of the decree must 
be raised and determined in the execution 
proceedings as provided by the Oode and 
not otherwise, and that the parties or their 
representatives are precluded from raising 
or canvassing any such questionin any 
separate suit or proceeding except by way 
of defence in a separate suit when the 
defendant hasbeen kept out of knowledge 
of the execution proceedings until after 
the suit had been brought by the fraud of 
the decree-holder or judgment-creditor. 

In the circumstances obtaining in the 
present suit in my opinion, the respondents 
were precluded from raising the defence 
that the property in sait was not liable to 
be sold in execution of the plaintiff's decree 
and as against defendants Nos, 1—4 the 
appeal succeeds, and thedecrees of the lower 
Courts will be set aside. 

The plaintiff is entitled to a declaration 
of his title and to a decree for possession 
as prayed as against defendants Nos. 1 to 4. 
As against defendant No. 5 the decree of the 
lower Oourt stands and the suitis dis- 
missed. Therespondents, defendants No. 1 
to 4, will pay the appellant’s costs in all 
the Courts, : 

Malik, J.—I agree. 

A. Decree set aside. 


18) 8 A. 146; A. W. N. (1886) 37. 


m 12 M. 19; 151 A. 171; 5 Sar. P. C. J. 265, 
19) 28 A. 273; A. W. N. (1908) 3; 3 A. L. J. 140. 


C*Page of 151. A. [Ed]. 
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RANGOON HIGH COURT. 
First Orvin APeBAL No. 166 or 1928, 
November 27, 1928. 

Present:—Sir Guy Rutledge, 
Kr., Ohief Justice, and Mr. Justice 


Brown. 
OFFIOIAL ASSIGNEE-—A»PELLANT 


versus 
MA HLA HTWE AND OTHERS— 
RESPONDENTS, 

Muhammadan Law—Marriage between Shiah and 
Burmese Buddhist woman, validity of—' Muta! marri- 
age, proof of. ; 

Burmese Buddhist woman cannot contract a 
valid marriage with a Shiah Mussalman unless she 
has been converted to the faith of Islam prior to the 
marriage. [p. 563, col. 1.] 

Muta is & vory vague and unsatisfactory form of 
marriage for personal relations and even for such 
& marriage thers must be a definite time during 
which the relationship 18 tolast and a definite sum or 
thing specified as dower. [p. 563, cols. 1 & 2.] 

l'irst appeal from the judgment of Chari, 


J.in Oivil Regular No. 37 of 1928. 


FAOTS appear from the following judg- 
ment of 

Chari, J.—Theplaintif in this case 
isa brother of one Mahomed Ali Khoras- 
any, a Shiah Mahomedan, who died at 
Rangoon on 26th January, 1924. Heclaims 
to be thesole heir of the deceased, as being 
his brother, and alleges that defendants 
Nos.2and3, young children who are ad- 
mittedly the children of Mahomed Ali 
Khorasany, are illegitimate and, therefore, 
not entitled to inherit as sons under the 
Shia Muhammadan Law to the estate of 
their father. He asks fora declaration that 
he is the sole heir. 

This suit was filed this year, almost four 
years after the death of Mahomed Ali 
Khorasany. This by itself raises no serious 
presumption against the plaintiffs. In 
Civil Miscellaneous Oase No. 70 Ma Hla 
Htwe, who is said to be & Burmese Bud- 
dhist, alleging that she was the widow of 
the deceased Mahomed Ali Khorasany, 
asked the Court to direct the Administra- 
tor-General to apply for Letters of Adminis- 
tration tothe estate of her husband. She 
later filed another miscellaneous applica- 
tion to be allowed to sue asa pauper. She 
never pursued this application, which was 
dismissed for defau:t. She is alleged to 
have written a letter on 5th December, 1925, 
to the Administrator-General of Burma 
that sheand her sons gave up their claims 
in the estate of Mahomed Ali Khorasany 
in favour ofthe plaintiff. The letter is not 
produced by the Advocate who appears for 
the Administrator-General and even if 
produced would carry no weight what- 
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ever, aBit was not competent for defendant e 


No, lto giveup the claims of her infant 
children. 

The question for determination is whe- 
ther defendants Nos. 2 and 3 are legitimate 
or illegitimate children of Mahomed Ali 
Khorasany. The evidence on the point 
is extremely  meagre. It consiste only 
of the statements of the plaintiff himself 
anda cousin of his, that the deceased was 
not married to either Ma Hla Htwe or Annie. 
The cousin merely says that the deceased 
was not married and that he would have 
known of the marriage ifa marriage had 
taken place. This may be true of a mar- 
riage taking place with formalities before 
a Qazior in a mosque, but itfis quite 
possible that the deceased was married in 
a private way to these women and didnot 
want that fact advertised. The presump- 
tion of law is alwaysin favourof morality 
and legitimacy and when it is proved that 
8 man and a woman are living together as 
husband and wife, and legal presumption 
isin favourofa legal union and against an 
illegal union: Sastry Velaider Aronegary 
v. Sembecutty Vaigalie (1). Apart from 
this presumption, there is sufficient evidence 
from whichI could infer in favour of these 
innocent children that they were acknow- 
ledged by their father, which, under 
Muhammadan Law will lead to an inference 
of their legitimacy. Mr. Justice Ameer Ali 
inhis book on Evidence, 8th Edition, at 
page 798 referring to Muhammadan Law 
Bays: 

“Oohabitation and birth with treatment 
tantamount to acknowledgment is sufficient 
to prove legitimacy, although mere co- 
habitation alone will not suffice to raise 
such a legal presumption of marriage as to 
legitimize the offspring.” 

I am glad to note that the plaintiff gave 
evidence in a very straightforward 
manner, and admitted that on his2death-bed 
his brother aeked him to take care of the 
children. 

One Martinez gave evidence. He is a 
Ohristian and says that Annie who is 
alleged to have been one of the mistresses 
of Mahomed Ali Khorasany was his 
daughter. He says that she was not mar- 
ried to Mahomed Ali Khorasany, If by 
this he means that Mahomed Ali Khorag- 
any was not married in Church or before 
the Marriage Registrar as would be re. 
quired by the indian Ohristian Marriage 
Act, he is right, but Annie is a Kitabi 
ur (1881)6 A O. 364; 44 L, T, 895; 50 L, J. P, e 
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with whom 4 marriage under Muhammadan 
Law isallowed to & moslem. 'The pre- 
sumption, therefore, would be much 
stronger of her being the legal wife of 
Mahomed Ali Khorasany. I cannot accept 
oract on the evidence of a witness, the 
tendency of whose evidence isto put a 
stigma on hisown daughter and bastardise 
his grandchild, Even headmits that the 
deceased always admitted that these two 
children were his own children. 

In a case of this kind where it is sought 
to have a declaration the effect of which is 
to bastardise two innocent children and 
deprive them of the patrimony of their 
father, I must have evidence much stronger 
and more convincing than what has been 
adduced by the plaintiff, beforel can 
come to a conclusion adverse to the 
children. I, therefore, hold that the plaint- 
iff is not the heir to the estate of his 
brother and the heirs are defendants Nos. 
2 and 3 who are his sons. This may 
seem to imply that defendant No.1 is 
his widow, but as she a major does not 
defend the suit, and as she has renounced 
her claim to the Administrator-General 
4 isunnecessary tn declare her to be entitled 
to any portion of the estate of Mahomed Ali 

orasany. 

The plaintiffs suit is accordingly dis- 


missed. 

Mr. Dantra, for the Appellant. 

Messrs. Masani for the Administrator 
General, for the Respondent. 

JUDGMENT.—As the plaintiff-appel- 
lant was adjudicated an insolvent last 
August, and as the Official Assigee in 
whom the insolvent’s estate vested wished 
to be gained as appellant,and was ready and 
willing to continue the appeal without any 
adjournment, we substituted him as appel- 
Jant and heard the appeal, 

The plaintiff brought a suit to declare 
his right as the heir to the estate of his 
deceased brother, Mahomed Ali Khora- 
gany, and according to the plaintiff's evi- 
dence, the said deceased cohabited with 
Ma Hla Htwe, respondent No.1, and her 
neice one Annie and had by them respec- 
tively two minor children, respondents Nos, 
2and 3, 

The learned Judge on the Original 
Side, by means of certain inferences and 
presumptions has held that these two 
minor children are the legitimate heirs of 
the deceased Khorasany. Hence this 
appeal. 

At the trial no appearance was made 
on behalf of Ma Hla Htwe, or either of 
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the minor children, and the appeal has pro- 
ceeded ex parte so far as they are con- 
cerned. 

The Assistant Registrar was appointed 
guardian ad litem over the two minors 
inasmuch as their respective mothers did 
not appear and were not making any 
claim upon the estate. The Assistant 
Registrar, however, stated to the Oourt 
that he had no funds in his hands to 
enable him to conduct the suit and on 
reference being made to the Administrator- 
General whohad obtained Letters of Adminis- 
tration to the estate, it was found that 
there were no funds in his hands to en- 
able the Assistant Registrar to take an 
active partin the proceedings. Mr. Masani 
on behalf of the Administrator-General 
has, however, assisted the Court in urging 
what he could on behalf of the minor 
respondents, and asked that the judgment 
appealed from should not be disburbed. 

Certain evidence has been adduced at 
the trial. The plaintiff has not been 
shaken in his evidence that his brother 
had not married either of the women 
but had maintained them as his mistres- 
ses for a certain period up to the time 
of his death, and that he acknowledged 
the two minors as being his sons, but 
not as legitimate sons and had asked the 
plaintiff to look after them, 

No doubt, the plaintiff is an interested 
witness who requires corroboration. He 
calls & cousin of the deceased A.H. A. 
Khorasany, who states that the deceased 
M. A. Khorasany was notmarried in his 
lifetime and that he would have known 
if he had been married to any one. 
It is not suggested that this witness has 
any interest. He is a relative and a fairly 
close one who ought to be in a positiqn 
to say whether his cousin was married 
or not. We seeno reason for rejecting 
his evidence which, if accepted, nega- 
tives the fact that the deceased at any 
rate could have been married in any 
public way, or such as his relatives or the 
propre of his community would know of the 
act. 

Then there is the evidence of Mar- 
tinez, the father of Annie mother of the 
second minor. If the learned trial Judge 
had discarded his evidence because of his 
demeanour and the impression which his 
manner of giving evidence had made upon 
him, we would naturally have refrained 
from differing with him on a question in 
which he was in afar better position tojudge 
than we. But he seems to have rejected this 
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witness’ evidence because it affects the status 
of his daughter and the legitimation of 
his grandchild. Neither of these, in our 
opinion, are good grounds for rejecting 
the evidence. He had been sub-peenaed 
to give evidence, and as such it was his 
duty to speak the truth, even if thig 
disclosed painful and unpalatable facts, 
The learned Judge may have thought but 
he has not said that this Phillipino to 
have given evidence against the interests 
of his daughter and grandchild must have 
been tampered with by the plaintiff, 
There is no evidence, however, of this, 
and we see no reason why his evidence 
should be rejected. If his evidence be 
accepted it proves that Ma Hla Htwe is 
a Burmese Buddhist. If that isso then 
unless she was converted to the faith of 
Islam prior to the marriage, no marriage 
could be contracted between her and & 
Shiah Mussulman. 


These Courts have frequently to try 
cases where women claim to be the 
wives of Mahomedans and where the 
Courts find in fact that they are in fact 
not wives; but we have not observed 
any tendency on the part of actual wives 
refraining from putting forward their 
claim to that status. It is true that in 
the first place Ma Hla Htwe, respondent 
No.1, did make aclaim to be the widow 
of the deceased and applied to be allowed 
to sue in forma pauperis, but her application 
was dismissed for want of prosecution and 
as already mentioned, she has taken no 
steps at the trial of the present case to 
establish her status. . 


Annie, the other woman concerned, is 
admittedly her niece. At no stage since 
the deceased's death has she put forward 
any claim to be a widow of the deceased, 
Her father in his evidence does not claim 
for her a higher status than that of a 
mistress. He states that he asked the 
deceased to marry his daughter but 
that the deceased, who had a number 
of other mistresses, merely asked to 
wait. 

The learned Advocate for respondent No. 
4 has drawn our attention to a form of 
temporary marriage ' Muta" which is lawful 
among Shiah Mahomedans and asked us 
to presume that such a form had taken 
place between the deceased and these two 
women. "Muta" is a very vague and 
unsatisfactory form of contract for 
personal relations; but even here there 
must be definite time during which the 
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e 
relationship is to last and a definite sum 
or thing specified as dower. 

There is no evidence nor circumstances 
in the present case which would justify 
us in presuming that such a form of 
temporary marriage had been arranged 
between the deceased and either of these 
women. In the case upon which the learned. 
Judge relies, Sastry Velaider Aronegary 
v. Sembecutiy Vaigalie (1), there were 
various circumstances which fully justify 
the Oourts in drawing the presumption of 
marriage. In the present case, so far as we 
can see there is no evidence whatsoever of 
even living together as husband and wife. 
On the other hand, there is direct evidence 
that no such status in fact existed and 
we ses no reason to reject this evi- 
dence. 

The learned Advocate for the appellant 
mentions that Annie had not been made 
a party to the original suit or to thia 
appeal. This may or may not pe been 
unfortunate, but at this late s age ef the 
proceedings, we do not think that we 
would be justified in joining her now. 
She is not consequently formally bound by 
the result of this appeal, 

For the reasons already given, we allow 
this appeal, and declare the plaintiff to 
be the sole heir to the estate of the deceased 
Mahomed Ali Khorasany. 

In the cirumstances of the case we do 
not consider that any order asto costs ig 
necessary, 


A. ' Appeal allowed. 


RANGOON HIGH COURT. 
Fresr O1vin APPRAL No 14% oF 1928. 
November 26, 1998, ^ 
Present:—Sir Guy Rutledge, Kr., Chief 
Justice, and Mr. Justice Brown, 
MUHAMMAD HUSSAIN BAROOHA— 
APPELLANT 
versus 

KO MAUNG GALE-—RB8PONPRNT, 

Cwil Procedure Code (Act V of 1908), O. VI, r. 17 
—Amendment of pleadinge—Pleadinga draf care- 
lessly but 1n good farth—-Amendment—Costs. 

Amendment of pleadings should be allowed where a 
party has not acted mala fide even though he has acted 
with gross carelessness. 

Where leave to amend necesserily involves ad~ 
journment of the case, costs must be allowed to tha 
opposite party. v 

First appeal from an Original Side order 
of Rangoon High Court, 
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Mr. A. B. Banerjee, for the Appellant. 

Mr. Dantra, for the Respondent, 

JUDGMENT.—This is an appeal from 
the Original Side of this Oourt, refusing to 
allow certain amendment of the written 
statement, in consequence of which judg- 
ment and decree were passed in favour of 
the plaintiff-respendent. 

The whole question turns on whether the 
learned Judge was justified in refusing 
thistamendment. The defendent-appellant 
sought to amend para. No. 1 of the 
written statement by striking out th» words 
“and nine" and subsequently denying cer- 
tain allegations made by the plaintiff in this 
paragraph of the plaint. How an Advocate 
and a verifying defendant could. come to 
admit this paragraph, when in fact they in- 
tended to deny it, it is difficult to conceive. 
The learned Advocate for the appellanta 
admits that the carelessness is gross and in 
saying so he is really understating the 
case. But, however gross the carelessness, 
we are ofgpinion that an amendment ought 
to be allowed, unless we are satisfied that 
in fact the defendant's action was mala fide, 
If it were a cage of mala fide with the object 
of defeating and delaying the plaintiff's 
claim, we consider that it was so risky and 
dubious as not likely to commend itself to a 
litigant, In fact it left the plaintiff's claim 
undefended, and would be likely to be in- 
effective if looked on as a written statement 
merely filed for the purpose of gaining 
time. The learned Advocates have admit- 
ted in argument that there was a similar 
suit arising out of the same fire and the 
consumption of another party’s paddy. In 
that suit a paragraph similar to para. B of 
the plaint was pleaded and was in fact 
denied by the present appellants, We have 
also taken into consideration the letter 
dated 218t August, 1826, which’ appellants’ 
Advocate addressed to the plaintiff. 

Taking all these facts into consideration 
we are of opinion that the defendant's 
admission of para. 9 was a mistake, That 
being so, the learned Judge ought to have 
allowed an amendment but only on terms 
of full and adequate costa being granted to 
the plaintiff, Leave to amend necessarily 
involved an adjournment of-the case and 
the costs accordingly must be substantial. 
All the evidence taken on the Original Side 
must not be thrown away, but it is clear 
that the services of the plaintiff's Advocate 
have been thrown away, and the plaintiff 
‘has also been delayed in recovering his 
claim if in faet his claim in the end turns 
out te bes valid one. 
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Weare, therefore, prepared to allow 
the appeal on terms. If the plaintiff pay 
into Oourt the sum of Rs, 502 as costs to 


‘indemnify the respondent-plaintiff for the 


loss which he has sustained within 14 days, 
the appeal will be allowed, and the neces- 
sary amendment asked for, will be made, 
and the case will by remitted to the Original 
Side for disposal. Onthe appellants pay- 
ing the said sum of Re. 500 into Court, the 
respondent may withdraw the same without 
security. The order as to atay of execution 
will continue till the disposal of the suit on 
the Original Side, the appellants to be at 
liberty to apply, on deposit of Rs. 500 into 


-Oourt, for refund of the Court-fee paid in 


this appeal. 
A. C Appeal allowed, 


RANGOON HIGH COURT. 
FULL BENCH. 
O1vin RgraRENOR No. 10 oF 1928. 
January 3, 1929. 
Present:—Sir Guy Rutledge, Kr., Ohief 
Justice, Mr. Justice Brown and Mr. Justice 


BAIT. 
Tue COMMISSIONER op INOOME TAX, 
BURMA—Raraees 
versus 

R. M. P. OHETTYAR FIRM— AssESSEE, 

Income Tax Act (XI of 1922), es. 22. (2) (4), £3 (4)— 
Assessment under s. 28 (4) after assessee has made 
return of income, legality of.. 

Even after ,an asseasee has made a return of his 
income under s.92 (2) of the Income Tax Act, a 
notice can be issued to the assessee under s. 22 (4) of 
the Act and an assessment can be made under s. 23 
(4) for non-compliance with such notice. 

Ram Khelawan Ugan Lal v. Commissioner of 
Income Tax (3), In the matter of Messrs. Harmukhrat 
Dulichand p and In the matter of Chandra Sen Jaini 
(5), followed. 

Bry Raj-Rang Lei v. Commissioner of Income 
Taz (1) and Khushi Ram-Karam Chand v. Commis 
sioner of Income Taz, Punjab (2), not followed. 

The tovernment Advocate, for the 
Referee, 

Mr. Foucar, for the Assesses. 

OPINION.—This is a reference made 
by the Oommissioner of Income-Tax 
under s. 66, Income-Tax Act (XI of 1922) 
the question referred being: 

"After an assessee has madea return 
of his income under s. 22(2) can the 
assessment be made under s. 23 (4) of the 
Act for non-compliance with the terms of a 
notice under s. 22 (4)?" 

"Ihe essential question raised in the 
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argument before us is whether a notice 
under s. 22 (4) may or may: not be issued 
by the Income-Tax Authority after the 
agsessee has made a return of his income 
e required -by a notice under s. 22 

The assessee’s contention that a notice 
under s. 22 (4) can be issued only before 
a return has been made, receives some 
suppert from the case of Brij Raj-Rang 
Lal v. Commissioner of Income-Taz (1) and 
that of KhushiRam Karam Chand v. Com- 
missioner of Income Tax (2) neither of 
which appear in the authorized reports. 
But the first of these decisions has been 
expressly overruled by a Full Bench of 
five Judges of the same Court—the High 
Oourt of Patna in Ram Khelawan Ugan 
Lal v. Commissioner of Income Tax (3) and 
the same view was taken by the two 
other Judges of the Court who referred 
the question to the Fall Bench. Thus 
seven Judges of that Oourt are of opinion 
that the decision in Brij Rajs case (1) was 
wrong. The same question has been 
considered by the High Court of Calcutta, 
In the matter of Messrs. Harmukhrai Duli- 
chand (4) and by the High Oourt of 
Allahabad, In the matter of Chandra Sen 
Jaini (5) and both of these Courts are in 
agreement with the decision in Ram 
Khelawan's case (3). That being so the 
weight of authority is very strongly 
against the contention advanced by the 
assessee, The question has been very 
fully discussed in the judgments quoted 
.and we agree with the arguments there 
set out and with the decision arrived at. 
We consider it unnecessary, therefore, , to 
enter into further discussion of.the question. 

We answer the question referred in the 
affirmative. The assessee must pay the 
costs of this reference, Ádvocate's fee five 
gold mohurs 

A. Reference answered in affirmative. 


oe Ind, Cas. 193; A. I. R. 1927 Pat. 390; 8 P. L. 


E 108 Ind. Cas, 524; A. I. R. 1928 Lah. 219. 
(3) 114 Ind. Oas. 211; 7 Pat. 852; 9 P. L. T. 653; A, L 
R. 1928 Pat, 529. 

(4) 114 Ind. Oas 90; A. I. R. 1928 Cal, 587; 82 O. W. 
N. 710; L L. 'T. 40 Oal. 169. 

| 108 Ind. Oas. 284; 50 A. 589; 26 A. L. J. 340; A. 
.Y. R. 1928 All, 283. 
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RANGOON HIGH COURT. - 

Sprorat Secon Appuat No. 393 or 1928. 

January 2, 1929. | ° 

Present:—Justice Sir Benjamin Herbert 

Heald Kr. 
R. VAZ— APPELLANT 
Versus 
MUNI SINGH— RESPONDENT. 

Transfer of Property Act (IV of 1882), 8. 8—Omis< 
sion to search registration records, whether amounts to 
notice. 

In Burma it is particularly neceasary and easy for 
a purchaser of immoveable property to search the 
registration records and failure on part to make 
a search in the registration records may warrant the 
imputation of notice of prior encumbrances, 

Tilakdhari Lal v. Khedan Lal (1), explained. 


Mr. P. B. Sen,for the Appellant. 
JUDGMENT.—Appellant sued on & 


mortgage made in his favour by Abdul : 


Gaffur and his wife Ma Tu and joined as 
defendants a number of persons, including 
the present respondent who claimed to 
have purchased various parts of the mort- 
gaged property from the mortgagors. 

The date of the conveyance in respond- 
ent's favour was 16th June, 1919. The 
lower Appellate Oourt said that because the 
mortgagors remained in possession of the 
property,and the respondent bought with- 
out notice of his mortgage his purchase 
was good as against appellant's prior mort- 
gage, and in support of that view the learn- 
ed Judge cited the decision of their Lord- 


ships of the Privy Council in Tilakdhart' 


Lal v. Khedan Lal (1). 
It seems clear that the learned Judge 


misunderstood the meaning and extended - 


the scope of that ruling. in that case their 
Lordships were considering the general 
proposition that registration of deeds is 
notice of its contents to all the world and 
the particular proposition that registration 
of subsequent transfer of property is notice 
to prior transferrees, It is true that their 
Lordships said that notice cannot in all 
cases be imputed from the mere fact that 


a document isto be found on the Indian , 


register of deeds; but they went on to say 
that there may be cases in which omis- 
sion to search the registers would result in 


notice being obtained and that the circum-. 


stances necessary for this purpose may be 
very slight. 
‘In a country like Burma, where nearly 
every mortgagor, who remains in posses- 


(1) 57 Ind Cas. 405; 48 O. 1; 39 M. L, J. 243; (1920) 
M. W, N. 591; 2 U.P. L. R. (P. O) 139; 22 Bom. 
L R. 1318; 18 A. L. J. 1074; 25 O. W. N. 49; 28 M. L. 
T. 294; 47 L A. 239; 33 0. L. J. 479; 13 L. W. 181; 2 
P. L. T. 101 (P. O.). 
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Sion of the mortgaged property executes at 
least one subsequent outright conveyance 
‘of the property infraud of the mortgage 
which hehas made and where under the 
procedure prescribed for the registration 
of deeds relating to lands the particulars 
ofevery transfer which is registered are 
reported to the Revenue Authorities, and 
under the procedure prescribed for the 
maintenance ofthe Land Revenue registers 
these particulars are recorded inthe révenue 
Tegisters inaccordance with that report a 
search of the registration records is par- 
‘ticularly necessary and particularly easy,and 
Ihave nohesitation in holding that in this 
ease respondent's admitted failureto make 
a search was a circumstance which 
Yan ihe imputation of notice to 


I, therefore, hold that the respondent must 
be regarded as having taken his convey- 
ance d a to appellant's mortgage and 
that the land conveyed to him is subject to 
that mortgage. l 

The judgments and decreeof the lower 
Courts in so far as they reject appellant's 
claim that the land conveyed to respondent 
is subject to appellant's mortgage are set 
aside, and the mortgage-decree will be 
amended by adding to the schedule the 
piece of land known as holding No. 17, 
plot No. 87-25-26 as shown in the map(Ex. 13, 
filed at page 40ofthe trial Court's exhibit 
record, 

The lower Appellate Oourt’s order for 
costs isset aside and the respondent will 
bear appellant's costs in the lower Appellate 
OL &nd on the uncontested scale in this 

urt. 


à. Decree modified. 


RANGOON HIGH COURT. 
First Appgats Nos. 81 AND 82 oF 1928, 
January 9, 1929. 

Present :—Mr. Justice Carr 
and Mr Justice Mya Bu. 

U THA MAUNG AND CTABRS— APPELLANTS 


VETEUS 
U AUNGMYAT GYAW AND ANOTBRR— 


RESPONDENTS. 

Deed—Construction—Conditional mortgage or sale 
agreement to reconvey—Specific performance of 
agreement to reconvey—Plea that agreement was signed 

without being read over—Onus of proof. 
The plaintifs conveyed certain properties to the 
defendants under a deed of sale which contained a 
olause expressly renouncing any right of redemption 
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The defendants at the same time executed an agree- 
ment that if the plaintiffs annually paid a certain 
amount of paddy as rent they may re-purchase the 
land at any time within five years by paying the 
original price. It was alse pee that the agree- 
ment for re-purchase would become void if plaint- 
iffa made default in paying rent In a suit by 
plaintiffs for redemption or iu the alternative for 
specific performance of the contract to re-sell : 

Held, (1) that the transaction was one of outright 
Bale witha separate agreement for reconveyance and 
the plaintiffs were not entitled to ask for redemp- 
tion ; [p. 587, col. 2.] 

(2) that to succeed in their claim for specific per- 
formance the plaintiffs were bound/to show that they 
had carried out the conditions laid down in the con- 
tract. [ibid.] 

It would require very strong evidence to convince 
the Court that an agreement between men of con- 
siderable experience was rigned by one of them 
without being read over. [ibid.] 

First appeal from the decision of the 
District Judge of Pyapon. 

Mr. Ba Shin, for the Appellants. 

Mr. Ba Han, for the Respondents. 

JUDGMENT.—These are appeals from 
the decisions of the District Court of Pyapon 
in cross-suits, which were heard and decid- 
ed together. In Suit No. 44 of 1926 the appel- 
lants were the plaintiffs. They were for- 
merly the owners of some 444.95 acres of 
paddy land, but on 15th August, 1925, 
they conveyed this to the defendants for 
Rs. 25,000 by the deed of eale Ex. 5, which 
was inite terms an outright conveyance 
and contained a clause expressly renouno- 
ing any right of redemption. At the same 
time, the defendants executed the agree- 
ment Er, 6. This deed is badly drawn and 
is lacking in precision, but it is common 
ground thatit refersto the land in suit. 
According to the terms of this agreement 
if the plaintiffs annually pay to the defend- 
ants 4,000 baskets of paddy as rent, they 
may re-purchase the land at any time within 
five years by paying the original price of 
Rs. 25,000 at the same time asthe rent of 
4,(00 baskets of paddy. There was also an 
express provision that default in payment 
of the rental paddy should render the 
agreement to re-sell void. 

The appellants in their suit claimed 
that these two documents together created 
a mortgage by conditional sale and prayed 
for a decree for redemption, adding an 
alternative prayer that if it were held that 
the transaction was nota mortgage by con- 
ditional sale they should be given a decree 
for specific performance of the agreement. 

In their cross-suit, the respondent claim- 
ed a declaration of their ownership of the 
land and asked fora decree for its posses- 
sion. Both suits were decided in favour of 


the respondents. 
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With their plaint, the appellants filed 
certified copies of Exs. 5 and 6, both of 
which were registered. They made cer- 
tain allegations that the agreement between 
the parties differed from the terms of the 
document, but so far as their first plaint 
goes there was no suggestion that the terms 
of the document differed from those agreed 
upon at the time by the parties. Nor 
when the defendants on their written state- 
ment set out the terms of Ex.6 with con- 
siderably more precision than in the deed 
itself was any objection taken. It was 
only after some months and during the 
course of argument on the firat three issues 
that the plaintiffs-appellants filed a reply to 
the written statement and asked leave to 
file an amended plaint. Leave was grant- 
ed and & new plaint filed. In this it was 
alleged that certain terms had been insert- 
ed in Ex. 6 which had not been agreed 
to by them. The plaint itself did not 
expressly allege fraud, but this allegation 
had been made in reply to the written 
statement. 


V 
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An additional issue was then framed 


namely: 

“Did the plaintiffs know the contents of 
the registered agreement at the time it 
was executed.” 

This was recorded in the diary under 
date 17th May, 1927, and not at the usual 
place in the record. It is, however, set out 
in the judgment. 

This issue is quite sufficient to raise the 
question of fraud, and the contention in 
para. lof the memorandum of appeal that 
the District Court erred in not framing an 
issue on the question of fraud is without 
substance. 

We think that this issue should first be 
decided. The District Judge's finding was 
that the plaintiff did not know the terms 
of Hx. 6 when it was executed. With that 
finding we agree. The burden of proving 
fraud was on the plaintiffs, and that burden 
was considerably increased by the fact 
that in their original plaint filed when 
they must have been fully aware of the 
terms ofthe decument they made no sug- 
gestion that these terms were not those to 
which they agreed. The circumstances 
distinctly suggest that this allegation of 
fraud was only made in order to introduce 
evidence contradicting the terms of the 
document itself, when it seemed likely dur- 
ing the argument of issue No. 2, that other- 
wise such evidence would be rejected as 
inadmissible, [Their Lordships referred to 
the evidence and proceeded:—| The real 
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. 4 
point of the evidence for the plaintiffs on 
this subject is that the a ment was note 
read over tothe parties before beingsigned. 
On the other hand there is a considerable 
amount of evidence to the effect that it was 
read over. There are, of course, other dis- 
crepancies on both sides but we de not 
think it necessary to go into them in detail. 
The parties are not children but men of 
considerable experience and it would 
require very much stronger evidence than 
any that has been given to convince us 
that this agreement was signed without 
being read over, when the sale-deed was 
read, and there had been considerable 
difference of opinion before agreement was 
reached as tothe terms of the agreement 
for re-purchase, In such circumstances any 
ordinary sane person would have the final 
terms, as written down read over before 
accepting the deed. And all the circumst- 
ances suggest that the plaintiffs werefully 
aware of the terms 80 written. We find, there- 
fore, thatno fraud has been proved. It 
follows that no extraneous evidence as to 
the terms can be admitted and that the 
parties are bound by the terms as contain- 
ed in the two documents. 

The next question is whether these two 
documents, together created a mortgage 
by conditional sale. We are clearly of 
opinion that they did not. It is obvious 
that on their terms the arelation of 
creditor and debtor did not exist. The 
defendant could not have sued for the 
recovery of his money. The two deeds 
are, in our-opinion, merely what they pur- 
port to be, that is, an outright conveyance 
with a separate agreement to reconvey on 
certain conditions. The prayer for redemp- 
tion cannot, therefore, be accepted. And to 
succeed on their prayer for specific per- 
formance, it is necessary for the plaintiffs 
to show that the agreement to reconvey is 
still in force. And to do that they must 
show that they have carried owt the con- 
ditions laid down inthe agreement itself, 

* * * * * * * 


A considerable amount of evidence was led 
to show thatthe land in suit was worth 
very much more than the amount of the 
purchase price. Wedo not consider this 
evidence of any importance in the case, 
Admittedly there was consideration for the 
transaction and this evidence could only 
be relevant to show that the transaction 
between the parties was something differ- 
ent from that set outin the deeds’ them- 
selves, Since the plaintiffs cannot be allow- 
ed to show this, all this evidence becomes 
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irrelevant whatever view we might be 
inclined to take. 

We dismiss both these appeals with 
costs. 


A. -Appeals dismissed, 


RANGOON HIGH COURT. 
Crviu MiuscgLLANEOUS ÁPPBHaL No, 57 
or 1928. 

December 4, 1928, 

Present :—Bir Guy Rutledge, Kr., 
Ohief Justice and Mr, Justice Brown. 
I. E. MOOLLA AND ANOTHER—APPELLANT3 


veraus 
Tat OFFICIAL LIQUIDATOR— 
RESPONDENT. 

Company—Winding up— Costs of Directors —Absence 
of order asto costs—Power of Directors to pay costs 
out of Company's funds. 

an order winding up a Company the Co 
directed that the costa of the Kedewan of the Onis: 
pany should come out ofthe estate. No such order 
was' passed by the Appellate Court The Directors 
however, appropriated the Company's funds towards 
costs incurred in appeal :— 

Held that it was open to the Official Liquidator 
under the directions of the Court to allow the payments 
claimed by the Directors to a reasonable amount if 
satisfied that they were made bona fide in the interests 
ofthe Company. 


Miscellaneous appeal arising out of an 
order on the Original Side in Civil Miseel- 
l&neous No. 78 of 1227. 

Mr. N. M. Cowasjee, for the Appellants. 

Mr. Clark, for the Official Liquidator. 

JUDGMENT.—This appeal arises out 
of the liquidation proceedings of M. E. 
Moolla & Sons, Ltd. An order was passed 
directing the winding up ofthe Company 
under the Indian Companies Act on the 
21st of June, 1927. The Company appeal- 
ed against this order and pending the 
hearing of the appeal asked for stay of 
the proceedings. At that time it appears 
that the Directors of the Company had in 
their hands a sum of something over a 
lakh of rupees belonging to the Company, 
By consent an order was passed thatthe 
Directors should pay over the sum of a lakh 
of rupees to the Official Liquidator and 
should give security for the payment of the 
balance of about eight thousand rupees, if 
the appeal failed and the Oourtheld that 
the Company or its Directors were not 
entitled to retain for use this sum for law 
costs in connection with the liquidation, 
The appeal was subsequently dismissed 
and no orders were passed by the Appellate 
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Court aa to the costs incurred by the Oom- 
pany in the appeal. The total amount 
retained by the Directors was Rs. 9,158-0-9. 
The Official Liquidator called on the 
Directors to refund this ameunt. The 
Directors claimed that they had spent the 
whole of the amount in expenses of litiga- 
tion. The Official Liyuidator then appli- 
ed to the Court for an order under s. 235 of 
the Indian Companies Act, calling upon 
the Directors to refund the amount, The 
matter was heard ex parte so far as the 
Directors were concerned and an order was 
passed directing them to refund. It is 
against this order that the present appeal 
is filed. 

It is contended on behalf of the appel- 
lants that in a case such as the present the 
Oompany is entitled to its costs in the 
liquidation proceedings out of the estate, 
and we have been referred to the case of 
In re Humber Ironworks Company (1). It 
was there held that when an order windin 
up a Company is made, the petitioner and 
the Oompany will ordinarily have their 
costs out of the estate. In his original 
order directing the Company to be wound 
up the learned Judge of the trial Oourt 


passed orders directing that the 
costs of the Advocates of the Oompany 
would come out of the estate. No 


such order was passed by the Appellate 
Court andit is contended on behalf of the 
respondent that it is not open to the 
Directors now to make any claim in this 
connestion. Weare not satisfied that this 
by itself is necessarily an obstacle in the 
way of the claim now put forward. The 
Directors are not now asking that the 
Official Liquidator should make over any 
sum out ofthe estate. They are claiming 
that certain sums of money have been 
bona fide expended by them in the interests 
of the estate and that they are not liable 
to pay those sums to the estate. The 
matter was not considered by the ‘Appellate 
Court at all, and we think it wasopen to 
the Official Liquidator under the directions 
of the Court to allow. the payments claimed, 
if satisfied that they were made bona fide 
in thé interests of the Company. ‘Che 
Company lost in appeal, and the appeal 
must, therefore, be held not in fact to have 
been in the interests of the Company. 
But it is difficultto hold that the Directors 
did not bona fide at the time believe that 
they were acting in the interests of the 
Company and we are, therefore, of opinion 
that areasonable amount might have been 


(1) (1866) 2 Eq. 15. 
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sllowed to them for their costs. We are 
quite unable to hold that the claim made 
by them was a reasonable one. The claim 
ineluded sums ef Re. 2,000 or over fer each 
of no less than four different Advocates, 
and we are unableto hold that so large an 
expenditure of money was justified. We 
do not, however, think that the learned trial 
Judge should have rejected the claim of 
the Directors in its entirety. Wethink 
that the Directors might reasonably have 
been allowed one set of costs as taxed by 
the Taxing Master. We, therefore, set aside 
the order of the trial Judge and direct that 
the Directors shall be allowed to deduct 
from the amount payable by them their 
costs of appeal in Oivil Miscellaneous 
Appeal No. 127 of 1927, the costs to be taxed 
by the Taxing Master as between Advocate 
and client. We pass no order as to the 
costs of this appeal. ‘ 
A. Order set aside. 


RANGOON HIGH COURT, 
OiviL MreogLLANBOUS APPBAL No, 203 oF 
1827. 

May 9, 1928. 
Present:—Mr. Justice Das and 
Mr. Justice Doyle. 
MANSOOK ULAL DOLATCHAND 
AND Co.— APPELLANTS 


versus 
NAGARDASS MOOLOHAND— 
RESPONDENT. 

Provincial Insolvency Act (V of 1980), s. 54— 
Transfer to creditor under threat of insolvency pro- 
ceedings, whether fraudulent preference. 

A transfer made by a debtor in difñoulties in 
favour of one of his creditors, under pressure of a 
threat by the latter that he will institute insolvency 
proceedings against the debtor unless the transfer is 
made, is not afraudulent preference. 

P.M. A. Chettyar Firm v. N.A. Pillay (1), fol- 
lewed. 

Miscellaneous appeal against an order 
of the District Court of Myingyan in Civil 
Miscellaneous Case No. 3 of 1927. 

Mr. N. N. Burjorjee, for the Appellants. 

Mr. P. B. Sen, tor the Respondent. 

JUDGMENT:.-—The appellants sued to 
have the respondent Nagardass Moolchand 
declared insolventon the ground that he 
had come to a fraudulent arrangement with 
one of his creditors, The circumstances 
under which this arrangement was come to, 
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and the: grounds on which the learned 
District Judge declined to entertain the 
application are set forthin his judgment as 
follows :— 

“The substance of the debter's evidence 
and that of the creditor with whom he 
came to an agreement (D. W. No. 5) 
would tend toshow that the arrangement 
was come to partly under pressure from the 
creditor with whom the arrangement was 
come to and partlyfor the personal benefit of 
the debtorhimself. The debtor obvieusly had 
got into difficulties. He had commenced 
the season by running hisown mill and he 
found himself in need of money. No one was 
apparently prepared to advance this money 
and he was compelledto make the best of a 
badsituation, At the sametime he was being 
pressed by the alleged favoured Ohettyar 
creditor No, 1, and, “according to the 
statement of the debtor, was even being 
threatened with a suit against him. There 
is nothing on the record to contradict this 
portion of the evidence and as the petition- 
ing creditor has chosen to examine the 
debtorand the favoured creditor as his own 
witness the Court cannot but accept their 
statements for what they are worth. The facts 
of the case are, therefore, practically on all 
fours with the finding of the Hon’ble Judges 
ef the High Court at Rangoon in Civil Mis- 
cellaneous Appeal No. 66 of 1924 in the case 
of P. M, A, Chettyar Firm v. N. A. Pillay 
(1). There it was held that if the dominant 
view of the insolvent was not to prefer the 
creditor but to escape from the pressure 
enforced by him, the transfer is nof 
fraudulent. Similarly in this case,I think 
the debtor, Moolchand, yielded to ‘the 
pressure brought upon him by the firm of 
B. RM. M R M. Ohettyar of Myingyan 
when he came toa working agreement. I 
must, therefore, hold that no case has been 
made out of fraudulent preference. It will 
not, therefore, be necessary to go into the 
evidence produced by the debtor and the 
petition is dismissed.” 

It is clear from the evidence on the record 
that there was great difference of opinion 
between the creditors as to the advisability 
of having Nagardass Moolchand declared 
insolvent. It cannot be denied from the 
evidence that Nagardass Moolchand did 
come to an arrangement to favour one 
creditor more than the others. At the time 
he made the arrangement, however, pro- 
ceedings in insolvency had not taken place; 
and, as pointed out by the learned District 

(1) 86 Ind. Oas, 514; 4 Bur. L, J. 13; A, L R. 1025 
Rang. 201. i 
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Judge, it is not improbable that that 
particular creditor held possibilities of 
insolvency proceedings in terrorem over 
the head of Nagardass Moolchand as an 
inducement to come to terms. Such action 
on his part only amounted to securing his 
owninterests as against those of any other 
creditor and could in no way be characteriz- 
ed as fraudulent. 

The learned Advocate who argued the 
appeal frankly admits that he is unable 
to adduce any positive evidence of fraud. 

We coneurin the finding of the lower 
Oourt and dismiss the appeal with costs. 

A, Appeal dismissed, 


1 


RANGOON HIGH COURT. 
Orvit REGULAR Suir No. 301 oF 1927. 
July 29, 1927. 

Present:—Mr. Justice Ohari. 

A.K. R. M. M, O. T. OHETTYAR 
FIRM-—PLAINTIFF 
VETEUS 

Ena B. E. MUNNERE-—DREBNDANT. 

Limitation Act (IX of 1908), s. 19—Mention of debt 
in Schedule filed by insolvent, whether acknowledgment 
of debt—Provincial Insolvency Act (V of 1920), s. 28 
—Leave to sue insolvent—Notice to insolvent, whe- 
ther necessary. 

There is no rule of Jaw requiring notice to be 
given to an insolvent before leave to file a suit 
against him is granted and whether it is necessary 
to issue a notice to the insolvent or not must be 
decided on the factsof each particular cage. 


The mention of a debt by an insolvent in the 
schedule of debts signed and filed by him in Oourt 
is a sufficient acknowledgment of the debt within 
the meaning of 5,19 ofthe Limitation Act, 


Shrigopal Chiranjilal v. Dhanalal Ghasiram (1) 
and an Pal Singh v. Nandlal Marwari (2), fol- 
owed, 

Mr, A. B, Banerjee, for the Plaintiff. 

Mr Kyaw Zan, for the Defendant. 

JUDGMENT.—This is a suit filed by 
the plaintiff to recover a large sum of 
money (over a lakh of rupees) dueon a pro- 
missory note and on current account, This 
current account was secured by the execu- 
tion of a promissory note for Rs. 50,000 but 
the suit is not based on the promissory 
note and there is no need to say anything 
more about this second promiesory note. 

Mr. Kyaw Zan for the defendant with- 
drew all his defences other than the two 
legal defences in respect of which two issues 
were framed as follows:— 

(#)Is the leave granted to the plaintiff 
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invalid because no notico was given tothe 
defendant and is the suit for that ’ reason 
not maintainable ? 

(ii) Is the suit barred by limitation? 

As regards the first issue, the plaintiff 
obtained leave to file the suit. This leave 
was obtained without notice. Mr. Kyaw 
Zan contends that the leave granted behind 
his back does not bind him; thatit is nota 
valid and operative leave; and that, there- 
fore, the suit does not lie, 

There is no ruleof law requiring notice 
tobe given to an insolvent before such 
leave to file a suit is granted, and whether 
itis necessary toissue anoticeto the insol- 
vent or not, must be decided on the facts of 
each particular case. 

In this case, leave was, as a matter of fact, 
granted without issue of notice, and I would 
hold that it isa valid and operative leave 
RAE that the suit is, therefore, maintain-' 
able. 

The second point of law is about tne 
question of limi*ation. The  promissory 
note is datedithe4th of March, 1921, and. 
the last payment on the current account is 
the 14th of March, 1924. The allegatiens 
of fact that interest was received are not dis- 
puted, and the whole argument was based 
on the question whether the mention of the 
debt in the schedule of the insolvent signed 
by him was a sufficient acknowledgment 
within the meaning of s 19 of the Indian 
Limitation Act. 

In view of the paymentof interest up to 
the end of May, 1923, and the running of 
the current account to the 14th of March, 
1924, the schedule which was signed in 
June, 1924, would save limitation if the entry 
in it, operated as an acknowledgment. Mr. 
Banerjee forthe plaintiff cited Shrigopal 
Chiranjtlal v. Dhanalal Ghasiram (1) and 
Ram Pal Singh v. Nandlal Marwar(2) in 
support of his contention, These authorities 
clearly show that the mentionof the debt 
and the signing of the schedule would 
operate as an acknowledgment under the 
poene of s. 19 of the Indian Limitation ' 

ct. 

Mr. Kyaw Zan for the defendant sub- 
mits that the reasoning given by Mr, 
Justice Beaman in Shrigopal Chirangilal 
v. Dhanalal Ghasiram (1) as contained in 
the last paragraph of his judgment shows 
that an insolvent cannot make a legal 
admission ora binding acknowledgment. 
In my opinion it does not do anything 
ofthe kind. Itis, however, unnecessary to 


"i 9 Ind. Oas. 044; 35 B. 383; 13 Bom. L. R. 123, 
(2) 13 Ind. Qas. 603; 16 C. W, N. 346. 
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consider Mr. Justice Beaman’s dictum at 
all, since, all that I have to consider is 
whether the entry of the debt in the 
schedule and the signing of it by the 
defendant falla within the provisions of 
8. l9ofthe Indian Limitation Act It un- 
doubtedly does because it isan acknow- 
ledgment of liability made in writing and 
signed by the party against whom the pro- 
perty or right isclaimed. Mr.Kyaw Zan 
argues that the objectof filing a schedule 
is to notify the creditors that the insolvent 
has been adjudicated and to ask them to 
come and prove their debts but it is clearly 
something more, because it is an acknow- 
ledgment by the insolvent that he is liable 
to the particular creditor whose name is 
mentioned in the schedule. It, therefore, 
falls precisely within the terms of s.19 of 
the Indian Limitation Act and it is signed 
‘by the party against whom it is claimed. 
It is, therefore, unnecessary to consider 
the policy on which s. 19 of the Indian 
Limitation Act is based. Where the 
wording of thesection is clear, it is futile 
to waste time to consider what the policy is 
on which that section is based. 

I, therefore, hold that the claim of the 
plaintiff is not time-barred. There will ac- 
cordingly be a decree for the amount claim- 
ed against the defendant with costs, 
There will be no order as to further interest. 

* 


A. Claim decreed. 


RANGOON HIGH COURT. 
Oivin Recorae Suir No. 236 of 1928 
July 10, 1928, f 
Present:—Mr. Justice Ohari. 
TONG HOOK HIN—Puatnvire 
versus 
ENG HOE SENG AND oTHBRS— 
DEFENDANTS. 

Limitation Act (IX of 1908), 8. 19—Acknowledgment 
—Insolvent signing entry in schedule of credators— 
Acknowledgment vague—Specification of debt 

Anentry inthe schedule signed by an insolvent 
operates as an acknowledgment within the meaning 
of 8. 19, Limitation Act. 

A.K R. M. M. C. T. Chettyar Firm v. 8. E. Munnee 
(3), followed. : f : 

It is always open to a creditor relying on an 
acknowledgment to show that the particular ac- 
knowledgment if vague refersto the debt on which 
he files the suit and it is equally open to him to 
show that there had been a mistake in the ac- 
knowledgment and that, as a matter of fact, the entry 
in the acknowledgment refers to his own debt. 


TONG HOOK HIN 9, ENG HOH BANG, 
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patron: Dhar and 8. N. Sen, for the Plaint- 


Mr. Janab Ali, for the Defendants. 

JUDGMENT.—This is a suit on a 
promissory note against a firm and two 
persons who are its only partners. As the 
two partners represent the firm, I will 
consider the suit as having been instituted 
merely against them. These two defendants 
were adjudicated insolvents as partners of 
the firm in Insolvency Oase No. 148 of 
1924, The insolvents' discharge had been 
refused and the plaintiffs obtained leave of 
the Oourt for filing this suit. The only 
defence raised by the defendants is one of 
limitation. 

In the plaint exemption is claimed on 
account of the plaintiff having pursued in 
good faith other civil proceedings for the 
same remedy in the insolvency matter and 
also by reason of a payment of Rs, 819-10.0 
by the Official Assignee. Reliance is placed 
for the first ground ona ruling by Young, 
J.in N.K. M. M. Chetty v. Luchman Chetty 
(L). This case is distinguished ina later 
case by Mg. Kin, J. in{Greenburghiv. Xavier 
(2). On the last occasion Mr. Janab Ali 
argued with some force that this ruling was 
wrong because s. 14, Limitation Act, under 
which it purports to exclude the period 
during which the plaintiffs were engaged 
in proving their claim against the defend- 
ants in insolvency operates only in cases 
where the Gourt in which these proceed- ` 
ings were carried on is unable to give tle 
appropriate relief from defect of jurisdic- 
tion or other cause of a like nature. He 
contended that the Insolvency Court which 
was the Court in which proceedings weie 
being carried on could and did, as a matter 
of fact, give them relief, The argument 
struck me as rather well-founded, and I, 
therefore, postponed the case till to-day 
when a ground of exemption not relied 
upon in the plaint was relied upon by the 
learned Advocate for the plaintiffs. 

As this ground is entirely a matter of 
record and the whole matter is a mixed 
question of law and fact, I allowed this 
ground to berelied upon. 


The promissory note was executed on 
15th December, 1922, On 15th September. 
1924, defendants Nos. 2 and 3 filed a schedule 
signed by them, in which the plaintiffs are 
shown as 6th creditors and Rs. 10,000 is 
stated to be due to them. There is, there- 


(o 52 Ind. Oss. 934; 12 Bur. L T, 83, 
2) 64 Ind. Oss. 50; 13 Bur. L. T. 197, 
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fore, an acknowledgment of liability in res- 
pect of this sum. On 22nd January, 1926, a 
second amended schedule was filed in 
which the same amount is entered and the 
schedule is signed by defendants Nos. 2 and 
3, There are thus twoacknowledgments each 
within the period of limitation which 
bring the suit actually filed on 18th May 
1928, within time by their combined effect, 
In A. K. R.M. M.C. T. Chetiyar v. S. E. 
Munnee (3) L held that the entry in the 
schedule signed by an insolvent operated 
as an acknowledgment within the meaning 
ofs.19, Limitation Act. The entry in the 
schedule states that asum. of Rs, 10,000 due 
to the plaintiff is due on an account. Defen- 
dant No. 2 was examined in Court, and he 
admitted that there was only one sum of 
Rs. 10,000 due to the plaintiffs from the firm, 
that that sum was duein respect of a pro- 
missory note and that the amount entered 
in the schedule referred to that loan. It is 
always open to a creditorrelying on an 
acknowledgment to show that the particular 


MAUNG CHIT U v, MAUNG PYA. 


acknowledgment if vaguerefers to the debt : 


on which he files the suit and it is equally 
open to him to show that there had been a 
mistake in theacknowledgment and that, as 
a matter of fact,the entryinthe acknow- 
ledgment refers to his own debt. I, there- 
fore, hold that the suit is not barred by 
limitation. 

There will, therefore, be a decree in 
favour of the plaintiffs for Rs. y,187-6-0. 
As regards the question of costs the plaint- 
tiffs succeeded on a point on which they 
did not rely. They will get half their 
costs from the defendants and bear the 
other half themselves. 


B. L. Suit decreed, 


` 


(3) 11 Ind, Oas. 570; 6 R. 533; A. I.R. 1928 Rang. 326. 





RANGOON HIGH COURT. 
SproraL SECOND Civin APPRaL No. 260 
or 1917. 

May 9, 1928. 

Present:—Mr. Justice Baguley. 
MAUNG OHIT U—DnmrzENDANT— 
APPELLANT 
versus 
MAUNG PYA-—PrAINTIFF—RRSPONDRNT. 

Accounts-—Accounts settled—Fresh cause of action— 
Re-opening of settled accounts. j 

Where accounts havé been settled and agreed upon 
between two parties and one of them has promised 
to pay the amount found due, a suit can be filed on 
that promise to pay. . 

Jf a settlement of account is made and agreed to, it 


-- 
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cannot be re-opened in the absenoe of an allegation of 
fraud, coercion, eto. à 

Second appeal against the judgment of 
ihe District Court of Minbuin Civil Appeal 
No.160tf 1926. 

Messrs. Maung Ni and Ba So for the 
Appellant, 

Mr. Maung Gyee, for the Respondent. 

JUDGMENT.—Ohit U sued Maung 
Pya in the Township Oourt of Pwinbyu on 
a settled account (shindan). The lower 
Court held that the parties had settled 
accounts or rather had had a balance sheet 
struck of their mutual accounts as partners 
in acertain rice business by Maung Ba 
Thin and gave a decree for the amount 
stated to be due in the shindan, namely, 
Rs. 8348-6. The defendant appealed to 
the District .Court and the learned 
District Judge set aside the decree of 
the lower Court and dismissed the suit, 
with costs. Against this appeal the plaint- 
iff now comes in second appeal. 

The plaint is quite clear. The parties 
had been working in partnership, The 


“business havingceme to an end, they got 


Maung Ba Thin to work out a statement of 
accounts from the rough accounts kept by 
both the parties and on that statement of 
account the sum sued for was found due to 
the plaintiff. Both the parties agreed that 
this was the: case and the defendant 
promised to pay the sum found due The 
District Courtappears to have been under 
the impression that a settled account 
agreed upon between the two parties is 
no cause of action but gives no ruling to 
justify this somewhat startling proposition, 
but, it appears to have been under the 
impression that, when a plaintiff sues on a 
stated account, which has been agreed 


: upon between the parties, it is necessary 


for the’ plaintiff to prove each and every 
item and showthe amount due, This, in 
the case of a mutual account, is, in my 
opinion, quite an untenable proposition. 

In argument I wasreferred to the case of 
Kankani v. Maung Po Yin (1). This 
ruling is not, inmy opinion, very clear, but 
so far as I can understand it, the account in 
that case wassimply an account as between 
a creditor and a debtor. It was nota 
mutual account, and, if this ruling is 
intended to hold that no suit can lieona 
promise to pay on the amount found due on 
a mutual account between two parties, Tam 
unable to follow it. The rulingis rathera 
short one but it refers to two other cases. 


(1) LL. B. R. 190. 


117 I. O. 1929 


One of these is Ganga Prasad v. Ram Dyal 
(2). This action is a case of a debtor acknow- 
ledging his liability to his creditor. It was 
not the caseof a mutual account. The other 
case referred to is Shankar v. Mukta (3). 
This action is also a case of a one-sided 
account, a loan by one party to another, and 
the account stated wassimply a note of the 
amountfound due with interest, A third 
case on these lines which has been referred 
to is Amuthu v. Muthayya (4). This was an 
action as between principaland his agent 
but the case was decided on a question of 
limitation, which has not arisen in the 
present case, and the point there was that 
the dateon which the balance was struck 
was within the period of limitation where- 
as alltheitems were outside the period of 
limitation. 

For the other side we have a later case 
of the Madras High Court, Marimuthu v. 
Saminatha Pillai (5). This is a case directly 
on all fours with the present one. The 
headnote runs: “The plaintiff and defend- 
ant having carried on business in partner- 
ship, settled their accounts and struck a 
balance of Rs, 196, which the defendant 
agreed orally to pay in a month. The 

laintiff now sued ina Small Cause Court 
or the amount not asking for an account to 
be taken: held,that the suit was maintain- 
able." This judgment is also a really very 
short one but it notices the case already 
referred to, Amuthu v. Muthayya (4) and 
points out that that case did not appear to 
be acaseof mutual dealings. This judg- 
ment is directly in favour of the plaintif that 
after the partnership accounts have been 
settled and agreed upon and one party has 
promised to pay asuit canbe filed on that 
promise to pay. 


Again, in the case of Magniram v. Laxmi- 
narayan (6), there were mutual dealings 
between the plaintiff and the defendant; 
accounts were settled and agreed and a sum 
of Rs. 3,556 was found due by the defend- 
antand he gave a promissory-note for 
that amount; it was held, following 
the Privy Oouncil ruling of Henry 
McKellar v. John Wallace (7) that the pro- 
missory note must be treated as the result 
ofa settled account and the promissory 
note could not be re-opened, i. e., that there 


(2) 33 A. 502; A, W. N. (1901) 150. 
3) 22 B. 512. 


5) 21 M. 366. 
6) 32 B. 353; 10 Bom. L. R, 281. 
(7) 5 M. I. A. 372; 8 Moo, P. O. 378; 1 Eq, R. 309; 1 
Bar, P. O. J. 493; 18 E. R. 936, 
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was good consideration for the promissory 
note. 

There is ene other case to be mentioned, 
Ramnath Gagoi v. Pitambar Deb Goswamt 
(8. In this case there was & partnership, 
between the parties and an action brought 
of a balance found on several accounts. 
Tt was held that the action could proceed 
even there were other unsettled accounts 
between the parties. These rulings show 
conclusively to my mind that if the settle- 
ment of accounts between the partners is 
found true andit isfound that the de- 
fendant accepted the result as correct and 
promised to pay the plaintiff has a good 
cause of action against him. It is not even 
necessary for the plaintiff to prove that the 
balance found was correct, provided it was 
accepted as correct by the defendant, for, 
in the case of Magniram v. Laxminarayan 
(6) before-mentioned, one party waived his 
right to examine all the accounts. He 
accepted the statement of-account as COI- 
rect. We havethenonly to consider the 
question of whether there was a settlement 
of account and that settlement was accept- 
ed by the parties. The plaintiff swears to 
thesettlement. He is supported by Maung 
Ba Thin, the man who made the balance 
sheet, by Maung Ba Kywe and by U Swa 
Gyi, the father of Maung Ba Thin. Noth- 
ing is shown against these witnesses. The 
defendant sayshe ison bad terms with Ba 
Thin and U Swa Gyi, but he has not prov- 
ed it. Thetrial Court considered these 
witnesses reliable and I see no reason to 
differ from that finding. 

The defence evidence is entirely beside 
the point. The defendant called five wit- 
nesses but they talked about things which 
appear tome to be entirely immaterial, 
He starts his own evidence completely away 
from the point deposing to all sorts of 
individual items. If the settlement of ac- 
count was madeand agreed to, it cannot 
be re-opened inthe absence of anallega-, 
tion of fraud, coercion and so on, and there 
is no allegation thatthe agreement of the 
defendant to the correctness of the account 
was procured by fraud, etc. I, therefore, 
set aside the decree of the lower Appellate 
Court and give plaintiff a decree for the 
amount sued for with costs in all Courts. 

A. Appeal allowed. , 
(8) 31 Ind. Cas. 430; 43 O. 133; 22 O. L. J. 339; 21 O, 
W. N. 832. 
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RANGOON HIGH COURT. 
Sgoonp Orvit APrPBAL No. 434 oF 1928. 
January 30, 1929. 
Present:—Mr, Justice Brown. 
GUNNU MEAH— APPELLANT 

versus j 
A, RAHMAN— RESPONDENT. ; 

Award—Signature of party to award—Estoppel 
against disputing genuineness —Suit to enforce award 
and a peut to file award, distinction between— 

ae appeal. 
à The iue signature by a party to an award does 
not necessarily in all cases estop the party from 
disputing the correetness of the award. — 

U Gunawa v. U Pyinnyadipa (2). distinguished. 


A second appeal lies from a decree in a suit to 


enforce an award, though no second appeal lies from 

an order on an application to file an award. 

. Nga Hla Gyaw v. Mi Ya Po (1), referred to. 
Second appeal from the judgment of the 

District Court,  Insein, in Civil Appeal 

No. 22 of 1928. 


Mr. N. N. Sen, for the Appellant. 
Mr. Bhattacharyya, forthe Respondent, 


JUDGMENT.—The appellant, Gunnu 
Meah, filed a suit in the Township Court 
of Insein for the enforcement of the terms 
of an award directing the defendant te 
convey acertain housetothe plaintiff, 

The plaint set forth that the matter was 
referred to an arbitration consisting of 
Mahomedan elders of Insein and that an 
award was made by them on the 25th 
August, 1927. 

The defendant, while not denying that 
the matter had been referred to arbitration, 
pleaded that the award was invalidas it 
had not been signed by all the arbitrators 
and also that the award was bad on the 
ground of misconduct and corruption of the 
arbitrators. 

The written statement did not : specify 
whatthe misconduct and corruption com- 
plained of were. Evidence was called to 
show that the arbitrators refused to 
examine two of the witnesses named by the 
defendant. i 

The trial Court held that the arbitrators 
to whom the matter was referred consisted 
ofsome 30 persons and that only 12 of these 
persons signed the award. The Vourt, 
further, held that the arbitrators had 
refused to examine witnesses named 
by the defendant. The suit was, therefore, 
dismissed. 

The findings of fact by the trial Court 
were accepted by the lower Appellate 
Court, which dismissed the appeal; and 
the present appeal has been filedunder the 
provisions of s, 1000f the Oode of Civil 


Procedure. 
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A preliminary objection has been taken 
on the part of the respondent to the effect 
that no further appeal lies. It is con- 
tended that there was no suit to enforce an 
award but that in fact the matter before 
the Oourt was an application to file an 
award under the provisions of para, 90 of 
the Second Schedule to the Code of Civil 
Procedure. If that contention is correct, 
then no second appeal would lie; but I do 
not think that the contention can be 
upheld. The distinction between an ap- 
plication to file an award and a suit to 
enforce an award is pointed out in the case 
of Nga Hla Gyawv. Mi Ya Po (1) In the 
present case the plaint is headed “Suit 
valued at Rs. 86 for enforcing an award” 
and ad valorem Oourt-fees have been paid 
accordingly. It istrue that at the con- 
clusion of the plaint thereis a prayer that 
the award may beordered to be filed; but 
the prayer goes on to ask that & decree be 
passed in accordance with its terms for the 
conveyance of the said house to the plaint- 
iff. The plaint was accepted as a plaint in 
a suit and appears to have been treated as 
such throughout. 

I am of opinion that there was a guit 
for the enforcement of the award before the 
trial Judge and that a second appeal does, 
therefore, lie. But in this second: appeal 
questions of fact cannot be raised and it 
has not been contended before me that the 
findings that only some of the arbitrators 
signed the award and that the witnesses 
were not allexamined can be challenged. 
The only point argued on behalf of the 
appellantis that the respondent signed the 
award himself and is, therefore, now 
estopped from challenging its validity. 

Ihave been referred on behalf of the 
appellant to the case of U Gunawa v.U 
Pyinnyadipa (2). In that case there had 
been a reference to, arbitration and there 
had been an irregularity in the proceed- 
ings in that at one ofthe sittings of the 
arbitrators when witnesses were examined 
one of the arbitrators was absent. This 
was the second of the threesittingsand no 
objection was taken at the time, nor was 
it raised in the pleadings of the case. 
It was held that by continuing the 
proceedings without objection to this 
irregularity, the parties must be held to 
have condoned the irregularity and could 
not seek to set aside the award on the 


(1) 27 Ind. Oas. 31; U. B. R. (1914-16), II, 26: 7 Bur. 
L, T. 279 


(2) 74 Ind. Cas, 6; 1 R, 15: 2 Bur, L.J. 30; A.LR, 
1923 Rang, 187. 
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ground of that irregularity. I do not think 
that that decision is very relevant to the 
present case. 

The whole arbitration in the present case 
was conducted at one sitting. There was 
no evidence to show that the respondent 
condoned any irregularityduring the course 
of the arbitration proceedings. It was when 
proceedings were all concluded and the'award 
had been delivered, that his signature 
was appended to the award. It was stated in 
U Gunawa's case (2) “a party having know- 
ledge of an irregularity cannot lie by with- 
out objection and take his chance of an 
award in his favour and then, when he finds 
that the award has gone against him, seek 
to set it aside on the ground of the irre- 
gularity to which he failed to object”. The 
signature ofthe respondent in the present 
case was appended when the terms of the 
award were known tohim and there was 
no question, therefore, of his taking a 
chance that the award would be in his 
favour. His caseis that he was practically 
compelled to sign the award. I am not 
satisfied that his mere signature of the 
award necessarily removes all objection to 
the irregularity in the award. The chief 
difficulty in the way ofthe plaintiff seems 
to meto be this, that there isno mention 
in the pleadings of the defendant havin 
signed the award at all. The suit is besed 
on the award itself and noton any agree- 
ment by the parties whereby they mutually 
accepted the award. The question, there- 
fore, of the acceptance of the award by the 
defendant was not in issue. If both parties 
to the award signed the award after it was 
delivereditmay be that a suit could be 
filed to enforce the terms of the award on 
the ground that there was a definite con- 
tract bythe parties by virtue of their 
Bignatures; but this was not the case for 
the plaintiff here and I am not prepared to 
hold thatthe mere signature bya party to 
an award necessarily in all cases estops him 
from afterwards disputing the correctness 
of the award. 

In all the circumstances ofthe case I am 
not satisfied that there issufficient ground 
for interference. I, therefore, dismiss this 
appeal with costs. 

A. Appeal dismissed. 
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RANGOON HIGH COURT. 
Frest Orvin APPRBAL No. 236 or 1928. 
January 30, 1929. 
Present:—Sir Guy Rutledge, Kr., Ohief 
Justice and Mr. Justice Brown. 
ABDUR RAUF OHOWDRY 
— APPELLANT 


versus 
N. P. L.8. P. OHETTYAR Firu— 
P RESPONDENTS, 
ity of Rangoon Municipal Act (VI of 1929), s. 80 
—Lower Burma Land and heen Act ‘it ints 
as. 46, 47, 48—Property tax—Sale of property pending 
Har ene n Dr ad ag of sale 
—Lis pendens—Transfer o TO Act (IV o 
1882), s. 52. à das d 

So far as property taxes as defined in sg. $0 of the 
Oity of Rangoon Municipal Act are concerned, the 
Municipal Oorporation are entitled to put into force 
the summary method given in the Lower Burma 
Land and Revenue Act against the immoveable pro- 
perty itself quite independently of any remedy 
against the defaulter personally. 

R.M.V.V.M. Chettyar Firm v. Subramaniam (1), 
followed. 

The doctrine of lis pendens cannot be so extended 
as to prevent the Government ora local body from 
recovering its taxes and rates from a defaulter by 
sale of his properties so long as a suit is pending 
between the defaulter and his creditors relating to 
those properties. 

the 


First appeal from judgment 
on the Original Side in Civil Regular Suit 
No. 364 of 1826, 

Mr. K. C. Bose, for the Appellant. 

Mr. S. C. Das, for the Respondents. 


JUDGMENT.—This is an appeal from 
the judgment and decree of the Original 
Side of this Oourt. 

The facts are as follows :— 

By a registered deed (Ex. B), dated 
the 7th December, 1922, one Ma Aye Nu 
alias Fatima Bi Bi mortgaged to the respon- 
dent firm for Rs. 3,000, premises known as 
No. 190 F Street, Tatmye Quarter, Rangoon. 
The mortgagee did not give any notice of 
his mortgage to the Rangoon Corporation. 
The mortgagor made default in paying the 
property-taxes from the second quarter of 
1925 to the fourth quarter of 1926. After 
due notice to the mortgagor, the premises 
were proclaimed for sale by Ex. 2, dated 
the 9th April, 1927, which stated that the 
sale would take place on the spot on the 
morning of the 26th of April, 1927. The 
proclamation is stated to be under s. 47, 
r. 95, Direction 175, of the Lower Burma 
Land and Revenue Act, 1876. The pro- 
clamation further stated that “the right 
offered for sale will be free from all 
encumbrances created over it, and from all 
subordinate interesta derived from it, 
except such as may beexpressly reserved 
by me at the time of sale”, 
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The Bailiff of the Corporation conducted 
the sale, which was knocked down to the 
appellant for Rs. 700 on the 26th of 
April. 

We may here note that the respondent 
filed his mortgage suit against the mortga- 
gor and her husband on the 22nd of July, 
1926. If he had made any enquiry he 
would have found that the taxes had not 
been paid on the mortgaged premises for 
over a year, and, by not having given notice 
of his mortgage to the Corporation. the 
latter had no means ef giving him notice of 
the mortgagor's default. 

After the sale the respondent amended 
his plaint, joined thé auction-purchaser and 
pleaded fraud and collusion, while the 
auction-purchaser became the benamidar of 
the mortgagor. 

The learned trial Judge makes an initial 
mistake inthe beginning of his judgment 
by saying that the appellant "was the pur- 
chaser of the property at a Oourt auction 


If this had been an ordinary Court auction 
sale, all that could be sold in execution 
was the right, title and interest of 
the judgment-debtor. On the face of 
the record, this was not a Court 
auction sale at all, but asale unders. 47 of 
the Lower Burma Land and Revenue Act, 
which provides a summary method of pro- 
ceeding against the land itself where the 
Revenue Officer finds that there exists any 
permanent, heritable and transferable right 
of use and occupancy by selling it ata 
public auction: ats 

By s. 194 (1) of the Rangoon Municipal 
Act, 1922, "any arrears of tax or any fee or 
other money claimable by the Oorporation 
under this Act may be recovered as if they 
were arrears of land revenue.” 

Oases have arisen in which the Oourts 
have refused to construe similar words as 
giving a local body or the Income-tax 
authorities the rightto resort to the sum- 
mary method by thesale of immoveable 
property for the recovery of dues of a 
personal nature. 

On this question we have been referred 
to a lucid judgment of Mr. Justice Ohari 
in the case of R. M.V. V.M., Chettyar 
Firm v. Subramaniam (1). On page 466* the 
learned Judge after reviewing & number of 
cases, observe8:— TO 

*] am, therefore, of opinion that, so far as 
‘property-taxes’, as defined in 8. 80 of the 


1) 105 Ind, Oas.258; 5 R. 438; A. L R. 1927 Rang. 


280. 
*Page of 0 R.—[ Ed. 
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Oity of Rangoon Municipal Act, are con- 
cerned, it is open to the properly authorized 
officer of the Municipality to direct the 
recovery of arrears inthe manner prescrib- 
ed by ss. 46 and 47 of the Burma Land and 
Revenue Act, and that, to a sale held under 
these sections. the provisions of s. 48 of the 
Aet willapply. I am strengthened in the 
conclusion I have arrived atby the fact, to 
which my attention has been drawn by the 
learned Advocate for the 2nd defendant, 
that the provisions ef the Burma Municipal 
Act and the Burma Town and Village Lands 
Act whereby lands paying Municipal taxes 
are exempted from land tax, in lieuof the 
Oapitation-tax, show that the Municipal 
*property-taxes' were meant as a kind of 
substitute for land tax, and that the 
Legislature intended to put the Municipal 
‘property-taxes’ in the same position as land 
taxes.” 

We are of opinion that the view is correet. 
The learned trial Judge bases his judgment 
in the main on the doctrine of lis pendens. 
We donot consider that the doctrineapplies 
to this caseat all. It would, indeed, be a 
dangerous extension of the doctrine to hold 
that neither Government nor a local body 
could recover its taxes or rates from a 
defaulter so long as a law suit was pending 
between the defaulter and some of his other 
creditors, 

For the reasons already given we are of 
opinion that when as in this case the tax 
in respect of which the default is made is 
& property-tax the Corporation are entitled 
to put into foree the summary method 
given in the Lower Burma Land and 
Revenue Act against the immoveable pro- 
perty itself, which is quite independent 
of any remedy against the defaulter 
personally. 

The only question remaining is: Has the 
respondent established fraud and collusion 
on the part of the auction-purchaser and 
the mortgagor? 

our opinion he 
failed. 

(Their Lordships referred to the evidence 
and concluded as follows:—] 

We accordingly allow the appeal and 
dismiss the suit, so far as the appellant 
is concerned, with costs in both Court. 

A. Appeal allowed, 


has completely 
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RANGOON HIGH COURT, 
SPECIAL SRoonp APPRAL No. 266 or 1938. 
. February 4, 1929, 
Present:—Justice Sir Benjamin Herbert 
Heald, Kr. 
MA THAING AND OTHBRS—APPRLLANTS 


versus 
MAUNG CHIT ON Ax» ornggg— 
RESPONDENTS. 

Mortgage—Redemption | aust—Deed unregistered— 
Maintainability of swit—Effect of admission by one 
‘executant—Amendment of suit for redemption nto 
suit for possession on title—Dustinct causes of action 
—Civil Precedure Code (Act V of 1908), 0. VI, v. 17. 

The basis of a suit for redemption isthe mort- 
gage alleged and if the mortgage cannot be proved 
or want of a registered instrument, the suit must 
fail. Lp 518, col. 1.] 

Ma Htwe v. Maung Lun (1), followed. 

The admission of one of the parties, who has no 
interest in the property at the time of the admis- 
sion cannot bind the other parties thereto, [1bid.] 

A suit for redemption cannot be allowed to be 
amended in second appeal so as to convert it into 
a suit for possession on title. [bid] 

Ma Shwe Mya v. Maung Mo naung (2), referred to. 

Second appeal against the Judgment and 
decree of the District Judge, Magwe. 

' Mr. Kyaw Din, for the Appellants. 

JUDGMENT.—Appellants, as mort- 
gagors of a piece of land, sued to redeem 
that land on an allegation that they had 
mortgaged  itto the Ist respondent for 
Rs. 143 on the 28th of May 1923. They said 
that the mortgage was possessory and that 
they put the lst respondent into possession. 
of the land under the mortgage. They 
joined the 2nd and 3rd respondents, who 
seem to be husband and wife, as being 
persons to whom the lst respondent had 
sub-mortgaged the land by possessory mort- 
gage, and they also joined the 4th res- 
Pondent as being a person to whom the 
Znd and 3rd respondents had sitnilarly sub- 
mortgaged the land. They claimed to be 
entitled to redeem the land from the rea- 
pondents for Rs. 143. 

The 1st respondent admitted that appel- 
lants had mortgaged the land to him for 
Rs. 143 but said that he had never been 
put into possession of the land, and that 
at the time of the mortgage it was in the 
possession of the 2nd respondent. 

The 2nd respondent said that the land 
did not belong to appellants at all but 
belonged to one Ma Ngwe and her daugh- 
ter Ma Sein who mortgaged it to his 
parents for Rs. 143-8 om the 12th of Feb- 
ruary 1880 by a registered deed which he 
produced. He said further that he and 
his mother Ma Min Thon mortgaged the 
land to the 4th respondent for Rs, 200 
about 1921. 

The 4th respondent said that he receiy- 


a7 
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ed the land on mortgage with possession 
for Rs. 200 from the 2nd and 3rd respond- 
ents and Ma Min Thon on the 15th of June 
1921, but he does not seem to have produe- 
ed any mortgage-deed or documentary 
evidence ofthe mortgage or to have taken 
any further part in the litigation, 

The trial Court said that 
the Ist respondent 
lants mortgage it 
for appellants to prove the mortgage 
and that it could be recognised by the 
Court in spite of the fact that the deed by 
which it was supposed to be effected was 
unregistered. The learned Judge found 
that the land in suit belonged to persons 
whom the appellants represented, that it 
was mortgaged by them to the 2nd res- 
pondent and his mother Ma Min Thon, that 
that mortgage was redeemed and on re- 
demption, by reason of a partition of the 
estate to which it belonged, the land passed 
to the appellant Ma Le as owner, that Ma 
Le then re-mortgaged it to the 2nd respond- 
ent for Rs. 243, that two years later Ma Le 
redeemed itfrom the 9nd respondent and 
mortgaged it to the let respondent for 

.143 and that appellants were entitled to 
redeem it from the respondents and to 
recover possession of it from them for 
Rs. 143, 

The 2nd and 3rd respondents appealed 
against that decision on the grounds that 
the lower Court ought not to have Tecognis- 
ed appellant's mortgage which was admit- 
tedly not effected by registered-deed, that 
the admisssion of the mortgage by the lst 
respondent, who had admittedly never been 


because 
admitted appel- 
was unnecessary 


' in possession of the property, could not 


bind them or prejudice their rights, that 
there was no issue and no evidence that 
the land came to their possession from the 
Ist respondent and that the evidence did 
not account for their having remained con- 
tinuously in possession ot the land for 
about 50 years, 

The lower Appellate Oourt said that in 
view of the fact chat the lat respondent had 
never been in possession of the land, ‘al- 
though the mortgage to him was alleged to 
be possessory, his admission of the mort- 
gage could not bind the other respondents, 
and that as against those other respondents 
appellants could not be allowed to prove 
their mortgage because it was not register- 
ed, and accordingly dismissed appellant's 
suit. 

Appellants appeal on grounds that the lower 
Appellate Oourt was wrong in holding that 
they could not sue toredeem an unregister- 
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ed mortgage and oughtto have held that 
jin equity they were entitled to redeem. 

The case is similar to the Full Bench 
case of Ma Htwev. Maung Lun (1) where 
the learned Chief Judge said: “The basis 
of a suit for redemption of a mortgage is the 
mortgage alleged, and if by reason of some 
pfovision of law the mortgage cannot be 
proved it appears to me that the suit must 
fail.” In this case it is clear that the 
mortgage cannot be proved because there 
was no registered instrument. The admis- 
sion of the lst respondent, who has now 
no interest in the property, cannot bind 
the other respendemte, and in any case it 
was not an admission of the mortgage on 
which appellants sued, since it is not an 
admission of & possessory mortgage. The 
appellants’ suit for redemption of a posees- 
sory mortgage and for possession of the 
mortgaged property on the footing of redem- 
pun of thé mortgage was bound to fail 

ecause they could not prove the mortgage. 
and was rightly dismissed. 4 
“When the ruling mentioned above was 
brought to the notice of appellants’ learned 
Advoeate, he claimed that he atill ought, 
even on second appeal, to be allowed 
to amend his plaint so as to convert his 
guit into a suit for possession on the 
strength of his legal title. The decision of 
their Lordships of the Privy Oouncil in 
the case of Ma Shwe Mya v. Maung Mo 
Hnaung (2) that ‘no power has yet been 
given to enable one distinct cause of action 
to be substituted for another" is sufficient 
answer to this claim. 

The appeal is dismissed. : 

A. Appeal dismissed, 

i Q 33Ind. Cas. 163; 8 L. B. R. 334; 9 Bur. L. T. 

(2) 63 Ind. Oas. 914; 4 U. B. R. (1921) 30; (1921) 
M. W.N. 396; 30 M. L. T. 28; 48 0. 832; 24 Bom. 
eo A. L R. 1922 P, O. 349; 48 I. A. 214 


RANGOON HIGH COURT. 
Orvit Revision No. 211 or 1928, 
January, 30, 1929. | 
Present :—Mr. Justice Brown. 
B, S, SOMASUNDARAM OHETTYAR— 
ÁPPLIOANT 
versus 
MA SHWE THIT AND OTABRS— RESPONDENT. 
Ciml Procedure Code (Act V of 1908), s. 115, 
O XXI, rr. 58 to 08—OClaim proceedings—Scope of en- 
quiry —Removal of attachment on the ground that 
decree is tume-barred, legality of—Revision—Limita- 
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tion Act (IX of 1908), Sch. T, Art. 182 (5)—Application 
to take  step-in-aid of execution—Application 4n 
writing not necessary. ' 

It is not within the scope of an enquiry under 
O. XXI, rr. 58 to 61 0f the Civil Procedure Code, to 
decide whether the attaching crediter had the right 
to execute his decree, and a claim should not be 
allowed merely on the ground that the application 
for execution is time-barred. [p. 579, col. 1.] : 

The application for execution or to take a step-in- 
aid of execution contemplated by Art, 182 (5) of 
Bch. I ofthe Limitation Act need not necessarily be 
in writing. [ibid.] . 

The High Court will not ordinarily interfere in re- 
vision with orders passed in claim proceedings under 
O. XXI, rr. 58 to &. Civil Procedure Code but may 
interfere where there are 
justifying such interference.  [p. 579, col. 2.] 

Oivil revision from an order of the 
Sub-Divisional Court, Magwe, in Oivil 
Miscellaneous No. 7 of 1928. 

Mr. Venkatram, for the Applicant. 

Mr. KhinMaung Gyee, II, for the Respon- 
dents. 


JUDGMENT.—The petitioner obtain- 
ed a decree, and in execution of that decree 
attached certain property. The respon- 
dente, who were not parties to the decree, 
filed an application for removal of attach- 
ment, and one of the grounds taken by 
them was that the application for attach- 
ment was barred by limitation. 

The trial Oourt, without coming to any 
decision on the merits, held that this con- 
tention was correct and removed the 
attachment. The attaching crediter has 
now come to this Court in revision. 

Two main objections have been taken to 
the order passed by the trial Court. The 
first is that the respondents not being 
parties to the original decree were not 


special circumstances 


' entited to question the right of the Ohettyar 


Firm to attgch under that decree, and the 
second objection is that the finding on the 
point of limitation is wrong. 

The procedure to be followed when 
applications for removalof attachment are 
made is laid down in r, 58 and the follow- 
ing Rules of O. XXI of the Codeof Civil 
Procedure. 

Under r. 59 “The claimant or objector 
must adduce evidence to show that at the 
date of the attachment he had some interest 
in, or was possessed of, the property attach- 
ed" and under r. 61 “Where the Court is 
satisfied that the property was, at the time 
it was attached, in the possession of the 
judgment.debtor as his own property and 
not on account of any other person, or was 
in the possession of some other person 
in trust for him, orin the occupancy 
of a tenant orother person paying rent fo 
him, the Oourt shall disallow the claim.” 


I 


^ 11? I. O. 1939 


Itdoes not come within the scope of the 
enquiry to decide whether the attaching 
creditor had the right to execute the decree, 
and there is considerable force in the con- 
tention that the respondents should not 
have been refused the order they asked for 
merely because the application in execu- 
tion was time-barred. But apart from this, 
it seems to me clear, on the face of the 
record, that the application in execution was 
not time-barred at all. The trial Judge 
found that it was time-barred because the 
first application in execution was made on 
the 25th of January, 1923, and, according 
to him, the second application was not made 
until the 18th of September, 1926. He 
seame, however, entirely to have overlooked 
the fact that, although execution proceed- 
ings were opened on the 25th of January, 
1923, and no fresh proceedings were opened 
until September, 1926, there were several 
applications made in the course of the 
earlier proceedings. The firat attempt in 
those proceedings appears to have been 
infruetuous. mare 

On the 21st of July, a fresh application 
was made for arrest of the judgment-debtor. 
This arrest does not seem to have been 
effected, and on the 26th of November, 1923, 
the diary of the proceedings shows that the 
decree holder's Advocate was heard as to 
whether the judgment-debtor should be 
arrested, On the 3rd of Deodmber, 1923, 
the diary shows that the decree-kolder 
again applied for arrest of the judgment- 
debtor and for attachment of certain 
property. The Judge refused to arrest 
the first judgment-debtor but issued a 
warrant of attachment against the property 
of the 2nd judgment- debtor. 

On the 26th of January, 1924, & sale pro- 
clamation wasissued but the sale did not 
take place as an application was made for 
removal of attachment. 

Under the provisionsof Art. 182 (5) of the 
Limitation Act the period of three years 
rums, ‘where the application next herein- 
after mentioned has been made, the 
date of applying in accordance with law to 
the proper Oourt for execution, or take some 
step-in-aid of execution of the decrea 
or order.” ‘This Article does not prescribe 
that the application must of necessity be in 

iting. 

Oa We 3rd of December, 1923, the decree- 
holder applied for the arrest of the lei 
defendant and for attachment of the house 
of the 2nd defendant. The application was 
considered on its merits and was actually 
granted asregarde the second prayer It 
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seems to me that this ia & sufficient ap. 
plication within the meaning ofthe Article 

In the case of Adimuthu Pille v. Adiappa 
(i), it was held, "that even where there is 
no actual application on the record, such 
an application may be presumed in cases 
where the order made in execution is of such 
&nature that the Oourt would not have 
made it except upon an application for that 
purpose." 

In this case the record shows clearly that 
an application was made, and [ am of 
opinion that limitation was thereby saved, 

It is only in rare cases that this Court 
will interfere in revision with orders passed 
on applications made for removal of attach- 
ment. The applicant is ordinarily referred 
to the remedy provided for him by r.63 of 
O. XXI of the Code of Civil Procedure. But 
there are spacial circumstances here which 
juatify adeparture from the ordinary rule. 
The Oourt hasrefused to adjudicate on the 
claim as to whether the property was 
attachable under the provisions of O. XXI, 
r. 58 and the following Rules, and in 
coming to its decision on the point of 
limitation, Court has not really comsidered 
thelaw that is applicable. It has entirely 
overlooked that the opening of execution 
proceedings is not thesame thing as the 
making ofan application in execution, er 
the taking of some step-in-aid of execution, 


.and has erroneously refused to exercise a 


jurisdiction vested init by law. The peti- 
moner will inthe ciroumstances be put to 
quite unjustifiable hardship if he is com- 
pelled to resort to a regular suit. He is, in 
fact, being denied hisright to have the 
matter adjudicated on by the Executing 
Oourt. 

I, therefore, set aside the orders passed by 
the trial Oourt and direct that the applica- 
tion for removal of attachment be dealt 
with on ita merits, 

The respondents will pay the costs of the 
petitioner in this Court, 


A Orders set aside. 
"a $2 Ind, Cas, 633; 10 L. B. R. 34; 12 Bur. L, T, 
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. RANGOON HIGH COURT. 
Frest Orvin APPBAL No. 204 or 1928. 
January 30, 1929. 
Present:—Sir Guy Rutledge, Kr., 
Ohief Justice, and Mr. Justice Brown. 
K. V. GALLIARA— APPELLANT 
versus 
U THET— RESPONDENT. 

Transfer of Property Act (IV of 1882, s. L1— 
ion Act (XVI of 1908), ss. 21, 22—Mertgage 
negligence in drawing up mortgage-deed— 

Mortgage not drseoverable by reasonable diligent 
search in Registry Office—Bona fide purchaser for 
Mp A dan of mortgagee—Purchaser’s rights. 
It is the duty of a mortgagee to see that a mort- 
gage-deed is drawn up in such away that a third 
erson making a search in the Registration Office 
or any transactions with regard to the property 
could not be misled. [p.582, col. 1.] 

Where by reason of the grossly careless way in 
which a mortgage-deed was drawn up and the pro- 
perty described, the mortgage could not be traced in 
the Registration Indexes at the proper places and a 
stranger purchased the property for value after inspee- 
tion believing that it was free from mcumbrances: 

Held, that 1n the circumstarces, the manner of draw- 
ing up the registered-deed amounted to gross neglig- 
ence on the part of the mortgagee which enabled the 
mortgagor to hold himself out as an ostensible owner 
and the purchaser who acted bona fide and with 
reasonable care took free from the mortgage. [p. 
582, col. 2. 

First Oivil appeal from the judgment of 
the Original Side,in Civil Regular No. 290 
of 1927. 

Mr. Patkar, for the Appellant. 

Mr. Lambert, for the Respondent. 


JUDGMENT.—The respondent, U 
Thet, brought a suit on a mortgage docu- 
ment against one U Tin and joined the 
appellant as a subsequent transferee. 
There were various properties, set 
forth as mortgaged in the mortgage 
deed but we are concerned in this appeal 
with only one of these properties, the pro- 
perty known as Lot No. 51, Block No. 10-12 
the Town of Rangoon. 

The mortgage sued onis dated the 25th 
of June 1924 and the appellant bases his 

- claim on a registered sale-deed dated the 
9th of February 1925. He claims that his 
title should be preferred to the title of the 
respondent under the mortgage-deed on the 
ground of gross negligence on the part of 
the respondent whereby he was bona fide 
led to believe that the land wasfree from 
incumbrances when he made his purchase. 
The learned trial Judge has decided that 
the appellant has not established gross 
negligence on the part of U Thet, and has 
given a mortgage-decree against this pro- 
perty as well as against the other properties 
mortgaged. The appellant claims that the 
decree so far as this property is concerned 
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is not justified. He raises a number of 
grounds in appeal but the main ground is 
that the respondent, U Thet was guilty of 
gross negligence and was, therefore, estop- 
ped from denying the validity of the 
appellant’s title. : 

The body of the mortgage deed simply 
sets forth the general terms of the mortgage 
and leaves the description of the properties 
mortgaged entirely to the schedule. In the 
schedule the properties are described serial- 


y. 

Serial No. 1 is described as:— 

A piece of paddy land being Holding 
No. 315 of 1922-23 situate in Kyaikasan 
Bauktaw Kwin, Kambe Oircle, Insein 
Township, Insein District and measuring 
0°13 acres. 

Serial No. 2— 

A piece of garden land being Holding 
No 316 of 1922-23 measuring 4°28 acres and 
siiuate in Kyaikasan Bauktaw Kwin,Kambe 
Circle, Insein Township, Insein District. 

Serial No. 3— 

Leasehold laud in Pazundaung Circle 
Rangoon in Blocks 9-K2, 10-11 and 10-12 
being 2nd class Lots Nos. 16, 17, 78 and 51 
of the Rangoon Development Trust. 

Serial No. 4— 

All buildings, fixtures, trees and plants 
standing thereen. 

The first two items consist of comparative- 
lysmall properties and are each of them 
described in great detail. Item No. 3 
however, which contains no less than three 
entirely different pieces of property in 
Rangoon Town contains one short deserip- 
tion of all these pieces of property. The 
first piece of property mentioned therein is 
situate in Block K2 whereas the other two 
pieces, are ih Blocks 11 and 12 respectively. 
And the description does not show which 
lot numbers refer to which Block numbers. 

It appears that registered documents in 
Rangoon are indexed in accordance with 
the Block numbers of the properties to which 
they relate. Thus, all properties in Block 
Ke, can ordinarilybe traced in the index by 
referring to the entries in the Register 
under K2, and similarly properties in Block 
J1 or 12 can be traced by referring to 
entries under 11 or 12. But when the docu- 
mentin suit was registered no entry what- 
evel was made in this index under Blocks 
Ii and2. This omission was clearly due 
to themanner in which the schedule of 
thedocument was drawn up. A copy of 
the schedule taken from the copy of the 
document in the Registration Office makes 
that clear, There the property is sho 1 ag 
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"Blocks 9 Ko, 10 1i 


and 102, 2nd class 
Lots Nos. 16, 17, 


78 and 51", This 
clearly does not show any of the pro- 
perties to be in Block fi, or 12, the 
figure "1" having in each case been substi- 
tuted for the letter “I.” 1t is stated on 
behalf of the appellant that search was made 
in the index before the appellant purchas- 
ed the property and that the index did not 
disclose the present mortgage. This fact 
is not disputed, nor is if suggested that the 
appellant wasin any way negligent in 
not making a further search, 

It is admitted that the method employed 
in searching the registration records in this 
case was the method ordinarily employed 
by Advocates and Pleaders in Rangoon. It ia 
true that there is another index which could 
have been searched, the personal index, 
but, in view of the similarity of Burmese 
names, that would admittedly have been 
a very laborious process, and is net the 
procedure which is ordinarily followed. 
Had the index been properly written up, 
itisclear that the appellant would have 
discovered the existence of this mortgage 
before purchasing the property. 

The learned trial Judge has found this 
to be the case and he has also found that 
there has been negligence, but he holds the 
negligence to have been onthe part of the 
officers or clerks of the Registration Office 
and not on the part of U Tin the defendant, 
or his Pleader. 

Under s. 21 of the Registration Act, no 
non-testamentary document relating to 
immoveable property shall be accepted for 
registration unless it contains a description 
ofauch property sufficient to identify the 
same; and * houses in towns shall be des- 
cribed as situate on the north or other side 
of the street or road (which should be 
specified), to which they front, and by their 
existing and former occupancies and by their 
numbers ifthe houses in such street or road 
are numbered,” 


By Rules issued by the Local Government : 


under s, 22 of the Act, the description of 
lands in towns must include the block, di- 
vision and the holding number of the block. 
So faras the description of the house is 
concerned inthe present case, it is clear 
that the requirements of s.210f the Regis- 
tration Act have not been complied with. 
The numberof the blocks were all classed 
together in one short description, and all 
the buildings were given one compre- 
hensive description as "buildings, fixtures. 
trees and plants standing thereon”, It 
geems clear, therefore, that the require- 
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mentsof the Registration Act were not 
properly complied with. Thisis not in 
itself sufficient to disentitle the document 
to be registered ass. 22 provides that if 
the description issufficientto identify the 
property the failure to comply withthe 
provisions of ss. 21 and 22 will not dis- 
entitle the document to be registered. 
Although the description given in the 
schedule tothe document is exceedingly 
meagre, from a very careful study of the 
document it would have been possible to 
discover that the property now in suit was 
mortgaged. 

Tt has been urged on behalf of the ap- 
pellant that on account of the faulty des- 
eription we should hold that there has not 
really been any registration at all with 
regard to this property, and that the 
mortgage as regards this property is, there- 
fore, invalid; and we have been referred 
to the case ef Baij Nath Tewari v. Sheo 
Sahoy Bhagat(1). In that case it was held 
that the registration of the document was 
invalid, but the facta of that case are not 
similar to the facts of the present case. 
It was not there merely a question of 
misdescription The description given in the 
document in that case was directly mislead- 
ing. We are notsatisfied that the misdescrip- 
tion in the present case was so complete 
as to disentitle the document to be register- 
ed. Itdoes not seem to us, however, that 
this necessarily concludes the matter. There 


' ean be no doubt that the description of the 


property given in the document is not such 
a description asitis reasonable to expect 
in such documents, and it is also clear that 
the failure to give a more satisfactory des- 
cription is responsible forthe failure to enter 
the mortgage of this particular piece of 
land in the index under Block I2, The des- 
cription in the schedule shows four 2nd 
class Lost Nos. 16, 17, 78 and 51 as being 
situate in Block 9 Ke. 10.11, and 10.12. The 
learned trial Judge points out that the mis- 
take was due in part to the fact that the 
letter *l" is used for denoting blocks in 
Rangoon and that the letter "I" is exceed- 
ingly liable to be mietaken for the figure ^1" 
as has actually happened in thie case. But 
it is clear that the use of the letter “I” 
would have led to no mistake whatever had 
the proper description been given in the 
schedule and had the word “Block” been 
used in front of 10 I1,and of 10-12" The man- 
nerinwhichtheschedule is drawn up Bug- 
gesis strongly that all the items property 
shown in serial No, 3 comprised one piece 
(1) 18 C. 556 (F. B.). 
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of property, and no satisfactory explana- 
tiou has been given as to why each of these 
pieces of property was not separately and 
fully described as was done in the case of 
serial Nos. land 2. It appears that at the 
time the mortgage document was executed 
the mortgagor was in custody on a charge 
of murder, and it is suggested that that was 
why the document was drawn up in such an 
unsatisfactory fashion. The Pleader who 
acted for the mortgagor has given evidence 
and admits that no title-deed was given to 
him. No explanation is offered as to why 
the title deeds were not produced. We can 
see noreason wby even though the mortgagor 
was in custody it should have been impos- 
sible to draw up a description of the pro- 
perty in proper detail. in fact, itis alleged 
on behalf of the responden; thas all the 
information required as to the property is 
actually in the dosument itself, and the 
fact that, the mortgagor himself was in 
custody cannot explain away the negligence 
of the lawyer in not using the information 
at his command in such a way as to make 
the matter intelligible to the ordinary read- 
er of the document. The clerks in the 
Registration Office are not trained lawyers 
and it is no part of their duty to study 
documents presented to them carefally for 
the purpose of considering what their legal 
meaning may be. It seems to us that with 
‘a description such as is given in the sched- 
ule in the present case, mistakes such as 


bave occurred in the Registration Office - 


were only to be expected, and, in our opin- 
ion, the failure to make a proper entry in 
the registration index was primarily due to 
the grossly careless way in which the deed 
was drawn up and the property described. 
It must be borne in mind that at the time 
this document was drawn up, the mortgagor 
produced no title-deeds whatsoever. At 
the time of the mortgage, the deeds in 
question were with a previous mortgagee, 
and it has been contended on behalf of the 
respondent that,however careless the plaint- 
iff may have been in not requiring 
the production of the title-deeds before 
accepting the mortgage, the title-deeds 
could not have been procured even if they 
had been enquired after. That may be so; 
but in the absence of taking of the ordinary 
precaution of securing the possession of 
title: deeds when taking a mortgage of pro- 
perty it was obviously all the more incum- 
bent on the mortgagee to see that the regis- 
tered mortgage deed was properly drawn 
up in such a way that a third person mak- 
ing a search in the Registration Office for 
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any transactions with regard to the pro- 
perty could not be misled. In the circum- 
stances of the case we are of opinion that 
the manner of drawing up the registered 
deed did amount to gross negligence and 
that by this negligenee on the part of the 
mortgagee the mortgagor was enabled to 
hold himself out to the appellant as the 
ostensible owner of the property mortgag- 


ed. 

It has not been suggested that the pur- 
chase by the appellant was not in good 
faith; nor is it suggested that the appellant 
did not take-reasonable care befere making 
the purchase to satisfy himself as to the 
vendor's title. Weare, therefore, of opin- 
ion that the principles laid down in s. 41 
ofthe Transfer of Property Act apply to 
this case and that the Transfer of the Pro- 
perty to the appellant was a valid transfer 
and was not affected by the mortgage in 
favour of the respondent. 

It is claimed on behalf of the appellant 
that in actual fact the money with which 
he bought the property was utilized for the 
purpose of redeeming a previous mortgage, 
and it is claimed that he would, in any case, 
be entitled to keep this mortgage alive for 
his protection. Thechief difficulty in the 
way of this contention is that these facts ` 
were never pleaded in the trial Court. In 
view, however, of the conclusion we have 
come to on the main ground of appeal it is 
not necessary to considér this point any 
further. We allow the appeal and alter 
the decree of the trial Judge by omitting 
Lot No. 51 in Block 10-12 from the proper- 
ties included in the mortgage decree. 
The respondent will pay the costs of the 
appellant in both Courts. 

A. Appeal allowed. 


RANGOON HIGH COURT. 


' Civin, MisogLLANEOUS APPBAL No, 55 or 1828, 


January 90, lzy. 
Present :—J ustice Sir Benjamin Herbert 
Heald, Kr.,and Mr. Justice Mya Bu. 

K. P., S. P. P.L FIRM— APPELLANT 
versus 
O. A. P. O. FIRM— RESPONDENT. 

Provincial Insolvency Act (V of 1920), ss. 41, 47— 
Burma Courts Manual, para. 807A (1)—Insolvency 
Court—Dividend paid by overatght—Power to order 
refund—Discharge of weolvent, effect oj—8Sale of 
property free from mortgage—Heceivers Commis- 
ston. 

An Insolvency Oourt has undoubted power to 
order an unsecured creditor to whom the sale pro- 
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ceeds of & property belonging to the insolvent have 
been paid by oversight in ignorance of the rights 
of a secured crediter therein, to refund the amounts 
payable to the secured creditor. The Qourt has 
power to make such an order even after the dis- 
charge of the insolvent. [p. 583, col. 2.] 

The discharge of the insolvent does not put an 
i to the proceedings in insolvency. [p. 584, col. 
Rowe & Co. v. Tan Thean Tatk (1), referred to. 
Where property subject to amortgage is sold by a 
Receiver, the Receiver is not entitled to commission on 
the mortgage money, even though the property is 
gold free from the mortgage. (p. 584, col. 2, 

i R.M. M. Cheityar Firm v. U Hla Bu (2), referred 

o. 

Miscellaneous appeal from an order 
of the District Court Tharrawaddy, in 


Civil Miscellaneous No. 99 of 1926. 


Mr. B. K. B. Naidu, for the Appellants. 
Mr, Venkatram, for the Respondents. 


JUDGMENT.—The present parties are 
creditors of one Kyin Sein, who was adjudi- 
cated insolvent on his own petition in Civil 
Miscellaneous Oase No. 98 of 1926 of the 
District Gourt of Tharrawaddy. 

The insolvent possessedonly the follow- 
ing properties: — 

1) A house at Tharrawaddy. 

(2) Two holdings of paddy land said to 
be Nos. 33 and 35 of 1925-26 of Thanatpyit 
kwin, measuring tegether 37°67 acres. 

(3) Two holdings of paddy land said to 
be Nos. 33 and 35 of 1925'26 of Tawyagon 
kwin measuring together 22°99 acres. 

(4) Two holdings of paddy land said to 
be Nos. 52 and 53 of 1925-26 of Ashe kwin 
measuring together 29 00 acres. 

The M. T. T. K. M. M. B. M. A, R. Ohet- 
tyar Firm proved in respect of a first 
mortgage over the house for Rs, 8,152-15. 

The K,P.8. P.P. L. Firm, who are the 
present appellants, proved in respect of & 
second mortgage on the house and the lands 
in Thanatpyit kwin for Rs. 7,917. 

The M. L. M, R. M. Firm, proved in res- 
pect ofa first mortgage on the lands in 
Thanatpyit kwin and a first mortgage on 
holding No. 52 in Ashe kwin for Rs. 7,307-4. 

The O. A. P.O. Firm, who,are the pre- 
sent respondents, proved in respect of an 
only mortgage on the lands in Tawysgon 
kwin and on holding No. 52 in Ashe kwin 
and a second mortgage on Holding No. 52 
in Ashe kwin for Rs. 6,557-8. 


There were other creditors whose debts 
were unsecured, 

By an oversight the O. A. P. O. Firm, that 
is, the present respondents, were omitted 
from the schedule of creditors. 
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The Receiver sold all the properties frea 
of mertgage as shown below:— 





Rs, A. P. 
(1) The house for  .. , 8635 0 0 
(2) , Thanatpyit paddy lands 
for ES e 0,900 0 0 
(3) , Tawyagan paddy lands 
for n zi 620 0 0 
(4) , Ashe kwin 1,150 0 0 
21,305 0 0 








From this amount the Receiver deducted 
Rs. 1,065-4 as his commission leaving for 
distribution Rs, 20,239-12, 

That amount was divided among the cre- 
ditors as follo ws:— 


Rs. A. P. 

To the M.T.T.K.M.M.8.M.A R. 
Firm E 5203 4 0 
- KPSP.P.L. , 4439 4 0 
M.L.M.R.M. k 7597 4 0 


20,239 12 0 


The C. A. P. O. Firm who received nothing, 
naturally complained and the Court said 
that because the landa which were mortgag- 
ed to them and were not mortgaged to any of 
the other creditors had been sold for 
Rs. 1,770, they were entitled to recover that 
amount from the K.P.S.P.P.L. Firm who 
had taken the money out of Court. 

The K.P.S.P.P.L Firm appeals against 
that finding on grounds that the Insolvency 
Court had no jurisdiction to decide in in- 
solvency proceedings sucha question as 
that arising between them and the O.A.P.O. 
Firm,that if it had such jurisdiction general- 
ly, it had no such jurisdiction at the time 
when the order was made because an order 
for the discharge of the insolvent had al- 
ready been made that the applicaticn of the 
O.A.P.O. Firm was res judicata by reason 
of the rejection of similar applications 
made at earlier stages of the proceedings 
and that on the merits the O.A.P.O. Firm 
was not entitled to recover the sum of 
Rs. 1,770 from them. 

There is clearly no force in the first of 
these grounds because the Insolvency Court 
undoubtedly has power to give directions 
as to che distribution of the assets among 
the creditors who have proved in the ingol- 
vency. Similarly, there is no force in the 
ground that the discharge of the insolvent 
putanend to the Oourt's power-to give 
such directions. It wassaid in the case of 
Rowe & Co. v. Tan Thean Taik (1) that 
“One of the main objects of every adjudica- 


age 84 Ind, Oas! 909; 2 R, 643; A I, R, 1925 Rang. 
1 
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tion ofan insolvent is to make his estate 
divisible amongst the creditors, and it must 
often occur that valuable assets are still in 
the handsof the Official Assignee and in 
proress of realisation for that purpose at the 
date when the insolvent applies for his final 
discharge” and we agree with the conclu- 
sion of the learned Judge in that case that 
“an order unders. 41 of the Act does not neces- 
sarily put an end to the proceedings in the 
insolvency. We have no doubt that in this 
case the Court still had power to make the 
order against which appellants appeal. 
There is clearly no question of res judicata. 
It is true that respondents had made 
various prior applications for the proceeds 
ef the saleof the properties mortgaged to 
him but there was no final order adjudicat- 
ing on their claim before the order which is 
under appeal. As for the merits, it is 
clear that appellants’ case has no merits of 
any sort, The sumof Rs.1,770 mentioned 
in the lower Court’s order represents the 
sale proceeds of the Tawyagon lands and 
of both the holdings in Ashe kwin. The 
Tawyagon lands were mortgaged only to 
respondents and as the sale proceeds of 
those lands were insufficient to satisfy res- 
pondent’s mortgage respondents were clearly 
eutitled to the whole of those sale proceeds 
none of the other creditors having any 
interest of any sortin in them. The amount 
of those sale proceeds was Rs. 620. As for 
the Ashe kwin lands respondents held a 
first mortgage over holding No. 53 and'& 
‘second mortgage over holding No. 52, the 
M.L.M.R M, Firm having a prior mortgage 
over holding No. 52. The M.LM.R M. 
Firm's first mortgage over holding No. 52 
was satisfied by the sale of the Thanatpyit 
lands which were also included in their 
mortgage without recourse to the sale pro- 
ceeds of holding No. 52 and therefore the 
sale proceeds of holding No. 52 as well as 
those of holding No. 53 were wholly available 
for satisfaction of reapondents’ mortgage 
debt. Appellants held no mortgage over 
any of lands which were mortgaged to 
respondents and in respect of which respon- 
dents claim the sale preceeds, and since 
those sale proceeds were insufficient to 
satisfy respondents’ mortgage-debt neither 
appellant nor any other creditor had any 
rights in respect of them. . 

The only matter in which the lower Oourt’s 
otder was mistaken is that it ordered appel- 
lante to pay the gross sale proceeds to 
respondents disregarding the fact that the 
Receiver had already taken his commission 
outof them, The order must, therefore, 
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be varied by deducting from the sum of 
Rs. 1,770 the ameunt of the Receiver's com- 
missionon the sale of these properties. 
That commission amounted to Rs, 88-8 and, 
therefore, the sum payable by appellants to 
respondents is Rs. 1,681-8. 

The Receiver had, however, noright to 
any commission vide the ruling of this 
Court in thecase of R.M.M. Chettyar Firm 
v. U Hla Bu (2) and the rules contained 
in para. 307-A (1)of the Burma Courts 
Manual and, therefore,he must refund to 
respondents the sum of Re. 88-6 which he 
has wrongly taken. Onapplication by any 
ofthe other creditors who are interested 
in the matter he should be made to refund 
the balance of his commission so far as 
such commission was not paid in respect 
of the surplus of sale proceeds over the 
mortgage-debt dueon the particular lands 
sold. 

We note that the conduct of the insol- 
vency proceedings in the lower Court 
reflects no credit on either the Court or the 
Receiver. The Court clearly framed the 
schedule of creditors carelessly, since it 
omitted to notice that respondents had 
proved their mortgage-debt and it failed to 
enter them in the schedule, and both the 
Court and the Receiver seem to have been 
entirely ignorant of the provisons of s. 47 
of the Insolvency Act and of the fact that 
the Receiver is not entitled tocommission 
on the amount of the mortgage-money 
realised by the sale of the mortgaged pro- 
perty. í 

In the result the order of the lower Qourt 
is varied by the substitution of the amount 
Ks, 1,681-8 for Rs, 1,770 as payable by 
appellants to respondents and by the 
addition of an order for the payment of 
Rs. 88-8 by the Receiver to respondents. 

In view of the fact that the grounds for 
the alteration of the order were not men- 
tioned by appellants in the appeal, appel- 
lants will pay respondents’ costs in this 
Court, Advocate’s fee to be five gold 
mohurs. 

The respondents have filed a cross objec- 
tion claiming that the Oourt ought to have 
allowed them interest on the amount award- 
ed. The learned Judge inthe lower Oourt 
considered respondents’ :claim to interest 
and rejected it and we are of opinion that 
in refusing interest he exercised a right 
discretion because respondents were 
negligent in not seeing that they were 
brought on to the schedule of creditors, 

(2) 108 Ind. Cas. 200; 5 R, 628; A, I. R. 1928 Rang, 
23; I, L, T. 40 Rang. 8. : 
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They were present at the sale and raised 
no objection to the sale of the properties, 
which were mortgaged to them, free of their 
mortgage. 

We, therefore, dismiss the cross-obj@c- 
tion without orders for costs, 

A, Order modified. 


RANGOON HIGH COURT. 
First O1vin APPEAL No. 234 or 1925. 
January 1, 1929. 

Present :—Sir Guy Rutledge, KT., 
Chief Justice, and Mr. Justice Brown. 

O. T. A. M. OHETTYAR FIRM—PLAINTIZE 
—APPHLLANT 
veraus 
KO YIN GYI AND ANOTHRR—DRFENBANTS— 
RESPONDENTS 

Civil Procedure Code (Act V of 1908), ss. 161, 152 
—Court Fees Act (VII of 1870) s. 15—Incorrect 
decree—Application for amendment and for review 
—Inherent power to amend—Application for amend- 
ment allowed—Inherent power to order refund of 
Court-fee on application for review. 

In a suit against A, B, C and D the plaintiff 
claimed a decree for mesne profits against A and 
B. The suit was decreed against the defendants but 
the decree was drawn up making A,B, C and D 
Liable for mesne profits. There was an appeal by 
the plaintiff but the decres of the lower Court was 
substantially confirmed. C and D subsequently, 
found out that they had wrongly been made liable 
for mesne profits and applied to the Appellate Court 
for amendment ofthe decree. They also preferred 
an application for review of the judgment ; 

Held, (1) thatthe Appellate Oourt had power to intor- 
fere and amend the decree either under s. 152 er 
under a. 151, Oivil Procedure Code; [p. 587, col. 
1 


In that the Court had inherent power to order 
refund of the Oourt-fee paid on the application for 
review even though asa matter of form, the appli- 
cation for amendment had to be allowed and the 
application for review dismissed. [ibid.| 

First civil appeal against a decree of the 
District Oourt,  Tharrawaddy, in Civil 
Regular No. 24 of 1920, and Civil ' Miscel- 
laneous Application No. 44 of 1998 for a 
review. 

Mr. K. C. Bose, for the Appellant. 

Mr. Anklesaria, for the Respondents. 

JUDGMENT.—This application arises 
out of a suit filed by Ma Thet Pon, now de- 
ceased, in the District Court of Tharrawad- 
dy in the year 1920. In that suit, she sued 
for possession of certain land and for mesne 
profits. The landhad been inthe posses: 
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sion of U Bauk and Ma Mwe Me, deceased; 
and the first two defendants were Ma Kyi 
Oh and Ma Ohn Kin administrators of the 
estate of U Bauk and Ma Mwe'Me. The 
present petitioners.were joined as defend- 
ants bezause the land in dispute had been 
mortgaged to them by U Bauk and Ma 
MweMe. There were five other defendants 
joined for various reasons. In the plaint 
as finally amended the plaint asked for 
possession of the land and for mesne profits 
as against the estate of U Bauk and Ma 
Mwe Me alone. The suit went to trial and 
was finally dismissed by the District Court. 
Ma Thet Pon appealed to this Court and in 
September, 1923, her appeal was allowed and 
a decree for possession passed in her favour. 
This decree has subsequently been 
confirmed on furtherappeal to the Privy 
Council. 

The decree of this Court directed that 
the respondent-defendants should make 
over possession of the land in dispute to 
Ma Thet Pon, and it then proceeded to 
say :— 

“And it is further ordered that as to the 
rents claimed the case be remanded to the 
District Oourt of Tharrawaddy for disposal 
on the following issues, and that the said 
District Court of Tharrawaddy do then pass 
a final decree for the amount due tothe 
appellant plaintiff :— 

(t) what quantity of paddy was received 
as rent by Ma Mwe Me and the adminis- 
trators after U Bauk's death? 

(2) what was the market value of the 
paddy atthe time of the harvest ? 

(3) what sums were paid as land revenue:?” 

As a result of this decree, the Distriet 
Oourt held an enquiry on the question of 
mesne profits and passed finalorders on 
the 5th of May, 1925. In this enquiry, the 
administrators of the estate of U Bauk and 
Ma Mwe Me were the only contesting 
parties. The District Judge in his judg- 
ment found: “The amount, the plaintiff is 
entitled to receive from the defendant is, 
therefore, Rs. 9,808-7-7. There will be a 
decree with costs accordingly in favour of 
the plaintiff.” 

A decree was then drawn up and that 
decree includes all the orignal defendants 
as defendants and directs that the defend- 
ants jointly do pay the amount found due, 
Against this decree Ma Thet Pon filed an 
appeal in this Oourt claiming that she 
should shave been allowedia larger sum. 
This appeal was decided by us in June 
1927. We found that a small sum of 
Rs. 372 should have been allowed in excess of 
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the amount decreed and the final order we 
passed was as follows:—'‘We .direct that 
Rs 372 be added to the sum decreed as mesne 
profits by the District Oourt with propor- 
tionate coste, and for the rest we dismiss 
this appeal.” The question as to who were 
to be bound by the decree was not before 
us and was not referred to by us at all in 
our judgment. A decree was then 
drawn up which so far as the parties were 
concerned followed the decree of the Dis- 
trict Court and directed that “the decree 
of the District Court of Tharrawaddy be 
and the same is hereby modified by direc- 
ting that respondente-defendants do pay 
to the appellant-plaintiff the sum of 
Rs.10,180-7-7,being the amount of the mesne 
profits.” The date of our judgment was 
the 14th of June 1927, The application now 
before us is an application for amend- 
ment of this decree and is dated the 4th of 
May 1928. The delay in filing the applica- 
tion is explained in an affidavit filed by 
the petitioners. In that affidavit, Thiruven- 
katam Pillay, clerk and sub-agent ef the 
Q.T.A.M Firm, deposes that they engaged 
an Advocate, Mr. Krishnaswami, to repres- 
ent them in theappeal before us and that 
on our judgment being pronounced the 
Ohettyar Firm was informed by Mr. Krishna- 
swami that the appeal against them had 
been dismissed and a decree for the further 
gum of Ra. 375 had been passed against 
the lst and 2nd respondents, and it was 
only on the 16th of April, 1928, that the 
firm knew that there was any decree 
against them when they received notice to 
pay up the decretal amount. 

it is urged on behalf of the petitioners 
that it is quite clear that it was never the 
intention of any Oourt to passa decree 
against them for mesne profits, that the 
inclusion of their names in the decree was 
entirely accidental and that this is a proper 
case for the interference by this Court 
under the provisions of s. 152 of the Oode of 
Civil Procedure. 

The decree in’ the first instance was a 
decree of the District Oourt and against 
this decree the petitioners never appealed. 
It is, however, contended on their behalf 
that although they did not appeal, it was 
open to this Oourt on the appeal of Ma 
Thet Pon to alter the decree in their favour 
under the provisions of r. 33 of O. XLI 
of the Code of Oivil Procedure. In these 
circumstances, although the original decree 
was that of the District Court that decree 
must now be held to be merged in the 
decree of this Oourt and this Court is, there- 
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fore the only Court which can grant the 
relief now claimed. 

We are of opinion that this contention 
is correct. There can in our opinion be 
no question whatever as to the merits of 
the present application. The respondent 
in her final plains made no claim whatso- 
ever against the applicants for mesne pro- 
fita and it seems to us perfeotly clear that 
the deeree against the applicants on this 
point was entirely due to accident and that 
it was never the intention of the District 
Court or of any Court to direct the peti- 
tioners te pay the sum decreed. The only 
point which requires consideration is whe- 
ther we have the power to interfere now. 
Mr. AnElesaria contends that the error can 
be traced back to the decree of this Court 
of September 1923. We are, however, unable 
to agree with this contention. That decree 
does direct all the defendants to deliver 
up possession, (but it contains no order 
at allas to whois to pay the mesne pro- 
fits and no order on that point was neces- 
gary as no claim on the point had ever been 
made except against the first two defend- 
ants. In our opinion, it was not until 
the decree of the District Court of May 
1925, that there was any order at all against 
the petitioners for payment of mesne pro- 
fits. As we have already said, that decree, 
in ouropinion, now merges in the decree 
of this Court and that decree so far as 
it directs anyone but the first two defend- 
ants to pay mesne profits was clearly never 
in accordance with the intention of the 
judgment of the District Court, and it was 
certainly not in accordance with our inten- 
tion when the case came before “us on ap- 
peal. It would be a gross injustice to 
allow a decree for so large an amount to 
stand when based on no legal claim of any 
kind whatsoever, the decree being due 
entirely toa mistake on the part of the 
Qourt. We are of opinion that we have 
power to interfere either under the pro- 
visions of s. 152 or under the provisions 
ofg. 151 of the Code of Civil Procedure. 
The order we propose to make is quite 
clearly one which is necessary for the ends 
of justice and to prevent abuse of the pro- 
cess of the Court. The application before 
us has been made by the Ohettyar defend- 
ants only, ¿but itis clear that there has 
been asimilar mistake as regards all the 
other defendants except the frat and 
second. 

We direct that the decree of the Oourt 
in Civil Appeal No. 234 of 1925 be amend- 
ed into a decree directing that the first two 
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respondent-defendants, the legal represen- 
tatives of the estate of U Bauk and Ma 
Mwe Me, deceased, alone be directed to 
pay the appellant-plaintiff the sum of Ra. 
10,180-7-7, being the amount of the mesne 
profits, There will be a similar modifica- 
tion of the decree as regards the payment 
of costs of the enquiry in the District 
Oourt. These costs will bo borne by the 
first two defendants alope. Therespondants 
will pay the costs of the petitioners in 
this application, Advocate's fee seven gold 
mohurs, 

(The decree being amended, the applica- 
tion for review was dismissed with costs. 
The applicant's Pleader thereupon applied 
for refund of the Court-fee paid on the 
application for review. | 

ORDER.— We have given Mr. Bose 
an opportunity to show that the Court 
has power to order a refund of the 
Stamp Duty payable upon the review 
application in this case, and he relies 
upon s.15 of the Court Fees Act. 
We are not satisfied, however. that s. 15 
by itself would give us power to make such 
an order in the present case. It is true 
that the application for review of judgment 
was admitted in the case, but it is not 
accurate that on the re-hearing the Court 
reversed or modified its former decision 
on the ground of mistake of law or fact. 
It granted, however, all the reilefs which 
the applicanis asked for in a concurrent 
proceeding for the amendment of the 
decree under O. XLI. r, 33 of the Civil 
Procedure Code. 

On the facts of the case, however, we 
consider that this isa case ‘where it is 
necessary, for the ends of justice or to 
prevent the abuse of the process of the 
Oourt, that we should apply the inherent 
powers of the Court referred to in B. 151 of 
the Civil Procedure Code. Itis no doubt 
only in rare and exceptional circumstances 
that this powercan be inveked,but we con- 
sider that this is one of those exceptional 
cases. 

The error referred to in our judgment in 
this case delivered yesterday shows that 
the error was one of the Court's in not 
specifying that it was only the contesting 
defendants-respondents who were liable 
for the mesne profits. In these circumstan- 
ces an injustice was done to the applicants 
and anamount was decreed against them 
which had never been claimed. 

In these circumstances they were quite 
justified in making alternate applications 
for relief, as it was difficult on the complis 
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cated proceedings to state which was their 
proper remedy. 

Weare confirmed in the view we take by 
a decision ofa Bench of the Patna High 
Court, of which the late Ohief Justice was 
@ member, in the case of Chandra Hari 
Singh v. Tipan Prasad Singh (1), and also 
by a recent order of this Court in the case 
of Ma Thein v. Ma Mya (2). 

We accordingly direct that the Court-feeg 
paid on this application to review be re- 
funded to the applicants. 


A. Order accordingly, 
(1) 46 Ind. Oas. 371; 3 Pat. L. J. 452. 
(2) Oivil First Appeal No. 147 of 1928. 


RANGOON HIGH COURT. 
SzgooN» O1vin APPRAL No, 532 or 1998. 
January 8, 1929, 

Present:—Mr. Justice Brown. 

MA BHIN—PLAINTIFF8—À PPRLLANTS 
versus 
MAUNG HAN AND OTHERS—DRFENDANTS 
— Rg8PONDENT.. 

Civil. Procedure Code (Act V of 1908), s. 11, Expl. 
IV—Bes judicata between  co-defendants— Matters 
which might and ought to have been raised —Scope of 
Expl. (w). UN 

In order that an adjudication may operate as 
res judicata between co-defendants (i) there should 
be a conflict of interest between the co-defendants, 
(i) it should be necessary to decide on that conflict 
in order to give the plaintiff relief appropriate to his 
suit and (11) thejudgment should contain a decision 
ofthe question raised as between the co-defendants. 
[p. 588, col. 2.] 

When the clam of res udicatajis based on Expl. IV, 
8, 11, Givil Procedure Oode, it ıs not necessary ihat 
there should have been any express decision on the 
matter which ought to have been made a ground 
of defence or attack But for the provisions of the 
section to be operative at all, the issue, or the 
matter in issue, must have been heard and finally 
decided in the earlier case; that is to say, the 
decision in the earlier case must have been such as 
to imply an adverse finding on the matter which 
ought to have been madea ground of defence or 
attack. |p. 589, col. 1.] 

A and B, two co-heirs, purchased certain pro- 
perty. The other co-heirs sued for partition con- 
tending that the purchase was on be of all the 
co-heirs and that there was an agreement that when 
the purchase-money was paid the property would be 
divided between all the co-heirs, S the wife of A, 
admitted the plaintiffs’ claim but B and the other 
defendants denied the agreement. The agreement wag 
held not proved. B and the other defendants were held 
to be im possession and the suit was dismissed on 
their own behalf. Subsequently S sued B and the 
other defendants for partition alleging that the property 
was purchased by A and B, that it was conveyed 
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by A and B to a third person, and repurchased 
by B for himselfand A. The defendants contended 
that the suit was barred by res judicata: 

Held, that the suit was not barred. [p. 588, col. 
1; p. 589, col, 2.] S i 

Second appeal against the judgment 
of the District Court, Bassein, in Civil Ap- 
peal No. 78 of 1928. 

Mr. S. C. Das, for the Appellant. 

Mr, Thein Maung, for the Respondents. 


JUDGMENT.—In Civil Regular No. 42 
of 1927 of the Sub-Divisional Gourt of 
Kyonpyaw one Maung Aung Ban and two 
others sued the parties to the present appeal 
and one other for specific performance of a 
contract. Their allegation was that the land 
in suit had originally belonged to the parents 
of the plaintiffs and of all but one of the 
defendants. 

About 1914, the present respondent 
Maung Han, and Maung Nge, the husband 
of the present appellant, Ma Shin, on behalf 
of all the heirs made over the land in satis- 
faction of a mortgage-debt, reserving the 
right of re-purchase. About four years 
later,with the consent of all the heirs Maung 
Han and Maung Nge re-purchased the 
land on behalf of ail these heirs, and it was 
agreed amongstthe heirs that when the 
purchase money was re-paid to Maung Han 
and Maung Nge, the land would be divided 
amongst ali the heirs. They, therefore, asked 
for a partition of the land on payment of 
their proportionate shares. : f 

The present appellant, Ma Shin admitted 
the plaintiffs claim in that suit but the 
guit was contested|by the present respondent, 
Maung Han, Maung Myan and Po Hla. The 
suit was eventually dismissed. It was held 
that Maung Han, and Maung Myan had 
been dealing with the lend as their own. | 

As regards the alleged promise to parti- 
tion the land at the time of re-purchase, the 
finding was somewhat vague; but apparent- 
ly it was held that the contract was not 
proved. . 

In the present case Ma Shin has sued the 
three respondents with regard to the same 
piece of land. She now says that the land 
in question was purchased by her husband, 
Maung Nge and Maung Han from a Chet- 
tyar firm; and that, in 1914, Maung Nge and 
Maung Han mortgaged the land to Po Hla. 
Later on they transferred the land outright 
to Po Hla with an option of re-purchase. 

In the year 1919 this option of re-purchase 
was exorcised by the lst defendant, Maung 
Han. Maung Nge has since died and Ma 
Shin claims that Maung Han must be held 
to have re-purchased for himself and for 
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Maung Nge, and she asks for half of the 
land on payment of half the purchase- 
money Rs, 920. 

The suit is contested by Maung Han and 
Maung Myan and has been dismissed on a 
preliminary point. The trial Oourt has held 
that the suit is barred by the principle of res- 
judicata on account of Civil Regular No. 42 
of 1927, and this decision has been upheld 
on appeal by theDistrict Court. It is 
against this decision that the present appeal 
haa been filed. 

The learned District Judge was of opinion 
that the case nowset up by the appellant 
was a case which ought to have been set 
up asa ground of defence in the earliar. 
suit. It is difficult to see how the present case 
would have been a good defence te the: 
earlier suit. The question in that suit was 
whether the plaintiffs had the right to 
obtain a share in the land by virtue of a 
contract entered into by them and the other 
heirs. MaShin’s present case is that the 
land actually belonged to her husband 
and to Maung Han, and it is on that ground 
that she is now claiming a share. But this 
case is not necessarily inconsistent with 
the case set up by the plaintiffs in the for- 
mer suit. Even ifthe land were actually 
owned by Maung Nge and Maung Han only, 
that fact would not necessarily negative the 
possibility of acontract,whereby they agreed 
to partition the land on payment of the pro- 
portionate shares by the other heirs. Fur- 
ther, the District Judge does not seem to 
have given sufficient attention to the fact 
that in the former suit the contesting parties 
were Maung Aung Ban and two others on 
one side angall the present defendants on 
the other, 

The conditions requisite for an adjudica- 
tion to be 7es judicata as between co-defend- 
ants were discussed in the case of Ma Tok 
v. Ma Yin (1). It was there laid down that 
the following condition should be fulfilled 
before the principle of res-judicata could 


apply:— 

(4) that there should bea conflict of inter- 
est between the eo-defendants;. 

(ii) that it should be necessary to decide 
on that senflict in order to give the plaintiff 
relief appropriate to his suit, and 

(iii) that thejudgment should contain a 
decision of the question raised as between 
the co: defendants. 

Now, there is a conflict in the present case 
between the persons who were co-defendants 


(1) 92 Ind, Cas. 489; 3 R, 77 at p. 79; A. I. R. 1928 


Rang. 228, 
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in the earlier suit; but in that suit the relief 
claimed by the plaintiffs was based on an 
alleged contract which is entirely indepen- 
dent of the claim now put forward by Ma 
Shin, Their success depended on whether 
they could prove that contract. A decision 
on the pointe now raised by Ma Shin could 
have been of no avail whatsoever te them 
inthatsuit, and the raising of the present 
claim by Ma Shin could have made no 
difference whatsoever to the decision of the 
earlier case. 1t was not necessary to decide 
this point in the earlier suit; nor can the 
judgment either directly or impliedly be 
held to contain a decision of the question 
now raised. 

I have been referred on behalf of the res- 
pondenta to the case of Maung No, v. Maung 
Po. Thein (2). In that case the followin 
observations by a'Bench of the Calcutta High 
Oourt in an earlier case were quoted with 
approval with reference to Explanation 1V 
of s. 1I, Code of Civil Procedure:— 


A matter which ought to be raised but 
which as a matter of fact is not raised ina 
suit cannot be decided in specific terms in 
that suit. But this fact cannot be fatal to 
the plea of res-judicata for in that case it 
is obvious that Explanation II (of s. 13 of 
the former Code) would be meaningless. 
We must take it, therefore, that if the effect 
of the decision in a former suit is necessarily 
inconsistent with the defence that ought to 
have been raised but has not been raised, 
that defence must under s.13 be deemed, 
io have been finally decided against the 
person who ought to have raised it. 

With these remarks I entirely agree, 
But they do not seem tome to beof any 
assistance to the respondents in she present 
case. The decision in the former suit was 
to the effect that the plaintiffs in that snit 


had failed to prove their rights as heirs on . 


& contract to a sharein the land. It is quite 
impossible to hold that this decision is 
necessarily inconsistent with the case now 
put forward by Ma Shin. It is true that 
when theclaim of res-judicata is based on Ex- 
plantion IV,s, 11,it is not necessary that there 
should have been any express decision on 
the matter which ought to have been made 
a ground of defence or attack. But for 
the provisionsofíhesection to be operative 
at all, theissue, or the matter in issue, must 
have been heard and finally decided in the 
earlier case; that is to say, the decision in 


@ 76 Ind. Oas. 612; 1 R. 863 at pp. 365. 366; 2 Bur, 
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the earlier case must have been such as to 
imply an adverse finding on the matter 
which ought to have been made a ground 
of defence or attack. These conditions are 
not fulfilled in the present case; and,in my 
opinion, the present suit is not barred 
as res-judicata, 

It has been suggested by the learned Ad- 
vocate that when Ma Shin was examined as 
& witness in the earlier case her statements 
were not entirely consistent with the case 
she now puts forward; but I am not now 
concerned with the merits of her present 
cage. 

The sole question for decision at present 
is whether the suit is barred as res- judicata, 
and on that point I must hold that the 
appellant is entitled to succeed, 

I, therefore, set aside the judgments and 
decrees of the lower Courts and direct that 
the suit be re-opened and tried on its merits 
by the trial Oourt. 

The appellant will be entitled to a refund 
of the Court-fees paid by her in this Court 
and in the District Court. The balance of 
her costs in the District Court and in 
this Court will be paid by the respondents, 


A. Suit remanded, 


RANGOON HIGH COURT. 
First Orvin, APPHAL No. 12 or 1928, 
January 7, 1999. 

Present: —Mr. Justice Pratt and Mr. Justice 


tter, 
MA ON MYAING-—DmzrRNDANT-— 
ÁPPHLLANT 


Versus 
MA ME SAN—Putarn tire — 
RESPONDENT. 

Burmese Buddhist Law—Inheritance—Death 
child living with mother—Mother succeeds in prefer- 
enee to sister. 

Under the Burmese Buddhist Law wherea minor 
who has not separated from his mother dies, his 
mother succeeds tohis estate in preference to his 


Sister. [p. 590, col. 2 
Shwe Gon (3), explained, 


Ma Hnin Bwin v. 
Ma Hin v. Tin Nga (5), applied, 

First appeal against the judgment 
of the District Oourt, Lower Ohindwin,i n, 
Civil Regular No. 2 of 1997. 

Mr. J. C. Day, for the Appellant. 

Mr, Ko Ko Gi, for the Respondent, 
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JUDGMEN'T.—Inthis case the short 
facts are that in the year 1910-11 & man 
called U Tha Htu died leaving &s descen- 
dants two grand-children, who were then 
minors and, of whom one is the plaintiff, 
and their mother, his daughter-in-law, Ma 
On Myaing the first and only defendant who 
need, be considered. 

The plaintiff claims the whole of her 
grandfather's property, her brother having 
died in 1921-22. i 

The defendant has all along been in pos- 
session of and looking after the property, 
and there was some suggestion that her 
claim was time-barred. As however, she 
is only twenty-three years of age now this 
cannot well be; and moreover, as the lower 
Court rightly held, 1st defendant's posses- 
sion has been adverse only since she refused 
to give upthe property. 

The other points taken in the lower 
Court were quite rightly not argued in this 
Court, for upon the facts that Court seems 
to have come to a correct decision, and 
indeed no such gift or promise on the part 
of U Tha Htu as was suggested could have 
the force of law. 

Tt was said, however, that plaintiff must 
fail as to her brother's share in the inherit- 
ed property; for as to that, by the Burmese 
Buddhist Law of Succession, since he was 
living with his mother at his death, the 
latter and not the plaintiff would inherit his 
share. 


Reliance was placed upon three cases 
Maung Shwe Bo v..Maung Pya (1), Ma Po 
Hmon v. Maung Kan (2) and Ma Hmin 
Bwin v. U Shwe Gon (3) the last being & 
case decided by the Privy Gouncil. It will 
be obaerved that the first two cases of these 
were decided apparently mainly upon the 
authority of Maung Chit Kywe v. Maung 
Pyo (4). In the first of these three cases, the 
following extract from Mauny Chit Kywe’s 
case (4) was approved by the Court (see page 
527* of the report):— Ms 

“The Buddhist Law is opposed to the 
ascent of inheritance, but when it cannot 
go by descent the inheritance is allowed 
to ascend, first tothe father and mother, 
- and failing them, to the first line of col- 
laterals, and, in the absence of heirs in 

(1893-1900) P. J. 524. 

3 D. B R. (1997-1901), II, 157. 

(3 23 Ind, Oas. 433; 8 L. B. R. 1; 7 Bur. L. T. 105; 
16 Bom. L. R. 377; 27M L, J. 41; 18 GO. W. 
312); 16 M. L. T. 142; 20 0:L. J. 264; 41 O. 987; 
TL. w. 914; (1914) M. W. N. 449, 41 I. A. 121 
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that degree, to the grandfather and grand- 
mother and the next line of collaterals.” 

Now, it is perfectly truethat in the case 
Ma Hnin Bwin v. U Shwe Gon (3) their 
Lordships of the Privy Oouncil expressed 
themselves as not satisfied with the reasons 
apparently underlying the decision in Maung 
Chit Kywe's case (4). Indeed, they expressed 
themselves assatisfied with the authoritative 
character of the Dhammathats and in parti- 
cular they at page 12} of the report, quoted 
with approval a dictum of the Manukye, 
which is as followa:— 

“The general rule is that relatives of pre- 
vious generations shall not inherit the pro- 
perty of their descendants. But if a per- 
gon dies leaving neither wife, children, 
brothers nor sisters, his parents become his 
sole heirs.” 

The question in the case before the Oom- 
mittee was asto the respective rights of a 
sisteron the one hand, and the father on 
the other, to the property of two deceased 
ladies who were respectively sisters and 
daughters of the rival claimants. These 
three ladies had lived ‘apart from their 
father for many years, and it was, as we 
understand the case, for this reason that 
their Lordships of the Privy Oouncil decid- 
ed the matter at issue in their favour. At 
page 4f of the report,ttheixjLordships state 
“that the present case should not be held, 
as dealing with or affecting parental tights : 
in cases where the family continues to live 
together.” Their Lordships go on to lay 
stress on the important rightsof parents in 
Burma so far as their children are concerned. 

In the present case, it is admitted that the 
two minors lived’ in the house of their 
mother up till the timeof the death of the 
respondent's brother. Respondent herself 
also lived on under her mother’s reof uutil 
her marriage some five years ago. The 
case, therefore, upon the facts is different 
frem the Privy Council case. Bo far as we 
know there is no reported authority exactly 
upon the point. 

An examination, however, of May Oung’s 
“Leading Oases on Buddhist Law," Second 
Edition, pages 302—308 makes it clear that 
it'wasthe view of the learned author that 
in such a case a parent would succeed to 
the estate of hisor her child in preference 
toa brother or sister of that child. He says 
at page 308: “The exclusion of parents by 


N. | brothers and sisters when the ‘family have 


ceased to live together must be taken as an 

exception to the rules relating to nearness 

ofrelationship.” In this connection it ig 
Pages 018 L. B. R184] 
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evident that a mother stands in relatien- 
Ship nearer to her son than does her 
daughter by the same father. We find, 
moreover, that the view contended for by 
the appellant receives the support of the 
learned author (U Tha Gy we) of “A Conflict 
of Authority in Buddhist Law." After a 
discussion of the matter he says, at page 
326, that the rule laid down by their Lord- 
ships of the Privy Council does not apply 
in a case where the family continues to 
live together. In support of his conclusion 
he cites the case of Ma Hin v. Tin Nga (5) 
In that case a Bench of the then Chief 
Oourt said: “The ordinary rule of inheri- 
tance under the Buddhist Law is that the 
husband is sole heir to the wife and the 
wife sole heir to the husband, whether 
there be issue of the marriage or not. The 
texts cited above shew that in certain cases 
the surviving parent of a childless sen or 
daughter is allowed to share with the 
surviving wife or husband, while brothers 
and sisters de not come in at all.” It is 
true that the facts of this case and those 
dealt with by the texts referred to were some- 
what different from those in the present 
case. It appears to us, however, that the 
position is an analogous one; and although 
itis also true that the extract from the 
Dhammathats relied upon by their Lord- 
ships of the Privy Council in Ma Hnin 
Bwin’s case (3) is entirely unqualified as it 


, Stands, yet we feel bound to hold that upsn 


e 


ihe facts of the present case, a parent is 
not debarred from inheriting her sons' pro- 
perty by the fact that his sister (and her 
daughter) is alive. 

In this view we are strengthened by what 
appears to have been in the minds of their 
Lordships when dealing with th& rights of 
children living apart from their parents. 
It mustbe borne in mind that the respon- 


dent's brother was apparently & minor and: 


eertainly quite young at his death. The 
righte, therefore, of his mother in respect 
of any property belonging to him may well 
be said to stand upon a different footing 
from any such right had he attained his 
majority and separated himself from the 
parental roof, 

It may be that, in some cases it would be 
difficult to decide whether such separation 
as would deprive a parent of interest had 
taken place. In the present case, how- 
ever, if is clear there was no separa- 
tion, 
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In all the cireumstanees, therefore, we 
feel bound to hold that the appellant is 
entitled toa halfshare in the property in 
dispute. 

There wasno dispute as to the identity 
of the property in suit, The decree of the 
lower Court must be modified, and & decree 
fora half only of the suit property sub- 
stituted (with the exception of Item Ne 
8) and for Rs. 300 by way of mesna 
profits. . 

In view of the fact that the point upon 
whieh we have decided this appeal is an 
entirely new point and was not argued in 
the lower Oourt, we do not propose to 
award costs to the appellant. 

The appeal is, therefore, allowed but with- 
out costs, and the order of the lower Court 
as to costs is confirmed. 


A. Appeal allowed, 


RANGOON HIGH COURT. 
SrnROIAL SECOND OIVIL ArPnar No. 529 
or 1928. 

January 11, 1939. 
Present:—Mr. Justice Brown. 

U MAUNG GYI—PLAINTIFF—A PPBLLANT 


versus 
MAUNG ON BWIN AND ANOTHER 


—DzrFRNDANTS— RESPONDENTS, 

Limitation Act (IX of 1908), Sch. I, Arts. 142, 144 
—Suit for recovery ef land— Plaintiff alleging that 
defendant was in permissive possession—~Article applis 
cable—Burden of proof of dispossession. 

Ordinarliy, in a suit under Art. 142 of the Limite- 
tion Act the burden of proof would lie on the plaintiff 
and in a guit under Art. 144 16 would lie on tha 
i ene Lp. 582. col. 1l 

e plaintiff sued for recovery for i 

land from the defendant alleging that tls diui 
ant was in possession of the land with the plaint- 
iff& permission but began to set up adverse title 
subsequently. The plaintiff proved his title 1 the 
defendant proved session for about 15 to 20 
years before suit. e plaintiff failed to prove that, 
the defendani's possession was permissive in its 
P Held that the suit d by Ar 

Held, sult was governe 
Sch. I of the Limitation Act and the plain ac 
having proved his possession within 12 years of suit, 
the suit was time-barred, |p. 599, col, 2] , 


Special second appeal against 
judgment of the District Court, 
in Oivil Appeal No, 139A. of 1928, 
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Mr. Eunoose, for the Appellant. 
Mr. Kirkwood, for the Respondents, 
. JUDGMENT.—The plaintiff-appellant 
sued the defendant-respondents for posses- 
sion of a certain piece of land. The plaint- 
iff's case was that the land originally be- 
longed to him and that about ten years ago 
he allowed the defendants to occupy the 
land temporarily. The defendants denied 
the plaintiffs title and denied that they 
came into possession with his leave or 
license. They said that they entered on 
the land 21 years ago and that they had 
been in peaceful and uninterrupted posses- 
sion ever since. It has been found as a fact 
that the plaintiff did acquire title to the 
land in the year 1894 by the purchase at a 
Court auction sale, but that the defendants’ 
had been in possession for 15 years or more 
before the suit was brought, and that the 
plaintiff has failed to show that they en- 
tered into possession with his permission. 
On these facts the District Court held that 
the burden of proving that the defendants’ 
possession was permissive and not adverse 
rested on the plaintiff and that as the 
plaintiff had failed to dischargethat burden 
the guitmust fail. The plaintiff has appealed 
onthe ground that the burden has been 


wrongly placed. 


It is urged that the suit is under Art, 144 
ofthe Limitation Act and that under that 
Article the burden is on the defendants to 
prove that their possession was adverse, 
Both the lower Courts have discussed a 
number of authorities on the quéstion of 
burden of proof in such cases. Ordin- 


arily in a suit under Art. 142 the 
burden of proof would lie on the 
plaintif and in a suit under Art. 144 


it would lie on the defendants. It is cont- 
ended on behalf of the appellant that this 
is not a suit under Art. 142 because the 
plaintiff was never in possessien. 16 
seems to me, however, that this conten- 
tion i8 contradicted by the plaintiii’s evi- 
dence. ] 

The plaintiff quite clearly says that the 
defendants requested him to allow them to 
occupy the land and that he gave them 
permission, Thatseems to me tantamount 
to a statement that it was the plaintiff who 

ut the defendants in possession and that 
the plaintiff was at that time at least in 
constructive possession of the land. In fact 
according to the plaint his possession cont- 
jnued through the defendants until recently 
when they set up an adverse claim on their 


pwa behalf. 
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In the case of Mohima Chunder Mozoom- 
dar v. Mohesh Chunder Neoghi (1), their 
Lordships of the Privy Council, observe: 
“Thig js in reality what in England would 
be called an action for ejectment, and in 
all actions for ejectment where the defen- 
dants are admittedly in possession, and 
a fortiori where, as in this particular case, 
they had been in possession for a great 
number of years and under a claim of title, 
itlies upon the plaintiff to prove his own 
title. The plaintiff must recover by the 
strength of his own title, and it is the 
opinion ef theirfLordships that, in this case, 
the onus is thrown upon the plaintiffs to 
prove their possession prior to the time 
when they were admittedly dispossessed, 
and at some time within twelve years 
before the commencement of the suit, 
namely, for the two or three years prior to 
the year 1875, or 1874, and that it does not 
lie upen the defendants to show that in 
fact tbe plaintiffs were 80 dispossessed." If, 
in the present case, the plaintiff had proved 
the permissive occupation by the defend- 
aats, the burden would then clearly have 
rested on the defendants to show that they 
had acquired title by twelve years’ adverse 
possession. But it has been found as a 
fact that the plaintiff has failed to prove 
this permissive oecupation. All that has 
been proved is that the plaintiff was at one 
time the owner, bat that for the last 15 or 
20 years the defendants have been in 
possession, and it seemsto me that the 
plaintiff's claim is that the defendants 
obtained possession from him. That being 
so, the suit was a suit under Art. 142, 
and on his failing to prove the permissive 
nature of the occupation the plaintiff could 
not succeed without at first showing that he 
had been in possession within twelve years 
of bringing the suit. 

For these reasons I amof opinion that 
this case was rightly decided by the 
District Court and I dismiss this appeal 


with costs, 
A, Appeal dismissed. 
row 0, 473; 16 I. A. 23; 5 Ser. P. O. J. 321 
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CALCUTTA HIGH COURT. 
LurrBgs PATENT APPEAL No. 21 oF 1928, 
August 3,1928. 
Present:—Sir George Olaus Rankin, Kr., 
Ohief Justice, and Mr. Justice Mukerji. 
BISWANATH OHAKRAVARTI— 
PLAINTIFF— ÁPPHLLANT 


versus 


RABIJA KHATUN AND OTHHRGS— 
DmBFENDANTS—KH83PONDENTS. 
Limitation Act (IX of 1908), Sch. I, Arts. 188, l4 
o-sharera—Assignment by co-sharer—Possession of 
other co-sharers, whether adverse to assignee—Suit by 
i for joint possession—Limitation. 

The rule that the possession of a co-aharer enures 
for the benefit of all the co-sharera applies not merely 
in favour of those who were co-tenants when 
original entry was made but extends to all who 
afterwards acquire undivided interests in the property. 
[p. 595, col. 1. 

Where a judgment-debtor’s share in certain pro- 
perty was sold and the auction-purchaser instituted a 
suit for joint possession against the judgment- 
debtor’s co-sharers after the expiry of 12 years from 
the date. of the sale but within 12 years from the 
date on which he was obstructed by the defendants: 

Held, that the suit was not barred by limitation. [p. 
595, col. 2.] 


Letters Patent Appeal against the judg- 
ment of Mr. Justice Mitter, dated the 
17th February, 1928, in Second Appeal No. 
25 of 1926. 


FAOTS appear from the judgment of 


. Mitter, J.—The only question argued 
in this appealis the question of limitation. 
The plaintiff, now appellant, purchased in 
execution of a  money-decree against 
Khadim Ali the land in suit on 8th Decem- 
ber, 1909. The sale was made absolute on 
14th January, 1910, and symbolical posses- 
sion was taken on 2nd March, 1913. The 
defendants, now respondents were co-sharers 
with Khadim Aliin the disputed land. 
They contend that the present suit is barred 
by limitation as it was not instituted with- 
in 12 years from the date of sale. The 
Munsif held that there was no allegation in 
the plaint that Khadim Ali was in posses- 
sion of the disputed land jointly with the 
defendants and found the issue of limita- 
tion against the plaintiff and dismissed his 
guit, On appeal the learned District Judge 
of Chittagong held that time should begin 
to run from the date of the sale and not 
from the date of delivery of symbolical pos- 
session aS was contended for by tbe plaint- 
iff. The learned District Judge dismissed 
the appeal. Article 138, Sch. [to the Limita- 
tion Act cannot govern the present cave as 
the article applies only against judgment- 
debtors and persons claiming through them, 
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The defendants in the present case do not 
claim through the judgment-debtor Khadim 
Ali, so Art. 138 does not apply.*Article. 144 
which is the residuary article applies and 
the question arises as to when the posses- 
sion of the defendants became adverse to 
that of the plaintiff. Itisarguedby the 
learned Vakil for the appellant that as the 
possession of the defendants was possession 
on behalf of theirco-sharer Khadim Ali at 
its inception it did not become adverse till 
the plaintiff who had stepped into the shoes 
of Khadim Ali was resisted in obtaining 
actual possession. In other words it is said 
that the possession became adverse from , 
the date of the delivery of symbolical 

possession. NM 
In my opinion this contention is not 
Sound for the same rights and prieiga 
whioh a co-sharer has as against his other 
co-aharers are not enjoyed by his assignee. 
It is true that in the caseof a co-sharer the 
possession of one co-sharer is the possession 
of all and that ifone of them sets up a 
prescriptive title against the others he must 
prove that his possession was openly hostile 
but it is difficult to understand how an 
assignee can by mere fact of assignment 
become aco-sharer if his righte are denied 
by the other co-sharers. It isbeyond con- 
troversy that if the assignor has not trans- 
ferred possession of the property assigned to 
his assignee the latter in order to succeed in 
asuit for possession must sue within 12 years 
from the date of his assignment and that 
a suit against his assignor would be barred 
if he comes into Court after that period. It 
would seem logically to follow from this 
position that the claim which would be 
barred against the assignor would also be 
barred against the other co-sharer for other- 
wise an absurd position would be 
created. It would indeed be absurd to 
hold that a claim which would obviously 
be barred against the assignor would 
not be barred if brought against the other 
co-sharers who do not even recognize the 
right of the assignor to assign in favour of 
a third party. This view receives indirect 
support from the case of Bhavrao v. 
Rakhmin (1). Adverse possession depends 
upon the claim or title under which the 
possessor holds and not upon a considera- 
tion of the question in whom the true 
ownership is vested whether in asingle per- 
gon or in many jointly. Adverse possession 
is possession by a person holding the land on 
his own behalf or on behalf of some person 
1 


(1) 28 B. 131 (F, BJ. 
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other than the true owner. See the 
observations of Markby, J., in the case of 
Bejoy Chunder Banerjee v. Kali Prosonno 
Mookerjee (2). Although the possesssion of 
the defendant was not adverse to that of 
Khadim i it became adverse to the 
plaintiff for it was possession on behalf of 
some persen other than the true owner. 

The ownership had passed on the date of 
the sale from Khadim Ali to the plaintiff 
and defendants’ possession was adverse 
possession to that of the plaintiff from the 
date of the sale, for even if he was holding 
possession for Khadim Ali, he was holding 
< possession on behalf of some persen other 
than the true owner for Khadim Ali’s right 
had been extinguished by the sale either 
from the date of the sale or fromthe date 
when the sale became absolute both of 
which happened more than 12 years before 
suit. 

No doubt it is true that co-sharers in 
possession do not exclude each other and 
that possession of co-sharers is not adverse 
to the other co-sharers. But an alienee of a 
co-sharer is not aco-sharer. He is a 
stranger and he does exclude the others 
and his possession is adverse: see Lakshman 
v. Moru (3). Althoughthe present case is 
the converse of the Bombay case, just 
referred to, the same principle applies for 
ihe reasons which I have already given. 
For the reasons given above the appeal fails 
and must be dismissed with costs, 

Leave has been asked for and is granted. 
I consider that it is a fit case for appeal. 

Mr. Chandra Sekhar Sen,for the Appel- 


t. 
Mr. Narendra Kumar Das, for the Respon- 


dents. 

r JUDGMENT. 

Mukerji, J.—The suit out of which 
this appeal has arisen relates to seven plots 
of land. The plaintiff's allegation was that 
out of these seven plots, plot No. 1 belonged 
to one Neamat Ali and defendant No. l in 
equal shares and plots Nos. 2 to 7 belonged 
to one Khadim Ali and defendant No. 1 also 
in equal shares. Hiscase further was that 
he had purchased the shares of Neamat 
Ali and Khadim Aliin execution ofa decree 
for money against them on 8th December, 
1909, and took delivery of possession 
against those persons through Oourt on 
2nd March, 1913, and when he went to take 
actual possession Neamat Ali and Khadim 
Ali went away, but defendant No. 1 in 
collusion with some other persons includ- 
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ing the defendants Nos. 2 to 4 opposed him. 
He alleged further that the defendants had 
made certain excavations in and were about 
todo further damage to the lands. The 
suit was instituted on 27th February, 1923, 
with prayers for declaration of title, joint 


possession with defendant No. 1 and 
injunction. NP 
The defendants denied the plaintiff's 


title and raised some dispute as to the 
extent of their own title as amongst thom- 
selves, 

The Munsif held that the plaintiff had 
failed to make out that Neamat Ali had any 
title to plot No. 1, or that Khadim Ali had 
any title toplot No. 7. He held that Khadim 
Ali and defendant No. 1 were co-sharers in 
respect of plots Nos.2 to 6. He was able to 
find the extent of Khadim Ali’s share in only 
two out of these five plots, that is to say, in 
plots Nos. 2 and 6, and he found that share as 
one-seventh. As regards plots Nos. 3, 4 and 
5 he was unable to find theextent of Khadim 
Ali’s share. He held that the plaintiff had 
made out his title to plots Nos. 2 to 6 and to 
the shares mentioned above. He, however, 
dismissed the suit asin his opinion Art. 138, 
Soh. I, Limitation Act, applied and the suit 
had not been instituted within 12 years from 
14th January, 1910, the date of confirmation 
of the sale at which the plaintiff had made 
his purchase. He did not arrive at any 
finding as regards the extent of the shares, 
if any, of the different defendants. The 
plaintiff appealed to the District Judge who 
affirmed the Munsif's view on the question 
of limitation and held further that even if 
Art. 144 applied the same result would 
follow. 

The plaintiff then appealed to this Court. 
My learned brother Mitter, J., held that 
Art, 144 applies to the case. Applying 
that article he held that, as by the sale the 
title of Khadim Ali was extinguished, the 
possession of the co-sharers of Khadim Ali 
became from that point of time adverse to 
the plaintiff who had by the said sale 
become the true owner, and such adverse 
possession having continued for over 
twelve years the suit was barred under 
Art. 144. The suit, it may be said, was 
instituted beyond twelve years from 8th 
December, 1909, which was the date of the 
sale and also beyond the like period from 
14th January, 1910, which was the date of 
its confirmation. Mitter, J., accordingly 
dismissed the appeal and from his deci- 
sion the plaintiff has preferred this appeal 
under Letters Patent. 

1 have examined the evidence in the case 


P 
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and I may state here that if it is to be 
determined as a question of fact when the 
defendants’ possession became adverse to 
the plaintiff the question has to be decided 
in only one way, namely, by holding that 
such adverse possession commenced only 
after the plaintif went upon the land after 
‘obtaining possession against the judment- 
debtor Khadim Ali through Oourt on 2nd 
March, 1913. It will have to be seen, however, 
whether upon any principle of law the 
possession of Khadim Ali's co-sharers be- 
came adverse to the plaintiff from and by 
reason of the sale itself. 

Now, to constitutea tenancy-in-common, 
there must be an equal right to the posses- 
sion of every part and parcel of the subject- 
matter of the tenancy; joint possession is 
not necessary, unity of right of possession 
being all that is required. As a general 
proposition the entry ofone co-tenant, in 
the absence of clear proof to the contrary, 
enures‘for the benefit of all. The law makes 
a presumption that the relation between 
co-tenants is amicable rather than hostile ; 
and regarda the acts of one co-tenant as 
being in subordination of the title of all the 
co-tenants, for by so regarding they may be 
made to promote the interest of all. This rule 
prevails not merely on behalf of those who 
are co-tenants when the entry was made, 
but extends toall who afterwards acquire 
undivided interests in the property. In 
Freeman on Oo-tenancy and Partition, 2nd 
Edition, s. 167, the following illustration 


appears : 

"If A and B together own (personal) pro- 
perty of which A is in actual possession, 
and B sells hia moiety to C, the possession 
of A immediately becomes the possession 
of C also," 

My learned brother Mitter, J., has referred 
to certain cases to whichit is necessary to 
advert in order to see whether they in any 
way militate against the aforementioned 
view. In one ofthese cases, Bejoy Chunder 
Banerjee v. Kali Prosonno Mookerjee (2), 
Markby, J., said: 

“By adverse possession I understand to 
be meant possession by a person holding 
the land, on hisown behalf, of some person 
other than the true owner, the true owner 
having a right to immediate posses- 
sion.” 

But with the extinguishment of the right 
to possess the unity of the right to posses- 
sion ceases, and as soon as the. title passes 
to the purchaser, itis the latter in whom 
veste the right to possession, and the pur- 
ghager becomes a tenant-in-common with 
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the vendor's co-tenants. It would be a 
fundamental misconception to think that 
one co-tenant in the absence of anything 
to the contrary is, in any sense, in control 
or possession of the share of his co-tenants. 
The case of Lakshman v. Moru (3), explains 
what is meant by ‘adverse possession,” but 
does not profess to touch the present ques- 
tion. The case of Bhavrao v. Rakhmin (1) 
has also little bearing upon this question as 
it was a case where certain members of a 
joint Hindu family alienated by sale and 
mortgage speied plots of lands “out of 
their share,” giving boundaries of the plota 
and covenanting for title; and what was’ 
really decided was that the purchaser enter- 
ed as owner and not asa co-gharer, and 
being in such possession for over twelve 
years was able to defeat under Art, 144 
the title of the co-parceners of the vendors 
or mortgagors. 

With all deference, I am of opinion that 
the view taken by my learned brother 
Mitter, J., is not correct. I would accord- 
ingly allow the appeal and. setting aside 
the decisions of all the Courta below direct 
& decree to be entered in plaintiff's favour 
declaring his right by purchase and award- 
ing him joint possession with the defen- 
dants in plots Nos. 2 to 6 mentioned in the 
plaint, the share of the plaintiff being one- 
seventh in plots Nos. 2 and 6, and the extent 
of his share in plots Nos. 3, 4 and 5 not be- 
ingdetermined. The other reliefa asked for 
by the plaintiffs in respect of these plots 
should be refused as there are no materials 
on which they may be granted. The suit 
in respect of plots Nos. land 7 should be 
dismissed in toto. The plaintiff will get 
half his costs in all the Courts. 

Rankin, C. J.—I agree. 

A, Appeal allowed, 


— — 


CALCUTTA HIGH COURT, 
APPLIOATION FOR LHAVE TO APPEAL IN 
APPHAL FROM APPELLATE DzoRER No, £09 
oF 1925, 

April 26, 1928. 

Present:—Sir George Olause Rankin, 
Kr., Chief Justice. 

RAM CHARAN GOLDAR AND OTHERS 
APPELLANTS 
versus 
HAMIDALI AND oTHRBS— RESPONDENTS, 

Court Fees Act (VII of 1870), Sch. II, Ari. 11 (b) — 
Appeal from order rejecting application for leave to ap- 
peal under Letters Patent—Court-fee—Letters Patent 
(Calcutta), cl. 15. g 

Two Judges who heard a second appeal disagreg 


596 
and the appeal was decided according to the opinion 
of the Senior Judge. Subsequently an application was 
made tothe Senior Judge for a certificate that the 
case was fitfor further appeal, and this application 
was also dismissed. Theaggrieved party preferred 
an appeal from the order rejecting this a plication and 
the questionof the correct fee was re erred to the 
Court by the Taxing Officer: 

Held, that the memorandum of anpa was 
chargeable with Court-fees under Art. 1 (b) of the 
Second Schedule to the Court Fees Act. 


Application for leave to appeal under 
g. 15 of the Letters Patent. 

Babus Jitendra Kumar Sen Gupta and 
Probodh Chandra Kar, for the Appellants. 

JUDGMENT.—In this case two 
learned Judges differed in the decision of 
a second appeal and in the end Mr. Justice 
Cuming's view as the Senior Judge pre- 
vailed and the appeal was dismissed. 
Thereupon an application was made to 
Ouming, J., under the amended Letters 
Patent for a certificate that the case was a 
fi&one to be taken on further appeal. 
That application was made subsequently 
tothe learned Judge upon a separate 
petition. It was rejected and the rejection 
was recorded in the order-sheet. “Read an 
application filed on the 23rd February 
1928, and moved to-day. lt is rejected.’ 
The order is dated the 24th February, 
1928. 

From that an appeal has been brought 
and the memorandum of appeal when 
lodged was excepted to by the Stamp 
Reporter on the ground that it was in- 
sufficiently stamped. It does not appear 
to have been sufficiently stamped, but the 
question of the correct  Court-fee has 
been referred to me by the Taxing 
Officer under s. 5 of the Court Fees Aot. 

It is contended for the appellant that 
thiscaseis governed by Art. 11 (b), Sch. II 
of the Act which applies to à memorandum 
ofappeal when the appeal is not an appeal 
from a decree or an order having the 
force of a decree. I have examined the 
decree which has since been drawn up in 
the matter of the second appeal and I find 
in it no reference to the application for 
leave to appeal. these circumstances it 
appears to me that the Court fee is charge- 
able on this memorandum of appeal under 
Art. 11(b)of the Second Schedule to the 
Court Fees Act as has been contended for 
on behalf of the appellant, 

Accordingly the deficit Court-fee will 
be accepted if put in by Monday next. 
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CALCUTTA HIGH COURT. 
ORIMINAL APPHAL No. 779 oF 1927. 
March 28, 1928. 

Present;—Mr. Justice Cuming and 
Mr. Justice Lort- Williams. 

AJGAR SHAIKH AN» oTHERS—AcOUSED 
— APPELLANTS 
versus 
EMPEROR—Oppositz PARTY. 

Penal Code (Act XLV of 1860), s. 100—Private de- 
fence—Accused denying inflicting blow, effect of— 
Criminal Procedure Code (Act V of 1898), ss. 288, 298, 
55?—J oinder of various offences in single charge, legal- 
ity of —Judge's duty to Jury. 

In order to establish the exerciso of the right of 
private defence it is absolutely necessary to detail the 
exact circumstances which led the accused to 
strike the blow in question, Such a defence can 
seldom if ever successfully be made out when the 
accused's case is that they did not strike the blow at 
all. (p. 597, col. 2 ] 

The joinder of two distinct offences in a single 
charge amounts only to an irregularity curable under 
B. 537, Oriminal Procedure Oode. fibid.] 

Asgar Ali v. Emperor (1), distinguished. 

Ram Subhag Singh v. Emperor (2), followed. 

Radha Nath Karmakar v. Emperor (3, Alimuddin 


Naskar v. Emperor (4) and Ázimaddy v. Emperor (5), 
referred.to. 


Itis notthe duty ot the Juage to put to the Jury 
e E cases caeuaterted by any evidence. Ip. 
, col. 2. 


Criminal appeal against an order of the 
Sessions Judge, Khulna, dated the 23rd 
August, 1927. 

Mr. Harendra Nath Mukherjee, for the 
Appellants. 

Mr. Santosh Kumar Pal,for the Crown, 


JUDGMENT. 

Cuming, J.—This is an appeal by- 
three persons Ajgar Shaikh, Soleman Shaikh 
and Ekabbar Shaikh. They were tried by 
the learned. Sessions Judge of Khulna 
with the aid of a Jury. The Jury found 
Ajgar and Soleman guilty under s. 326 and 
also under s. 447, Indian Penal Code. The 
learned Judge sentenced Ajgar to one year's 
rigorous imprisonment under 8.326 and 
Soleman to six months’ rigorous im- 
prisonment under s. 326, The Jury 
also found Ekabbar guilty under 88.323 - 
and 447, Indian Penal Code. The learn- 
ed Judge sentenced him to six weeks’ 
rigorous imprisonment under s. 323. The 
learned Judgesentenced all the threa appel- 
lants to one month's rigorous imprisonment 
under s. 447 Indian Penal Code. The sen- 
tences under s. 447, in the case of all the 
accused persons were to run concurrently 
with the sentences under ss, 326 and 323, 
Indian Penal Code. 

The facts very briefly are these: There 
are three brothers Bahadur, Sadeq and 
Kabiladdi, who live in the same or adja. 
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cent homestead. Bahadur is the father of 
the three appellants now before the Court, 
In the yard of Kabiladdi there isa certain 
plum tree which is apparently the cause 
-of the present trouble. On the day of 
occurrence Maminaddi, the son-in-law of 
Kabiladdi, cut a branch of the plum tree. 
Bahadur objected to the tree being cut. 
Maminaddi apparently then went away. 
When Kabiladdi returned froma market 
to which he had gone he was told what 
had happened. On this a quarrel arose bet- 
ween Kabiladdi on one side and Bahadur 
on the other. Apparently the quarrel took 
place from their respective houses. Then 
Bahadur and the three present appellants 
rushed up to the plum tree, Ekabbar and 
Bahadur carrying lathis and Soleman and 
Ajgar carrying axes. Apparentlythey had an 
idea of cutting down the plumtree by force. 
Ajgar hit the tree several times with his axe. 
Kabiladdi then came upto the tree when 
Ekabbar hit him on the head with a lathi. 
Kiamaddi the son of Kabiladdi then 
ran to the help of his father Kabiladdi. He 
was also beaten on the head with a lathi by 
Ekabbar. Soleman hithim on the elbow 
with an axe and Ajgar hit him on the 
back and the waist with an axe. Hearing 
the row Badeq cameto the scene. He was 
also beaten on the head with a lathi by 
Ekabbar. Boleman then hithim onthe 
back with an axe, Ajgaralso hit him on the 
back with an axe. Bahadur and Ekabbar 
beat Sadeq with lathis. This is shortly the 
case for the prosecution. 

The defence admits to some extent the in- 
cident ofthe afternoon. With regard to the 
fight in the evening Ajgar says he was not 
at home at the time, Bahadur says he was 
lyingillat home. Soleman admits some 
sort ofoccurrence but his version being 
that the plum tree belongs to Bahadur 
that there was an altercation over it between 
their mcther on one side and Kabiladdi on 
the other, that their mother protested when 
Kabiladdi procesded to cut the tree, that 
Kabiladdi thereupon was about to assault 
their mother who fell down on the ground 
that they ranto her assistance on which 
Maminaddi hit Ekabbar with a spear and 
that Soleman also received some injuries 
from the axe in the hand of Kabiladdi, 
whether intentionally inflicted or not he 
could not say. 

The Pleader who appears for them as is 
usual in such cases raises & question of 
right of private defence. I may at once 
point out that it was not the case of the 
accused that they inflicted these injuries 
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on the other party in the exercise of the 
right of private defence. On the contrary 
theircase was that they did not inflict them 
at all. Merely to state that the other party 
wounded them is not the same as to 
say that they struck the opposite party in 
ihe exercise of the right of private defence. 
In order to establish theexercise of right of 
private defence it is’ absolutely necessary 
to detail the exact circumstances which led 
them to strike the blow in question, 
Obviously such a defence can seldom if 
ever successfully be made out when the 
accused's case is that they did not strike 
the blow at all. 

The first point raised by the learned 
Vakil for the appellant is that the learned 
Judge has tried the accused for two distinct 
offences which have beenincluded in one 
single charge. He contends that itis il- 
legal to doso. He contends that under s, 233, 
Oriminal Procedure Oode for evey distinct 
offence a separate charge is necessary and 
that the omission to draw up & separate 
charge for each distinct offence is an illegal- 
ity which vitiates the whole trial. On this 
point the learned Vakil has referred us to 
a large number of cases in which apparent- 
ly different views have beentaken as to whe- 
ther inclusion of two distinct offences in one 
charge is oris not illegal. In the case ef 
Asgar Ali v. Emperor (1) it was no doubt 
held that a single charge relating to several 
distinct offences is illegal. Since that deci- 
sion, however, we have thecase of Ram 
Subhag Singh v. Emperor (2) where it has 
been distinctly held that joinder of two 
distinct offences in a single charge amounts 
to an irregularity ‚only cured by 8.537, 
Oriminal Procedure Code and not an illegal- 
ify. As faras I can see this decision has 
never been dissented from. Weare referred 
to the case of Radha Nath Karmakar v. 
Emperor (8) for an authority that joinder 
of several distinct offences in a Pagle 
charge is an illegality and is not curable by 
s. $37, Oriminal Procedure Code. I have ` 
read the judgment with considerable care 
and I admit I cannot find this principle 
propounded inthat case. As far as I can 
see the learned Judges there seem to have 
been of opinion that a charge which relates 
to more than one distinct offence isa bad 
charge. But the learned Ohief Justice in 
disposing of that case went on to say: 


eee Ind. Cas. 609, 40 O. 846; 17 O. W. N. 827; 14 
Or. L J. 449, 
ae 30 Ind. Cas, 465; 19 O. W. N. 972; 16 Or. L. J. 


(3) 71 Ind. Oas. 120; 50 O. 94: 36 O. L.J. 149; A. 
I. R, 1922 Oal, 573; 21 Or.L. J. 72. 
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“But when he he learned Vakil) went 
further and argued that, because that parti- 
cular charge was in contravention of e. 233, 
the whole trial was vitiated, I............... was 
unable to agree with him.” 

As far as I can see the learned Judges in 
that case never really decided whether 
such a joinder of offences in one charge was 
or was not an irregularity or illegality. 
The learned Ohief Justice remarks at page 
99* that “strictly speaking there should 
have been separate charges in respect of 
these distinct offences. Consequently, in 
my judgment, we shall beon the safe side 
in setting aside the convictions under 
8, 149 read with as. 325 and 323." 

That will be a very long way from saying 
that inclusion of “intine offences in a 
single Sal is an illegality, As far as I 
can see the learned Judges avoided deciding 
that point, 

The next case to which we have been 
referred is the case of Alimuddin Naskar v. 
Emperor (4), This case, far from support- 
ing the view which the learned Vakil has 
asked us to take on this point is distinctly 
against him. Walmsley, J., in dealing with 
the case remarks that “it is merely a 
technical defect that the seven inmates ef 
Momrsj's hut are all named in one charge 
of murder instead of a separate charge 
of murder, being drawn in regard to 
each. To that I attach no importance." 

The next decision to whieh we have been 
referred is the case of Azimaddy v. Emperor 
(5). I have read this decision also very 
carefully; and asfar as Ican see the learn- 
ed Judges did nct decide the particular 
post with which we are now concerned. 

this particular decision we have been 
referred to that portion of the decision 
which appears at page 248[ of the report. 
A perusal of this judgment clearly shows 
that the learned Judges did not decide 
whether sueh joinder of offences in a single 
charge was or was not an illegality. They 
no doubt remark: 

“It is clear that the proper way weuld 
be to have had tbree separate heads of 
charges". 

I am quite clear in my mind that 
joinder of two offences in a single charge 
is an irregularity and not an illegality and 


(4) 85 Ind. Oas. 231; 52 O. 253; 29 O. VV. N. 173; 
ir L. J. 541; A. LR. 1925 Oal. 341; 26 Or. L. J. 
(5) 99 Ind. Oas. 227; 54 O. 237; 44 O, L. J. 253; A. 
L R, 1927 Oal. 17; 28 Or. L. J. 98. 
*Page of 50 O —[Ed. 
- TPage of 54 O,.—| Ed. 
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the only question i8 "whether the appel- 
lants have been prejudiced by this. It 
has not been suggested to us that they 
have. 

The next point, if I understand the learn- 
ed Vakil for the appellants correctly, is 
that the learned Judge has not put to the 
Jury the case of the accused as to the right 
of private defence. The simple answer to 
this contention is that it was never the case 
of the accused that they acted in the 
exercise of the right of private defence, 
Their case was that they never struck the 
opposite party at all. Obviously if they do 
not admit striking the opposite party they 
can hardly be heard to urge that they 
struck the opposite party in the exercise of 
the right of private defence; for, as I have 
already remarked unless you make out 
the exact circumstances in which you struck 
the blow it is not quite possible to say 
whether such a blow was struck in the 
exercise of the right of private defence. 
The accused possibly may plead that they 
were not there and at the same time plead 
that they acted in the right of private 
defence. If there is evidence either from 
the evidence of the prosecution witnesses 
or defence witnessesthat they did so then 
of course the Judge must put the case of 
private defence to the Jury. But I cannot 
discover in the present case that there is’ 
any evidence to show that they did so and, 
therefore, there is no case of the right of 
private defence to be put tothe Jury, It 
is not the duty of the Judge to put to the 
Jury hypotketical cases unsupported by 
any evidence. 

The learned Vakil has next argued that 
the learned Judge has misdirected the 
Jury about the boundaries. In view of 
the fact that the accused did not set up 
the right of private defence nor isthere ' 
any evidence that they were acting in 
the exercise of the right of private de- 
fence the question of boundaries has 
nothing to do with the case and is entirely 
irrelevant, 

This disposes of all the objections 
raised by the learned Vakil for the appel- 
lants. 

The appeal, therefore, stands dismissed. 
The accused if on bail must surrender 
to serve out their sentences. 

Lort Wiliams, J,—I agree. 

R L, Appeal dismissed, 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DgoREB No. 2710 
er 1926. 

April 30, 1928. 
Present:—Mr. Justice Mitter. 
ABDUL MUNSER MUNSHI AND OTBRRS 
—PLAINTIFFS—À PPRLLANTS 


versus 
YAKUB TALUKDAR—DRFENDANT 
— RESPONDENT. 

Evidence Act (I of 1872), 8. 18—Mortgage reciting 
rent payable to superior landlord—Debt paid off— 
Plaintiff purchasing superior wterest—Rent payable 
to holder of superior interest in dispute—A dmissibil- 
ity of mortgage-deed. 

The defendant effected in favour of the plaintiff a 
mortgage of rent-land and the mortgage-deed recited 
that therent payable to the superior landlord in 
respect ofthat holding was Rs. 18. Subsequently 
the debt was paid off and the plaintiff purchased the 
superior interest and claimed Rs. 24 as rent: 

Held, that the question as to what the amount of 
rental was, was oneof the essential terms of the 
mortgage and the document was admissible in evi- 
dence as it was a transsetion by which the right of 
the defendant to the land was asserted. 

Brojendra Kishore Roy v. Mohim Chandra Bhatta- 
chrajee (1), distinguished. 


Appeal from a decree of the Second 
Bub-Judge, Pabna, dated the 10th 
July, 1926. 


Mr. Jatish Chandra Guha, for the Appel- 
lants. 

Mr. Krishna Kamal Moitra; for the Respon- 
dent, 


JUDGMENT.—This is plaintiffe-land- 
lords’ appeal and arises out of a suit for 
rent. Plaintiffs claimed rent at the rate 
of Rs. 24.2-0. The defence of the defend- 
ant was that the rent was payable at 
the rate of Rs. 18 per annitm. Plaintiffs 
purchased the superior interest in the 
year 1914. In the year 1899 the defend- 
ant mortgaged the rent-land to the plaint- 
iff and borrowed a certain sum of money. 
In that mortgage-deed it was stated by 
the defendant that the rent in respect 
of this holding payable ‘to the superior 
landlord was Rs. 18. In 1904 the mortgage 
debt was paid off and as I havea y 
stated ten years after, in 1914, plaintiff 
purchased the superior interest. The Court 
of first instance held that the collection 
papers on which the plaintiffs relied 
were not genuine and should not be relied 
on, and that the plaintiffs had failed to 
establish that Rs. 24-2-0 was the rental 
payable in respect of the holding. The 
Court of first instance further relied 
on the mortgage bond and held that 
the defendant's case that the rent was 
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Rs.18 and odd and not Rs, 94-90 was 
established by the statement in the 
mortgage bond. An appeal was taken to 
the Subordinate Judge of Pabna and the 
learned Subordinate Judge affirmed the 
decision of the Munsif. 

A second appeal has been taken to this 
Court and the main point taken here is that 
the Oourts below should not have relied 
on the statement in the mortgage bond 
having regard to the provisions of s. 91, 
Evidence Act. It is said that at the 
time when the mortgage bond was executed 
plaintiffs did not acquire the superior 
interest in respect of holding in suit and 
that any statement made in the mortgage- 
deed was the statement of the defendant 
and could not be used in his 
favour. It is to be noticed, however, that 
both the mortgagor and the mortgagee 
are now dead. It is conceded that the 
mortgage bond could be admissible in 
evidence, if the matter fell within s. 32, 
cl 7, Evidence Act. The question, there- 
fore, turns on this, as to whether this 
mortgage bond could be regarded as a 
transaction within -the meaning ofa. 13, 
Evidence Act, By the mortgage bond it 
was asserted by the defendant that he 


had a right in the leasehold interest 
which carried a rental of Rs, 18 
which was payable to the superior 


landlord whose interest has now devolved 
on the present plaintiffs, There was a 
further assertion in that deed that that 
interest was being mortgaged in favour 
of the plaintiffa’ predecessor-in-title. In 
these circumstances it is difficult to say 
that by the deed in question the right 
to the leasehold interest which carried a 
rental of Rs. 18 and odd payable to the 
superior landlord was not asserted. The 
question as to what the amount of rental 
was, was one of the essential terms of the 
mortgage bond. It was one of the 
essential elements which was n 

to be stated in order to determine the 
rights of the defendant-mortgagor in the 
holding ‘which he was mortgaging in 
favour of the plaintiffs’ predecessor or 
ancestor, The present case is, therefore, 
distinguishable from the case cited at the 
Bar by the learned Vakil for the appellant. 
Reference ‘has been made to the case of 
Brojendra Kishore Roy v. Mohim Chandra 
Bhattacharjee (1). It will appear, however, 
that the facts of the case are distin- 
guishable and the learned Judges in that 


x Ind. Oas. 189; A. L R. 1927 Cal. 1; 310. W. 
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-Cage did not express any opinion on the 
question now in controversy. For the 
reason which I have stated I think this 
document is admissible in evidence as it is 
a transaction by which the right of the 
defendant to the land was asserted, and 
for the definition of that right, the 
amount of rent had to be stated. I think 
the mortgage bond was admissible in 
evidence, Apart from the question as to 
whether the mortgage bond was rightly 
admitted in evidence, it appears that 
other findings are conclusive in second 
appeal. The lower Appellate Court states 
that a closer examination of the papers 
govs to show that these papers were 
rather clever fabrications. The effect of 
the judgment of the lower Appellate Court 
is that it was established satisfactorily 
that the original jama was Ra. 18. Whether 
the document is admissible or not, the 
judgment was based on an independent 
conclusion with regard to the nature of the 
plaintifis’ papers. It is conceded that the 
burden was on the plaintiffs and that the 
papers were disbelieved by both the Courts 
below. In this view the Oourts below 
were right in coming to the conclusion 
that the rate of rental was Rs. 18 and 
odd payable by the defendant and not 
Rs. 24-2-0 as claimed by the plaintiffs. 

The appeal, therefore, fails and must be 
dismissed with costs. 


R. L. Appeal dismissed. 


CALCUTTA HIGH COURT. 
ORIMINAL Ruvision No. 1334 or 1927. 
March 2, 1928. 

Present :—Mr. Justice Chotzner and 
Mr, Justice Lort- Williams. 
DAULAT ALI MOLLA— PETITIONER 


versus 
HEDAIL MOLLA AND OTBERBS— 
OPPOSITA PARTIES. 

Criminal Procedure Code (Act V of 1898), s. 146— 
Attachment of property, when legal. 

Section 146, Oriminal Procedure Code, presupposes 
an enquiry by the Magistrate on the evidence record- 
ed and its object is to give the Magistrate jurisdic- 
tion to attach property if upon the evidence so re- 
corded, he is unable to come to & finding as to who 
was in possession on the date on which the order 
under s.145 was drawn up and where thereis no 
evidence of any kind an order effecting attachment 
of property under s. 146, Criminal Procedure Code, is 
without jurisdiction. 

d Mr. Suresh Chandra Talugdar,tor the Peti- 
tioner, 
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JUDGMENT.—This Rule was granted 
to show cause why the order of the 
Magistrate attaching certain property under 
8.146, Criminal  Prccedure Code, should 
not be vacated on the ground that the 
case was called on for hearing before 11 A.M. 
which was the time fixed by the Oourt 
for its sitting and, therefore, the parties 
were unable to attend the Court. The 
learned Additional District Magistrate in his 
explanation says: — 

“There is nothing onthe record to show 
that the case was called on for hearing 
before Jl a.m. The Oourt generally sits 
at lla.x.or after but not before lla. M. 
Tt was also not stated before me that 
the case was taken up by the trying 
Magistrate before 11 A.M." 

Prima facie, therefore, this ground has 
little weight. But it appears to us, on 8 
perusal of the record, that the order 
complained of cannot be maintained on an- 
other ground. Bection 146, Oriminal Proce- 
dure Code, presupposes an enquiry by the 
Magistrate on the evidence recorded and 
the object of s. 146 is to give the 
Magistrate jurisdiction to attach. property 
if, upon the evidence so recorded, he is 
unable to come to a finding as to who 
was in possession on the date on which 
the order under s. 145 of the Code was 
drawn up. In this case apparently tbere 
was no evidence of any kind. "Therefore 
we cannot but hold that the order 
attaching the property under s. 146, 
Criminal Procedure Gode, was without 
jurisdiction. The order has the effect 
of debarring the lawful owner from 
enjoying the property until such time 
as he recovers a decree in the Oivil 
Court and of putting him in _ the 
FIDA E position of being the plain- 
tif in the Oivil Court. We think, there- 
fore, that on this ground the Rule must 
be made absolute and the order set 
aside. Itis always open to the Magistrate 
in the case of a further apprehension of 
a breach of the peace arising to take 
such steps ashe may think necessary to 
prevent it. 


R. L. Rule made absolute. 
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CALCUTTA HIGH COURT. 
ORIMINAL APPRAL No. 314 oF 1928. 
August 8, 1928. 
Present:—Justice Sir Charu Ohunder Ghose, 
Kr., and Mr. Justice Jack. 

MOMIN TALUKDAR—<Accussp— 
APPELLANT 
versus 
EMPEROR—Opposirs Parry. 

Criminal Procedure Code (Act V of 1898), sa. 4, 154, 
$97—'O ficer-in-charge of Police Station’, meaning of— 
Report made to Assistant Sub-Inspector investigating 
case in motussil, whether Furst Information Report 
—Treating wrong document as First Information 
di Aa hey on trial. 

report of an occurrences made to an Assistant 
Bub-Inspector of Police when he is investigating è case 
in the mofussi! and is not in charge of the Police 
Station cannot be treated as “First Information 
Report within the meaning of s.154, Criminal Pro- 
cedure Code. 

Treating as First Information Report a document 
which in fact is nob sucha report and not treating 
as such a document which is really a First Informa- 
tion Report ig a serious error vitiating trial, 


Messrs. H, M. Bose and Nripendra Chandra 


Das, for the Appellant. 
Mr. Khundkar, for the Crown. 


JUDGMENT.—In this case the facts 
involved shortly stated are aa follows: On 
the night of 20th September last there 
was some altercation between the deceased 
Anu and the accused Momin over the latter 
beating the deceased’s brother Hamid in 
the course of the day. On the following 
morning when Anu was near his cow-shed 
the altercation was renewed and it was 
alleged that Momin stabbed Anu on the 
side with a knife. People gathered at the 
scene of occurrence and Anu’s brother 
Mayur hastened for the dafadar of the 
village. The dafadar took him’ to the As- 
sistant Sub-Inspector Prafulla Mohan who 
was in the neighbourhood of Bashdi Bazar 
investigating into another case. Mayar, it 
is said, made & statement to Prafulla which 
Prafulla recorded. The Assistant Sub- 
Inspector came to the place with Mayur 
but found that Anu was already dead. Ii 
appears that before the Assistant Sub- 
Inspector arrived at the scene of occurrence 
another brother of the deceased had start- 
ed for the thana to lodges formal complaint 
of death. The information that was 
given to the Assistant Sub-Inspector Praful- 
la in the neighbourhood of the Bashdi 
Bazar has been tendered in evidence in 
this case and has been marked Ex. (1). The 
-information lodged at the thana by the 
brother of the dosonssd had already been 
tendered in evidence &nd had been marked 
Ex, (A) Now it appears that the learned 
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Judge inthe course of his charge to thé 
Jury advised the Jury that the statement 
of the brother of the deceased at the thana 
could not be regarded as the First Informa- 
tion Report or aceepted in evidence because 
the information of the occurrence itself 
had alresdy been given to the Assistant 
Sub-Inspector Prafuila in the neighbour- 
hood of Bashdi Bazar and that the last 
mentioned information was to be treated as 
the First Information, 

Now the learned Counsel who appears for 
the appellant has argued that the Judge 
was in error in telling the Jury that Ex. (A) 
could not be treated as the First Information 
Report and accepted in evidence because of 
the fact that Ex. I was to be treated as the 
First Information Report. The learned 
Counsel argued that if one looks at the 
terms of s. 154, Oriminal Procedure Code, 
it is abundantly clear that the information 
Such asit was which was recorded in the 
mofussil by the Assistant Sub-Inspector 
Prafulla could not be treated as the First 
Information Report because he was not the 
officer-in- charge of the PoliceBtation in fact 
or within the meaning of the expression as 
defined ins. 4, Oriminal Procedure Code, 
Therefore, it is argued that the information 
if any, which was recorded by Prafulla 
sould not be treated at all a9 the First In- 
formation Report and there was no reason 
whatsoever in rejecting Ex. A as being the 
First Information Report duly lodged at the 
thana by the brother of the deceased. 

Various other points were taken. But 
it is only necessary to notice one and that is 
that there is no reference whatsoever in the 
learned Judge’s charge to the Jury to the 
material portions of the evidence of Omar 
Talukdar, specially the cross-examination 
of Omar, P. W. No. 5. We think the learned 
Counsel's first point is a sound one and must 
be given effect to. It is common ground 
that the Assistant Sub-Inspector was 
not the officer-in-charge of the Police Sta- 
tion at the time when he recorded the infor- 
mation which had [been given to him and 
which information is marked as Ex. I in 
the case. It is also clear that he cannot 
be regarded as the officer-in-charge of the 
Police Station because there is no evidence 
to show that the officer-in-charge of the 
Police Station at the time with which we 
are concerned was unable to perform his 
duties as such. In other words Prafula 
does not come within the meaning of the 
expression “officer-in-charge of the Police 
Station” as defined in s. 4, Oriminal Proce- 
dure Code, He had, therefore, no authority 
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whatsoever to record the information which 
was given to himas the First Information 
in the case. In the circumstances, there is 
no other alternative but to hold that the 
learned Judge was in error when he advis- 
ed the Jury to put aside Ex. A,it being 
a document later in point of time. But it 
was in fact the First Information Report 
lodged at the thana in accordance with the 
provisions of s. 154 of the Code. This was 
& Serious misdirection and although we are 
not unmindful of the argument which was 
addressed to usjby the'learned Deputy Legal 
Remembrancer that no prejudice was caus- 
ed to the accused by the way in which the 
Jury was advised with reference to the 
competitive contents of the two documents, 
we are unable to hold that the error into which 
the Judge fell was of such an insignificant 
character that it should not induce us to 
interfere with the verdict of the Jury. On 
the contrary we are. of opinion that the 
error is a serious one andit is impossible 
to say that the Jury was not misled. If one 
looks into the contents oi the two docu- 
ments, Ex. Aand Ex. Ione finds that in 
Ex. A there are mentioned the names of 
three witnesses and that in Ex. I there 
are mentioned in addition to the name of 
Leakat who is mentioned in Ex. A the 
names of other witnesses specially of those 
who are described as the eye witnesses of 
the occurrence. It is possible that the 
Jury did come to the conclusion that the 
oral evidence in the case has received a 
certain amount of corroboration by reason 
of the fact of the mention of the names of 
the two persons who are described as the 
eye- witnesses in Ex. I itself, One does not 
know but itis possible that such a view 
might have been taken by the Jury, and 
if such a yiew was really taken then it was 
a matter calculated to prejudice the in- 
tereste of the accused. We think in all the 
circumstances of the case that it is safer 
that we should interfere with the verdict of 
the Jury and direct a re-trial. 


The other circumstance to which refer- 
ence has been made, namely, the non- 
mention of the material portions of the 
evidence of P. W. No. 5, specially what is 
elicited in his cross-examination is also 
a circumstance which should be taken into 
consideration. Butifit stood by itself we 
should have hesitated to interfere with the 
verdict of the Jury. But we think that on 
the first ground the appellant is entitled 
to ask us to interfere with the verdict. 


We accordingly set aside the verdict of 


s 
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the Jury and direct retrial by the Sessions 


Judge of Mymensingh. 
1. A e Retrial directed. 


CALCUTTA HIGH COURT. 
OnrMINAL Rererencs No. 64 oF 1927. 
April 4, 1928, 

Present :—Sir George Olaus Rankin, KT., 
Chief Justice, and Mr. Justice Mukerji. 
IZAZUDDIN alias IZA—Aocusnp— 
PRTITIONER 
versus 

EMPEROR--OrrosrrE PARTY. 

Criminal Procedure Code (Act V of 1898), 8. $07— 
Jury trial—Verdict of acquittal —Heference —Inter- 
ference by High Court—Guiding principle. 

Where the Jury has returned a verdict of not 
guilty the High Oourt will not, in a reference under 
s. 307, Oriminal Procedure Code, interfere with the 
verdict and substitute a conviction unless the verdict 
is plainly unreasonable, 

Reference made by the Sessions Judge, 
Mymensingh, dated the 30th November, 


Mr, M. Mansher Ali, for the Accused, 
Babu Birendra Kumar De, for the Crown. 


JUDGMENT. 

Rankin, C, J.—In this case the accused 
Iza or Izazuddin has been acquitted by the 
verdict of four Jurors out of five on charges 
under ss. 366 and 363 of the Indian Penal 
Code, 2. e., upon the charge of having on 
the 18th of Deeember, 1926, abducted a 
Hindu Brahmin widow Hemlata and kid- 
napped her from lawful custody. 

The facts are that on the night in ques- 
tion, according to the evidence of the 
mother, the girl wanted to go outside the 
house for the purpose of relieving nature 
and that the mother went with her. Ac- 
cording to one version of the story both of 
them went outside to relieve nature. The 
mother’s story is that when the girl had 
finished she was seized by hands and feet 
by two men—the accused Iza and one Sri- 
ram, and they carried her off then and 
there, that she awoke the members of the 
houge-hold and certain neighbours and that 
Girindra and a servant and some one else 
gave chase. The story of Girindra is that 
three men were seen running into Iza's 
house, According to another witness five 
men were seen. According to the servant 
no mention is made of these men at all in 
his evidence-in-chief. There can, however, 
be no doubt that the girl on that night did 
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go tothe house of the accused Iza. The 
question is whether or not Iza went there 
and whether he took her by force, there 
being no case of enticement which we have 
to consider. 

The factisthatno First Information Report 
was laid until five days afterwards and the 
reasons for that have been given by the 
witness Girindra. They do not appear to 
be very good reasons. He tells a story of 
having gone to lza's house and having 
argued with him, of having been taken to 
the prostitute's quarter and of having ulti- 
mately failed to fnd Hemlata. He then 
came back and sent for the father and after 
the father had tried to get her back asking 
the Muhammadan maibars they came to the 
conclusion that they had better lodge the 
First Information. 

Ouriously enough it so happened that on 
the 24th of December the accused was sent 
to Jail in another matter and his brother- 
in-law took this girl from his house to the 
house of a Muktear of the town so that on 
the 26th of December the girl was produced 
before the Sub-Divisional Officer. The girl 
at that time said that she had left home 
alone, that she was unwilling to return to 
her father and that she was eighteen years 
old. The Sub-Divisional Officer thought 
that she was eighteen years old and told 
her father to get her medically examined. 
The father did not do so and she was hand- 
ed back to her father against her will. 
She was then taken to the house of one 
Ananda Chukerbutty and from there on the 
10th ef January she disappeared again with 
the accused. On the llth the accused pur- 
ported to marry her and then gn the 12th 
an application was again made to the Police 
anda search warrant was issued for the 

irl. That night she was produced with 
za in bridal dress before the Sub-Divi- 


- sional Officer and much against her will 


was sent back to her father. On the 13th 
the accused filed more than one petition 
urging that the girl might be medically 
examined as to her age but she was not at 
that time produced for examination at all. 
In these circumstances itis evident that 
after, it is true, being with Iza for a few 
days the girl when first found was found to 
be telling before the Sub-Divisional Officer 
a story utterly inconsistent with any case 
under s. 366, Indian Penal Code, namely, 
of forcible abduction. Itis quite true that 
afterwards again she tells a different story 
after having been back home to her father’s 
house for a certain number of days. It is 


- idle to say that there was any obligation 
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.on the part of the Jury to set her later 


statement against her earlier statement and 
to ignore the girl's evidence and to proceed 
on the basis of the mother's evidence alone. 
The crux of the case is whether the sto 
which she tells ultimately in Oourt—a story 
which she was induced to tell under home 
influences—or the first story is the true one 
That is a matter for the Jury. ' 
_ The evidence (as regards forcible abduo- 
tion) of the mother is subject to a consider- 
able degree of comment. Particularly it 
is Important to notice that ia her evidence- 
in-chief there is no reference to gagging 
which case in the cross-examination is 
forthcoming. How these two people took 
this girl away by force is described in the 
thinnest manner and there is nothing of 
the elaboration which comes afterwards to 
say that the girl was not going willingly 
These are matters whiuh the Jury had to 
consider. The learned Judge putting on 
one side the opinion of the Jury and discus- 
sing the matter entirely for himself comes 
after much reasoning and considerable 
difficulty to an opinion of his own that the 
mother's story is more probable than the 
defence story. The defence story was, ag 
put forward by the accused under s, 349 
that the girl went alone to his house with. 
out any previous invitation from him and 
the learned Judge accepts the mother's 
evidence in the circumstances which I have 
already stated because he thinks that the 
tale told by the accused in the dock ig 
considerably less probable than the tale 
told by the mother in her evidence, In 
my judgment that is not the correot Way 
to look at this case. The question is whe- 
ther this Gourt, contrary to the verdict of 
the Jury, is going on this evidence to say 
that it is so clear that the Jury were wrong 
that it is proposing to convict the accused 
under s. 366; and unless the case can be put 
S E = ee it is oe to trouble this 
ourt in a Reference under s. 307, Crimin 
xi Ar Code. 2 al 
ere remains for consideration th 
tion whether the girl is under sixteen, On 
that it appears to me that the Jury were 
well justified in refusing to accept that it 
is proved that the girl was under sixteen 
The story. told in the end is that the girl 
was bornin a certain month of the year 
1318 B. 5., so that at the material date she 
would on that calculstion be 154 years 
The mother and the other relatives at the 
time put her age up to 17 or even up to 18 
The girl claimed to be 18 before the Bub- 
Divisional Officer and he thought that that 
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‘was about right. 
Judge admits on looking at the girl that 
she looks older than the age attributed to 
her and gives various explanations which 
may be good or may be bad. A doctor is 
called and he says that he thinks she is 
under sixteen. The question is whether 
the Jury were unreasonable in thinking 
that the doctor in his opinion that she 
could not be as much as sixteen had in- 
sufficient evidence to go on. He examined 
her general appearance and he examined 
her in other ways which cannot be crucial 
tests to the extent of a mere month or two 
in coming to an opinion, Inmy judgment 
the matter is concluded by the circum- 
stance that whereas one witness says that 
there was a horoscope at the time this girl 
was born that horoscope is not produced in 
evidence. In these circumstances it ap- 
pears to me that it would be entirely wrong 
on our part to substitute a conviction for 
the acquittal. 

The only other observation I propose to 
make in this case ia that this isa case of a 
somewhat common type, namely, accusation 
against & Muhammadan of tampering with 
a Hindu (in this casea Brahmin) girl. The 
Jury were four Muhammadans and one 
Hindu. The learned Judge has called to 
our attention that the majority were Mu- 
hammadans and the minority.of one was 
a Hindu. In these circumstances and also 
because he considered that certain ques- 
tions which he asked of theJury showed 
that the Jury were taking an unreasonable 
view he thought that he would go into the 
matter for himself and he has said in his 
letter of reference that in all the circum- 
stances of this case the opinion ofa Euro- 
pean Judge is of greater importance than 
the opinion of the Jury. I am far from 
saying that such reasons might not induce 
this Court under s. 307, Oriminal Procedure 
Code, to attribute to the opinion ofa Jury 
less weight than itis ordinarily entitled to. 
But when the Jury has by & majority ac- 
quitted it is necessary that this Court who 
cannot see the witnesses must be very 
careful before substituting a conviction. 
It may or may not be that in this case the 
opinion of the Jury ought not to have the 
same weight attached to it as against the 
opinion of a Judge that one ordinarily 
would attach. Even so, it is necessary to 
show upon the evidence that the case is 
guch that the verdict of the majority was 
plainly unreasonable. Until that can be 
shown upon the evidence, until that can be 
shown toa Court which has not seen the 
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witnesses ıt is not possible for the Court 
to substitute a conviction. Acting on these 
principles, I think that in this case the 
Reference ought not to be accepted. 

A judgment of acquittal must be given 
and the accused, if on bail, will be dis- 
charged from his bail-bond, 

Mukerji, J.—I entirely agree, 

A. Reference disallowed. 





CALCUTTA HIGH COURT. 
OsrMINAL APeBAL No. 1373 or 1926. 
August 3, 1928. 
Present:—Justice Sir Zahhadur Rahim 
Zahid Suhrawardy, KT., and Mr. Justice 
Garlick. 

BANSIDHAR DOBEY-—PrAINTIFF— 
APPELLANT 
wersua 
BUDANGAL DAS—DRFBNDANT— 
RESPONDEANT. 

Bengal Tenancy Act (VIII of 1885), s. 192— 
Contract Act (IX uL 1872), s. 28—Landlord and tenant 
—Temporarily settled estates—Government prohibiting 
sub-letting beyond particular rate—Contract sub- 
letting beyond prescribed rate, enforceability of. 

In temporarily settled estates the Government 
has the right to make rules governing the settle- 
ments and its settlement holders. Therefore, where 
in such estates the Government has prohibited sub- 
letting lands at a rate higher than that fired by 
the temporary settlement, a contract sub-letting the 
land at a higher rate is not enforceable. 

Brojo Kanto Das v. Tufaun Das (1) and Gour 
can Saha v. Mani Mohan Sen (2), disting- 

ed. 


Appeal from a decree of the Sub- 
ude, Jalpaiguri,dated the 17th November, 
' Mr. Jatish Chandra Guha, for the Appel- 
ant. 7 

Messrs, Naresh Chandra Sen Gupta and 
Celene Chakraburty, for the Respon- 

ent. 

JUDGMENT.—This appeal arises out 
of a rent suit in respect of some land in the 
Western Duars in the District of Jalpaiguri. 
The plaintiff is a jotedar and the defen- 
dant isa chukanidar under him. In 1918 the 
chukant was purchased by the plaintiff 
in execution of a decree. In Chaitra 1325 
(1919) the plaintiff let ont the chukani to 
one Lepta Uraon who executed a kubuliyat 
agreeing to pay Rs. 115 as rent. In 1920 
the defendant purchased the land from 
Lepta Uraon. The plaintiff has brought 
this suit for rent at the rate of Rs. 115a 
year. The defendant has pleaded that the 
plaintiff is not entitled to recover the rent 
at which he settled the land but at the rate 
of Rs, 104 odd which is the rent recorded 
in the Settlement Record. Both the Oourta 
have accepted the defendant's plea and. 
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decreed the suit at the rate admitted by 
him, There was also a plea of payment. 
The plaintiff appeals and it is argued 
on his behalf that the defendant is bound 
by the engagement entered into by Lepta 
Uraon (his vendor) and he cannot plead 
that he is not liable for the rent fixed in 
Lepta's kabuliyat. For.the defence it is 
argued that under the law as it obtains in 
that part of thecountry the plaintiff is not 
entitled to recover more than 50 per cent. of 
the rent which he himself pays to the 
Government. 

In order to appreciate the value of the 
respective contentions of the parties it is 
necessary to trace the history of the Wes- 
tern Duars and of the law in force there. 
The territory knownas the Western Duars 
was ceded by the Bhutan Government to 
the British Government in 1866, By Act 
XVI of 1869(the BhutanDuars Act) the juris- 
diction of the ordinary Civil Courts taking 
cognizance of suits in respect of immoveable 
property, revenue and rentin the territory 
was excluded and certain rules were framed 
by the Government which formed the 
Schedule to the Act, which had the force of 
Jaw there. It was, however, found that the 
Act of 1869 was defective in many respects 
and soit was repealed by Act VII of 1895. In 
1575 the Scheduled Districts Act (XIV of 
1874) was declared to be in force inthe 
Western Duars and Act XXIII of 1863 (the 
Act to provide for the claims to waste land) 
was also extended to the territory. See the 
Gazette of India of the 24th September, 
1875. By therepeal of the Act of 1869 the 
Civil Procedure Code was held to be in 
force in the Duars: Brojo Kanto Das v. 
Tufaun Das.(1. But no substantive law 
was declared to be in force there except 
what would be extended under the Sche- 
duled Districts Act. In 1895 the Lieuten- 
ant-Governor of Bengal with the previous 
sanction of the Governor-General extended 
Act X of 1859 andAct V o£ 1867 (B. O.) to the 
Western Duars under the Scheduled Dis- 
tricts Act. By a notification dated 5th 
November, 1892, the Lieutenant-Governor of 
Bengal similarly extended under the 
Scheduled Districts Act the Bengal Tenancy 
Act to the Western- Duars with some 
restrictions of which the following clause is 
relevant for our purpose. 

Where there is anything in the said 
Bengal Tenancy Act which is inconsistent 
with any rights or obligations of a jotedar, 
chukanidar dar-chukanidar, adhiar or other 
tenant of AGE bara land as defined in 

(D 4 0. W. N. 387. 
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settlement proceedings heretofore approv- 
ed by Government or with the terms of a 
lease heretofore granted by Government to 
jotedar, chukanidar, dar-chukanidar, adhiar 
or ether tenant of agricultural land such 
rights, obligations or terms shall be 
enforceable notwithstanding anything con- 
tained in the said Aot. 

When the Duars became included in the 
late Province of Eastern Bengal and Assam 
that Government by a notification dated the 
7thNovember,1908, extended under the Sche- 
duled Districts Act the Bengal Tenancy 
Amendment Act, 1903, and the Eastern 
Bengal aud Assam Tenancy Amendment 
Act of 1908 to the Duars with some 
restrictions one of which was the same as 
contained in the notification of the Bengal 
Government of the 5th November, 1898. 

After the acquisition of the territory by 
the British Government there have been 
periodical settlements by the Government 
laying down rules to be in force during the 
settlements. The first settlement was in 
1871, but no notice was taken in it of the 
interest of chukanidars. The second settle- 
ment was in 1880 by which the rents 
payable by chukanidars were fixed for the 
term of the settlement and the Settlement 
Officer was authorized to enhance the rents 
of chukanidars up to50 per cent. of the 
revenue. Thethird settlement, commonly 
known as Sunder’s settlement, was made in 
1889 for a period of 15 years under which 
the rents of the chukanidars were fixed for 
the term of the settlement on the principle 
that they should ordinarily pay 50 per cent 
above the jotedari rates. The rules laid 
down by this settlement with occasional 
modifications have been adopted in sub- 
sequent settlements. The Western Duars 
is governed by the Waste Lands Act and 
the Bengal Waste Lands Manual 1919 gives 
the rules under which leases of waste lands 
in the Western Duars are made It 
prescribes the form of leases (which is 
Form D at page 32 of the Manual) to be 
adopted in case of renewal of leases in the 
Western Duars. The conditions attached 
to the lease have from time to time been 
modified and the lease which was granted 
by the Government to the plaintiffin 1999 
contains a clause being cl. 8 that he shall 
not be entitled to enhance the rent of the 
chukanidar more than 50 per cent. of what 
he himseif pays to the Government, The 
history of the various settlements in the 
Western Duars and the rules obtainin 
there will be found in Ohap. VIII of the 
HasternBengal andAssam District Gazetteers 
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by Gruning. It is noticeable that cl. 2,part 1, 
Ohap. I of the rules given in the Bengal 
Waste Lands Manual says that the rules are 
executive orders not ordinarily framed 
under any particular law, and one of the 
rules says that in order to avoid subinfeuda- 
tion the under-tenants of the jotedars are 
prohibited to create subordinate tenures 
and that the Civil Courts shall not take 
cognizance of cases between such parties. 
The Government thus assumes the right to 
make laws for the territory. 

This being the state of the law in that 
part of the country we have to see if the 
plaintiff is entitled to demand rent under 
the ordinary law of contract higher than 50 
per cent. of his own rent. There can be no 
doubt thatin view of the various enactments 
which have been passed and the rules 


framed relating to the Western Duars the, 


Government in that temporarily settled 
estate has the power to frame rules which 
have the force of law. The rightof the 
Government to make laws for temporarily 
settled estates has been reserved by the 
Bengal Tenancy Act by ss. 191 and 192. 
The last clause s. 192 empowers the Revenue 
Officer to fix a fair and equitable rent not- 
withstanding .anything contained in the 
contract between the parties. In such 
districts which are inhabited by aberiginals 
the Government has reserved to itself the 
right to make rules or laws by ita executive 
orders as part of its administrative policy. 
But it is argued on behalf of the plaintiff 
that in spite of the restriction in the plaint- 
iffs lease with regard to the amount at 
which he is entitled to sublet his holding, 
the defendant is bound by his contract 
rather thecontract made by his vendor: 
and in supportof this contention reliance 
has been placed upon the cases of Gour 
Chandra Saha v. Mani Mohan Sen (2) and 
Jahandar Baksh Malick v. Ram Lal Hazra 
(3). The above cases came from the District 
of Nadia andHooghly respectively which are 
permanently settled Districts. In these 
cases the Government let out its khas mahal 
and in the kabuliyat which tenantsfexecut- 
ed in favour of the Government they 
stipulated that they would not charge from 
their sub-tenants rents higher than what 
they paid and 50 per cent. more, The sub- 
tenants agreed to pay higher rents than 
what the Government tenants were entitled 
to claim. The learned Judges held that 
the contract between the parties wasenforce- 
able notwithstanding the clause in the 

2) 32 O. 463. 

E 5 Ind, Oas. $65; 370, 449; 11 O, L. J, 364; 14 0, 
W. N. 670, | : 
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lease which could only be enforced by the 
Government and not by asub-tenant. These 
cases have no application to the present 
ease as they relate to Government khas 
mahal in which the position of the Govern- 
ment is that of a private zemindar; whereas 
in the temporarily settled estates the Govern- 
ment has theright to make rules governing 
the settlements and its settlement-holders, 
In a case like the present there is no ques- 
tion ofa third party enforcing a contract 
between two other parties or that the lessee 
is bound by the terms of his lease under 
which he holds the land under his landlord. 
The Government has settled this land 
under rules prohibiting subletting at a 
rate higher than that fixed by the temporary 
settlement. The question, therefore, is whe- 
ther the plaintiff has the right to claim rent 
more than what he has agreed to receive 
from a sub-tenant by the terms of thesettle- 
ment. The rules as they stand do not confer 
any such right to the plaintiff. The deci- 
sion of the lower Appellate Oourt is, in our 
opinion,correct and this appeal is dismissed 
with costs. 


R. L, Appeal dismissed. 





CALCUTTA HIGH COURT. 
Orvin APPHALS Nos. 1000 Aw» 1002 ro 1004 
oF 1926. 

. July 9, 1928. 
Present:—Mr. Justice Mukerji and 
Mr. Justice Bose, 
HARDUT RAY OHAMARIA & Oo, 
AND OTHERS—PLAINTIFFS— APPRLLANTS 
versus 

UJIR SHAIKH AND oTHERS—DRFENDANTS 

e — RESPONDENTS. 

Limitation Act (LX of 1908), Sch. I, Arts. 142, 11L— 
Adverse possession—Evi of possession unsatis- 
factory—Presumption of possession— Possession follows 
title,’ meaning of—Trespasser's possession, limits of 
—Defendant's duty to prove possesston—Possession 
through tenants, proof of; 

Where evidence of possession on either side is not 
satisfactory or not quite satisfactory the party who 
has succeeded in proving his title ıs entitled to rely 
upon the presumption that he was in possession. 
But this presumption does not apply in a case 
where actual and not mere constructive possession 
ter pleaded on behalf of tho plaintiff, [p. 607, 
col, 2. 

The maxim that possession follows title does not . 
mean that because a person has title to some pro- 
perty, therefore, he isin possession of it. What it 
actually moans is that if at one times man with 
title was in possession of property the law allows 
me pe impna that possession continued. [p. 608, 
col. 1. ` 

The proposition that possession of a trespasser 
should be taken as being possession of a particular 
plot of land in respect of which he has succeeded 
in proving that possession can admit of no doubt, 
But before a defendant can be called upon iq 
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show that he was in possession, in a case under 
Art. 142, Limitation Act, the plaintiff will have to 


Ex his possession within 12 years before the suit, 
Where a ty sets m his possession over & 


partieular piece of land through tenants, he must 
ppe realisation ofrent through them, [p. 607, col. 


3 operto from the decrees of the First 


Bub-Judge, 24-Perganas, dated the 25th 
November, 1925. 
Dr. Sarat Chandra Basak and Mr. 


Santimoy Mozumdar, for the Appellants. 
Messrs. Nasim Ali and Dwiptendra Mohan 
Ghose, for the Respondents. 


JUDGMENT. 

Mukerji, J.—These four appeals arise 
out of as many suits that were instituted 
by the plaintiffs for declaration of title and 
recovery of possession after demolition of 
certain huts which stand on the land. The 
Courts below have found in favour of the 
plaintiffs on the question of title but being 
of opinion thatthe plaintiffs have failed to 
prove their:possession within 12 years before 
suit have dismissed the said suits. 

The arguments that have been advanced 
before us on behalf of the plaintiffs who are 
the appellants in these appeals are directed 
against the finding of the Subordinate Judge 
to the effect that the plaintiffs have failed to 
prove their possession within 12 years and 
against the reasoning upon which that find- 


ing is based. Reading the judgment of the, 


Subordinate Judge it would appear that he 
after discussion of a very large number of 
decisions upon Art. 142 andArt. 144, Limita- 
tion Act, came to the conclusion that in the 
present suits it was Art. 142 that was appli- 
cable and that the plaintiffs were to prove 
their possession of the particular plots with 
which the suits were concerned within 
12 years before the institution thereof, 
He then proceeds to take into consideration 
the evidence in the case and records two 
observations which I think it better to 
quote in his own words. He says thus: 

"It was argued that the defence evidence 
of possession for more than 12 years is quite 
unsatisfactory but the weakness of defend- 
ant’s evidence cannot go to makethe plaint- 
iff's evidence strong. Itis true that the 
defence evidence regarding possession for 
more than 12 years is not very satisfactory.” 

He says also: 

“Even in spite of the unsatisfactory nature 
of defendant's evidence Imust say that it 
is far better than that of plaintiff's evidence 
and on comparison the defendant's evi- 
dence becomes acceptable.” 

As regards these (wo observations upon 
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which the learned Subordinate Judge based 
his final conclusion to the effect that the 
plaintifis had failed to prove their possession 
within 12 years before suit what is said in 
substance oa behalf of the appellants is 
that the Subordinate Judge omitted to 
keep in view two important principles 
that should be borne in mind in determin- 

ing the question of possession in a case of 
this nature. These two principles are first, 
that where evidence of possession on either 
side is not satisfactory or not quite satis- 
factory the party who has succeeded in 
proving his title is entitled to rely upon 
the presumption that he was in possession 
and second, that in finding possession in 
favour of a trespasser the possession that is 
te be found in his favour isto be limited to 
the particular portion of the land in res- 
pect of which he has succeeded in proving 
his possession. 

As regards the first of these propositions 
reliance is placed upon the decision in the 
case of Clark v. Elphinstone (1) in which it 
has been laid down that, with regard to 
land lying within defined boundaries the 
tule to apply on the question of possession 
ie to assume that the acts of possession 
done upon one part of the land should be 
taken as showing possession of the person 
doing such acts in respect of the whole 
land. There can possibly be no dispute 
whatsoever as regards the correctness of 
this proposition. But in a case in which 
the plaintiff alleged that the lands are cap- 
able of being possessed by the exercise of 
acts of possession and where, as here, it is 
also alleged that the possession that was 
exercised was by receiving rents from the 
tenants who were actually in occupation 
of the land to such a case this presumption 
wil hardly apply until and ùnless the 
plaintiff has succeeded in showing that 
he has been in possession by realization 
of rent from tenants who are actually 
in occupation of at least a part of 
the land. This is not a case in which it 
was ulleged on behalf of the plaintiffs that 
the land was waste or incapable of being 
possessed or that it was khas patit land of 
the plaintiffs. The definite casethat was 
set up was that there were tenants on the 
land from whom rents used to be realized 
and both the Courts below have upon the 
evidence refused to accept that case as 
established, They havereferred to the 
fact that the collection papers, etc., have not 
been produced and have observed that the 


(1) (1881) 6 A, O, 164; 50 L. J, P. C. 22, 


608 
evidence brought forward for the purpose 
of proving that the plaintiffs’ tenants were 
in occupation of the land was not satis- 
factory. It would not, in our opinion, be 
tight to procced upon any presumption of 
the character mentioned abovein a case 
where actual and not mere constructive 
possession was the case that was putforward 
en behalf of the plaintiffs, It has been 
argued in this connexion that the presump- 
tion that should be relied upon is that pos- 
session follows title. That undoubtedly is 
a maxim that has got sometimes to be 
applied. 1t should, however, be remember- 
ed that the maxim does not mean that 
because a person has title to some pro- 
perty, therefore, necessarily he is in posses- 
sion of it. What it actually means is that 
if at one time a man with title was in 
possession of property the law allows the 
presumption that possession continued. In 
this particular case as far as can be made 
out from the finding of the Courts below, 
it does not appear that the plaintiffs have 
succeeded in éstablishing that at any point 
of timethey were in possession of the land. 
Indeed there wasno statementin the plaintas 
to when the plaintiffs were dispossessed and 
no attempt was made in the evidence to 
show that at any particular time the plaint- 
iffs were dispossessed. We are accordingly of 
opinion that the appellants are not entitled 
to rely upon the presumption of the descrip- 
tion mentioned above and that the first of 
these contentions must necessarily fail, 

As regards the question whether the 
possession of the trespasser should be 
taken as being possession of a particular 
plot of land in respect of which he has 
succeeded in proving that possession there 
can hardly be any dispute. But before 
the defendant can be called upon to show 
that he was in possession the plaintiff in a 
case under Art. 142, Limitation Act, will 
have to prove his possession within 12 years 
before suit. Upon the. findings of the 
Courts below the plainiffs have failed in 
this respect, 

Turning now to the facts that have been 
found in the present case in disproof of 
the plaintiffs possession within 12 years 
before suit it is necessary to refer to the 
arguments that have been advanced before 
us on behalf of the appellants. It has 
been said that between Abdul Razak who 
is said to be the landlord under whom the 
defendants claim to hold these lands and 
the plaintifis there wasa previous litiga- 
tion being Title Suit No. 7lof 1921 in which 
Abdul Razak was unsuccessful in recovery 
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of possession from the plaintiffsin respect 
of apart of the plot of 3 bighas of land to 
which the bits of land involved the present 
suits appertain. It is also said that some 
rent suit orrent suits instituted by Abdul 
Razak against some of the tenants occupy- 
ing some lands out of the plot were either 
dismissed or withdrawn. It has been :fur- 
ther brought to our notice that a portion of 
the land was some time in the year 1916 
made over by one of the plaintiffs to the 
Municipality, and our attention has also 
been drawn to the fact that in the partition 
that took place between the plaintiffs 
themselves this plot of land was reserved as 
ejmali and was not partitioned the object 
being that it would thereafter be used for 
the purpose of excavating atank for the 
use of the public. These facts, even if they 
have all been established, though it must 
be said with regard to some of them that 
they have not been established in the 
opinion of the Courts below, specially as 
regards the land that had been made over 
to the Municipality being part of this land— 
all these facts would not be decisive of 
actual possession in respect of any part of 
the lands which form the subject-matter of 
these suits. This isa matter which the 
plaintiffs had to prove and which in the 
opinion of the Courts below they have 
failed to prove. The finding of both the 
Oourts below as to why the land was not 
partitioned but was kept ejmah at the time 
of the partition is that none of the in- 
dividual co-sharers liked to get the land in 
respect of which the co-sharers were really 
outof possession. Thatagainis a finding 
of fact with which we cannot interfere in 
second appeal. There are other matters 
referred toin the judgment of the learned 
Munsif against the plaintiffs’ case as to pos- 
session, e. g., evidence of the supervisor 
of the Garden Reach Municipality, the in- 
ference to be drawn fromthe non-examina- 
tion of the Partition Commissioner, eto., 
and although they have not been repeated 
in the judgment of the Subordinate Judge 
we may take it that the Subordinate Judge 
intended to affirm those findings as his was 
a judgment of affirmance. We are of 
opinion that on the whole thefinding on 
the question of plaintiffs possession af 
which the Courts below have arrived need 
not be disturbed in these appeals. 

The appeals accordingly are dismissed 
with costa. 

Bose, J.—lI agree, 


R. L, Appeale dismissed, 
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ALLAHABAD HIGH COURT. 

Szoonp O1vin APPRAL No. 1460 or 1927. 

March 5, 1939, 
Present;—Mr. Justice Ashworth. 

Musammat ASHRAFUNISSA BEGAM— 

DRBFRNDANT—AFPELLANT 
vVeTS81.8 
SAHDEO PANDE AND oranas— 

PLAINTIFF AND DEFRNDANT— RESPONDENTS. 

Hindu  Law—Joint family— Manager's power to 
alienate for improving circumstances of family— 
Legal necessity—Valrdtty of alienatton—Debts—Son's 
liability for father's debts. 

The doctrine of pious obligation of a son to y 
his father's debt only extends to an antecedent 
debt and cannot be invoked for the purpose of im- 
posing liability on the son in respect of a decree 
obtained on a security bond executed by the father 
to secure a possible future debt. 

An alienation or transfer of the joint family pro- 
perty by a manager (otherwise than for legal 
necessity and otherwise than for an antecedent 
debt), it avoided by other co-parceners is entirely 


eee and will not operate to transfer his own 
share. 


The manager ofa joint Hindu family in com- 
fortable circumstances is entitled to charge the 


family property for improving those circumstances 
8till further. 

Where a Hindu father accepted the duties of the 
manager of an adjoining estate with the object of 
securing economical management of his own family 
property and to secure his keeping correot accounts 
executed a mortgage-deed of his own joint family 
property: 

eld, that the m er did not exceed his powers 
of management and the mortgage was binding on 
the family. 


Second appeal from the decree of the 
Subordinate Judge, Ghazipure, dated the 
6th June, 1927. 

Mr, Mushtaq Ahmad, for the Appellant. 

Mr. N. Upadhiya, for the Respondents. 


JUDGMENT.—This second appeal 
arises out of suit brought by the plaintiffs 
against their father, defendant second 
party, andthe wife of a decree-holder 
against their father, for a declaration that a 
decree obtained by the husband of the first 
defendant against their father on the basis 
of a deed of security, dated 18th January, 
1919, is void as against the plaintiffs, The 
plaintiffs lost the case in the trial Court 
but were successful in the lower Appellate 
Court. Henee this appeal. 

The plaintiffs and their father admittedly 
formed a joint Hindu family in comfortable 
circumstances. The father in addition to 
his own zemindari undertook the manage- 
ment of the zemindari belonging to the 
first defendant and tosecure his keeping 
correct accounts executed a mortgaga-deed 
of his own joint family property. On this 
deed a decree was obtained. The sons 
pleaded that the joint family property was 

89 
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not liable under the security bond or under 
the decree obtained thereon. 

The trial Court held that evenif the 
family income was sufficient for the main- 
tenance of the family, the extra income 
derived, namely, Rs. 5a month was for the 
benefit of the family and worth the risk 
incurred by hypothecating as security 
family property worth Rs. 500. 

In appeal the Subordinate Judge held 
that as the family was in comfortable cir- 
cumstances, it was unnecessary for defend- 
ant No. 1 to enter into service or risk the 
joint family property by a security bond to 
secure the faithful discharge of his duties. 
He remarked that if the joint family had 
consisted of the father and the sons only, 
he was inclined to the view that the 
ancestral property could be liable, because 
the sons were under a pious obligation to 
discharge their father's debt, but he found ` 
that there was an uncle of the plaintiff, who 
was also a member of the joint family, and 
this uncle was under no such pious obliga- 
tion, Oonsequently as the plaintiffs, their 
father and their uncle were co-parceners 
and not co-sharers the security bond could 
not be enforced by selling the shares in the 
joint family property that would fall to the 
father and the sons on partition. 

The points urged in thisappeal are in 
effect that the lower Appellate Oourt waa 
wrong in holding that amortgage on the 
family property executed to secure an 
alleged advantage to the family could be 
held not to be for legal necessity, because 
the family were comfortably off. It is 
pleaded also that in any case the share of 
the plaintiffs and their father in the joint 
family property should be held liable even 
if the share of the uncle was exempted. 

I wil deal with thesecond plea first. 
The lower Appellate Court appeara to me to 
have entertained an incorrect view of 
Hindu Law in suggesting that the obligation 
of the sons to discharge their father’s debt 
unless tainted with illegality or immorality, 
had any bearing on the present case. When 
the father executéd the mortgage, there waa 
no debt due from him, and the mortgage 


.was executed to secure not an antecedent 


debt but merely a possible one. The 
doctrine of the pious obligation of a son to 
pay his father’s debt only extends to an 
antecedent debt. An alienation or transfer 
of the joint family property by a manager 
(otherwise than for legal necessity and 
otherwise than for an antecedent debt), if 
avoided by other co-parceners is entirely 
ineffectual and will not operate to transfer 
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his own share [Lachhman Prasad v. Sarnam 
Singh (b and Sahu Ram Chandra v. Bhup 
Singh (2).] 

Coming to the first plea, the lower Appel- 
late Court clearly misdirected itself when 
it stated that the manager ofa family in 
comfortable circumstances is not entitled 
to use the family property to improve still 
further those circumstances, The decree, 
therefore, of the lower Appellate Oourt 
cannot be sustained on the reasons advanc- 
ed by it. 

We are thus left witha finding of fact 
of the trial Court that the mortgage was for 
the benefit of the family. I might refer the 
case back to the lower Appellate Oourt for 
a finding of that Court whether it agreed or 
disagreed with this finding but the 
materials before me are sufficient to enable 
me to decide that matter myself. In case 
of doubt I should feel inclined to leave 
undisturbed the finding of fact of the 
trial Court. I may say that I agree 
with that finding. It is true that the 
income to be derived from the father’s 
assuming the management of the neighbour- 
ing estate was small, namely Ks. 5 a 
month and the risk to the property of 
his own family was considerable, Rs. 500, 
but I am informed that what influenced 
the father in accepting the management 
of the neighbouring estate was that he 
could combine it with little expenditure 
of time and trouble with the management 
of the estate of hisfamily, and moreover 
would be in a position to manage his 
own estate more conveniently when 
combined in management with the other 
estate as a single unit. It is the essence 
of economical management that the 
manager should neither have too much 
to do or tootitle to do. The presumption 
is that the father believed that the 
combination of the management of the two 
estates would be for the benefit of his 
own estate, and in such matters the 
exercise of an honest and reasonable 
discretion by the manager cannot ordinarily 
be questioned. 

The lower Appellate Oourt has stated 
that the defendant's Oounsel were unable 
to show him a single case in which it 
had been held that a manager of the 

QD 40 Ind. Cas. 284; 44 I. A. 163; 15 A. L, J. 584; 
2 P.L. W. 29: 210. W. N. 990; 33 M. L. J. 39,19 
Bom. L. R. 646; 26 O. L. J. 97; (1917) M. W. N. 516: 6 
L. W. 334; 39 A. 510 (P. O). 

9 39 Ind. Cas. 380; 44 I. A 126; 210, W. N. 698; 
1P.L.W. 557; 15 A. L.J. 437: 18 Bom. L. R. 498; 
96 O. L. J. 1; 33 M. L.J. 14; (1917) M. W, N. 430; 22 
M, L. T, 22; 6 L, W. 213; 39 A. 437 (P. O.). : 
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joint family can charge the family 
property for the honest performance 0 
his duties in the service of another. 
This may be so, but the question has 
to be decided on the general principles 
applicable to the powers ofa manager. I 
should have little hestitation in bolding 
that a manager cennot use the joint family 
property to obtain a post profitable to 
himself alone, but, on the other hand, where, 
as in this case, it must be held that 
the manager took up the duties of the 
new post with the object of securing 
eeonomical management of his own family 
property, then I am unable to say the 
manager exceeded his powers or burdened 
his own family property otherwise than for 
legal neceseity. 

The consequence is that this appeal 
is allowed and the decree of the trial 
Oourt is restored. The appellant will 
get her costs in the lower Appellate Court 
and in this Court. 

4. Appeal allowed. 


ALLAHABAD HIGH COURT. 
Orvit Revision No. 265 or 1927, 
April 26, 1929. 

Present :—Mr. Justice Mukerji and Mr, 
Justice Niamatullah. 
BAIJNATH—DBFENDANT—AÀPPLIOANT 
versus 


: DHANI RAM—PLiINTIFF—OPPOSITR-PARTY. 


Practice—Judge deciding case as arbitrator, pro~ 
priety of-—-Omission to decide some questions—Power 
to review—Manual of U. P. Government Orders, 
Chap. XLII, Part VII, para. 1292. 

The practice of judicial officers accepting the 
position of an arbitrator in suits pending before 
them without the previous sanction of the superior 
officers is to be thoroughly deprecated. 

The Civil Procedure Code does nowhere con- 
template that a Court may give up its own duties 
and take up those of an arbitrator, ina suit before 
it. If an officer should accept such a position, he 
sbould aot after the case has gone to some other 
Court. In that case, his own proceedings will be 
subject to all the rules in Sch. II of the Civil 
Procedure Code and the arbitration will be regular 
and legal. 

Where a judicial officer accepts the position of an 
arbitrator he has a two-fold capacity, namely, that of 
an arbitrator and that of the Court, and the fact 
that the two capacities are constituted in the same 
person should not deprive a party of his right of 

aving matters set right by way of review. 

Sita Nath Goswami v. Baikuntha Nath Goswami 
(2), commented upon. yesh, 


117 L O. 1929 


Oivil Revision from an order of the 
DE of Agra, dated the 10th August, 

Messrs. B, Malik and Baleshwari Prasad, 
for the Applicant. 

Mr. S. C. Dass, for the Opposite Party. 

JUDGMENT.—In this case the de- 
fendant is the applicant before us. A 
suit was instituted by the plaintiff respond- 
ent in the Oourt ofthe Munsif of Agra 
with respect toa wall which divided the 
houses of the parties. The prayers were, 
(a) a declaration that fhe wall belonged to 
the plaintiff, (6) an order for removal of 
certain encroachments, (c) & perpetual in- 
junction. After the case went to trial, the 
parties agreed that the Munsif should 
decide the case on an inspection of the 
documents filed by the parties and onan 
inspection of the locality and they further 
agreed to accept the decision of the learned 
Munsif. The result was that the Munsif 
was constituted, so to say, an arbitrator of 
the case. i 

The learned Munsif wrote a judgment 
and decreed the suit in part. There 
was an appeal by the defendant which 
was dismissed by the learned District 
Judge and we have to-day dismissed the 
second appeal [Baijnath v. Dhani Ram (|) ] 

The defendant, although he filed an 
appeal, also filed an application for review 
of judgment, before the learned Munsif. 
His grounds are stated at pages 3 and6 
ofthe paper-book prepared in this re- 
vision case. The first point was that the 
decision of the suit was very vague and 
indefinite. The rights of the parties have 
not been made clear and even the dispute 
has not been decided. The second point 
was, “the order is contrary to judgment 
andit does not decide the points which 
were to be decided.” The third point was 
“the judgment shows that the wall at 
some places belongs to the defendant, but 
the order is contrary to that.” 


There were also other points taken. 
The learned Munsif fixed 26th March for 
hearing of the case. In the meantime, it 
was discovered, that there was a defici- 
encyin the Oourt-fee and the defendant 
was asked to make good this deficiency. 
In the meanwhile, the record of the case 
went before the District Judge before 
whom the appeal was and nothing further 
was done in the matter of the review. 
On 26th March, 1927, the plaintiff ap- 
peared before the Munsif and filed his 


(1) 117 Ind, Oas, 107, 
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objection to the defendant's application 
for review of judgment. The record came 
back to the Munsif after the dismissal 
of appeal, but it is not clear on what date. 
The order that we find below the appel- 
late order on the order sheet, is the order 
of 10th August, 1927, which is complain; 
ed of, It does not appear at all that 
the Counsel forthe parties were given 
notice of this date or were heard. 

The question before the learned Munsit 
was whether he should allow a review 
of his judgment. The learned Munsif, in 
dismissing the application stated that he 
was an arbitrator, that his decision was 
binding on the parties. Having , said so, 
he said: “Application for review does not lie 
as there is no sufficient cause for review.” 
We are of opinion that the learned Munsif 
never applied his mind to the application 
at all. If he had looked into the applica- 
tion, he would have found that there was 
abundant matter to which his attention 
could validly be directed. Hisown deci- 
Sion is not reflected clearly in the con- 
cluding portion of the judgment, which 
is the operative portion. 'The decree as 
it stands does not make it clear as to 
what he found. In these circumstances 
we must hold aud do hold that the 
Judge did not apply his mind to the 
application and too summarily dismissed 
it. He must now apply his mind and 
decide it. 

The learned Counsel for the respond- 
ent took the objection that it was not 
open to the Munsif to admit an applica- 
tion for review because he was an 
arbitrator. The learned Counsel has relied 
on the case of Sita Nath Goswami v. 
Baikuntha (2). We have considered that 
case, It is not clear on what matter the 
learned Munsif had admitted a review 
of judgment. It may be, and very likely 
that was the case, that he admitted a re. 
view of judgment onthe merits and gave 
a judgment which was, to some extent at 
any rate, contrary to the judgment which 
he had given at the earlier stage. If 
that was all that the case decided, we 
need not disagree with it but if it really 
went further, weshould, with all respect, 
disagree with that view. 

The Munsif, in accepting the position 
of an arbitrator,had a two-fold capacity. 
He was an arbitrator, but he waa algo 
the Court. If the arbitrator leftanything 
undecided, the parties would be entitled 
to go tothe Oourtand to ask the Court 

(2) 9 Ind, Oge. 296; 38 C. 421, 
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to remit the award to the arbitrator. The 
fact that the two capacities were con- 
stituted in the same person, should not 
deprive a party of his right of having 
matters set right. We thoroughly depre- 
cate the practice of some officers accept- 
ing the position of an arbitrator without 
the previous sanction of his superior 
officer. Vide para. 1292 ofthe Manual of 
Government Orders, Ohap. XLII, Part 
VII. The position that has been created 
by the learned Munsit's act, is very 
awkward indeed. It tends to deprive a 
party oftaking exceptions to the award 
on grounds enumerated in para, 14 of 
Sch, II of the Civil Procedure Oode. It 
makes or atleast tends te make the pro- 
visions in paras. 12 or 15 besides para. 14 
nugatory. The Civil Procedure Code 
does nowhere contemplate that a Court 
may give up its own duties and take 
up those of an arbitrator, ina suit before 
it. If an officer should accept such a 
position, he should act after the case 
has gone to some other Court. In that 
case, his own proceedings willbe subject 
to allthe rules in Sch.II of the Oivil 
Procedure Code and the arbitration will be 
regular and legal, and the anomalous posi- 
tion that now has arisen will never arise. 
We trust that our remarke will be borne 
in mind by the subordinate officers and 
they would refuse to be constituted the 
sole arbitrator, even where the parties 
went to constitute them the sole arbitrator. 

We have considered the judgment: of 
the learned Munsif and the operative 
portion of it and wedo find thata good 
deal of what is saidin the judgment, is 
not to be found in the operative part of 
it. We do not say anything more, for 
we areremitting the whole matter to the 
learned Munsif himself. It may be that 
when the case goes back, it will be 
found that the officer has left the place. 
If that be the case, the fact thata notice 
was issued by the learned Munsif who 
decided the case, will give his successor 
jurisdiction to hear the application when 
the case goes back. On the other hand, 
if the learned Munsif himself is still the 
Presiding Judge of the Court, no diffi- 
culty whatsoever may arise. 

We allow the application in revision, 
get aside the order ofthe learned Munsif 
dated the 10th August, 1327, and direct 
him to take up the application afresh and 
consider it on the merits. Oosts here and 
hitherto will abide the result. ; 

A. Application allowed, 
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ALLAHABAD HIGH COURT. 
Frest OrvIL APPEAL No. 141 or 1926. 
February 20,1929. .— 
Present:—Mr. Justice Mukerji and 
Mr. Justice Niamatullah. 
ROHAN LAL- APPLICANT—ÁPPBLLANT 
versus 
Tun OOLLEOTOR or ETAH ror 
SECRETARY or STATE For INDIA 
—Opposita Party—RasronDENT, 

Land Acquisition Act (I of 1894), ss. 17, 28— 
Landlord and occupancy tenant—Apportionment of 
compensation—Principlef—Faslure of tenant to object 
to award, effect of. : 

The view that where land occupied by an occup- 
ancy tenant is acquired by the Government, the 
owner is not entitled to anything more than the 
capitalised value of the rent income from the land, ig 
erroneous. [p. 613, col. 2.] 

In assessing the proportionate value of occupancy 
rights the following facts should be considered. 

(D that an occupancy tenant's rent is liable to 
e cement, although within statutory limits; : 

.(2) that the tenant 18 unable to transfer his 


rights; . 
. (3) that his right even to sublet is very much 


ted; 

(4) that in the case of rent falling into arrears 
from whatever reason, he is liable to be ejected; 

(5) that in the case of the tenant dying without 
one of the statutory heirs, the tenancy would lapse to 
the landlord. 

And the proportion between the value of the rights 
of the owner and the occupancy tenant may roughly be 
fixed as ten annas and six annas respectively in the 
rupee. [p. 614, cols. 1 & 2.) 

. W. Orde v. Secretary of State for India in 
Council (1), dissented from. $ 

Where land is acquired the market value of the 
land itself should be first determined irrespective of 
any consideration as to how itis held. [p. 613, col. 


J 

Where land in the posaenion of an occupancy 
tenant is acquired, the fact that the tenant did not 
contest the award of the Oollector will not debar 
him from claiming his proportionate share as against 
the landlord, if on the landlord's objection the com- 
pensation amount for the entire landis raised. [p. 
13, col. 1.] i 

First appeal from a decree of the 


Additional District Judge, Aligarh, dated 
the 23rd of December, 1925. 
Dr. K. N. Katju, Messrs. Panna Lal and 
Misri Lal Chaturvedi, for the Appellant. 
Messrs. U. S. Bajpai and Iqbal Ahmad, 
for the Respondent, 


JUDGMENT .—This appeal arises out 
of proceedings taken for acquisition of 
land in the District of Etah. The area 
acquired is small and the learned District 
Judge has found that the total market 
value of the land is Rs. 1,600. !he zemin- 
dar of the land, which was in the possession 
of occupancy tenants, when it was acquired 
was the only contesting party before the 
District Judge. The tenants were given 
a small amọunt of money as compensation 
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and they did not choose to contest the 
Collector's award. 

The learned District Judge, having found 
that Rs. 1,600 was the market value of the 
acquired plot proceeded to find out what 
would be the fair share for the zemindar's 
interest. He found that the tenant paid a 
rentof Rs. &-13 per annum tothe landlord and 
the landlord paid Rs.3 as the land revenue. 
The learned Judge, accordingly, found that 
Rs. 5-13 a year or roughly Rs. 6 was the 
zemindar's income from the property. The 
Patwari stated before the learnedJudge that 
asub-tenant of the occupancy tenants was 
likely to pay a rent of between Rs. 2U and 
Rs. 25. The learned Judge then expressed 
the opinion that having regard to the 
situation of the plot and the possibility of 
growing tobacco on it, the tenant waa likely 
to make Rs. 40a year out of theland. Thus 
the learned Judge thought that the tenant 
could make seven times the profit which 
the zemindar could make out of the land. 
Proceeding on this basis, the Judge thought 
that the zemindar’s income from the pro- 
perty was J/8th of the total income and 
that, therefore, he should assess the value 
of the zemindar's interest at 1/8th of the 
total value. He accordingly directed that 
a sum of Rs.200 be paid to the appellant 
before us, the zemindar. 

Although one of the grounds of appeal 
before us states that the market value of 
the land is not lessthan Ra. 2,400,the learned 
Counsel has accepted Rs. 1,600 as the right 
market value for the purposes of his appeal. 
His contention is that the learned Judge 
hasawarded to his client a grossly in- 
adequate amount as compensation. We 
have to see if this conteátion is sub- 
stantially right. 

As regards the contention of the learned 
Counsel that the occupancy tenants not 
having chosen to centest the award, the 
zemindar should get the entire market 
value of the land minus the amount paid to 
the occupancy tenants, it is sufficient to 
say that this contention is not sound. The 
fact that the occupancy tenants have 
accepted the compensation awarded to them 
amounts to this that there is no contest as 
between the Collector and the occupancy 
tenants. If by the award the Government 
happens to be the gainer, that gain i8 
entirely the Government's and the zemindar 
has no right to share in that gain. If the 
compensation awarded to the tenants had 
been too large, the zemindar would not have 


been precluded from saying that whatever K 


the Collector might choose to give to the ` 
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tenants, he the zemindar, was entitled toa 
fair compensation for himself. On princi- 
ple, therefore, the appellant cannot get 
anything more than what fairly should be 
awarded to him. This view would find 
support from the language of s. 21 of the 
Land Acquisition Act which runs as 
follows: 

“The scope ofthe enquiry in every such 
proceeding (before the District Judge) shall 
be restricted to a consideration of the 
interests of the persons affected by the 
objection.” 

Coming now to the compensation to be 
given to the appellant, the learned District 
Judge has relied on the case of L. W. Orde 
v. Secretary of State for India in Council (1). 
In that case, two learned Judges of this 
Court held that where land is occupied by 
an occupancy tenant, the owner is not 
entitled to anything more than the capitalis- 
ed value of the rent income from the plot. 
We have great difficulty in accepting 
the view of the learned Judges of this Court. 
The right principle to be adopted in award- 
ing compensation and in apportioning the 
same seems to be this. 

Under s. 23, sub-s. (1) of the Land 
Acquisition Act, in determining the amount 
of compensation the Oourt should take into 
consideration the market value of the land 
atthe date of the publication of the notifica- 
tion, This would mean that the value of 
the land should be found out irrespective of 
the question howit is held. Thelandmaybe 
held by a permanent lessee with the result 
that neither the landlord nor the lessee 
alone represents the whole estate. In such 
circumstances, the landlordor the lessee 
alone may not possess the absolute right to 
dispose of the entire body of interest in the 
land. Butthatis no reason why the com- 
pensation to be awarded for the same land 
should be different in different circum- 
stances. Ifa land is worth say Rs.2,000 in 
open market, its value would remain 
Rs. 2,000 whether the landlord holds it in his 
own possession without encumbrances or 
whether he has let it out permanently to 
some people. What, thereforé; has to be 
done is first to find out what is the market 
value of the land itself, irrespective of any 
consideration as to how it is held. The 
next step would be to apportion the value 
among the several parties holding dis- 
tin®Shand separate interests in the land. If, 
for example, there be four co owners and no 
tenant, the value would be divided equally 
t 

^ (1) 44 Ind, Cas. 923; 16 A. L, J. 301; 40 A, 367, 


RN 
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among the four co-owners. If there be say, & 
landlord and & tenant, the value will have to 
be apportioned between the two according 
to their respective interests. This opinion 
of ours finds support in the case of 
Raja of Pittapuram v. The Revenue Divi- 
sional Officer, Cocanada (2). 

The next question is how is the compensa- 


tion to be divided between the landlord and ~ 


the occupancy tenant? In our opinion, the 
learned Judge in arriving at the figure 
Rs. 40 as the prefit of the tenant, has 
omitted to consider the fact that the tenant's 
income includes the value of his own labour 
and the value of some capital, in the way of 
purchasing seed, employing labour and 
paying for irrigation costs. A tenant who 
tills his own soil gets the crop not only as 
the value of his right to hold the land but 
also as the valueofhis labour and capital 
spent, Usually the labour is not only his 
own labour but also the labour of his whole 
family and aleo possibly hired labour. 
Further, in assessing the proportionate 
value of occupancy rights, several matters 
have to be borne in mind. They are these 
facts, viz: 


QU that an occupancy tenant’s rent is 
liable to enhancement although within 
statutory limits; 


(2) that the tenant is unable to transfer 
his rights; 

'(3) that his righteven to sublet is very 
much limited; 

(4) that in the case of rent falling into 
arrears, from whatever reason, he is liable to 
be ejected; 


(5) that in the case of the tenant dying 
without one of the statutory heirs, the 
tenancy would lapse to the landlord. We 
might add thatthe number of statutory heirs 
is small and thechances of the occupancy 
rights lapsing are not at all remote. 
Having regard to all the circumstances, 
although & tenant may, for the time being, 
make out of the land more than the land- 
lord can make out of it, the actual gain of 
the tenant is less than that of the landlord. 
The landlord may easily borrow money on the 
gecurity of the property and at any time 
may sell ths property outright. The 
minerals under the land belong to the 
lendlord and not to the occupancy tenant, 
whose rights are confined to the tilling of 
the upper soil. If any mineral is discover- 
ed under the soil it would be the landlord 
who would be entitled to it and not the 
occupancy tenant. In our opinion, there- 


(2) 51 Ind. Oas. 050; 42 M. 644; 36 M. L, J. 455, 
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fore, there is a substantial disparity bet- 
ween the rights of the landlord and the 
rights of an occupancy tenant, in these 
Provinces. 

But when all is said, it remains still 
difficult to give a money value to the 
respective rightsof the zemindar and the 
occupancy tenant. But howsoever we may 
decide, we have to assign somewhat 
arbitrary value to the two rights. Having 
given the case oar best consideration, we 
think that it is a fair estimate of the 
respective rights to say that, in a rupee, 
the landlord's share ought to be ten annas 
and the occupancy tenant's right six 


annas, 

We hold that the appellant is entitled to 
Rs. 1,000 as the proper share of the com- 
pensation money found by the learned 
Judge. Weallow the appeal, modify the 
decree of the Court below and direct that 
a sum of Rs. 1,000 be given to the appellant 
as thecompensation payable to him. The 
appellant will have one half of his costa in 
this Court and the Court below and the 
respondent will pay his own costs through- 
out. 

A. Decree modified 


ALLAHABAD HIGH COURT. 
Sroonp Orvit APPHAL No, 1541 or 1927. 
February 15, 1929. 

Present: —Mr. Justice Ashworth. 
RAMDEO RAM—PuatntirrF—APPBLLANT 


VETSUS 
Ms. FRANK UOMBS8 SAHIB AND OTERRE— 
DgFBNDANTS —RRSPONDENTS, 

Civil Procedure Code (Act V of 1908), O. XXI, 
r. 16—Transfer of decree—Execution of decree with- 
out notice to judgment-debtor—Validity of proceedings 
~—Decree against mortgagor and puisne mortgagee— 
Puisne mortgagee, whether ‘judgment-debtor'—Right 
to notice. 

The provisions of O. XXI, r.16, Civil Procedure 
Code, are mandatory and execution proceedings 
taken out without giving notice to the judgment- 
debtor as required by the said rule, are absolutely 
void. [p, 615, col. 2.] 

Kassum Goolam Hoosein Wazir v. Dayabhai Amarsi 
(D) and Notam Das v. Lachhman Singh (D, fol- 
owed. 


Where a decree is obtained by a mortgagee against 
the mortgagor and a puisne mortgagee, the puisne 
mortgagee is a 'judgment-debtor' within the mean- 
ing of O. XXI, r.16 and is entitled to notice under 
the said rule. [p. 616, col. 1.] 

A Court cannot contravene a direct provision of 
the law in order to attain an equitable result nor 
can it excussa breach of a mandatory rule on the 
fex] thatit has resulted in justice. [p. 616, cols. 
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- Second appeal from a decree of the 
Subordinate Judge, Gorakhpur, dated the 
oth March, 1927. 

Mr. Harnandan Prasad, for the Appellant. 

Mr. K. Verma, for the Respondent. 

JUDGMENT.—This second appeal 
arises out of a suit brought by the plaintiff- 
appellant for a declaration that he is the 
owner of certain property or in the 
alternative for possession of property. The 
plaintiff's case was as follows: One Zalim 
Singh took a first mortgage on the pro- 
perty. The property was again mortgaged 
by the mortgagor to Mr. Frank Combs, 
defendant-respondent. Zalim Singh sued 
on his mortgage, making Mr. Oombs a 
party and got a decree for whole of the 
property. It appears that that decree was 
not framed in the proper form, The pro- 
per form is given as No. 7 of Appendix D 
of the Schedule to the Civil Procedure Code 
and provides for the proceeds of the sale of 
ihe property being paid first tothe first 
mortgages and any balance to the second 
mortgagee. The decree as framed used the 
words of O. XXXIV, r. 4, directing the pro- 
ceeds to be applied in payment of what was 
due to the first mortgagee and the balance to 
be paid to the defendant or other persons 
entitled to receive the same. 
opinion, however, that the decree may be 
interpreted in the same way as it would 
have been if it had been in form No. 7. 

It is not clear from the record whether 
Zalim Singh applied for execution. All 
that is certain is that the plaintiff-appel- 
lant made an application either to be sub- 
stituted in pending execution proceedings 
taken out already by Zalim Singh (this is 
stated in the plaint) or himself, after 
transfer of the decree to him by Zalim Singh, 
moved the Court for execution, It does 
not appear to me to make any material 
difference which was the case and for the 
purpose of this judgment I will assume 
that the latter was the case. When the 
plaintiff applied for execution he ought 
under O. XXI,r.16 to have had notice of 
his application served on the judgment- 
debtors. He had it served on the mort- 
gagor but did not have it served on the 
respondent, second mortgagee. The pro- 
perty was sold and purchased by the 
plaintif first mortgagee. It does not 
' appear whether there was any balance to 
pay to the second mortgagee after the 
first mortgagee was paid: possibly. not. 
The plaintiff has met with opposition from 
the respondents in getting his name sub- 
stituted in the village papers. The Revenue 
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Officer directed that the plaintiff having 
sold up the interest of the mortgagor and 
having purchased that interest should be 
entered as mortgagor and the respondent 
as second mortgagee should be entered as 
mortgagee. Hence thissuit. 

The trial Court found, as & matter of fact, 
that the plaintiff had not given notice to 
the respondent when applying for execu- 
tion or when applying for hisname to be 
entered in a pending execution file in the 
place of the decree-holder (whichever was 
the fact). It went on, however, to say 
that failure to give notice by the plaintiff 
could not possibly prejudice the respondent 
except so far as it might prevent the 
respondent frem obtaining any balance of 


sale-proceeds available for him as second | . 


mortgagee after the sum due on the plain- 
iiffs first mortgage was paid. Accordingly 
it accepted an offer of Oounsel for 
the plaintiff of the full sum due 
under the second mortgage and decreed 
possession to the plaintiff on condition that 
this sum was paid to the respondent. 

In first appeal the Subordinate Judge has 
held that under O. XXI,r.16, the sale of 
the property was ineffectual for want of 
notice to the respondent. He has also held 
that the Munsif could not allow the plain- 
tiff to get possession by redemption of the 
respondent, 

The plaintiff appeals, in this Oourt his 
Counsel's argument is that the respondent, 
even if he had got notice, could not pos- 
sibly have resisted the application for sale 
of the property, and that the only possible 


way in which he can have been prejudiced 


by want ofthat notice was by losing. an 
opportunity possibly to lay claim to any 
balance payable to him as second mort- 
gagee. Order XXI, r. 16, however, does not 
appear capable of being construed, in my 
opinion, otherwise than as absolutely re- 
quiring that any judgment-debtor must 


‘have notice and has enacted that the execu- 


tion proceedings subsequently taken in the 
absence of such notice are absolutely void. 
This was held in Kassum Goolam Hoosein 
Vazir v. Dayabhai Amarsi (1). That deci- 
sion has been followed in Natom Das v. 
Lachhman Singh, (2) where other decisions’ 
on the same lines have been quoted. 
Whatever injustice the mandatory nature 
of O. XXI, r. 16, may work, it does not ap- 
pear to me to be possible to evade its clear 
provisions, 


(1) 12 Ind. Cas. 547; 36 B. 36; 13 Bom. L. R 973. 
(2) 63 Ind. Cas, 884; 2 L, 230; 3 L. L. J. 434., 
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The question then arises, however, whether 
the respondent in this second appeal should 
be regarded as a judgment- debtor within the 
meaning of O. XXI, r. 16 It has been argued 
by the appellant's Counsel that no execu- 
tion of the decree was sought against the 
respondent but only against the mortgagor, 
and that being so, it is the mortgagor alone 
who should have been regarded as the 
judgment-debtor. It is to be observed, 
however, that the second mortgagee was & 
party to the suit on the mortgage, and that 
the decree had this effect as against him 
that the property would be gold, 
and that he would no longer have any 
right to execute his second mortgage against 
it. It cannot, therefore, be said that he 
was not a person directly affected by the 
decree. The mere fact that under the mort- 
gage decree, as properly framed, he should 
have been given a right to a balance of the 
sale-proceeds cannot alter the fact that the 
decree as against him to the extent atat- 
ed. He might well have preferred reten- 
tion, as usufructuary mortgagee, of pos- 
session of the property to any problematic 
chance of getting any surplus. As to the 
argument that if the decree of the trial 
‘Oourt is restored the respondent will have 
got all that he could possibly be entitled 
to, this may be true; but where the law 
is clear as to the method in which a per- 
son's right may be secured to him, it can 
be noanswer that these rights are secured to 
him in adifferent way to that enjoined by 
the law. Moreover in considering the 
legality of the execution we have to see 
what was the position of the parties at 
the time of execution and not their posi- 
tion subsequently. Where a decree is 
obtained against a mortgagor and second 
mortgagee and that decree is transferred, 
it is conceivable that the second mort- 
gagee if given notice of execution by 
the transferee of the decree, might be in 
& position to plead some arrangement with 
the decree-holder before assignment of the 
decree, which would prevent execution 
taking place. Any way, the law is design- 
ed to give a judment-debtor an opportunity 
to object to executicn and the evasion of 
any procedure that is required by law 
cannot subsequently be defended on the 
ground that it hae occasioned no harm 
All this argument really comes to the single 
plea that the respondent has not been 
ae aaa by the trial Court's order. 

hen it is argued that this Court is a 
Court of Equity  Butitis not within the 
function even of a Court of Equity to con- 
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travene a direct provision of the Code in 
order to attain an equitable result, nor 
can it excuse a breach of a mandatory 
rule on the ground that it has resulted in 
justice. 

The last argument by appellant’s Counsel 
is that the sale of the property should be 
upheld against the mortgagor even if held 
invalid against the respondent, second 
mortgagee, It is impossible fora sale to 
be both valid and invalid, and in any case 
as this appeal is between the second mort- 
gagee and the first mortgagee the sale 
must be held invalid for the purposes of 
this appeal. 

I must admit that in this case I should 
have been very glad to see my way to grant 
the appeal and restore the decree of the 
trial Court, but it appears to me that to 
do so would be contrary to law, and as 
such more undesirable than having to 
acquiesce in the plaintiff losing the pro- 
perty owing to an omission which may, as 
a matter of fact, not have prejudiced the 
respondent, At the same time I think that 
the appellant should have leave to appeal. 

The appeal is dismissed with costs. 

A Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Sgooxp Orvin APPBAL No. 1459 or 1927, 
March 1, 1929. 
Present: —Mr. Justice Ashworth. 
Musammat* DAROPADI—PLAINTIFF— 
APPELLANT 
versus 
MANNU LAL AND ANOTBER—DRFBNDANTS 
— RESPONDENTS. 
Grove—Land ceasing to retain character of grove— 


Landlord's right to revenue—Question whether land 
hos ceased to be grove—Question of law or fact— 
ests 


The right of a tenant to retain possession of grove 
land lasts only so long as he maintains it as a 
grove, and if the land has ceased to retain the 
character of a grove, the landlord can resume the 
plot i if the tenant hag not abandoned it. [p. 617, 
eol. 2. 


Hazari Lal v. Nimar (1) and Har Sahai v. Dhanpal 
Singh (2), referred to. 
he nature and quantum of evidence required to 
prove that what was once grove land has ceased to 
ze that character is a question of law. [p. 617, col. 
So long as any considerable portion of a plot 
granted for a grove is allowed to contain a suffici- 
ent number of trees to prevent that portion from 
being cultivated, assuming the trees to have reached 
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their full size, the whole plot granted will retain the 
Sac of grove, but not otherwise. iP 618, col. 


"Asmatullah Khan v. Mangni Ram (3), disting- 
uished. 


Where there were only 4 treesin the boundaries 
of a holding consisting of 3 bighas : 

Held, that the land had ceased to be a grove and 
could be resumed by the landlord. Tp. 617, col. 2.) 

Second appeal from a decree of the 
Second Subordinate Judge,  Oawnpore, 
dated the 22nd April, 1997. 

Mr. Shambhu Nath Seth, for the Appellant. 

Mr. N. P. Asthana, for the Respondents. 

JUDGMENT.—This second appeal 
arises out of a suit brought by the plaintiff- 
appellant for possession of a certain grove 
on the prouad that the defendant who had 
originally been grove-holder, had allowed 
it to lose its character as grove with the 
consəquence that the right of occupation 
reverted to the zemindar. Both the lower 
Oourts have dismissed the suit, holding 
that it was necessary to prove abandonment 
and that the facts proved did not amount 
to abandonment. The lower Appellate 
Oourt has also considered the question 
whether, assuming that the zemindar 
was entitled to resume the plot on the 
ground that ithad been allowed to lose 
its character as grove land, the plot had 
as a fact lost that character. 

In this second appeal two pleas are sub- 
stantially taken, (a) that proof of abandon- 
ment was not essential, and (b) that the 
lower Appellate Court's finding that the 
land had not lost the character of a grove 
was based upona misconception of the 
law. 

Thold that both the contentions are 
correct. It is well-established that a person 
granted a specific area for the purpose of 
planting and maintaining a grove loses his 
right of occupation when he allows the 
land to cease to retain the character ofa 
grove. Abandonment, actual or implied, 
is not necessary. I would refer to the case 
of Hazari Lal v. Nimar (1) where, how- 
ever, both abandonment by the grove-holder 
and proof of cessation of retention of the 
character of a grove by the land were 
held to be proved. Again in Har Sahai v. 
Dhanpal Singh (2) Mr. Justice Kanhaiya 
Lal appears to me to have correctly stated 
the law, namely thata plot granted for 
the purpose of a grove retains the character 
of grove so long asa portion of it retains 
that character, and in like manner fails 
to retain that character when no portion 

(1) 71 Ind. Cas, 1038; 45 A. 386; 21 A. D. J. 277; A. 
LR 1993 All. 295. 

(2) 33 Ind, Oas. 308; 20, L. 
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of it can be regarded as retaining that 
character. I would also refer to 
Babu Raman Das v. Purshotam Singh 
(3), in which Mr. D. O. Baillie (subse- 
quent Sir Duncan Baillie) held that the 
right ofatenant to retain possession of 
grove land lasts only so long as he 
maintains it asa grove. Lastly I would 
refer to the provisions of the new Agra 
Tenancy Act of 1926, s. 3, definition of 
grove land, and ss. 196 and 197. That 
was not in force when this suit was 
brought but that Act was intended to 
define the law as to grove-holders pre- 
existing the Act. 

As regards the second question, the lower 
Appellate Court admits in its judgment 
that it was a fact that for some time preced- 
ing the suit there had only been four fruit- 
bearing trees left on an area of 3 bighas. 
It was also a fact that the Revenue Officials 
had decided a case as regards the entry in 
the papers of the details of tenure etc., in 
respect of this land between the parties, 
and the Collector in that order, directing 
that the entry of the defendant as grove- 
holder should be replaced by an entry that 
the land was waste land, mentioned that 
these four fruit trees were on the boundaries 
of the field and had recently been planted. 
There can beno question trai these four 
trees did not suffice to prove theretention 
of the character of grove by the holding 
consisting of three bighas. I have been 


referred to the case of Azmat-ullah 
Khan v. Mangni Ram (4). That 
decision only dealt with the right 


of a grove-holder to replant even after the 
grove had ceased to exist fora year. It is 
not relevent to this case, which has been 
brought by the zemindar at a time when. 
the grove isnot in existence. As a find- 
ing of fact I do not consider that the lower 
Appellate Oourt's finding can be upheld. 
Ithas been objected by the respondent's 
Counsel that in this second appeal I am not 
entitled to reverse a finding of fact. It is 
sufficient to say that in my opinion the 
finding of fact by the lower Appellate Court 
was based on a misdirection of itself 
in respect of the law. The nature and 
quantum of evidence required to prove 
that what wasonce grove land has ceased 
to retain that character is a question of 
law. When a Court has misdirected itself 
on this point it is impossible to maintain 
its finding on the particular case as a 
finding of fact. The lower Appellate Oourt 


3) Bel. Doc No. 14 of 1919, 
"i A. W. N, (1886) 138. 
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has in effect held that a grove-holder can 
allow the trees in a grove to dwindle down 
to what is practically nil without losing his 
right as grove-holder. ; 

t appears to me that the proper view of 
the law, as itexisted before the passing of 
the Tenancy Act of 1926, was rightly 
expressed in the new Tenancy Act. Accord- 
ing to that Act so long as any considerable 
portion ofa plot granted for & grove is al- 
lowed to contain a sufficient number of trees 
to prevent that portion from being cultivated 
assuming the trees to have reached their 
full size, the whole plot granted will 
retain the character of grove, but not other- 


wise. 

For the above reasons, I grant this appeal 
and decree the suit with costs throughout 
to the plaintiff. 


A. Appeal allowed. 


ALLAHABAD HIGH COURT. 
SECOND Orvin APPEAL No, 1476 or 1927. 
March 1, 1929. 

Present: —Mr. Justice Ashworth 
Babu SURAJ NARAIN—PLAINTIFF 
—APPBLLANT 
versus 
Pandit KALYAN DAS—DRBFENDANT— 

RESPONDENT. 

Easements Act (V of 1882), 83. 28 (c), 38, 85—Dis- 
turbance of easement—Substantial damage not proved 
—Right to injunction. 

An injunction can be granted to 
turbance ofan easement only where 


damage is proved. . . 
Durga Prasad v. Lachm Nar&in (4), and Esa 


Abbas Sait v. Jacob Haroon Saib (5), followed. 
Khunni Lal v. Kundan Bibi (1), not followed. 
Calls v. The Home and Colonial Stores Limited (2), 


referred to. 
Second appeal from a decree of the Ad- 


ditional Subordinate Judge, Agra, dated 
the 10th May, 1927. 

Messrs. N. P. Asthana and Shabd Saran, 
for the Appellant. 

Mr. K. D. Malaviya, (for whom Mr. M. L. 
Chaturvedi), tor the Respondent. 

JUDGMENT.—This second appeal 
arises out of a suit brought by the plaint- 
iffa-appellant for a mandatory injunction. 
Weare only concerned with three out of 
six sky-lighte, namely those marked A, B 
and Cinthe map filed by the plaintiff. 
These sky-lights give light and air to cer- 
tainsmall rooms The respondent has built 
a house which interferes with the light and 
air hitherto received from these skylights. 


revent the dis- 
substantial 
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lights was that the deféndant's"house left 
three other skylights which afforded suff- 
cient light and air to therooms apart from 


‘skylights A, B and'C. 


The trial Court decreed the suit onthe 
ground that the plaintiff was entitled to 
that quantity of light and air that had 
been accustomed to enter these skylights 
A, B and C during the previous 20 years, 

In appeal the lower Appellate Court dis- 
missed the suit as regards these skylights 
on the ground that the disturbance did not 
cause substantial damage to the plaintiff. 

This was clearly a finding of fact. The 
appellant's Counsel has, however, taken up 
the position that, although damages in res- 
pect of disturbance of anjeasement can 
only be granted where substantial damage 
is proved, nevertheless an injunction may 
be granted irrespective of substantial 
damage. He based hia contention onthe 
language of s. 28 (c) of the Easements Act, 
which declares that the extent of a pres- 
criptive right to the passage of light or air 
to an opening is that quantity of light or 
air which has been accustomed to enter 
that opening during the prescriptive 
period irrespectively of the purposes for 
which it hasbeen used. He supports his 
contention by reference to the case of 
Khunni Lal v. Kundan Bibi (1). That 
decision was the decision of a single Judge. 
Init Aikman, J., refused to follow the 
English decisions of Colls v. The Home and 
Colonial Stores Limited (2), Kine v. Jolly (3) 
on the ground that s. 28 (c) of the Indian 
Easements Act provided a different test as 
regards what could be claimed by reason of 
a prescriptive easement to that applied by 
the English decisions referred to. The ap- 
pellant’s Counsel is no doubt supported by 
that decision but Iam unable to follow 


it. 

In the case of Durga Prasad v. Lachmi 
Narain (4) Kanhaiya' Lal, J., did, not fol-. 
lowit. He held that the effect of as. 33 
and 35 of the Easements Act only allowed a 
suit where disturbance has actually caused 
substantial damage as defined in the 
former sections. He.did not attempt to 
distinguish Khunni Lal v. Kundan Bibi (1) 
except by saying that the circumstances of 
the latter case might have justified an order 
for the removal of the obstruction. 

(1) 20.A.571; A. W. N. 1907; 175; 4 A. L. J. 


77. 
($) (1904) A. O. 179; 73 L.J. Oh. 484; 53 W. R. 
30; 90 L. T. 687; 20 T. L. R. 475, 

(3) (1908) 1; Oh. 480; 74 L. J. Oh. 174; 92 L.'T. 209 
$3 W. B, 462; 21 T. L. R..128, <, , 2 
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' The reason why I am unable to follow 
Khunni Lal v. Kundan Bibi (1) is that in 
that judgment Aikman, J., entirely ignored 
8.33 (a) ofthe Indian Easements Act, 
Section 35 enacts when an injunction may 
be granted. Olause (a) referstoa manda- 
tory injunction and c), (b) to a perpetual in- 
junction. The section is unfortunately 
worded. In ecl. (a) mandatory injunction is 
allowed when compensation for disturbance 
might be recovered under s. 33. The 
word "when" must be construed to mean 
“when and where", bécause it would be 
useless to prescribe that an injunction 
could be granted when damages can be 
claimed under s. 33, if damages under s. 33 
could not be claimed. The effect of the 
clause is, therefore, only to allow an injunc- 
tion where substantial damage is proved. 
This conclusion also follows from s. 54 of 
the Specific Relief Act which only allows 
an injunction when pecuniary compensa- 
tion would not afford adequate relief. It fol- 
lows that an injunction isonly an alterna- 
tive within the discretion of the Court and 
is not an independent form of relief, 

The view which is here taken by me was 
adopted bya Bench of the Madras High 
Court in Esa Abbas Sait v. Jacob Haroon 
Saib(5). It was there pointed out that 
although the Indian Legislature in s. 28 
(c) had adopted a view as tothe extent of 
8 prescribed right to the passage of light 
and air toan opening which was not in ac- 
cordance with the view taken by the house 
of Lords in Colls v. The Home and Colonial 
Stores Limited (2) yet the Act had cut 
down the effect of the wider definition of 
the prescriptive right by only allowing any 
remedy where the disturbance caused sub- 
stantial injury. In other words, it held 
that the Indian Easements Act had given a 
right without a co-extensive remedy. This 


appears to be in conflict with the 
general principle ubi jus ibi remedium, 
It is obviously desirable that no right . 


should exceed the limits of the remedy to 
enforce it. This criticism, however, of the 
Indian Easements Act cannot affect the 
interpretation to be put on that Act. It is 
for the Legislature to avoid disagreement 
between the extent of a right and the 
extent of the remedy, but it is for the 
Courts to confine themselves to the remedy 
allowed by the Statute. 

For the above reasons, I find that the 


(4) 78 Ind. Cas. 563; 22 A.L. J. 314 atp. 316, A. L 
R. (1994) All. 394; I. R. 5 A. 221 Civ. 

(5) 4 Ind. Oas. 425; 33 M. 327; 20 M. L. J. 991; 7 
M, L. T. 345; (1910) M. W, N, 246, 
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lower Appellate Court. was córrect in reject- 
ing the suit for an injunction’ on the 
ground that the disturbance caused no 
substantial damage. No argument has 
been addressed to me (andI do not think 
that the facts would permit any argument) 
that the lower Appellate Court misdirected 
itself in determining that there had been 
no substantial damage. 

The consequence is that this appeal fails 
and is dismissed with costs 

A. Appeal dismissed, 


ALLAHABAD HIGH COURT. 
SECOND Orvit APPHAL No. 1453 or 1927, 
March 1, 1929. - 
Present:—Mr. Justice Boys. 
"SITA RAM AND OTMBRS—PLAINTIPFS 


— APPELLANTS 
versus ] 
THAKUR PRASAD—DRFENDANTS 
— RESPONDENTS. 
b Malicious tion—Want of reasonable and 
probable cause—Burden of proof—Question of fact. 


In & suit for damages for ous prosecution 
the plaintiff must prove that the prosecution was 
instituted against him without any reasonable or 
probable cause. 

Balbhaddhar Singh v. Badri Shah (1), referred to. 

The question whether there was reasonable and 
probable cause is & question of fact. 

Second appealfrom a decree of the 
Judge, Small Cause Court, exercising the 
powers ofa Subordinate Judge, of Allah- 
abad, dated the 13th May 1927. 

Messrs. Haidar Mehdi and S. Zafar Mehdi 
for the Appellant. 

Messrs I. B. Banerji and R. 8. Pandit, 
for the Respondents. 

JUDGMENT.—This is a plaintiff's 
appeal arising out of a suit for malicious 
prosecution. Mr. Mehdi has said every- 
thing that could possibly be said on behalf 
of the appellants, but when I find that the 
Privy Oouncil have laid down in four very 
clear propositions what a plaintiff must 
prove before he can be successful in a suit 
for damages for malicious prosecution, I 
decline to accept the position that I have 
power to whittle away the force of those 
propositions by holding that I am entitled 
to add to them other considerations those. 
conditions being quoted to me as having 
been approved by this orthe other Judge 
in some particular set of circumstances. 
Here the first two propositions laid down by 
their Lordships of the Privy Oouncil at 
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page 457 of Balbhaddar Singh v. Badri Shah 
(1) are admitted to exist. The third 
thing which the plaintiff has to prove is 
“that the prosecution was instituted against 
him without any reasonable and probable 
cause.’ The circumstances of every case 
and the conditions of the judgment by 
which the plaintiff was acquitted must 
vary infinitely in every case. The burden 
was on the plaintiffs to prove that the 
prosecution was without any reasonable 
and probable cause. Both Courts have 
found that the plaintiffs have failed to 
establish the absence of such cause. That 
is in my view a finding of fact and I 
could not possibly disturb it without a 
detailed examination and weighing of all 
the evidence from the time the report 
was made to the time the original 
case was decided, and presumably also 
all the other evidence that was led in this 
case. 

Mr. Mehdi contends that it is amixed 
question of law and fact. Thatis a con- 
tention which in onesense may be raised 
in almost every case. I am unable to 
hold that there is any question of law 
or a hint of any question of law arising 
in the decision of the simple issue. "Had 
the defendants reasonable cause or not 
for bringing the case.” I am unable to 
allow that there is anything but the 
question of fact. The only other ques- 
tion that arises is: "Did the lower Courts 
exercise their discretion judicially.” It 
is suggested to methat if the lower Court 
had held that the addition of two and 
two make five, though it is on the face 
of it a question of fact this Oourt would 
not refuse to interfere. I entirely agree, 
though I have met with the contrary ex- 
perience when I was atthe Bar. But the 
proper answer there is that for a Oourt 
to hold that two andtwo make five means 
that it has not exercised a judicial dis- 
eretion. I have read the judgment and I 
am unable to hold that the Oourt did not 
pay a judicial attention to the evidence. 

Iam referred to the cases Shubraii v. 
Shamsuddin (2) Hira Lal v, Bandhu Bhagat 
(3) and Radhe Lal v. Munnoo (4) in 


(1) 95 Ind. Cas. 329; 24 A. L. J. 453; 1 Luck. 215; 


30. W N. 499, A. IL R. 1926 P. 0.46; 43 O. L.J. 
591; 28 Bom. L. R. 921; (1920) M. W. N. 482; 51M. 
L. J. 42; 30 O. W. N. 866, 28 O. O. 163; 7 P. L.T. 


591 (b. 0). 
(2) 110 ind. Css. 413, 26 A. L. J. 439, A. I. R. 1928 


All. 237; 50 A. 713. 
(8) A. W. N. (1889) 189. 
(4) 18 Ind. Cas. 280, 11 A. L. J. 125. 


*Page of 24 A, L, J.= Ed. 
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support of a request that I should certify 
this judgment as a fit case for appeal 
under the Letters Patent. In Shubrati v. 
Shamsuddin (2) it was held that the Court 
cannot found its judgment solely on the 
result of the criminal case in ithe trial 
Gourt and on appeal but must go into the 
evidence. In the present case both Oourts 
have gone into the evidence. In Hira Lal 
v. Bandhu Bhagat (3) and Radhe Lal v. 
Munnoo (4) it was held that where the 
charge must have been false to the know- 
ledge ofthe defendant there ceuld be no 
question of reasonable and probable cause, 
In the present case the complaint has not 
been found to be false to the knowledge of 
the defendant. All the three cases are 
irrelevant. 

The plaintiff tried to prove that no quarrel 
at all took place, that the complaint was 
false. .They have been disbelieved, or in 
other words they failed to prove the facts 
from which the plaintiff was asking the 
Oourt to find absence of reasonable and 
probable cause. i 

The appeal is dismissed with costs, and 
for the reasons Ihave given I decline to 
certify it asa fit case for appeal under the 


Letters Patent. 
A. Appeal dismissed, 


— 


ALLAHABAD HIGH COURT. 
Ssconp Orvin, APPEAL No. 1700 or 1926, 
February 19, 1929. 

Present; —Mr. Justice Sulaiman and 
Mr. Justice Kendall. 
Babu PARES RAM SINGH--PLAINTIFF 
— APPELLANT 
versus 
RAJ KUMAR SINGH AND OTHERS — 
DaraNDANT8— RESPONDENTS. 

Agra Tenancy Act (II of 1901), s. 10—Acqutsition 
of ex-proprietary right—Long possession as such ten- 
ant, effect of—Foreclosure of mortgage by conditional 
sale, whether creates ex-proprietary right—Practice— 


Appeal—New case. 
Éx-proprietary tenancy is the creation of the Statute 


and cannot be acquired by mere occupation of land 
professedly as an ex-proprietary tenant for many 
years, 

Under s. 10 of the Agra Tenancy Act of 1901, no 
ex-proprietary right accrued on the passing of 
a decree for foreclosure of a mortgage by conditional 
sale. 

A plea raising a mixed question of law and fact 
cannot be raised for the first time in appeal. 


Second appeal from a decree of the Dis- 
trict Judge, Ghazipur, dated the 25th 


117 L O. 19% 


June, 1926, reversing that of the Munsif, 
Saidpur, dated the 22nd April, 1926. 

Mr. K. Verma, for the Appellant. 

Mr. N. P. Asthana (for whom Mr. Kedar 
Nath), for the Respondents, 

JUDGMENT.—These four connected 
appeals arise out of four separate suits for 
pre-emption. On thelXthof March, 1925, 
Musammat, Rajkali Kunwar sold a 2 pie 
Share in 10 villages to three vendees Raj 
Kumar, Pares Ram and Ram Raj Singh for 
Re. 500 without any specification of shares. 
The suits were decreed by the first Court 
on the ground that Ram Raj was a stranger, 
and the plaintiffs had, therefore, a right to 
pre-empt the property against all the 
vendees. The learned District Judge has 
allowed the appeals and dismissed the 
suits. His judgment is based on the find- 
ings that Raj Kumar is a recorded co- 
sharer, that Pares Ram although not record- 
ed is the brother of Kagji who isa record- 
ed co-sharer and with whom he forms a 
joint Hindu family, and that Ram Raj is an 
ex-proprietary tenant in this mahal though 
not in the villages in which the shares are 
situated. . 

It is not disputed before us that Raj 
Kumar is a recorded co-sharer. We must 
alao accept the finding of the Court below 
that Pares Ram being joint with his bro- 
ther Kagji is also a proprietor though not 
recorded as such. The finding that Ram 
Raj is an ex-proprietary tenant is challeng- 
ed before us. 

No doubt Ram Raj is recorded in the 

revenue papers as &n ex-proprietary tenant 
in three out of 10 villages, all of which lie 
in one mahal. But a mere entry of the 
name is by no means conclusive. Nor 
does the fact that Ram Raj has” occupied 
this land professedly as an ex-proprietary 
tenant for so many years necessarily confer 
upon him the ex-proprietary tenancy, inas- 
much as such tenancy is the creation of 
the Statute and cannot be acquired other- 
wise, 
It appears that in 1906 a foreclosure 
decree was passed against Ram Raj and 
thereafter his proprietary interest passed 
out of his hands. The question whether 
Ram Raj became an ex-proprietary tenant 
on the passing of this foreclosure decree 
raises a point which we have to decide. . 

No doubt the opinion has prevailed in 
the Board of Revenue that ex-proprietary 
rights can be acquired on the foreclosure 
of amortgage by conditional sale. This view 
was expressed as early as 1903 and has 
been followed in some cases since then, 
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although it also appears that atleast on 
one occasion in 1910 the two learned 
members differed on the point. Although 
the opinion of the Hon'ble members of the 
Board is entitled to great weight we are not 
bound to follow their view. Nor can we 
accept that view on any principle of stare 
decisis The learned Oounsel for the 
parties have not been able to cite before us 
any case of this Court in which this point 
has been decided one way or the other. 
We accordingly propose to examine the 
language of s. 10 of the Agra Tenancy Act 
under which an ex-proprietary tenancy can 
be created. It provides that every proprietor 
whose proprietary rights in a mahal or in 
any portion thereof, whether in any share 
therein or in any specific area thereof, are 
transferred on or after the commencement 
of this Act, either by sale in execution of a 
decree or order of a Civil or Revenue Court 
or by voluntary alienation otherwise than 
by gift or by exchange between the co- 
sharers in the mahal shall become a tenant 
with the right of occupancy in his sir land 
etc. No doubt the word ‘transfer’ is used, 
but it is qualified by the expression *by sale 
in execution of & decree or order or by 
voluntary alienation.' Unless, therefore, the 
foreclosure can amount to a salein execu- 
tion of a decree or order or to a voluntary 
alienation, the section is inapplicable. We 
may point out that according te the langu- 
age employed in the section it is impossible 
to hold that the word ‘by’ is understood be- 
fore the word ‘order’. We cannot, therefore, 
hold that any transfer by order of a Civil or 
Revenue Court would be sufficient. In our 
opinion the words ‘decree’ and ‘order’ are 
connected with each other by the conjunc- 
tion ‘or’ and are part of one expression ‘sale 
in execution ofa decree or order etc.’ It 
follows, therefore, that there must either be 
a sale in execution of a decree or order, or 
there must be a voluntary alienation. 
Before the Transfer of Property Act was 
passed there was good ground for holding 
that the proceedings in Oourt following 
upon a mortgage by conditional sale were 
a mere ministerial act and nota judicial act 
Alexender John Forbes v. Amirun-nissa 
Begam (1). But after the passing of the 
Transfer of Property Act foreclosure pro- 
ceedings were governed by the Transfer of 
Property Act and are now governed by the 
Code of Oivil Procedure. Sale is defined 
in s. 54 as a transfer for a price paid or 
(1) 10 M. I A. 340; 5 W.R. P. 0.47; lInd, Jur, 


(x. 8.) 117; 2 Sar. P, O, J. 153; Suth. P, O. J. 621: 
19 E, R. 1002, d 
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promised or part paid and part promised. 
Under s. 87 of the Transfer of Property Act 
which was in force in 1906 when the fore- 
closure decree was passed, on failure to 
deposit the mortgage money, the plaintiff 
mortgages had to apply tothe Court for 
an order that the defendant and all persons 
claiming through and under him be debarr- 


ed absolutely of all rights to redeem the. 


mortgaged property, and the Oourt had to 
pass such an order. On the passing of 
Buch an order the debt secured by the 
mortgage stood discharged. Thereafter 
the right to redeem the property was 
obviously extinguished. Inview of these 
provisions it is impossible for us to hold 
that the foreclosure was in the nature of a 
sale in execution of a decree. Norcan we 
hold that the foreclosure amounted to a 
voluntary alienation by the mortgagor on 
the date when the foreclosure decree was 
passed. The proceedings in Court were 
not a mere ministerial act, but were the 
result of a preliminary decree passed by 
the Court, We areaccordingly compelled 


to hold on the language of s. 10 as it stood | 


that no ex- proprietary right accrued on the 
passing of: such a foreclosure decree. It 
is admitted that no such rights accrued on 
the date when the mortgage by conditional 
sale was executed, which had happened 
before 1903. ; 

We are glad to note that the Legislature 
has intervened to cure this defect, and s. 14 
of the new Agra Tenancy Act makes it 
clear that ex-proprietary rights do accrue 
even on the passing of a foreclosure 

ee. 
den this view of the matter we must hold 
that Ram Raj Singh isnot an ex-proprietor 
tenant. It is, therefore, unnecessary to 
consider whether his being an ex-pro- 
prietary tenant of only three out of ten 
villages would entitle him to resist the 
claim as regards the other villages also, 
on the ground that they all are in one 


l. 
mak learned Advocate for.the respondents 
has lastly contended that the continuous 
possession of Rem RajSingh, coupled with 
the non-payment of rent by him for over 
twelve years, has by adverse possession 
made him the proprietor of the land. No 
such specific plea was taken inthe written 
statement and there was no specific issue 
on this point in the first Oourt. Thé judg- 
ment of the firet Court also does not 
indicate that any such plea was ur ed 
before it. No doubt the point was taken 
for the first time in the grounds of appeal 
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before the lower Appellate Court, but that 
ground does not appear to have been 
pressed, and. there is no reference to this 
plea in the judgmant of the lower Appellate 
Oourt, The plea was inconsistent with the 
other plea that Ram Raj was an ex-pro- , 
prietary tenant, which was pressed and has 
been discussed at considerable length. As 
the plea raises a mixed question of law 
and fact we cannot allow it tobe raised at 
this stage. It must, therefore, be held that 
Ram Raj is neither an ex-proprietary tenant 
nor a co-sharer in the mahal, and is acoord- 
ingly a stranger. The other  vendees 
having associated themselves with Ram Raj 
have lost their right to resist the plaintiff's 
claim for pre-emption. 

The appeals are accordingly allowed and 
the decrees of the lower Appellate Court 
get aside and’ those ofthe first Oourt res- 
tored with costs in all Courts including in 
this Court fees on the higher scale. 

A. Appeal allowed, 


ALLAHABAD HIGH COURT. 
Orvin Revision No. 285 or 1928. 
March. 16, 1929. 

Present :—Mr. Justice Kendall. 

Tas SECRETARY or STATE rog 
INDIA In OOUNOIL —PHrTITIONER 
ver3us 
Lala HAR CHARAN DAB—DaonsE- HOLDER 
AND GULZARI LAL—JUDGMENT-DEBTOR 
—Opposits Parties, 

Provident Funds Act (XIX of 1925), ss. 2, 3—Civil 
Procedure Code (Act V of 1908), s. 60 (k)—General 
Provident Bund Rules, r. 10—Deposit in Provident 
Fund—Liability to attachment for ts. 

Money depoaited by an officer of the Government in 
the General Provident Fund is not liable to attach- 
ment, even after his retirement, in execution of 


decrees obtained against him. [p. 624, col. 1] 

Deni Prasad v. The Secretary of State for India in 
Council (4) and Jagannath Thirant v. Tara Prasanna 
Ganguli (5), followed. 

Rule 10 of the Rules regulating the General Pro- 
vident Fund is merely a rule of procedure directing 
the Accounts Officer how to proceed on receipt of a 
notice of attachment, It does not legalise attachment. 


Civil revision from an order of the 
Judge of the Uourt of Small Oauses of 
Bareilly, dated the 4th August, 1928. 

Mr. Uma Shankar Bajpai, for the Peti- 
tioner. . 

Mesars. G. Agarwala, S. B. Johari and 
G. S. Ghatak, for the Opposite Parties, 

JUDGMENT.—This is an application 
under g. 25 of the Small Cause Courts Act 
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for the revision of: an order of the Judge 
of the Small Cause Court 
directing the attachment of deposits amount- 
ing to Rs. 460 in the executionof a decree 
against one Gulzari Lal. The application, 
however, is made on behalf of the Secretary 
of State. 

Gulzari Lal was a clerk in the Collector's 
office in Pilibhit, and he was a subscriber to 
the General Provident Fund. He has now 
retired. A decree was obtained against 
him by one Har Charan Das in the Small 
Cause Court of Bareilly and it is in the 
execution of this decree that the present 
question has arisen. The Judge has compli- 
ed with the decree-holder's application to 
attach money lying to the credit of Gulzari 
Lal in the General Provident Fund, 
and an objection was made by the Pay 
and Accounts Officer, U. P. that the deposit 
was not liable to attachment. That objec- 
tion has, however, been overruled by the 
Oourt below. 

It has been pointed out by the learned 
Government Advocate that under s.2 of 
the Provident Funds Act, 1925, a com- 
pulsory deposit is not “ until the happening 
of some specified centingency, repayable 
on demand otherwise than for the purpose 
ofthe payment of premia &c." and under 
8.3(1) of the same Act a compulsory 
deposit" shall not in any way be capable 
of being assigned or charged and 
shall not be liable to attachment under 
any decree or order of any Civil, 
Revenue or Oriminal Court in respect of 
any debt ‘or liability incurred by the 
subscriber or depositor............... " Under 
el. (k) of 8.60 ofthe Civil Procedure Code 
again “all compulsory deposits and other 
sums in or derived from any fufid to which 
the Provident Funds’ Act, 1897, for the 
time being applies in sofaras they are 
declared by thesaid Act not to be liable to 
attachment’ are specifically exempted 
from attachment. 

Five cases have been cited to support 
the contention thatthe compulsory deposit 
is not liable to attachment In the cases of 
Veerchand Nowla v. B. B. &. C. I. Railway 
Company (1), Hindley v. Joynarain Marwari 
(2) and Secretary of State for India v. Raj 

4mar' Mukherjee (3) the attachment was 
disallowed. 'These three cases have been 
distinguished from the present one by 
the Judge of the Court below on the 


(1) 29 B. 259; 6 Bom. T. R. 921. 

(2) 54 Ind. Cas. 439; 46 C. 962; 24 O. W. N. 288. 

(3) 77 Ind. Cas. 1025; 50 O. 347; 27 O. W. N, 472; 
A, L B, 1923 Oal. 585. 
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ground that the Provident Fund gon" 
cerned was'a Railway Provident Fund and 
was not the General Provident Fund. It 
is argued here on behalf of the decree- 
holder that thereis aspecial rule of the 
General Provident Fund which renders a 
compulsory deposit in that Fund liable to 
attachment, But it may be said here that 
these three decisions are by no means 
without value in the present case, for 
they show that the sanctity attached by 
the Act to compulsory deposits as defined 
inthe Act does not cease with the retire- 
ment of the contributor, or even at his 
death. . The decisions relate, to the period 
previous to 1925 which is the year of the 
current Act. But this is not a matter of any 
importance, as there has been’no change in 
the Act of 1925 which affects any of the con- 
siderations in the present case. ‘°° -> 

Of the two other’ decisions’ that ‘have 
been referred to in argument the lower 
Oourt has mentioned the case of Devi 
Prasad v. The Secretary of State for India 
(4) but has refused to follow it on the 
ground that there is nothing in the 
published report to show whether the 
deposits concerned in that case ‘were 
governed by- the General Provident Fund 
Rules or by some other rules, I have sent 
for the paper book in the case and find 
that the contributor concerned was a clerk 
in the Accountant General's Office and 
that he had been a subscriber to the 
General Provident Fund. If this fact 
had been known to the Judge he would 
have been bound to follow that decision, 
The Patna case undoubtedly refers to a 
contributor to the General Provident 
Fund. It was suggested by Mr. Girdhari 
Lal Agarwala on behalf of the decree- 
holder that it may have been a case in, 
which the contributor was still in service. 
From the fact, however, that the judgment 
mentions that the contributor was a Nazir 
in the Civil Court, and thatr. 10of the 
rules regulating the General Provident 
Fand was discussed and criticised, it is 
apparent that the contributor had retired 
forr.10 relates to “withdrawals on retire. 
ment ". 

This brings me tor.10 on whicb the 
decree-holder's whole case is based. That 
rule is to the following effect :— 

“The amount which accumulates to the 
credit of a subscriber in permanent employ 
shall when he quite the Service, become 


(4) 74 Ind. Cas. 746; 21 A; L, J, 454; 45 
`R. 1924 ALL 68, "s idi "ub 


624 
his property and shall be handed over to 
him unless the Accounts Officer | has 
received notice of an attachment, assign- 
ment or encumbrance affeeting the disposal 
of the amount or any portion of it. Should 
such notice have been received the Accounts 
Officer shall hand over to the subsoriber 
only that portion of the amount which is 
not affected by the attachment, assignment 
or encumbrance and shall obtain the 
orders of the Government of India in the 
Finance Department as Administrators of 
the Fund regarding the disposal of the 
balance.” 


It is argued that this rule legalises the 
attachment of the ameunt which accumul- 
ates in the General Provident Fund in 
spite of the fact that under s. 3 of the 
Act compulsory deposits are protected, in 
spite ' of cl. (k) of s. 60 of the 
Civil Procedure Code, and in spiteof the 
decisions of the Courts which have been 
already quoted to show that this protection 
extends to the period after the retirement 
of the contributor and even after his 
death, 


The effect of the rule is not altogether 
clear. The argument is that -according to 
it the compulsory deposit becomes 
automatically the property of the con- 
tributor on his retirement and that it is 
payable on demand. The rule, hewever, 
provides that the Accounts Officer shall 
not hand it over if notice has been receiv- 
edof attachment, assignment or encumbr- 
rance until the orders of the Administrators 
of the Fund have been received. Olearly 
then the deposit does not become 
absolutely the property of the contributor 
on his retirement, nor is there any express 

rovision by which the deposit is rendered 
liable to attachment. The utmost that can 
þe said for the decree-holder is that the rule 
doescontemplatethat a notice of attachment 
may be received, and that it may be 
possible to infer from this that such & 
notice would be a legal notice. The lower 
Court has requested the pay and Accounts 
Officer to “ comply with r. 10 of the General 
Provident Fund Rules and send the 
amount of deposits Rs. 450 here." But the 
rule does not authorise the Accounts 
Officer to comply with a notice of attach- 
ment or to send the amount to the attach- 
ing Court but merely to obtain the orders 
of the Administrators of the Fund. The 
rule in short appears to be merely a rule 
of procedure directing the Accounts Office 
"how to proceed onreceipt of a notice off 
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attachment. It does not by its terms 
legalise a notice of attachment. Even if 
the expressintention of the rule was to legal- 
ise an attachment it is certainly not clear to 
me that the framers of the rule had any au- 
thority to over-ride the provisions ofthe Act. 
Presumably the rules are framed by the 
Governmentof India, but it does not appear 
to methatthey have statutory authority. 
Tt has been argued that statutory authority 
to these rules has been given by sub-s. (4) 
of s. 96 B of the Government of India Aot. 
That sub-section confirms “all rules or other 
provisions for'operation at the time of the 
passing of the Government of India Act, 
1919 whether made by the Secretary of 
State in Council or by any other authority 
relating to the Oivil Service of the Orown in 
India". Butit is certainly open to ques- 
tion whether this expression is sufficiently 
wide to cover rules regulating the General 
Provident Fund. Iam decidedly of opin- 
ion that itis not but it is not necessary for 
me to decide the point here because aa I 
have already said the rule itself does not 
appear to me expressly to authorise the 
attachment of the compulsory deposits or 
to revoke any statutory provision relating 
to them, 

I consider, therefore, Iam justified fol- 
lowing the authority of the cases reported as 
Devi Prasad v. The Secretary of State for 
India (4) and Jagannath Thirant v. Tara 
Prasanna Ganguli (5) and holding that the 
deposit in question is not liable to attach- 
ment. I, therefore, allow the application 
with costs and set aside the order of the 
Court below directing the deposits to be 
attached. 

A. Application 1llowed, 


(5) 80 Ind. Cas. 424;.3 Pat, 74; A. I, R. 1924 Fat, (24 
6 P. L. T. 129 
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PATNA HIGH COURT. 
CaimiInaL Revision No. 311 oF 1929. 
uly, 2, 1929. 
Present:—Sir Courtney Terrell, Krt., Ohief 
Justice and Mr. Justice Rowland. 
BABU LAL MAHTON-—PznrITIONER 


verswa 
RAM SARAN SINGH —RBSPONDENT. 

Criminal trial —Punishment twice for same offence, 
legality of—Tests of similarity of offence—Criminal 
Procedure Code (Act V of 1898), ss. 403 (1) (ivy, 
286, 287, scope of—“‘Competent to try", signifi- 
cance of—Penal Code (Act XLV of 1860), as. 228, $55. 1 

Where a person beat another with a shoe in the 
presence of a Deputy Magistrate sitting in a judicial 
proceeding and was fined for contempt of Oourt by 
the said Magistrate under s. 228, Penal Code, and 
was subsequently char, on the same facts for an 
offence under s. 355 of the Penal Oode and con- 
victed by a Sub-Divisional Officer : 

Held, that the second conviction was not illegal 
inasmuch as the Magistrate had no cognisance of 
the offence under s. 335 when the accused was tried 
for contempt and was consequently not competent to 
try this offence within the meaning of s. 403, Criminal 
Procedure Oode. [p 627, col. 2.] 

It is a fundamental common law rule that no 
one may be punished twice for the same offence and 
this has long been, held to mean that he may not 
be punished twice for the same acts or omissions 
irrespective of the exact terms of the charge, and that 
the test of similarity is whether or not the evidence 
to obtain a legal conviction on the first charge was 
in substance the same as that necessary to sustain 
the second charge. This is a common law rule 
which, subject to certain specific limitations, operates 
in India as well as in England. [p. 625, col. 2 T 

The words ‘competent to try’ ın s. 403, Criminal 
Procedure Code, refer narrowly to the legal posi- 
tion of the Court atthe time of the former trial in 
relation to the particular offence committed by the 
accused and not broadly to the jurisdiction of the 
Court in regard to the class of offence in general. [p. 
626, col 2.] 

mperor v. Jiwan (2) and Tikaram Sakharam v. 
Emperor (3), relied on. 

Ganapathi Bhatta v. Emperor (1), dissented from. 

Oriminal revision against 4 decision of 
the Additional Sessions Judge, Patna, 
dated the 16th March, 1929, upholding that 
of the Magistrate, First Olass, Patna, 
dated the 4th February, 1929. 

Mesars. K. P. Jayaswal, S. P. Asthana, 
and A. Barman, for the Petitioner. 


Mr Indu Bhusan Biswas, for the Re- 


spondent, 
JUDGMENT. 

Courtney-Terrell, C. J.—The facts 
of this case are unusual but simple and they 
give rise to an interesting point oflaw. . 

Onthe 6th December, 1928, a Deputy 
Magistrate with First Olass powers was 
conducting a trial. The petitioner, Babu 
Lal Mahton, suddenly stood up in Court, 
shouted "Jai Mahabir" and beat one Ram 
Saran witha shoe. This couduct could 
be considered from two points of view. 


Firstly it was an offence under s. 228 of the Oourtof competent 


49 
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Indian Penal Code, that is to ‘say it was, 
an interruption to a publis servant sitting 
in a judicial proceeding. It was also an 
offence under s. 355 of the Indian Penal 
Code that is tosay an assault with intent 
to dishonour Ram Saran. The Presiding 
Magistrate exercising his powers under 
s. 480 of the Code of Oriminal Procedure, 
punished him for the offence under s. 228 of 
the Indian Penal Code by imposing a fine of 
Rs, 200 which was duly paid by the petition- 
er who accordingly purged himself of that 
offencs. Thereafter the assaulted person 
Ram Saran filed a complaint in the Oourt 
of the Sub-Divisional Officer who took co- 
gnizance of the offence under 8.355 and 
sentenced the petitioner to rigorous im- 
prisonment for two years. This convic- 
tion and sentence were upheld on appeal 
by the Additional Sessious Judge and the 
petitioner now moves this Oourtin revi- 
sion, His contention is, and has been 
throughout, that he is entitled to rely upon. 
the plea ofautrefois convict by reason of 
his conviction by the Magistrateunder s, 228 
of the Indian Penal Code. 

Itis a fundamental common law rule 
that no one may be punished twice for the 
same offence and this has long been held 
tomean that he may not be punished 
twice for the same acts or omissions irres- 
pective of the exact terms of the iL 
and thatthe test of similarity is whether 
or not the evidence to obtain a legal con- 
vietion on the first charge was in substance 
the same as that necessary to sustain tha 
second charge. 

This is a common Jaw rule which subject 
to certain specific limitation operates in 
India as wellasin England, The specific 
statement of this rule together with its. 
limitations is...... contained in s. 403 of the 
Oriminal Procedure Code which containg 
four sub-sections. These sub-sections deal, 
with four kinds of cases:— 

(1) deals with the case of one set of acta 
or omissions constituting one legal offence 


only, : . 

(3) deals with the case of one series of 
acts involving more than one offence, 

(3) deals with the case of one set of 
acts constituting more than one legal 
offence, : 

(4) deals with a special case wherea 
single act or set of acta has had a conse 
quence unknown at or having occurred, 
since the first trial. 

Sub-s. (1) is as follows:— 

“A person who has once been tried by 4 
jurisdiction for an 


ee ` 


offence and convicted or acquitted of such 
offence, shall, while such conviction or ac- 
quittal remains in force, not be liable to 
be tried again for the same offence, nor on 
the same facts for any other offence for 
which a different charge from the one 
made against him might have been made 
under s. 236, or for which he might have 
‘been convicted under s. 237". 

This is a special statement of the rule as 
applicable to circumstances in which only 
one offence has been committed. The 
phrase beginning with the words “nor on 
the same facts for any other offence” and 
having special reference toss. 236 and 237 
also contemplates a case where the facts 
only justified conviction for one offence 
although other offences may have been 
charged, ex abundanti cautela under e. 236. 
The words “might have been charged” in- 
dicate that this sub-section is no extension 
of the common law rule and mean "might 
lawfully have been charged" under that 
section, But s. 236 does  not(as does 
B. 235) contemplate a case in which the 
series of acts complained of may constitute 
more than one offence. In my opinion this 
sub-section has no application to a case 
like the present where more than one offence 
has been committed. 


Under s. 235 sub-s. (1) “if, in one series of 
acts so connected together as to form the 
game transaction, more offences than one 
are committed by the same person he 
may be charged with, and tried at one 
trial for, every such , offence”, that is to say 


if a person has performed a series of acts’ 


A.B. O.D, and if acta A. B. and O. con- 
stitute one offence and acts B.O, and D 
constitute &nother offence he may be 
charged with, and tried atone trial, for 
both ofsuch offences, Sub-s, (2) of s. 403 
limits orrather explains thecommon law 
rule as meaning that the acquittal or con- 
-"ietion for the offence constituted by acts 
A. B. and O. will net bar a subsequent trial 
in respect of the offence constituted by 
the acts B. C, and D. The offences are dis- 
tinct and the evidence necessary in the 
first case is different from the evidence 
necessary in the second. Bo that the 
common law rule is still maintained aud 
is not interfered with by this sub-section. 
The sub-section has no application to the 
present case in which the entire series of 
Acts constituted both offences. 


It is unnecessary for the purposes of this 
case to consider sub-s. (3). Sub-s. (4) 


jsa further explanation and limitation of 
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the general common law rule andis as * 
follow3:— 

“A person acquitted or convicted of any 
offence constituted by any acts may, not- 
withstanding such acquittal or conviction, 
be subsequently charged with, and tried 
for,any other offence constituted by the 
same acts which he may have committed 
if the Court by which he was first tried 
was not competent to try the offence with 
which he is subsequently charged”. 

It will be noted in the first place that 
the sub-section involves in itself that part of 
the common law rule according to which 
an accused cannot rely upon the pleas of 
autrefois acquit or autrefois convict unless 
the previous acquittal or conviction was 
arrived at by a competent tribunal. Buta 
series of acts may constitute more than one 
offence and the sub-section says that & 
person acquitted or convicted of an 
offence may nevertheless be subsequently 
tried for any other offence constituted by 
the same acts if the Oourt by which he 
was first tried was not competent to try the 
offence with which he is subsequently 
eharged. Therefore, the common law rule 
has no application, if the firat Oourt was 
not competent to try him for the offence 
subsequently charged notwithstanding that 
the acts constituting the two offences are 
identical. In my opinion the words “com- 
petent to try the offence’ mean that in 
order to obtain the advantage of the com- 
mon law rule the accused on the second 
occasion must show thatthe former Court 
was in a position had it so chosen to try 
and acquit or convict the accused of the 
offence subsequently charged. 

It has been contended before us that 
the words “competent to try" are merely in- 
dicative of the rank ofthe tribunal, that 
is tosay that if the former tribunal had 
legal power to try offences of that class 
the conditions of the sub-section are ful- 
filled although the former tribunal might 
not have been able in the circumstances 
to have acquitted or convicted the accused 
of the offence subsequently charged. Some 
colour is given to this contention by certain 
decisions of the Madras High Oourt and 
Irefer particularly to the judgment in 
the case of "In Ganapathi Bhatta v. 
Emperor (1)". In this case the accused had 
been tried and acquitted of an offence 
under s. 211l of the Indian Penal Code. 
He could have been charged on the seme 
facts by the Magistrate at the same trial 


(1) 19 Ind. Cas. 310; 36 M. 308; 24 M. L, J. 463; 1 
M, L, T, 360; 14 Or, L, J, 214. d: 
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with an offence under s. 182. Ifthe re- 
quired sanction had then been available. 
Later he was, after the necessary sanction 
had been obtained, charged under s. 182 
and he pleaded autrefois acquit under 
8. 403 of the Criminal Procedure Oode. It 
was contended for the prosecution that 
since atthe time of the frst trial no sanc- 
tion had been given for a charge under 
s. 182, the Oourt was not "competent to 
try” him under that section. The High 
Court held that sanction was only a con- 
dition precedent to the institution of pro- 
ceedings under s. 182 and that it was the 
duty of the prosecution to have obtained it 
before the former trial in which event both 
sections could have been used. In these 
circumstances the Court held that the 
words “competent to try” in sub-s, (4) 
referred to the jurisdiction of thetribunal 
which was complete to deal with an offence 
under both sections, the absence of the 
sanction not affecting the competence of 
the tribunal. In my opinion the words 
“competent to try" are acquivalent to "in a 
legal position to have tried and acquitted 
or convicted”. 


That is to say they refer narrowly to the 
legal position of the Court at the time of 
the former trial in relation to the particu- 
lar offence committed by the accused and 
not broadly to the jurisdiction of the Court 
with regard to the class of offence in 
general, No other reading of these words 
isin harmony with the general common 
law doctrine of which a particular aspect 
only is set forth in the sub-section and the 
broaderreading would produce an unreason- 
able anomaly. For it would, absolve the 
plea from the common law test of its 
validity, that is to say an enquiry whether 
the accused had been put in peril in 
respect ofthe offence. The Madras deci- 
sion merely states that in fact the accused 
had already been in peril of conviction 
under s. 182 of the Indian Penal Oode. 
But decisions in the Allahabad and Bom- 
bay High Oourts see for example Emperor 
v.Jiwan (2)lay down that the necessary 
sanction being a condition precedent to a 
trial under s. 182, therefore, the accused in 
guch circumstances had never been in peril 
in respect of the offence subsequently 
charged. In my opinion the latter view is 
correct and the Madras decisions were 
wrongly decided. In Tikaram Sakharam v, 


e 37 ind, Ons, 208; 37 A, 107; 13 A. L, J. 4; 16 Or, 
L , 144, 
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Emperor (3) the accused had been tried 
and acquitted for offences under ss. 366, 
868 and 376 of the Indian Penal Code. 
There had been no complaint by the hus- 
band of the woman. He was again 
convicted, onthe same facts, at the com- 
plaint of the husband, of an offence under 
8. 498, It was held that a complaint by 
the husband being a condition precedent 
to the Ceurtjurisdiction to try under a, 498, 
the fermer Court not only did not in fact 
try the offence under s. 498 but wasinlaw 
incompetent to try that offence and the 
subsequent conviction was good. 

In this case the Magistrate had no cog- 
nizance ofthe offence under s. 355 and, 
therefore, inthe absence of this condition 
precedent was incompetent to try the 
petitioner for it. Oonsequently the peti- 
tioner was never in peril of punishment 
and cannot relyon the plea of autrefois 
convict. [agree withthe decisions of the 
Magistrate and the Sessions Judge and 
would dismiss this petition. But in the 
matterof the sentence I am of opinion 
that it is far too severe and I would reduce 
it from two years to six months’ rigorous 
imprisonment. 

Rowland, J.—I have had the privilege 
of seeing the judgment of the learned 
Chief Justice and J concur in the proposed 
order. The ground for revision is thus 
stated in the application: — 

“For that the incident being one and the 
same and the accused having been sentenc- 
ed to pay a fine of Rs. 200 the second trial 
under s. 355 Indian Penal Oode is barred, 
by the s. 403 of the Oriminal Procedure 
Code." 

Sub-section (1) of s. 403 which alone 
imposes a statutory prohibition ona second. 
trial has been set out in full in the judg- 
ment of the learned Ohief Justice who has 
demonstrated that it does not apply to tha 
facts of this case. There being no other 
statutory provision in bar of the second 
trial, the applicant has not made out that 
the trial is barred by s. 403. 

As regards s. 403 (4) I agree with tha 
learned Ohief Justice that the High Court 
of Bombay and Allahabad in the Sessions 
cited have correctly stated the law. 

A. Sentence reduced, 

j rad Ind. Oas, 641; 17 Bom. L, R. 678; 18 Or, L 
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PATNA HIGH COURT. imminent danger of the breach of 
ORIMINAL MISCELLANEOUS APPLICATION No. 36 


or 1929. 

June 27, 1929. 
Present—:Mr, Justice Wort. 
NATHAN GOPE—anp OTRERS— 
PETITIONERS 


VETSUS 
EMPEROR—Oprrosrrs PARTY. 
Criminal Procedure Code (Act V of 1898), s. 114, 


oviso, s. 496—Security proceedings—Hxecution o 
Pond Re-arrest of accused, legality of Baal. 7 

The proviso to s. 114, Oriminal Procedure Code, is a 
proviso to the section which relates to the circumstances 
pet out ins.ll4 and isnot a substantive provision 
standing by itself. It does not givethe power to a 
Magistrate to re-arrest a person who has already been 


"5 M after executing surety bonds. [p. 629, col. 


A person who is so re-arrested is entitled to be 
released on bail under s, 496, Oriminal Procedure 


Qode, ifhe is not accused of  non-bailab 
Ip. 630, col. 1. n-bailable offence 


Narainasawmy Naicken v. Emperor (2), not fol- 
Jowed. 


Oriminal Miscellaneous application from 
an order of the Sessions Judge, Monghyr, 
dated the 7th June, 1929, dismissing a 
petition for bail against an order of the 
Sub-Divisional Officer, Jamui, dated the 
22nd May, 1929. 

Messrs. H. L. Nandkeolyar and Baldeva 
Sahay, for the Petitioners. 

The Government Pleader, for the Crown. 

JUDGMENT.—This is an application 
for bailin the case ofa number of persens 
against whom proceedings were institu- 
ted under s. 107 ofthe Oriminal Procedure 
Code. The rule was granted against the 
order of the learned Sessions Judge made 
on the 7th of June 1929 in which he declin- 
ed toallow bail or, in other words, to set 
aside the order of the Magistrate arres- 
ting these petitioners in the following 
circumstances, - 

I have already stated prọceedings were 
drawn up under s. 107 against them. That 
was on the 3lst of March 1929 and they 
were asked toshow cause why they should 
mot be ordered to execute bonds with 
sureties for keeping the peace. It is 
unnecessary to set out the circumstances 
or the facts of the case except to say that 
the local officers were of the opinion that 
the breach of the peace was imminent. 
Now in pursuance of the orders drawn up 
,under s. 107, these petitioners had execut- 
ed bonds with sureties. The bonds were 
executed under s.117 sub-cl. (3) and were 
of a temporary character, the inquiry into 
the matter having not been concluded, 
On the 18th of May it appears, the Police 
were still of the opinion that there was 


r 


the peace, and on the 23rd of May the 
Magistrate ordered an arrest of the peti- 
tioners. 

The application for bail, as I have 
already indicated, was made to the Magis- 
trate who refused it, whereupon the ap- 
plication for bail was renewed before the 
Sessions Judge of Monghyr who also 
refused it. Now it is contended, first of 
all, that in any event the Magistrate was 
bound under s. 496 to grant bail to these 
petitioners : and, secondJy, that the order of 
arrest passed by the Magistrate on the 21st 
of May of this year was illegal and should 
therefore, be set aside. 

The first point I have to deal with 
is to consider the question of the 
legality of the order directing the arrest of 
the petitioners, and for this purpose it is 
necessary to consider ss. 107 to 114 of the 
Oriminal Procedure Code. The provisions 
of s. 107 aresufficiently well-known and, as 
Ihave already stated, proceedings com- 
menced under that section. Sections 107 to 
110 briefly describe the various formsof 
breach of the peace which might be commit- 
ted in regard to which proceedings may be 
drawn up. Section 112 deals with the 
procedure which the Magistrate is to 
follow in proceedings of this character 
and provides that“when a Magistrate acting 
under ss. 107 to 110 deems it necessary to 
requireany person to show cause under such 
section, he shall make an order in writing, 
setting forth the substance of the informa- 
tion received, the amount of the bend to be 
executed, the term for which it isto bein 
force, and thenumber, character and class 
of sureties lif any) required”. Section 
113 provides: “If the person in respect 
of whom such order is made is present in 
Court, it shall be read over to him or, if 
he so desires, the substance thereof shall 
be explained to him.” Then we get from 
s. 114 that "the Magistrate shall issue a 
summons requiring the person to appear, 
or, when such person is in custody, a 
warrant directing the officer in whose 
custody he is, to bring him before the 
Court ", : 

“ Provided that whenever it appears to 
such Magistrate, upon the report of a . 
Police Officer or upon other information 
(the substance of which report or informa- 
tion shall be recorded by the Magistrate), 
that there is reason to fear the commission 
ofa breach of the ‘peace, and that such 
breach of the peace cannot be prevented 
otherwise than by the immediate arrest of 
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such person, the Magistrate may at any 
time issue a warrant for his arrest. " 

Now this is the most important section 
for consideration with regard to this 
matter and under this section the Magie- 
trate can give reasons justifying his order 
of arrest. Jt is contended by Mr. Nandkeo- 
lyar on behalf of the petitioners that s. 114 
relates only to a particular state of circum- 
stances and that it cannot possibly 
relate to a caseof this kind where the 
person has appeared and where under the 
order of the Court bonds with sureties have 
been exeeuted. On the other hand, the 
learned Government Pleader on behalf of 
the Orown argues that the Magistrate may 
at any time issue a warrant of arrest; that 
the proviso relates not merely to the state 
of affairs which it is urged on behalf of the 
petitioners the section relates to, but that 
it gives the Magistrate the widest possible 
powers "at any stage of the proceedings”, 
and whatever the circumstances may be, so 
long as there is a fear of the commission of 
the breachof the peace, to make an order 
for arrest. As I have already stated the 
question resolves itself into the question of 
how far a Magistrate may go under the 
proviso tos, 114. It is true that a very 
wide expression is used at the latter part 
of the proviso “may at any time issue 
a warrant for his arrest”, but it is to be 
noticed in the first place that it is a 
proviso to a section which provides for the 
issue of a summons requiring the person 
to appear before the Magistrate; and, at 
first appearance at any rate, one would 
suppose that the proviso related to the 
circumstances contemplated by the main 
portion of the section. It is argued by Mr. 
Nandkeolyar on behalf of the petitioners 
that the meaning of s.114 is made quite 
clear when s. 115 is read. Section 115 
provides :— 

"Every summons or warrant issued 
under s, 114 shall be accompanied by a 
copy of the order made under s. 112, and 
such copy shallbe delivered by the officer 
serving or executing such summons or 
warrant to the person served with, or 
arrested under, the same”, 

Section 112 asI have already stated 
lays down the requirements of an order 
whioh is made under ss. 107, 108, 109 and 
110. The argument, therefore,is this that 
if the proviso to s. 114 can be used by the 
Magistrate at any stage of the proceedings, 
that is to say, whether the person has 
already appeared before -the Court, or 
whether bond has been executed or not, 
then why the necesaity of serving upon that 
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person a copy of order made under s, 112? 
Now Igoso far as to say that it may be 
that the proviso to s. 114 may give the 
power to the Magistrate to arrest a person 
although & summons has been served upon 
the person and that person has not answer- 
ed to that summons. But lam strongly 
of the opinion that this argumenton behalf 
of the petitioner, that s. 115 does indicate 
that the proviso to s. 114 is a proviso to. 
the section which relates to the circum- 
stances set out in s, 114 and is not & 
substantive provision (to put it briefly) 
standing by itself, is quite correct, 
this case the Magistrate had, in my judg- 
ment, certain powers, Having issued the 
summons, under s. 117 (3) (always provided 
that the circumstances warranted it), he 
could have detained the persons in 
custody ; on the other hand he could, as 
he has done in this case, called upon the 
petitioners to execute bonds for their 
good behaviour; and having once executed 
the bonds the matter ended unless there 
arose circumstances under which he could 
under s. 514 of the Code forfeit or cancel 
the bonds. It seems to me, therefore, that 
coming to the conclusion to which I have 
arrived, namely that the proviso to 8. 114 
does not give the power to the Magistrate 
to-re-arrest these persons, it necessarily 
follows that the order which the Magis- 
trate made was illegal and consequently, the 
only order that this Court can make is 
that the order should be discharged and 
the petitioners released from kajat, 


In support of this contention the case of 
Raghunandan  Pershad v. Emperor (1) has 
been relied upon. In that case there 
was are-arrest. The parties against whom 
the order under s. 107 had been passed had 
not executed the bond and, therefore, to 
that extent, the facta of. that case 
were dissimilar to the fact of the present 
ease; but the Court stated that having 
regard to the terms of s. 115 and to the 
fact that the petitioners had already ap- 
peared and been admitted to bail, it may 
be doubted whether the proviso toa, 114 
applies to such a case as that. This case 
of course cannot be relied upon as a 
definite authority on the point. The Court 
there, as I have already stated, had 
certainly & doubt as to whether the proviso 
did give the Magistrate powers to what 
he did in the circumstances of the cage. 
The facts of this case, however, are stronger, 
they being that the Magistrate had exercis- 
ed his power under the procedure of this 


(1) 33 0, 80; 8 O. W. N, 719; L Or La, J. 775. 
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chapter by calling upon the parties to 
execute bonds and obtaining sureties for 
their good behaviour. 

Now apart from that aspect of the case it 
is contended that the order refusing to 
grant bail must in any event beset aside, 

ection 496 which is referred to in the case 
which I have just quoted, provides that 
where a person not accused of non-bailable 
offence “‘is arrested or detained without war- 
rant by an officer in charge of the Police 
Station, or appears or is brought before a 
Court, and is prepared at any time while in 
the custody of such officer or at any stage of 
the proceedings before such Court to give 
bail, such person shall be released on bail ". 
Now the facts of the present case come 
within the provisions of this section; and 
even supposing that the order of ‘the 
Magistrate arresting these persons was 
legal, then also in my opinion they were 
entitled to bail under this section: to use 
the words of the Court inthe case to which 
I have already referred, “s. 496 is impera- 
tive and under its provisions the Deputy 
Commissioner (or the Magistrate in this 
case) was bound to release the petitioners 
on bail". The enly authority which is 

uoted against that proposition of law is 
the decision in Narainaswamy Naicken v. 
Emperor (2). There the Magistrate under 
e. 107 (4) had arrested and detained the 
person in custody and it was argued that 
under 8.496 he was bound torelease the 
petitioner on bail. The learned Judges 
in thatcase decided that cls. (3) and (4) of 
8. 107 are exceptions to 8,406. All thatl 
need say regarding it is this that if the 
decision in that case is right, then the 
provisions not only of s. 107 but also of 
8. 117 (3) are exceptions to s, 496; and that 
proposition of the law I must admit quite 
frankly I have the greatest diffidence in 
accepting. In my judgment, whether the 
questions before me were either that the 
petitioners were entitled to bail or that the 
order of the Magistrate was illegal, 
both the questions should be answered 
in the affirmative. 

In my opinion, therefore, the order of 
the Magistrate being illegal, the petitioners 
before me must be released from custody. 

B. K.P. Application granted. 


@) 15 Ind. Cas. 79; 36 M. 474; (1912) M. W. N. 169; 
11 M. L. T. 253; 22 M. L. J. 357; 13 Cr. L. J. 447, 
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PATNA HIGH COURT. 
APPEAL FROM APPELLATE DEORER No. 1371 
oF 1926. 

June 27, 1929. 

Present :—Mr. Justice Das and 
Mr. Justice James. 

PRASAD NATH JOGI—DzFRNPBANT 
—APPELLANT 
versus 
AMBICA PRASAD SINGH AND erasers 


—PLAINTIFF8s— RESPONDENTS. 

Occupancy tenancy—Death of holder without heirs 
—Hatinguishment of tenancy —Reversion of holding to 
landlord—Alienation by last female heir— Landlord'a 
right to question alienation. 

On the death of an occupancy tenant without 
heirs, the tenancy is extinguished and the holding 
reverts to the landlord. [p. 631, col. 1.] 

Where an occupancy tenant dies leaving only a 
female heir and the female heir alienates the holding, 
the landlord is entitled to raise the question whe- 
ther the alienation is for justifiable necessity and 
to resume the holding from the transferee on the 
death of the female heir ifthe alienation is not | sup- 
ported by necessity. [ibid ] 

Gurbhu Mahton v. Bibi Khudatjatunissa (1), ap- 


plied. 
Occupancy holdings are prima facie not transfer- 
able unless a custom to the contrary is established. 


. [p. 632, col. 2.7 


Appeal from a decision of the Sub- 
ordinate Judge, Saran, dated the 16th 
August, 1926, reversing that of the Munsif, 
Ohapra, dated the 27th June, 1926. 

Messrs, S. M. Mullick, Harnarain Prosad, 
and Bankey Bihari Prosad, for the Appel- 
lant. 

Mr. S. Dayal, for the Respondents. 


JUDGMENT. 

Das, J.—In this suit the plaintiff's 
claim to recover possession of the disputed 
holding on the ground that “Musammat 
Simrikhia" that is to say, the tenant, “died 
on the Ist June, 1924, without leaving any 
male or female issue or any other heir 
surviving her". According to the plaintiffs 
“from the date of her death, the tenancy 
right has extinguished, as she died without 
leaving any heir". The suit was contested 
by the defendant on the ground that he 
was one of the heirs of the last male holder 
of the holding. He also relied on a usufrac- 
tuary mortgage bond alleged to have been 
executed in his favour by Musammat 
Simrikhia. There is no suggestion in the 
written statement that there is a custom of 
transferability of occupancy holdings. The 
Oourts below appear to have tried only one 
question, namely, whether the defendant 
was an heir of the last male holder of the 
disputed lands. The lower Appellate Court 
found against the defendant and gave the 
plaintifis a decree substantially as claimed 
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bythem. The defendant appeals to this 
Oourt. 

The finding of the lower Appellate Court 
that the last male holder has left no heirs 
at all is conclusive so far as this Court is 
concerned, so that it followa that the right 
of occupancy is extinguished; and, to quote 
the words of Ross, J. in Garbhu Mahton v. 
Bibi Khudaijatunissa (1) “the holding is a 
holding withouta tenant and must revert 
to the landlord". Mr. S. M. Mallick, 
however, relies upon the decision of Ross, J. 
in the case to which I have just referred in 
support of his argument that the defendant 
is entitled to retain possession until he is 
redeemed by the landlord or until his 
tenancy is otherwise lawfully determined. 
In the case which Ross, J. was considering 
the mortgage was executed by Una Mahto 
a full owner; in the case before us the 
mortgage was executed by a limited owner; 
and the question, therefore, arises whether 
Mr, 8. M. Mullickis entitled to rely upon 
the decision to which I have just referred 
in support of his argument in this case. 

It was contended by Mr. 8. Dayal that 
the right of the landlord to resume posses- 
sion of the holding is complete, unless it is 
established that there is some equity in 
favour of the mortgagee in possession 
binding on the estate itself. According to 
him a limited owner is not entitled to 
borrow money on the security of immove- 
able property except for a justifying 
necessity; and he further contends that as 
it has not been established in this case that 
there was a justifying necessity to support 
the transaction, the landlord ts entitled to 
succeed in the action. Mr. 8. M. Mullick 
contends in answer to the argument of Mr. 
S. Dayal that under the Hindu Law a 
reversioner only is entitled to challenge an 
alienation made by a Hindu widow; 
and that as the landlord is not in the 
position of a reversioner, it isnot open to 
him to raise the question whether the 
usufructuary mortgage was for a justifying 
necessity or not. 

In my opinion the argument advanced 
before us by Mr. 8. M. Mullick ought not to 
succeed. The argument that it is only the 
reversioner who is entitled to challenge the 
alienation by a limited owner is negatived 
by the decisions of the Judicial Oommittee 
in The Collector of Masulipatam v. Cavaly 
Vencata Narainapah(2) and Cavaly Vencata 


(1) 89 Ind. Cas. 170; 4 Pat, 774; (1925) Pat. 206; A- 
7 


T. R. 1925 Pat. 597; 7 P. L. T. 75. 
e 8 M.I.A. 500; 2 W. R. P. O, 59; 1 Suth, P.O, J, 
417; 1 Bar. P. O. J, 752; 19 E. R. 620. 
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Narramanpah v. Collector of Masulipatam(3}, 
It will be noticed that Ross, J. in de- 
ciding the case in the way in which he did 
decide it, prominently referred to the 
desisionsof the Judicial Committee which 
I have just mentioned. His Lordship puts 
the proposition in this way: “The question 
then is, what reverted to the landlord? In 
The Collector of Masuliptam v. Oavaly Ven- 
cata Narrainapah m and in Cavaly Vencata 
Narrainapah v. Collector of Musultpatam (3) 
it was held in dealing with the escheat of a 
zemindart to the Crown that a mortgagee 
by a mortgage created by the last holder 
was entitled as against the Orown, who 
took the estate by escheat on the death of 
the widow for want of heirs, to possession 
of the estate under the ee as security 
for the amount advanced and interest, 
subject to the equity of redemption by the 
Crown. If property escheats to the Crown 
subject to equities there can be no reason 
why it should not revert to the landlord on 
the same terms. The question whether the 
holding in the present case reverts subject 
to the mortgage created by the last holder 
depends on whether the holding was 
transferable or not". As I have pointed 
out the transfer in the case which Ross, J. 
was considering was 4 transfer by the last 
male holder; in the case the transfer was 
by a limited owner. Now I propose to 
state shortly what was decided by the 
Judicial Oommitteein The Collector of 
Masulipatam v. Cavaly Vencata Narrain- 
apah (2). In that case the Orown claimed 
to seize an estate which was last in the 
possession of a limited owner as an eacheat 
on the failure of heirs, Now the limited 
owner who was last in possession had 
executedmortgages in favour of the re- 
spondent; and the question arose whether 
the appellant, the Collector of Masulipatam, 
was entitled to resume the estate free from 
the mortgage rights of the respondent. 
Now in passing, I may mention one of the 
arguments which was advanced by Mr. 8. 
M Mullick to distinguish the present case 
from the case decided by the Privy Council. 
It was contended that the title of the Crown 
to seize an estate by escheat really rests on 
on heirship and that accordingly it is open 
to the Orown to challenge the alienation 
made bya Hindu widow: The argument is 
wholly wrong. The Privy Oouncil takes 
pain to point ouf that the title of the 
Orowa by escheat to the property of a 
Hindu dying without heirs rests not on 

(3) 11 M. LA. 618; 10 W. R. P. O, 47; 2 Buth. P. Q, 
J. 103; 2 Sar. P. O. J. 388; 20 B. R, 233. 
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Hindu Law but, to quote the words of the disputed in the present case that circum- 
Judicial Committee ‘when itis made out‘ stances have happened which would entitle 


clearly that by the law applicable to the 
last owner, there is a total failure of heirs, 
then the claim to the land ceases (we 
apprehend) to be subject to any such 
personal law; and as all property not 
dedicated to certain religious trusts must 
have some legal owner, and there can be, 
,egally speaking, no unowned property, the 
Taw of escheat intervenes and prevails, and 
is adopted generally in all the Courts of the 
country alike. Private ‘ownership not 
existing, the State must be owner as ultim- 
ate Lord, Oonsequently, the claim of the 
Government, in the present instance, might 
have been considered with reference to 
this principle’. But then the question 
fell to be considered whether the title of 
-the Crown was paramount to that of the 
mortgagee. In dealing with this question, 
their Lordships said: “Their Lordships’ 
opinion is in favour of the general right of 
the Orown to take by escheat the land of a 
Hindu subject; though a Brahmin, dying 
without heirs; and they think that the claim 
of the appellent to the  zemindari in 
question (subject, or not subject, to & trust) 
ought to prevail, unless it has been 
absolutely, or to the extent of a valid and 
subsisting charge, defeated by the actsof the 
widow, Lutchmedavamah, in her lifetime. 
In the latter case, the Government will, of 
course, be entitled to the property subject 
to the charge". In the result their .Lord- 
ships directed an enquiry on the question 
whether the chargecreated by the limited 
owner were for justifying necessity. The case 
in Cavaly Venkata Narrainapah v. The 
Collector of Masulipatam (3) need not 
be discussed. It adopts the same prin- 
ciple and holds that the charges had 
been established to the satisfaction of the 
Court. 

Now it seems to me that the same 
principle should apply in a case of this 
nature. Section 26 of the Bengal Tenancy 
Act provides as follows: “Ifa raiyat dies 
intestate in respect of a right of occupancy, 
its subject to any custom to the con- 
trary, descend in the same manner as other 
immoveable property: provided that in any 
case in which under thelaw of inheritance 
io which the raiyat is subject his other 
property goes to the Crown, his right of 
occupancy shall be extinguished”; and as 
Ross, J. pointed out in the case to which I 
have just referred when the right of 
occupancy is Rer era the holding 
reverts to the landlord. Now it is not 


the Orown to take by escheat the other 
property of the tenant assuming that the 
tenant left other property; and it is not 
disputed that the Crown would take the 
other property free from the mortgage 
claim of any person, assuming that the 
mortgage had been created by the limited 
owner unless, it could be established that 
there was a justifying necessity to support 
the mortgage. On what greund can it then 
be suggested that the landlord is not 
entitled to raise the question of legal 
necessity? The argument of Mr. B. M. 
Mulliek that no one but the reversionary 
heir is entitled to raise the question of 
legal necessity is negatived by the decision 
of the Judicial Committee to which I have 
just referred, No other principle is 
suggested to us, and T canisee no ground 
whatever for holding that the right of the 
landlord to take possession of the hold- 
ing can be defeated by ithe limited owner 
executing a conveyance in respect of the 
holding in question. 

It will be sufficient for meto decide the 
ease on this footing; but I may point out 
that there is no allegation in the written 
statement that there is a custom of transfer- 
ability of occupancy holdings. Now 
occupancy holdings are prima facie not 
transferable unless a custom to the sontrary 
is established; and itis difficult to see how 
any argument can be advanced in favour 
of the transferee since it is not even alleged 
in the written statement that there is a 
custom of transferability of oceupancy 
holdings. 

In my opinion the decision of the Court 
below must be affirmed. I would dismiss 
this appeal with costs. 

James, J.—I agree. 

A, Appeal dismissed, 


PATNA HIGH COURT. 
OniMINAL RzvisroN No. 341 or 1929. 
.June 28, 1929. 

Present: —Mr. Justice Wort. 
SUKHDEO NARAIN— PETITIONER 
versus 
EMPRERORK-O»postrra PARTY. 

Penal Code (Act XLV of 1860), s. 408—Clerk en- 
trusted with money to be disposed of in certain way 
—Disobedience of instructions—No evidence of mis- 


appropriation— Conviction under s, 408, legality ef. 
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The accused was a clerk ofa Co-operative Bank’ 
Three of the members ofthe Bank re-paid certain 
sums to the accused with the instruction that he 
should pay the said sums to another Bank to which 
the first mentioned Bank was affiliated. He did not 
pay the amounts to the said Bank but became a 


member of the society and obtained from the society. 


a loan to cover the amounts. The accused was 
charged and convicted under s. 408, Penal Code ; 
Held, that the accused was not ilty of an 
offence under 8.408, Penal Code, merely because he 
had disobeyed the instructions of the customers, in 
the absence of evidence to show that he had mis- 
pas the amounts to his own use. [p. 634, col. 


< Oriminal revision against an order of 
‘the Sessions Judge, Gava, dated the 14th 
May, 1929, modifying the decision of the 
Magistrate First Olass, Gaya, dated the 
23rd March 1929. 

Messrs. H. L. Nandkeolyar, Dhyan Chand- 
ra and Sukhdeo Sahai, for the Petitioner. 

Mr. B. P. Jamuar, for the Opposite Party. 

JUDGMENT.—The learned Advocate 
on behalf of the Crown has said everything 
that can be said against this rule which 
was directed against the conviction by the 
Magistrate, of the spplicant for an offence 
under s. 408, Indian Penal Code. 

The applicant was sentenced to be im- 
prisoned until the rising of the Court and 
was fined asum of Rs. 500. It is important 
to state the facts that have been found both 
by the Magistrate trying the case and the 
Sessions Judge before whom an appeal was 
preferred. 

The applicant was a clerk in the employ- 
ment of the society known as the Bairagi 
Bigha Oo-operative Bank which appears to 
have been affiliated to the Central Oo-ope- 
rative Bank at Gaya. Three persons one 
Bansi, Mitan and Dahu were members of 
that seciety and on the 21st September 
Bansi re-paid a loan of Rs.24, to the society. 
Mitan on the same day paid a sum of 
Rs. 26 and Dahu on the 4th November of the 
same year that is 1925 re-paida loan of 
Ra 114. 

It is stated and found as a fact by the 
Courts below that these members at the 
time of repaying these loans instructed the 
applicant to pay the said sums into the 
Central Bank at Gaya. But as the events 
which have happened prove this was not 
done and on the 7th November, 1925, he 
was made a member of the society and on 
the same day the society granted him a loan 
of Rs. 240. It is stated that the resolution 
under which the applicant was granted the 
loan of Rs. 240 was ultra vires for several 
reasons, amongst others that the applicant 
was not eligible as & member. Incidental- 
.ly the lower Ceurt states that the members 
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ofthe society which passed these resolu- 
tions were illiterate persons very much in 
the hands of the applicant, and it would 
appear from the judgment of the Oourts 
below that the learned Sessions Judge and 
the Magistrate were of the opinion that 
these resolutions were passed largely at 
the instigation of the applicant. It is also 
necessary to notice that on the 20th Sep- 
tember, that is, the day before the first re- 
payment was made (that is to say, the re- 
payment by the member Bansi) there, was 
cash in hand to the extent of Rs. 69-6-9. 
It will be seen, therefore, that there was on 
the 4th November approximately this sum 
in hand which was ultimately paid by the 
society to the applicant asa loan. 

The learned Sessions Judge refers to the 
resolution which was passed by the society 
granting the applicant a loan in these 
words, (and also in referring to the decision 
of the trial Magistrate), "he was of the 
opinion that the resolution of the society 
formally granting the loan of Rs. 240 to the 
accused was a transparent deviee on his 
part to legalise his illegal acts and that the 
award referred to by the accused had not 
the effect of exonerating him from the 
charge." It is unnecessary to deal with the 
award which was ultimately made by the 
Registrar against this member excepting 
to say that having regard to the fact that 
the Registrar did make an award it would 
be difficult for the society to allege that the 
applicant was not legally a member of the 
society. No further mention need be made 
of that matter. Again referring to the 
statement of the learned Sessions Judge in 
the words that “it was an apparent device 
on his part to legalise his illegal acts” it is 
necessary to ask the question of what were 
the illegal acts which were legalised. I 
do not wish to be too particular as to the 
words used by the learned Sessions Judge; 
but assuming that one places their face 
value upon them it would seem to sppear 
that the very fact that an act was legalised 
it would be difficult to show that a crimi- 

‘nal offence had been committed, But I 
have to ask, myself as I have already stated 
what was the illegal act committed by the 
accused which would constitute this off- 
ence. Now it is stated by both the Courts 
that the offence was committed by reason 
of the fact that the accused disobeyed the 
instructions of the members when re-paying 
the loans to which I have referred. The 
instruction was accerding to the finding of 
the Oourts below to pay these sums into 
the Bank at Gaya. It is found as a fact 


034 
that it was the custom for him to receive 
and retain monies paid into the society, 
that he granted receipts for these sums now 
in question and entered them in the cash 
book. A 

Let us assume for the purpose of this 
case that the members were in & position to 
give such directions. What would be the 
effect of disobedience of such directions? 
To say that it would be sufficient in my judg- 
ment that that would constitute disobedien- 
ce and disobedience alone, the disobedience 
disclosed acriminal state of mind. As a 
fact these members as far as I can under- 
stand the facts of the case had no authority 
to give such instructions. They were 
certainly members of the society but it 
was the society itself either in a meeting 
or by the direction of the officers of the 
society who had the authority to direct its 
employees of whom the applicant was one 
as to the disposal of monies belonging to 
the society. In my judgment these three 
persons re-paying the loans had no such 
authority to give such instructions ; but as I 
have already stated assuming they had, the 
disobedience of those instructions would be 
disobedience and nothing more. There is 
no evidence apart from this disobedience 
that the applicant appropriated the sums 
to his own use. 

It is then suggested that by reason of 
this resolution which was claimed to be 
ultra vires that what in my judgment was 
so far innocent in some way became crimi- 
nal, The learned Sessions Judge, as I 
have already pointed out puts the case in 
the other way by saying that the applicant 
legalised his illegal acts but as I have al- 
ready stated the disobedience of the ina- 
truction was not an illegal act in the sense 
ifits being criminal and in my judgment 
certainly the resolution even although it 
was ultra vires would not turn an innocent 
act into an illegal orcriminal one. It may 
very well be that the whole of these circum- 
stances surrounding this case are irregular 
and not in accordance with the rules of the 


society. But in my judgment quite clearly’ 


no criminal offence has been disclosed by 
the findings which have been arrived at 
by the Oourts below, and in those circum- 
stances the conviction must be set aside 
and the fine if paid remitted. 

A. Revision allowed, 
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PATNA HIGH COURT. 
APPRAL FROM APPELLATE DROREB No.791 
oF 1927. 

July 10, 1929. 

Present:—Mr. Justice Kulwant Sahay and 
Mr. Justice Macpherson. 
SATYANARAIN MULLIOK—Dsrenpaxt 
—APPBLLANT 
Versus 
JINSI SAH AND ANOTHER—PLAINTIFEB 
AND GAMOO BAH-—D&FRNDANT— 
RESPONDENT. 

Limitation Act (IX of 1908), Sch. 1, Arts. 11-A, 
142 — Civil Procedure Code (Act V of 1908), O. XXI, 
rr 100, 108—Application under O. XXI, r. 100— 
Dismissal of application—Applicant not di 
during delivery of possession, but subsequently—Sutt 
for recovery of possession—Limitation—Applicabuity 
of Art, 11-A. 

The mere fact that the plaintiff made an appli- 
cation under O. XXI, r. 100, Orvil Procedure Oode, 


‘and that application was dismissed does not bring 


a suit by him to establish his right, within the 
purview of Art. 11-A of Sch. I of the Limitation 
‘Act. The said Article would only apply if it ja estab- 
lished that the plaintiff had been actually dis- 
possessed in the course of the delivery of possession. 
[p. 635, col. 2.] 

Where the plaintiff made an application under 
O. XXI, r. 100, Civil Procedure e, and that 
applieation was dismissed, but the plaintiff was 
actually dispossessed by the defendants long after 
the date ofthe order dismissing the application and 
the plaintiff instituted & suit for establishing his 
title and for recovery of possession : 

Held, that the suit was governed by Art. 142 and not 
by Art, 11-A ofthe Limitation Act. [sbid.] 


Appeslfrom a decision of the Subordinate 
Judge, Purnea, dated the 24th March, 1927, 
confirming thatof the Munsif of Araria, 
dated the 13th February, 1920. 

Messrs. S. Dayal and K. Dayal, for the 
Appellant. 

Mr. Ragkosaran Lal, for the Respondent. 


JUDGMENT. 

Kulwant Sahay, J.—The subject- 
matter of the dispute in the present appeal 
is an occupancy holding which was in the 
possession of alady Musammat Subro who 
was the widow of one Sridhari Sah. After 
the death of the widow a suit was instituted 
by the landlord for recovery of arrears of 
rent against the defendant No. 2 Gainu Sah 
on the allegation that he wasin possession of 
the holding asthe heir of Musammat Subro, 
the allegation being that the holding be- 
longed to Musammat Bubro as her stridhan 
property and on her death it had passed to 
her brother Gainu Sah defendant No. 2, 
An ex parte decree was obtained in that 
rent suit and in execution of that decree 
the defendant No. 1 purchased the holding. 
In the proceeding relating to the delivery 
of possession an application appears to have: 
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been made by the present plaintiffs under 
the provisions of O, XXI, r. 100 of the Code 
of Civil Procedure. This application was 
dismissed for default on the 6th September, 
1923. The present suit was instituted by 
the plaintiffs for a declaration of their title 
to the holding in dispute and for recovery 
of possession. The plaintiffs’ allegation 
was that the holding in dispute belonged to 
Sridhari, the husband of Musammat Subro, 
and that on the death of the widow the 
plaintiffs who are admittedly the reversion- 
ary heirs of Sridhari acquired the holding 
as such heirs. 

The defence ofthe defendant No.1 who 
was the only contesting defendant in the 
suit was that the holding was the stridhan 
property of the widow and that the plaintiffs 
had no title to the property. A further 
question was raised on the point of limita- 
tion on the allegation that the plaintiffs 
were never in possession of the property. 

Both the Courts below have found that 
the property belonged to the husband of 
Musammat Subro and that on her death the 
plaintiffs acquired it as the next reversion- 
ary heirs. The Courts below have further 
found that the plaintiffs were in possession 
and that they were dispossessed as alleged 
in the plaint, the allegation in the plaint 
being that they were dispossessed in Bhado 
1331 Mulki which corresponds to some time 
in August, 1924. 

The only point taken by the learned 
Advocate for the appellant, who is the 
defendant, No. lin the present appeal is a 
point which does notappear to have been 
taken in either of the Courts below. His 
contention is that the application of the 
plaintiffs under O. XXI, r, 100 having been 
dismissed on the 6th September, 1923, he 
was boundto bring & suit within one year 
from that date under the provisions of 
Art.ll-A of the Indian Limitation Act 
and the suit having been brought more 
than a year after the order of dismissal of 
the application under O. XXI, r. 100 it was 
barred by limitation. Now in order to at- 
tract the provisions of Art. 11-A it was 
necessary first to establish that the plaintiff 
who had made the application under O.XXI, 
r. 100 had been dispossessed of the property 
in the courseof the delivery of possession 
to the defendant No.1. There is nothing 
on the record to show that he was as a 
matter of fact dispossessed in the course 
of the delivery of possession, The allega- 
tion in the plaint was distinctly made that 
although an application was made under 
“0, XXI, r. 100 the plaintiffs continued in 
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possession and that they were actually dis- 
possessed in Bhado 1331. There was no 
denial of this fact,the case of the defendants 
being that they were as a matter of fact 
never in possession of the property since 
after the death of the widow and that in 
fact the defendant No. 2 was in possession, 
Both the Courts below have found that the 
plaintiffs’ story of possession and disposses- 
sion wastrue. Upon that finding it is clear 
that the suit cannot be barred. It was con- 
tended that the fact that the plaintiffs made 
an application under O. XXI,r. 100 and 
that application was dismissed brought the 
present suit within the provision of Árt.11.A 
irrespective of the fact whether or not the 
plaintiffs had been actually dispossessed 
in the course of the delivery of possession. 
I am of opinion that the plain terms of 
Art. 11-A go to show that that Article 
applies only to cases where a person who 
has been actually dispossessed of the pro- 
perty and who makes an application under 
O. XXI, r.100and that application is dis- 
missed, and then brings a suit for the es- 
tablishment of his title and his right to 
present possession and such suit has to be 
brought within a year from the date of the 
order. Reliance is placed by the learned 
Advocate to the words ‘to establish the 
right which he claims to the present posses- 
sion of the property comprised in the order” 
ocourring in the last portion of Art, sll-A 
and it is contended that these words indi- 
cate that even if the person who files an 
application under O. XXI,r. 100 is not 
actually dispossessed but he makes an 
application under O. XXI,r. 100 he is go- 
verned by Art. 11-A. In my opinion the 
wording of the Article referred to does not 
support this contention, These words are 
exactly the same asthe words Occurring in 
O. XXI, r. 103, Civil Procedure Oode and 
the intention was that Art. 11-A would 
apply toa suit contemplated by O. XXI, 
r. 103, Nowa suit under O. XXI, r. 103 
must be a suit to establish the right 
which a person claims to the present posses- 
sion of property when he has been dis- 
possessed of that property and when he has’ 
made a complaint of such dispossession to 
the Court executing the decree within the 
meaning of O. XXl,r. 100 of the Code. It 
follows that Art. 11-A would only apply if 
it is established that the plaintiffs were 
acutally dispossessed of the property in 
the course of the delivery of possession. 
Now the allegation of the plaintiffs was 
that they were dispossessed after the date 
of the order inthe proceeding under O, XXI, 
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r. 100, There being no allegation in either 
of the Courts below that as & matter of 
fact the plaintiffs had been dispossessed in 
the course of the delivery of possession and 
the point not being taken in the Oourts 
below, it is clear that it is not open to the 
defendant-appellant in this Oourt to take 
the point that the suit was barred under 
Art. ll-À ef the Limitation Act. The suit 
was framed a8 coming within the provisions 
of Art. 142 and both the Oourts below pro- 
ceeded on the assumption that the suit was 
governed by that Article. 

This appeal is dismissed with costs. 

Macpherson, dJ.—1 agree. 

A. Appeal dismissed. 


PATNA HIGH COURT. 
APPBAL FROM APPELLATE DRORBE No, 1458 
or 1927. 
July 4, 1929. 
Present:—Mr. Justice Das and Mr. Justice 
James. 
RAMLAKHAN SINGHĦH—PLAINTIFE— 
ÅPPELLANT 


Versus 
BHAIA CHATHU SAHI AND ANOTHER— 
DBFENDANT—RESPONDANTS., 

Adverse possession—Possession of one co-owner not 
adverse to othera—Inference of ouster—Doctrine 
whether applicable between landlord and ienani— 
Waste lands, adverse possession of. 

It isa wellestablished rule of law that the posses- 
sion of one of several co-parceners, joint tenants or 
tenants-in-common, is prima facie the sion of 
the others so as to prevent the Statute of limitation 
from affecting them. 

But, where the claimant, tenant-in-common, has not 
been in the participatien of the rents and profits for a 
considerable length of time, and other circumstances 
concur, a presumption that there has been an ouster 
may arise, and, if there has been an ouster for 12 years, 
the right of the other co-owners will be barred. 

Varada Pillai v. Jeevarathnamal (1), Sailaja Nath 
Roy Chowdhury v. Rishee Case Law (2) and Culley v. 
Doe (3), referred to. 

The doctrine that possession ef one co-owner is 

osgession ofall eo-owners cannot apply to a case 

tween a landlord his the tenant. 

There is no rule to the effect that adverse possession 
cannot be acquired in respect of the waste lands. 

The owner of a mauza gave à mokarrari of eight 
annas interest to the defendant on 7th May, 1908. On 
the 10th July, 1913, he gave a mokarrari of the re- 
maining eight annes share tothe predecessor of the 
plaintiff who transferred his rights to the plaintiff 
in 1924. It was, however, found that the defendant 
-was in possession of the entire mauza from the 7th 
May, 1908, and that the owner was receiving mokar- 
rari rent from him for the entire mauza from 1908. 
The plaintiff sued for partition; 
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Held. that the possession of the defendant wag 
adverse from 1908 and the suit was time-barred. 
Varada Pillai v, Jeevarathnammal (1), relied on. 


Appeal from a decision of the Judicial 
Oemmissioner, Ohota Nagpur, dated the 
21st May, 1927, reversing that of the Munsif, 
Palamau, 

Mesars. S. M. Mullick and B. C. De, for the 
Appellant. 

Messrs. Hasan Imam, J.C. Sinha and B.B. 
Ghosh, for the Respondent. 


JUDGMENT. 

Das, J.—This was a suit for partition 
of Mauza Goalkhar. The suit was resisted 
by the defendants both on the question of 
title as also on'the question of possession. 
The Oourt of first instance answered both 
the questionsin favour of the plaintiff and 
gave him a decree substantially as claimed 
by him. The learned Judicial Commissioner 
of Ohota Nagpur finds the question of 
title in favour of the plaintiff; but has come 
to the question that the defendants have 
been in possession of the entire mauza for 
over twelve years ; and in that view has 
dismissed the plaintiff's suit. The plaintiff 
appeals tothis Court. 

Shortly stated the facta are these: One 
Tarunpal was the owner of the mauza in 
question, On the 7th May 1908 he gave a 
mokarrari of an eight annas interest in the 
mauza to the defendants. On the 10th July 
1913, he gave a mokararri of the other eight 
annas interest in the mauza to Hari Baksh. 
On the 17th March 1924 one Hari Baksh con- 
veyed his interest to the plaintiff. The 
plaintiff contends that in the events which 
have happened he is entitled to have his 
eight annas interest partitioned by metes 
and bounds. The defendants contended that 
Tarunpal intended to givethem a mokarrari 
of the 16 annas interest in the Mauze. but 
that in any event they have been in adverse 
possession of the remaining eight annas 
sufficiently long to enable them to rely upon 
the Statute of limitation as an answer to 
the plaintiff's suit. We are not concerned 
with the question of title, for the Courts 
have concurrently found that the title was 
in Tarunpal. Thereis, however, no doubt 
that the defendants have been in possession 
for over twelve years, but the plaintiff's 
case is found upon the English rule of law, 
which was abrogated by the Statutes 3 
and 4 Wm. IV, c. 27 s. 12, that the posses- 
sion of ane of several co-parceners joint 
tenants or tenants-in.common is the pos- 
session of the others so as to prevent the 
statute of limitation from affecting them. 
Recently some doubt has been thrown on 
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the application of this rule to unpartitioned 
agricultural villages in India, see Varada 
Pillai v. Jeeve Rathnamal (1) and Sailaja 
Nath Roy Chowdhury v. Rishee Case Lal (2) 
but it seems to me that the rule is too 
well-established to admit of any doubt. 
But the question still remains whether 
upon the facts the rule has any application 
at all in this case. Now the learned Judici- 
al Commissioner found that Torunpal 
granted rent receipts to the defendant in 
1908 and 1909 in respect of the entire 16 
annas interest in the mauza. The learned 
Judicial Commissioner also found that in 
May 1909 Tarunpal conveyed to one Has- 
man his right to receive the mokarrari rent 
in respect of the entire Mauza Goalkhar. 
From these documents the learned Judicial 
Oommissioner came to the conclusion that 
the possession of the defendants was 
adverse to that of Tarunpal and therefore, to 
that of the plaintiff. 

The first argument to be noticed is that 
the Court of first instance found these rent 
receipts to bea forgery and that the learned 
Judicial Commissioner has not dealt with 
this question. It seems to me that the 
learned Judicial Commissioner relying as 
he hason the rent receipts must impliedly 
have overruled the objection that these rent 
receipts were not genuine. I think we 
must proceed on the hypothesis that these 
Tent receipts were actually granted by the 
landlord to the defendants. 

Now upon these facts does the rule upon 
which the plaintiff relies at all apply? For 
this purpose it will be useful to refer to the 
recent decision of the Judicial Committee 
in Varada Pillai v. Jeevarathnamal (1) 
The facts were these: The disputed pro- 
perty belongedto two brothers G. and P. 
Gdied in 1879 leaving a widow R anda 
daughter D. In 1867 P had died leaving a 
Wil by which he divised his eight annas 
interest in the disputed property to his 
widow A. A question was raised as to whe- 
ther A took an sbsolute interest in the dis- 
puted property. It was found by the 
Judicial Committee that the interest of A 
-was an absolute interest. 4 died in 1912 
and the plaintiffs claimed to succeed to the 
property as the heirsof A. The defendant 
in the suit was the daughter of D and the 
only substantial question raised on her 


1) 53 Ind. Cos. 901; 43 M. 244; (1918) M. W. N. 784; 
10 L .W. 679; 24 O. W. N. 346; 38 M. L. J. 513; 18 A. 
L. J. 274; 94U, P. L. R. (P. C.) 764; 22 Bom. L. B. 444; 
46 I. A. 285 (P. 0). 
(2) 81 Ind. Gas. 493; 51 O. 135; 39 O, L. J. 380; A. 1. 
CR, 1924 Oal, 693, 
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behalf was'one of limitation. A question 
of title was indeed raised on her behalf and 
it was founded on 4 petition which the two 
widows had presented in 1895 to the Ool- 
lector stating that they had made a gift of 
‘the entire property to D and asking the 
Collector to record D as the absolute owner 
of the property. D was accordingly re- 
corded on the 8th May 1896. The ques- 
tion of title raised on behalf of the defend- 
ant failed because it was conceded that 
the transaction of 1895 could not be relied 
upon by the defendant as there was no 
registered document evidencing the gift 
in question ; but the defendant relied upon 
the possession of D from the 8th May 1896. 
R however, died in 1401 and it was con- 
tended on behalf of the plaintiff that on the 
death of R, the possession of D waa that 
ofa joint tenant, and that, therefore, the 
rule of common law applied with force to 
the case before the Judicial Oommittee. 
In dealing with this question, Lord Oave 
pointed out the limits of the rule as defined 
in Culley v. Doe (3) which was as fol- 
lows: ; 

"Generally speaking, one tenant-in com- 
mon cannot maintain an ejectment against 
another  tenant-in-common, because the 
possession of one tenant-in-common is the 
possession of the other, and to enable the 
party complaining to maintain an eject- 
ment, there must be an ouster of the party 
complaining. But, where the claimant, 
tenant-in-common, has not been in the 
participation of the rents and profits fora 
considerable length of time, and other cir- 
cumstances concur, the Judge will direct 
the Jury to take into consideration whether 
they will presume that there has been an 
ouster :............ and, if the Jury find an 
ouster, then the right of the lessor of the 
plaintiff to an undivided share, will be deci- 
ded exactly in the same way as if he had 
brought his ejectment for entirety”. 

Proceeding Lord Oave said as fol- 
lows : 

“In the present case, it is plain that 
during the life of Rajammal the possession 
of Duraisani was adverse as against both co- 
owners; and this being so, there is no 
reason for holding that when on the death 
of Rajammal she became legally entitled to 
amoiety ofthe property, the character of 
her possession of the other moiety as 
against Alangarammal was changed. There 
having been an ouster of Alangarammal 
before the death of Rajammal, this ouster 


@) (1840) 11 Ad. & E. 1008; 3 P. & D. 539; 9 L J, 
Q, B, 288; 113 E, R.697;52 R. R, 56, 
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‘continued after her death, and the posses- 
sion of Duraisani was adverse to Alangar- 
ammal throughout”. 

It seems to me that the present case must 
fail on the actual passage in the decision 
of the Judicial Committee which I have 
just cited. The possession of the defendants 
was undoubtedly adverse to Tarunpal from 
the 7th May 1908 up to the 10th July 1813. 
There was, therefore, an ouster of Tarunpal 
bofore he actually conveyed the eight 
annas interest in the property to Hari 
Baksh on the 10th July, 1913. If this be so, 
then it follows that the ouster continued 
after the transaction of the 10th July, 1913 
and the possession of the defendants was 
adverse to the rightful owner through- 
out. 

lt was contended by Mr. S.M. Mullick 
that the possession of the defendants could 
not be regarded as adverse to that of Tarun- 
pal. Now Tarunpal was the proprietor. The 
defendants were tenants under Tarunpal and 
it seems to me that the doctrine that pcsges- 
sion of one co-owner is possession of all co- 
owners cannot apply to a case between the 
landlord and the tenant. 

It was lastly contended that the learned 
Subordinate Judge dealt with the question 
as to the waste lands and that at any rate 
in regard to the waste lands the defendants 
cannot be regarded as having acquired a 
title by adverse possession, I know of no 
rule to the effect that adverse possession 
cannot be acquired in respectof the waste 
lands. As early as 1908 the defendants 
openly asserted a title to the entire Mauga 

Goalkhar. They have remained in posses- 
gion on the assertion of that title from 1908, 
up to the date of the institution of the suit 
andI must accordingly hold that the de- 
.fendants have acquired a title to the entire 
mauza by adverse possession. 

The appeal fails and must be dismissed 
with costs. 

James, J.—1 agree. 

A. Appeal dismissed, 
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PATNA HIGH COURT. 

APPBAL From ORIGINAL DRORER No, 192 

oF 1925. 
December 13,1928, 
Present:—Mr. Justice Ross and 
Mr. Justice Ohatterji. 
Shaikh MUHAMMAD IBRAHIM— 
DBFENDANT3—À PPBLLANTB 
versus 
Bibi MARIAM—PLAINTIFP —RESPONDENTS. 

Muhammadan Law—Wakt—Oral wakt—Proof of 
declaration of dedication—Admisston of execution of 
invalid deed insufficient—Delivery of possesston not 
essential—Oral evidence of wakf wn writing—Hvi- 
dence Act (I of 1872), a. 91. 

A wakf may be created orally but there must be a 
reasonably clear declaration of dedication. 

Delivery of possession is not essential for the crea- 
tion of a wakf. 

Jinjira Khatun v. Mahomed FakirullaMea (1) and 
Doev. Abdullah Barber (2), followed. 

An oral admission of the execution of an  unregis- 
tered deed of wakf cannot operate to create a wakf. 

Althougha wakf may be created orally, yet, if 
the termsofthe disposition have been reduced to 
the form of a document, under s. 91 of the Evidence 
Actno evidence can be given in proof of the terms 
ofsuch disposition except the document itself or 
secondary evidence of the same. 

Appeal from a decision of the Subordinate 
y DISP Muzaffarpur, dated the 29th May, 

Messra. S. M. Mullick and Muhammad 
Hasan Jan, for the Appellant. 

Messrs, Khurshaid Husnain, S. Safdar 
Imam, S. P. Asthana, Gholam Muhammad, 
Syed Ali Khan and H. R. Kazimi, for the 
Respondents. ' 

JUDGMENT. 

Ross, d.—The only question in this 
appeal is whether Bibi Sobratan the aunt 
of the original appellant Ibrahim, dedica- 
ted her property toGod and appointed the 
plaintifi-respondent, Bibi Mariam, the wife 
of Ibrahim the Mutawalli. It appears that 
Ibrahim, has parted with the property. The 
Subordinate Judge decided in favour of Bibi 
Mariam and Ibrahim appealed; but he has 
withdrawn from the appeal which is now 
being prosecuted by his transferees. 

The plaintiff's case was that Bibi Bobra- 
tan dedicated the property by a verbal 
wakf; and sabsequently on the 19th of May, 
1923, nine days before her death, she con- 
firmed the dedication by executing a wakf- 
nama. The learned Subordinate Judge has 
disbelieved the story of a verbal wakf for 
the sufficient reason that after the alleged 
date of its creation, namely, on the 9th of 
May, 1923, Bibi Sobratan executed a mort- 
gage of some of the wakf property. He 
has also declined to believe that the wakf- 
nama was executed by Bibi Sobratan; but 
he has found that what happened on the 
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19th of May amounted to an oral wakf. 
The learned Advocate for the respondent 
does not accept this finding in its entirety. 
His contention was that the execution of 
the wakfnama was sufficiently proved and 
he argued that the fact that Sobratan’s seal 
and thumb-impression were put on the 
document and that she admitted execution 
of the document in the presenceof Maulavi 
Badrul Hussain, Pleader, amounted to execu- 
tion. There seems to me to be insuperable 
difficulty in the way of this argument. 
With regard to the view taken by the lear- 
ned Subordinate Judge, it may be observed 
that it is not the case of either side. The 
plaintiffs case of a verbal dedication some- 
time before the 19th of May, 1923, has been 
definitely disbelieved; and it was notargued 
on. behalf of the respondent that the finding 
on this point was wrong. The plaintiff's 
case of the execution of the wakfnama on 
ihe 19thof May has also been disbelieved; 
and itis consequently difficult to ascertain 
what the terms of the wakf were; because 
all that is left is the answer of the lady to 
8 question regarding execution; and if this 
is to be taken as a verbal wakf contrary to 
the plaintiff's own case then it would be 
necessary to refer to the document to 
' ascertain its terms and this raises the ques- 
tion, whether the document is admissible 
in evidence—a question which also arises 
on the line of argument adopted by the 
respondent in this appeal. But before deal- 
ing with this question, I shall briefly refer 
to the evidence indicating the circum- 
stances in which this document came into 
pxistence, 

Exhibit O is a Will executed by Bibi 
Sobratan on the 21st of December, 1910, 
bequeathing to her nephew Ibrahim two- 
thirds of her property and to her niece, 
Ibrahim's sister Bibi Khatun, one-third. 
Bubsequently to 1910 Bibi Khatun married; 
&nd at the instance of her husband's rela- 
tions Sobratan made a gift of a one-third 
share to Bibi Khatun; but as she did not 
wish to be out of possession of her property 
until her death,—a fact admitted by Mari- 
am herself—she took a mukarrari lease of 
this same property from Khatun for her 
life. The defence to/the present suit is (and 
this defence is amply corroborated by the 
evidence of the plaintiff's witness Maulvi 
Badrul Hussain) that Ibrahim appre- 
hended that on the death of Sobratan, 
Bibi Khatun might still claim a third of 
the property that remained; and it was with 
the object of defeating any such claim that 
fhe idea of a wakf of which the plaintiff's 


MUHAMMAD IBRABTM V. MARIAM; 


639 


wife should be the mutawalli arose. The 
evidence shows that everything was done 
by Ibrahim. The Mukhtar Muhammad 
Osman admits that it was under the in- 
structions of Ibrahim that he made the draft 
and that Ibrahim went to him several times 
after the draft and that he was taken along 
with Badrul Hussain to Bibi Sobratan's 
house to attest the deed. The evidence of 
Badrul Hussain also shows that Ibrahim 


.8poke to him about Sobratan’s intention 


to execute a wakf and that he came to him 
and paid his fees and took him in a car- 
riage to her house along with Osman. It 
is true that in his cross-examination (though 
itis difficult to say why the question 
should have been put in cross-examination) 
he said that he gathered that it was the 
intention of Sobratan to create a wakf and, 
as Ibrahim was a man of profligate habits, 
she proposed to make Bibi Mariam the 
mutawalli. It is doubtful whether this state- 
ment is admissible in evidence as it seems 
to be merely an expression of opinion; and 
in any case it is inconsistent with the 
activity of Ibrahim in the matter as well 
as with what followed. When Badrul Hus- 
sain suspected that the deed had not been 
properly executed, he refused to attest it 
and advised Ibrahim to change the page 
containing the stamp and to get the deed 
properly executed. In fact the stamped 
paper was returned to the Collector and the 
value of the stamp was refunded. Then 
Badrul Hussain had a conversation with 
Ibrahim's agent from which he discovered 
what was troubling Ibrahim, namely, his 
apprehension about the inheritance, and 
he advised him that Bibi Khatua was not 
a legal heir at all. Thereafter nothing 
more was done in the matter of the wakf- 
nama; and, after the death of Sobratan, 
when the usual proceedings were taken for 
registration of names in the Oollectorate 
and in the municipal records by Ibrahim, 
petitions were filed by Mariam withdraw- 
ing her objection which, she said, had been 
made at the instance of her father, and 
declaring that Ibrahim was entitled to be 
registered. Her father still opposed and 
the Deputy Oollector made an enquiry into 
the matter and has recorded that he verifi- 
ed the statement in the petition by enquir- 
ing from Mariam herself: and he, therefore, 
ordered the registration of Ibrahim’s name, 

come, 


"The learned Subordinate Judge has 


to the conclusion that Bibi Mariam was not 
a free agent in this, but that isa matter of 
speculation. All these circumstances there- 
fore, are consistent with the defence that 
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there was no real. intention on Sobratan’s 
part to create a wakf, but that the whole 
proceedings were taken with the view of 
securing Ibrahim in his inheritance. 


I now turn to the question of the execu- 
tion of the wakfnama. So far as the sig- 
nature is concerned, it must be held, as the 
learned Subordinate Judge has held, 
that there was no execution. There were 
three deeds and the Pleader Badrul Hus- 
sain says that within a minute and-a-half 
the deeds were brought out duly signed 
and he there and then expressed his doubt 
about the signatures and he refused to take 
therisk of attesting such deeds; and Ibrahim 
apparently accepted the position, because 
he did remove the first page. But the TƏB- 
pondent relies on the seal and thumb- im- 
pression. The only evidence that these 
were the seal and thumb-impression of the 
lady is the statement of Mariam; but as she 
also commits herself to the signature, and 
on this point has been disbelieved by the 
Subordinate Judge it would be unsafe to 
accept her evidence as proving execution by 
seal and thumb mark. Moreover, the evi- 
dence that the lady understood the terms 
of the deed is in my opinion insufficient. 
This evidence is given by 4iaul Huq, a 
clerk of the Mukhtar Osman. His direct 
evidence is that he made the fair copies of 
the drafts and took them to Sobratan and 
read them over to herandshe admitted 
them. The witness does not even say that 
he explained the deed to the lady. But I 
am not prepared on this solitary statement 
to hold that the deed was even read to the 
lady, because this witness, who was the 
scribe of the document, has not signed it 
as scribe nor has he endorsed upon it that 
its contents were read and explained. Fur- 
ther, it is difficult to see how this document 
can be taken inevidence. It is admittedly 
incomplete, the first page being missing: 
it is unattested and unregistered. It is 
true that a valid wakf can be created 
without writing; but when the terms of a 
disposition of property have been reduced 
to the form of a document, under s. 91 of 
the Evidence Act no evidence can be given 
in proof of the terms of such disposition 
except the document itselfor secondary 
evidence thereof. But by s. 17 of the 
Indian Registration Act, an instrument of 
this kind requires registration and, under 
6, 49, it cannot affect any immoveable pro- 
perty comprised therein unless it has been 
registered. For all these reasons it cannot 
pe held in this case that there has been 
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any wagf created by deed; and the ar ent; ^ 
on behalf of the respondent must fail. This, 
in my opinion, equally involves the failure 
of the view taken by the learned Sub- 
ordinate Judge. Apart from the fact that 
it was not the plaintiff's case and that the 
evidence was not directed to prove the 
creation of a verbal wakf on the 19th of 
May, all that we have is the answer ‘yes’ to a 
question by the Pleader, whether she had 
executed the deed. The question in itself 
is unintelligible, because the Pleader goes 
on to say that after the lady had answered 
‘yes’, he said that the deed should be signed. . 
But even if the effect of the evidence is a 
declaration by the lady that'she accepted the 
deed as hers, then it would be necessary to 
refer to the document in order to ascertain 
the terms of the wakf; but asI have point- 
ediout above, this cannot be done. Moreover, 
there is no suggestion that there was any 
intention to create a wakf by word of 
mouth on the19th of May and, apart from 
that, there is no evidence of the terms of 
this dedication. In Jinjira Khatun v. 
Mahomed Fakirulla Mea (1), it was held 
following the decision in Doe v. Abdullah 
Barber (2) that a valid wakf is created by 
declaration of endowment by the owner 
and delivery of possession is not essential. ` 
It was further held following Mulla Veetil 
v. Subramania Ayyar (3) that a mere inten- . 
tion to set apart property for charitable ' 
purposes is clearly not sufficient to create 
a valid wagf. In Banubi v. Narsingrao (4) ' 
it was held that where there has been no 
actual delivery, areasonably clear declara- 
tion is necessary to create a valid wakf. 
According to Ameer Ali, in his Muhammad- 
an Law, Fourth Edition, Vol. I, at page 217: . 
"When the intention to makea wakf is’ 
apparent, or can be inferred from the 
general tenor of the deed, or from the 
conduct of the donor, orfrom the nature of 
the object in favour of which the grant 
is made or from surrounding circumstances 


at large, it will constitute & valid 
and binding wakf, though the word 
wakf might not have been used.” 


On the findings arrived at above, it seems 
clear that none of these tests is satisfied in 
this case. Thereis no reasonably clear 
declaration of dedication. The deed is not 
admissible to supply thedefects in the 
evidence; and the circumstances of the case 


0) 67 Ind. Oas. 77; 34 O.L. J, 444; 26 0. W.N, 
749; 4 9 


9 0.477; A.L R. 1992 Cal. 429. 
3) (1835) Fulton 945. 

3) 35 Ind. Cas. 877; 31 M. L. J, 431.. 
(4) 31 B. 250; 9 Bom, L. R. 91. 
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do not indicate even a clear intention to 
create a wakf. I would hold, therefore, that 
the plaintiff has not established her case. 

The appeal must be decreed and the decree 
of the Subordinate Judge set aside and the 
suit dismissed with costs throughout, 

Chatterji; J.—This appeal arises out 
ofa suit by the plaintiff for a declaration 
that the property in suit is wakf and for 
recovery of possessionas mutawalli of the 
same. The property in question belonged 
to one Musammat Sobratan, father’s sister 
of the defendant Shaikh Ibrahim who is 
the plaintiff's husband. The case for the 
plaintiff is that the lady made a verbal 
wakf of property in March, 1923, and execut- 
ed a formal deed on the 19th May, 1923, 
confirming the said wakf but that the 
document could not be registered on 
account of the defendant's interference. 
There is also an allegation that she was put 
in possession of the property. 

The defendants denied ihe creation of 

any wakf or the execution of any formal 
deed by the lady as also the. plaintiff's 
allegation of possession. Aecording to him 
the document was being created in order 
that his sister Musammat Khatun who had 
been given one-third share of her property 
by Musammat Bobratan might not get a 
share by inheritance, but the idea was 
given up when it was ascertained that she 
would not get any share by right of succes- 
Bion. . 
The Subordinate Judge found that the 
plaintiff had failed to prove the creation of 
the alleged verbal wakf and execution 
of the deed of wakf on the 19th May, 
1923, or any delivery of possession of the 
property toher. He has, however, held that 
"what happened ’on the 19th of May, amount- 
ed to creation of oral wakf in favour of 
the plaintiff” and passed a decree in her 
favour. 

In appeal it is urged that there must be 
a precise declaration to show a definite 
dedication, and what is said to have happen- 
ed on the 19th May cannot amount to 
the creation of a valid wakf. On behalf 
of the respondent the finding of the 
Subordinate Judge as to non-execution is 
challenged. 

There is, however, nodisputein this appeal 
over the finding that there was no delivery 
of possession. Their Lordships of the 
Oaleutt& High Court have held that 
delivery of possession is not essential for 
the oreationofawakf [vide Jinjira Khatun 
v. Muhammad Fakirulla (1) and the authori- 
ties cited therein]. The exposition by Abu 
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Yusuf on this point has been adopted and 
I think I should follow this authority in 
preference to the opposite view taken by 
the Allahabad High Court where preference 
has been given to the opinion of Imam 
Muhammad. 

There is no controversy thata wakf may 
be created either verbally or in writing. 
The law will give effect to a dedication 
in whatever language it may be expressed 
or in whatever terms the wish may be 
fromulated. There must, however, be 
a declaration of endowment. Even if the 
word “wakf” be notused there must be at 
least a clear declaration from which the 
creation of a wakf may be presumed. The 
use of -any express term or phrase is not 
necessary for the validity of wakf. Buta 
mere intention to set apart the property for 
&charitabie purpose is not sufficient to 
create a wakf. This view will receive 
support from the decision in the case of 
Jinjira Khatun v. Muhammad Fakirulla 
(1), referred to aboveand from Banubi v. 
Narsingh Rao (4). In this last montioned case 
it has been laid down by Sir Lawrence 
Jenkins, O. J., and Beaman, J., that a mental 
Actalthough afterwards sufficiently express- 
ed inconduot, will not, unless clothed in ap- 
propriate words, create a wakf. The Muham- 
madan Law requires imperatively an 
oral declaration of dedication where it is 
not created by any deed. 

Iam in full agreement with the learned 
Subordinate Judge thatthe oral wakf said 
to have been created in March, 1923, has 
not been established. The evidence con- 
sists of the uncorroborated testimony of the 
plaintiff and he is falsified by the execution 
of a mortgage bond by the lady (Musammat 
Sobratan) on the 19th May, 1923, in respect 
of a partof the alleged wakf property. Had 
she really made an oral wakf she would 
not have hypothecated the property as her 
own when the plaintiff is said to have been 
appointed the mutawalli. 

I also agree with the Court below that 
the deed of wakf was not executed by 
Musammat Sobratan. The plaintiff states 
that she signed the document and put her 
seal and thumb mark on it. But the evi- 
dence of her witness Badrul Hussain shows 
that there was no execution ; besides the 
plaintiff's statement stands uncorroborated 
by the lady herself. 1 am not satisfied 
with the evidence that she signed the docu- 
ment and put her seal or thumb-mark 
on it. 

The crucial question in this case is whe- 
ther what happened on the 19th May, 1923, 
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amounted to the creation of a wakf in 
favour of the plaintiff. The whole case on 
this point depends on the evidence of P. 
W, No. 3 Maulavi Badrul Hussain who is 
a Vakil of Muzaffarpur Oourt and relied on 
by the learned Subordinate Judge. His 
evidence shows that the defendant took 


him to the house of Bibi Sobratan to attest. 


a wakf and two deeds of gift, one in fav- 
our of the plaintiff and another in favour 
of the defendant, to be executed 
by her. He states “we asked Ibrahim 
(defendant) that the document should be 
signed by the Musammat herself or by 
some near relation of her if she was unfit 
to sign, in our presence. Then we would 
attest the deeds. Ibrahim went inside the 
purda with the deeds. I enquired of the 
lady if she had executed the deeds, We 
heard the voice of an old lady from behind 
the purda answering ‘Yes’. Then I said 
that the deeds be signed. Then within a 
minute and a half, the deeds were brought 
duly signed. 1 doubted that the lady could 
not sign within that time and the signa- 
tures were made by Ibrahim himself, I 
told Ibrahim that his conduct was not 
fair and that we would not risk jail with 
him by attesting such a deed, Then we 
three told him that he should change the 
stamps and get the deeds properly execu- 
ted when we would attest them. His cross- 
examination shows that Ibrahim was labour- 
ing under the idea that his sister 
Khatun would inherit a portion of Sobratan’s 
property afterwards. He consulted Muham- 
madan Law and gave the opinion that 
Khatun was not a legal heir of Sobratan 
and that there was no necessity, for the 
document being executed. Nothing fur- 
ther appears to have been done in connec- 
tion with the execution of the deed. 

Thus, all that we get ia the voice of an old 
lady saying “Yes” when the Vakil asked 
whether she had executed the deeds. After 
that answer from behind the purda, the 
witness said ‘that the deeds be signed.’ 
Thus the question perhaps was not whether 
she had executed the deeds but whether she 
would execute the deeds. The answer “Yes” 
to an involved question like this when three 
documents were to have been executed can- 
not, in my opinion, be construed as a decla- 
ration of the creation of the property as 
wakf. 

In the next place the whole thing was 
being done by the defendant in order to 
prevent his sister from succeeding to a 
part of the lady’s estate. It was he who 
got the drafts prepared and brought the 
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attesting witnesses. It appears further that 
there was an abandonment of the idea after 
the expression of the Vakil’s opinion that 
Khatun would not be her legal heir. In the 
circumstances, I am not prepared to accept 
the testimony of P. W. No.5, Ziaul Haq, 
who is the clerk of a Mukhtar, that the 
drafts and the engrossed deeds were taken 
to Bibi Sobratan and read over to her by 
him. He goes to the length of saying 
that he made over the deed to her. There 
is no note in the document that he had 
read and explained the same to the exe- 
cutant, He did not even sign his name 
as a Scribe. And I do not think that this 
respectable Muhammadan lady will appear 
before this man. Thelaw throws around 
a pardanashin lady a special cloak of pro- 
tection; anda deed of hers to be valid 
must be one really understood by her. 
Even if it be supposed that the document 
had been executed by the Musammat 
when the question was asked by the Vakil 
Maulavi Badrul Hussain, it is impossible 
to hold that she had comprehended the 
intent and scope of the deed. 

Lastly, if it be supposed that she under- 
stood what was being done, the evidence 
does not carry as further than this that 
she admitted the execution of the deed 
(of wakf) There is no use of any ex- 
pression of dedication by her. The adr 
Mission of execution cannot operate to 
create a wakf. As stated in Banubis case 
(4), where there was the statement in a 
Will that the testator had set apart certain 
funds for charitable objects, this is no 
adequate substitute for the oral declaration 
of dedication to God. 

In this “particular case the plaintiff's 
allegation is that the wakf had been 
created two months previously and the 
deed was being executed on that day by 
way of confirmation. Therefore, it was no- 
where her casethat the wakf was being 
created that day. The learned Subordi- 
nate Judge appears to me to have made 
out anew case which was never alleged 
in the pleadings. On a consideration of 
the entire evidence and the circumstances 
of the case, the only conclusion which is 
possible is that the lady did not create any 
valid wakf binding on the estate. 

In the result, the appeal succeeds and 
the suit is dismissed. 

A. Appeal decreed. 
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PATNA HIGH COURT. 

OgxwiNAL Revision No, 25) or 19 29. 
July 8, 1929. 
Present:—Mr. Justice Wort. 
JAINATH PATI—PzrTiTIONHR 
BETEUS 
RAMLAKHAN PRASAD AND OTHERS— 
Oprosits Party, 

Criminal Procedure Code (Act V of 1898), s. 148— 
Dispute as to immoveable property—Possession once 
declared—Duty of Magistrate to uphold that order and 
not to make further enquiry—Order, whether binding 
on third parties—Remedy of aggrieved party to go to 
Civil Court—Order under s. 145, not judgment in 
rem, 

Once proceedings with regard to land have been 
taken under s. 145 of the Gode of Oriminal Pro- 
cedure, and possession declared, then it is the duty 
of Oriminal Courts to uphold that order and not to 
enter upon any further inquiry under that section. 


[p. 644, col. 1. 

Baju Lal Pathak v. Harakh Singh (1), Krishna 
Deyal Gir v Shetkh Nirmali (2) and Ragunandan 
Pandey v. Kishin Mohan Singh (3), relied upon. 

The intention of the Legislature in s. 145 (3) of 
the Code of Criminal Procedure is that the order 
made by the Magistrate should have reference 
rather tothe subject-matter of the dispute than to 
the persons who are engaged therein, and that once 
a declaration has been made as regards possession 
of the land, it should be binding upon all persons 
interested therein. Consequently, once an order of 
the Magistrate has been made as regards a plot of 
land, then it is for the person, whether he be a 
party tothe proceedings or not, who disputes that 
Possession to take proceedings in a Civil Oourt. It 
is the duty of the Magistrate to uphold an order 
which has been made under s. 145 and for that 
purpose if necessary to bind over persons who inter- 
fere with the possession which has been declared 
under s. 107 or any other provision of the Code of 
Criminal Procedure which is relevant for that pur- 
pose. [p.644, col. 2]. 


Oriminal revision from an order 
of the Sub Divisional Magistrate, Nawada, 
dated the 4th March, 1929, and an order 
of the Sessions Judge, Gaya, dated the 
9th April, 1929, rejecting an application to 
refer the matter to the High Court, 


Sir Ali Imam, Rai Guru Saran Prasad 
and Mr. B. P. Jamuar, for the Petitioners. 

Messrs H. L. Nandkeolyar, Baldeo Sahay 
and Dhyan Chandra, for the Opposite 
Party, 


JUDGMENT.—This Rule was granted 
to show cause why the order of the 
Sessions Judge, dated the 9th April, 1929, 
should not be set aside and the case 
referred to this Oourt for the purpose of 
quashing the proceedings taken by the 
Sub-Divisional Officer under s. 145 uf 
the Oode of Criminal Procedure on the 4th 
March, 1929. 

The short point taken in the case is 
whether, having regard to the fact that 
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on a former occasion proceedings were 
taken under 8.145 of the Oriminal Procedure 
Code and an order passed in favour of 
Jainathpati the first party to these proceed- 
ings, the proceedings now proposed by 
ihe Sub-Divisional Officer were contrary 
to law. In the first proceedings taken 
under the section, that is in 1925, Nandram 
with Ramlal and Sitaram were the first 
party and Jainathpati, Rangu Singh and 
Dahu Singh with others including one 
Ramlakhan Prasad were second party. 

lt is contended by Sir Ali Imam on behalf 
of the first party that the order of the 
Sub-Divisional Magistrate is without 
jurisdiction as the order declaring the 
possession of his clients once having 
been made must be maintained and it is 
not open to the Magistrate to enter 
upon a further inquiry on the question 
which came before the Court in the 
former proceeding, that is to say the 
possession of the land in dispute. 

A number of authorities were relied 
upon by Sir Ali Imam's clients before the 
learned Sessions Judge and the learned 
Sessions Judge differentiates them on 
the ground that in almost all the cases, 
if not all, there was this distinction. In 
those cases thesame parties were concerned, 
whereas in this case the parties to some 
extent at any rate are different. 

Before me the case of Bajit Lal Pathak 
v. Harakh Singh (1) is strongly relied upon. 
In that case with respect to 78 bighas of 
land proceedings were taken under s. 145 
of the Oriminal Procedure Code and ‘it 
was found that as regards 15 bighas 
there had already been proceedings and 
that one of the parties in the proceedings 
then before the Oourt had been declared to 
be in possession of the 15 bighas. In the 
judgment Mr. Justice Adami relied upon 
the case of Krishna Deyal Giry, Sheikh 
Nirmali (2) in which Mr. Justice Mullick 
held that when a party had been declared 
to be in possession asa result of proceedings 
under s. 145 fresh proceedings under 
section cannot be started 
against him unless it can be shown that 
the order was either vacated in due 
course of law or possession had been 
surrendered, and as a result of that case 
on the argument then before Mr, Justice 
Adami, he held that so far as the 15 


(1) 58 Ind. Cas. 337,1 P. L. T. 557; 21 Or. L.J. 
153; 2 U. P. L, R. (Pat) 239. 

(2) 40 Ind. Oas. 330; 1P. L. W, 642; 18 Cr. L.J, 
682. ' 
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bighas of land were concerned the order 
was withoutjurisdiction. 

It is contended by Mr. Nandkeolyar on 
behalf of the opposite party in this case 
that that cage also was a case in which 
the same parties were interested; but I 
must say that the judgment is by no 
means clear in that respect and if seems 
to me, thatit isa decision to the effect that 
once proceedings with regard to land 
have been taken under s. 145 and possession 
declared, then it is the duty of the Oourt 
to uphold that order and not to enter 
upon any further inquiry under that 
section. - 

Another case which is relied upon by 
Sir Ali Imam is the case of Raghunandan 
Pandey v. Kishen Mohan Singh (3) which is 
not officially reported but appears in the 
All India Reporter, 1922 at page 210. In that 
case Mr. Justice J wala Prasad decided to the 
same effect as the decision which I have 
already referred to with this exception 
that Mr. Justice Jwala Prasad is reported 
to have said that the learned Magistrate 
was wrong in coming to the conclwsion 
that by reason of the fact that the parties 
were different he was entitled to enter 
into & second investigation as regards 
the same plot of land, that is to say on the 
question of possession. 

In the course of the argument s. 145 
was relied upon particularly sub-s. (3). 
Sub-s.(3) provides that “a copy of the 
order (that is to say the order which is 
made by the Magistrate) shall be served 
in the manner provided by this Code for 
the service of a summons upon such 
person or persons as the Magistrate may 
direct, and at least one copy shall be 
published by being affixed to some 
conspicuous place at or near the subject of 
dispute". 

It is argued that the order passed by 
ihe Magistrate under this section is 
something in the nature of a judgment 
in rem. It is obvious that that description 
cannot be accurately applied to an order 
under s. 145, otherwise it would be 
necessary to hold contrary to the provisions 
of the section itself, that the matter as 
to possession was res judicata and could 
not be agitated in any proceeding 
at any subsequent date. The 
section, as is well-known, provides, 
however, that this question may be 
agitated ina Civil Court; but l am in 
agreement with the argument to this 


(3) 77 Ind, Oas. 1005; A. I. R. 1922 Pat. 210; 25 Or. 
L. J. Al. 
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extent that theintention of the Legislature 
is that the order made by the Legislature 
should have reference rather to the subject- 
matter of the dispute than tothe persons 
who are engaged therein, that is to say 
that once the declaration has been made 
as regards possession of the land it is, 
without using the words in the strict 
technical sense, binding upon all persons 
interested therein. If that beso, then it seems 
to me that once the order of the Magistrate 
has been made as regards this plot of 
land, then it is for the person whether 
he be a party to the proceedings or 
not who disputes that possession, to 
take proceedings in a Oivil Court. It 
is stated in the judgment to which I 
have already referred that it is the duty 
of the Magistrate to uphold an order 
which has been made under s. 145 and 
for that purpose if necessary to bind 
over persons who interfere with the 
possession which has been declared by 
an order under s. 107 or any other 
provision of the Code of Criminal Procedure 
which is relevant forthat purpose. 

In my judgment, therefore,in this case 
the learned Sub-Divisional Magistrate in 
making the order which he did of the 
4th March, 1929, was making an order 
which was without jurisdiction, and for 
that reason in my opinion, this Rule 
should be made absolute and his order 


set aside. If it is necessary for the 
purpose of keeping the peace then 
proceedings may be taken by the 


Magistrate under the .Criminal Procedure 
Code. 

The Rule is made absolute. 

KB. K.P, >œ Rule made absolute. 


PATNA HIGH COURT. 
APPHAL FROM APPELLATE DRORBE No. 811 
oF 1927. 

July 9, 1929. 

Present :—Mr. Justice Fazl Ali and Mr, 

Justice Chatterji. - 
JAGEYANAND PANDE AND OTMBES 
—PLAINTIFF8—ÀPPRLLANTS 
versus 
GIRJA NANDA PANDEanp otmgns 
—DEFENDENTS—RzEsSPONDENTS. 

Cwil Procedure Code (Act V of 1908), s. 100— 
Second appeal— Question of adverse er exclusive pos- 
session based on inference of facts, whether question 
of law—Bengal Tenancy Act (VIII of 1885), s. 106 
—Suit to alter entry in Record of Rights—Actual 
possession only to be considered, not title. 

Tho decision of adverso or exclusive’ possession 
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based on an inference of facts ig open to gecond 
appeal. The proper legal effect of a proved fact is 
essentially a question of law. [p. 645, col. 2.) 

Lachmeswar Singh v. Manowar Hossein (1) and 
Nafar Chandra Pal Chowdhury v. Shukur Sheikh 
(2), relied upon. 

What. thej Revenue Officer has to go upon pri- 
marily in making an entry in the Record of Rights is 
the question of actual possession and, therefore, the 
scope ofa suit or proceeding under s. 106 of the 

en Tenancy Act to alter an entry so made must 
also be limited to the question of possession. [ibid.] 

Padmalav v, Lukmi Rani (3), Asrafannessa Khatun 
v. Hem Chandra Chaudhury (4) and B. A. Moore v. 
Gulab Chand Sahib (5), relied upon, 


Appeal from a decision of the Special 
Judge, Shahabad, dated the 30th March, 
1927, reversing that of the Settlement 


Officer, Arrah, dated, the 5th March, 
1926. ) 


Mr. S. N. Ray, for the Appellants. 
Mr. S. K. Mitter, for tho Respondents. 


JUDGMENT. 


Chatterji, J.—This appeal arises out 
of a proceeding under s, 106 of the Bengal 
Tenancy Act where an entry in the revision- 
al Record of Rights in the exclusive name of 
the defendant in respect of Survey Plot No. 
2425 was sought to be altered. Tho Settle- 
ment Officer deereed the action in part and 
directed that an area of 9 dhurs and 12 
dhurkis on the southern side of plot No. 
2425 be considered as belonging to both 
the parties in equal shares, and that 5 
dhurs and 3 dhurkis on the northern side 
be considered as belonging tothe defend- 
ants only. In appeal the Special Judge 
set aside the Settlement Officer's decision 
and directed that the Record of Rights beleft 
unaltered. He considered the evidence of 
both sides in detail including’ the original 
khatian of the Survey of 1909-03 and stated 
that the evidence offered by the plaintiffs 
about present possession of the disputed 
land and the house seemed to be very 
weak, while the evidence offered about pre- 
sent possession on the side of the defendants 
was much stronger. Ultimately he arrived 
at the fellowing conclusion. 

“The evidence on the record seems to me 
to prove conclusively that Jagyanand (that 
is the plaintiff) ceased to reside in Arrah 
more than 20 years ago, and that after his 
departure Mathuranand (the defendant's 
father) built the two-storeyed house with 
which we are now concerned, and that 
Jageyanand has had no concern with that 
kouse since it was built and that Mathura- 
nand and afterhim Girjanand has always 
been in exclusive possession of that house. 
It seems to me, therefore, that the Record 
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of Rights as originally prepared was correct 
and should not be altered". 

lt is urged by the learned Counsel for 
the appellant that the Appellate Court was 
not justified in holding that the defendant 
held exclusive possession and that in any 
event in the absence of a finding of an 
ouster of the plaintiff who claimed the pro- 
perty as a co-sharer, for the statutory period 
of 12 years he was wrong in setting aside 
the decree of the trial Court. It must be 
conceded that the decision of adverse or 
exclusive possession based on an inference 
of facts is open sto Second appeal as a legal 
conclusion to be drawn or not: Lachmeswar 
Singh v. Manowar Hossein (1). In fact 
the proper legal effect of a proved fact is 
essentially a question of law as held'by 
their Lordships of the Privy Oouncil in 
Nafar Chandra Pal Chowdhury v. Shukur 
Sheikh (2). But Iam not sure that the 
facts found do not warrant the inference of 
exclusive possession. Even if the expres- 
sion “exclusive possession” be taken as 
meaning sole physical possession as con- 
tended for by the learned Counsel for the 
appellant, still the findings of fact arrived 
atin the present suit conclude the present 
appeal having regard to the scope of & pro- 
ceeding under s. 106 of the Bengal Tenancy 
Act, 

In a suit under s. 106 of the Bengal 
Tenancy Act, the Revenue Officer is con- 
fined to the question of possession and 
cannot be asked to adjudicate upon the 
title of the rival claimants. What the 
Revenue Officer has to go upon primarily 
is the qnestion of actnal posseasion in mak- 
ing au entry inthe Record of Rights and, 
therefore, the scope of & suit or proceeding 
under s. 106 of the Bengal Tenancy Act to 
alter an entry so made must also be limited 
to the question of possession. This view 
receives support from thecase of Padmalav 
v. Lukmi Rani (3) followed in Asrafan- 
nessa Khatun v. Hem Chandra Chaudhury (4), 
and a decision of this Courtin E, A, Moore 
v. Gulab Chand Sahib (5). It is, therefore, 
clear that the scope of the present pro- 
ceeding is limited to the fact of the present 
or existing possession. 


(1) 19 0. 253; 19 L A. 48; 6 Sar. P. O. J. 133 
0 


(2) n Ind. Cas. 760.46 O. 189; 23 O W.N. 345; 9 
L W.552,45I A. 183(P QO). 

() 12 6 W.N 8 

(4) 100 Ind. Oas. 293; 54 C. 114; 44 C. L J. 407; A. 
I. R. 1827 Cal. 216 

(5) T3 Ind. Oas. 5; 4 P.L, T. 68; 1 Pat. L, R. 157; 
A. L R. 1923 Pat, 213, 
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Now, the ease of the plaintiff is to be 
found in para. 3 of the plaint which runs as 
follows :— 

“The plaintiffs’ ancestor, Lachhmi Narayan 
Pande and the defendants’ ancestor, Bhag- 
wan Dati Pande acquired the said Milki 
(rent from) house and began to reside 
in this town. On their death, Jagayanand 
Pande, one of the plaintiffs, and Mathura- 
nand Pande,father and ancestor of the defen- 
dants, continued to live in the said Milki 
house. On the death of Mathuranand 
Pande, the said Milki house has ae: usual 
been in the possession and occupation of 
the plaintiffs and the defendants in equal 
shares or halves”. 

Thus according to the plaintiffs’ case they 
were in actual physical possession of the 
disputed house in equal shares or halves. 
But the learned Judge of the Court below 
‘found that the plaintiff ceased to reside 
in Arr&h more than 20 year ago, that the 
two-storeyed house in dispute was built by 
the defendant's father after his departure 
and that the plaintiff has had no concern 
with that house since it was built and 
further that the defendant's father and 
after him Girjanand had always been in 
exclusive possession (taken in the sense of 
sole physical possession) of that house; 
therefore, even if it be conceded that the 
plaintiff had, in some previous time interest 
in this property as a co-sharer,and a subsist- 
ing title not extinguished by the assertion 
of a hostile title or ouster for a period of 
12 years his remedy lies ina properly con- 
stituted suit seeking a declaration of title 
in the Civil Court. But all the same, there 
can be no escape from the conclusion that 
the defendant has been in sole physical 
possession of the disputed property to 
the exclusion of the plaintiff who ceased 
to reside in the town and, therefore, al- 
though the plaintiff's title may not be 
affected, still the original entry in the 
Record of Rights must be allowed to 
stand. 

lam satisfied in the circumstances that 
the decision of the learned Appellate Court 
is correct and the appeal must be dismissed 
with costs. 

Fazl Ali, J.—I agree. 

B.K. P. Appeal dismissed. 
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PATNA HIGH COURT. 
ORIMINAL RxrmgRENOR No. 55 or 1929, 
July 15, 1929. 

Present :— Mr. Justice James. 
KISHUN KUMAR SINGH AN» oTHER&— 
APELIOANTS 

versus ; 
EMPEROR—OpposttTs PARTI, 

Patna High Court General Rules and Circulars, 
r. 88—Criminal trial—No error of law— 
Report Sessions Judge to High Court under 
v. 88, whether proper—Penal Code (Act XLV of 
1860), ss, 828, 370 

A Magistrate found that the accused were caught 
in the act of taking away thatohing grass which 
another man had two days earlier cut from his land 
and that on his remonstrance the accused struck 
him with lathis; the Sessions Judge recommended 
that the order of conviction under s. 379, Penal 
Code, should be set aside because no offence of theft 
was established; and that the conviction under 
s. 323, Penal Code, should be set aside as the 
injuries caused were trifling: 

Held, that the Magistrate had not committed an error 
of law in either of his convictions such as would 
justify a report under r.83 of Part I of the General 
Rules and Dizoular Orders of the Patna High Court. 
[p. 646, col. 1.] 

Oriminal Reference made by the Sessions 
Judge, Muzaffarpur, in his letter No. 1845, 
dated the 27th June, 1929. 

JUDGMENT.—in this case Kishun 
Kumar Singh and Rasbihari Singh and 
Deepnarain Singh have each been fined 
thirty rupees under s. 479 of the Indian 
Penal Code, while Kishun Kumar and Ras- 
bihari have also been fined fifteen rupees 
each under s. 323. The finding of Maulavi 
Syed Farukh Azam, a Deputy Magistrate 
of Muzaffarpur, is that these accused were 
caughtin the act of taking away thatching 
grass which Lotan Singh had two days 
earlier cut from his land or that on Lotan 
Singh's remonetrating Kishun Kumar and 
Rasbihari each struck Lotan Singh with 
lathis The learned Sessions Judge has re-, 
commended that the order convicting the 
applicants under s. 379 of the Indian Penal 
Code sheuld be set aside, because no offence 
of theft is established. But on examining 
the record, I find that there is evidence of 
several witnesses which has been accepted 
by the trial Court to the effect that the ac- 
cused persons did take away Lotan Singh's 
thatching grass which he had cut. There 
is also a recommendation that the convic- 
tion under s. 323 should be set aside as the 
injuries caused were trifling; but the evi- 
dence of the Assistant Surgeon shows that 
hurt actually was caused, so that it cannot 
be said that the learned Magistrate has 
committed an error of law in either of his 
conviction such as would justify a report 
under r. 83 of Part I of the General Rules and 
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Oireular Orders of the High Court. Ido not, 
on examining the record, find any reason for 
interfering with the decision of the trial 
Court in this case, 


B. K.P. Reference rejected, 


PATNA HIGH COURT. 
APPEALS FROM ORIGINAL DROREES Nos, 11 

15 AND 17 or 1926. 
December 12, 1928. 

Present:—Mr. Justice Das and 
Mr. Justice James. 

Kumar KAMAKHYA NARAYAN 
SINGH—PLAINTIFF— ÀPPBLLANT 


veraus 
AKLOO SINGH-—DnzrFENDANT— 
RESPONDENT. 

Limitation Act (IX of 1908), Sch. I, Art. 181—Ap- 
plication for ascertainment of mesne profits—Limita- 
tion—Nature of such application. 

An application for ascertainment of mesne profits 
isan application in the suit itself and is not, there- 
fore, governed by any provision of the Limitation 
Act. : 

Puran Chand v. Roy Radha Kishen (1), followed. 


Appeals from the decision ofthe Sub- 
ordinate Judge, Hazaribagh, dated the 7th 
August, 1925. 

Mr. A. B. Mukerji, Government Pleader, 
for the Appellant. 

Mr. B.C. De, for the Respondents. 

JUDGMENT. 

Das, J.— These appeals must succeed. 
The decision of the Full Bench of the 
Oalcutta High Court in Puran Chand v. 
Roy Radha Kishen (1) is conclusive so far 
as this point is concerned. It may be 
pointed out that before the amendment 
of the present Civil Procedure Code, the 
Calcutta High Court took the view that 
proceedings in determining the amount of 
mesne profits are not proceedings in execu- 
tion of a decree but merely a continuation 
of the original suit and carried on in the 
same way as if a single suit was brought 
for mesne profits by itself,so that the amend- 
ment of the Code of Civil Procedure merely 
gives effect to the view consistently taken 
by the Oalcutta High Court in this matter. 
Now this being the position the Calcutta 
High Oourt had to consider whether to an 
application for ascertainment of mesne 
profits Art. 178 of the old Limitation Act 
which corresponds to Art. 18! of the pre- 
sent Limitation Act applied and it held 
that it did not apply. The learned Ohief 
Justice of the Caleutta High Court in de- 


(1) 19 0.122 (F. B.) 
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livering the judgmentof the Full Bench 
pointed out that to make the provisions of 
Art.178 applicable, the application must 
be of such a nature that the Court would 
not be bound to exercise the powers desired 
by the applicant without such an applica- 
tion being made; and the Full Bench final- 
ly decided that an application for ascertain- 
ment of mesneprofits being an application 
in the suit itself, is not governed by any 
provision of the Limitation Act. This 
view was taken by this Court in Bhatu Ram 
Modi v. Fogal Ram (2). 

The result is that these appeals succeed. 
The orders passed by the Court below are 
set aside and the cases remanded to that 
Court for disposal according to law. There 
will be no costs of these appeals. 

James, J.—I agree. 

Appeal allowed, 


A. 
(2) 92 Ind, Cas. 629; 5 Pat. 223; (1985) Pat. 357; A. 
L R. 1926 Pat, 141; 7. P. L, T. 840. 


PATNA HIGH COURT. 
ORIMINAL RnarRRRNOB No. 106 oF 1927. 
February 14, 1928. 

Present :— Mr. Justice Adami and 
Mr. Justice Wort. 

MAGUNI PADHAN-—ACOUSED— APPELLANT 
versus 
EMPEROR—Opposits PARTY 

Penal Code (Act XLV of 1860), s. 211—False in- 
formation to Police—Prosecution of informant — 
Court, whether bound to give opportunity to informant 
to show cause why he should not be prosecuted. 

When the Police have reported an information 
given byan informant to be false in a cognisable case 
and have laid a complaint against that informant 
under a. 211, Penal Code, the Court is not bound before 
issuing summons under s, 211, Penal Code, to call 
upon the informant to show cause why he should 
not be prosecuted, though as a matter of caution it 
would ordinarily be wise to give the informant an 
opportunity to ahow such cause. 


Oriminal reference made by the Sessions 
Judge, Cuttack by his letter No. 1796 Or. 
dated the 7th November 1927. 

JUDGMENT. 

Adami, J.—The question to be decided 
by this Bench in this case has been referred 
by Sir Jwala Prasad, J. for decision, The 
question is whether, when ‘the Police have 
reported an information given by an in- 
formant to be false in a cognizable case 
and have Jaid a complaint against that 
informant under s. 211, the Oourt is bound 
before issuing summons under 8. 211, to call 
upon the informant to show cause why he 
should not be prosecuted. It would be well 
in this case to describe what happened. 

A complaint was lodged against Maguni 
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Padhan and his master and two others to the 
effect that they had caused injuries to two 
cows and one bullock and were punishable 
under s. 429, Indian Penal Code. The Police 
were asked to inquire and they reported 
that the complaint made against Maguni 
and others was true. Thereafter Maguni 
went to the Police and laid an information 
ihat the complainant in the other case and 
the others had come to his house and burnt it 
and had caused him severe injuries by fire. 
The Police investigated this second inform- 
ation and came to the finding thatit was 
false. Maguni had been sent to the Assistant 
Surgeon to be examined and the Assistant 
Surgeon reported that the injuries which 
were alleged to be due to fire were in fact 
caused by sulphuric acid and the Police 
concluded that the information was false 
and that it was a mere counterblast to the 
complaint made against him under s. 429. 
The Police, therefore, filed a complaint 
under s. 211, against Maguni. When 
Maguni was summoned under s. 211, he 
moved the Sessions Judge on the ground 
that he should have been called upon to 
show cause before taking proceedings 
against him under s 211. The learned 
Sessions Judge was inclined to agree that 
Maguni should have been called upon to 
show cause and relied on certain decisions 
of the Court, He, therefore, referred the 
case under 8. 438, Criminal Procedure Code 
to this Court. 

The Oode nowhere requires that before 
proceedings are taken under s. 211 the 
person to be proceeded against must be 
given a chance of showing cause. As a 
matter of caution, many decisions of the 
Courts have laid down that it is wise to 

ive an informant an opportunity of show- 
ing cause to prove that his case is 


true before he is prosecuted and no 
doubt in many cases, if not in 
most, the Courts would exercise a 


wise discretion in giving a chance to an 
informant of explaining matters and 
showing that his case is true In most 
cases, ifan informant is dissatisfied with 
the Police investigation, he comes to the 
Court and asks that the case may be 
re-investigated or makes allegations against 
the Police. In that case, the Court is 
bound to take his petition as a complaint 
and proceed accordingly [n the present 
case the informant never made any protest 
against the manner in which the investigation 
was held by the Police and he waited until 
proceedingshad been taken under s. 711 
hefore hecame up. The question is whe- 
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ther it was necessary in this case for th® 
Magistrate to call upon the informant 
Maguni to show cause. The Police report 
on the face of it showed that the case was 
a false one. It would be impossible for 
Maguni to explain away the tact that the 
injuries which he said were caused by fire 
were really caused by sulphuric acid. In 
the present case, therefore, I think that 
there is no room for inquiring whether 
the Magistrate exercised a wise discretion 
in proceeding under s. 211. The cases 
which have been referred to by the learned 
Sessions Judge are of different nature. 
There was some reason for the Court to be 
uncertain whether the investigation had 
been proper or not. JI agree with the opin- 
ion expressed by Sir Jwala Prasad, J. that 
in the present case no notice to show cause 
was necessary before proceedings were 
taken under s. 211. I would discharge the 
reference, 

Wort, J.—1 agree. 

A. Reference discharged. 


PATNA HIGH COURT, 
APPEALS FROM APPALLaTE ORDER Nos. 276 To 
280 or 1927. 
May 4, 1928. . 
Present:—Mr. Justice Kulwant Sahay 
and Mr. Justice Maepherson. 
FAKHRUL ISLAM AND oTHBRS— 
JUDGMENT-DBBTORS— À PPERLLANTS 


versus 
BHUBANESHWARI KUER--Dzoszz- 


- HoLbpEg—RBSPONDRNT. 

Civil Procedure Code (Act V of 1908), O. X XI,v. 82 
—Execution of decree—Notice issued but not served 
—Judgment-debtor appearing voluntarily and objecting 
to execution and sale—Sale set aside—Further steps— 
Fresh notice, whether necessary. 

All that O. XXI, r. 22, Oivil Procedure Code, 
requires is that an opportunity should be given to 
the judgment-debtors to show cause why execution 
should not proceed. Ifa noticeis issued but not 
served and yet the judgment-debtors appear in 
Oourt and raise objections the object of O. XXI, 
r. 22 i8 attained. 

In certain execution proceedings notice was issued 
to the judgment-debtors under O. XXI, r. 22, Civil 
Procedure Code, The notice was not served but the 
execution was proceeded with and & sale was held. 
The judgment-debtors thereafter appeared and 
raised objection to the execution of the decree as 
well as to the validity of the sale. The objections 
were the sale was set aside and the decree- 
holders were directed to take further steps. A sale 
was again held. The judgment-debtors contended 
that the sale was invalid as they had received no 
notice under O. XXI, r. 22, Civil Procedure Code : 

Held, that a fresh issue of notice under O. XXI, r. 29, 
after the setting aside of the firat sale was not neces- 
sary and that the notice issued before that sale was 
sufficient to give the Court jurisdiction to hold the 
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second sale as the judgment-debtors had appeared 
and raised objections to the execution proceedings. 


Appeal from an order of the Officiating 
District Judge, Gaya, dated the 3let 
August, 1927, reversing that of the Sub- 
Qro nate Judge, Gaya, dated the 14th May, 

Mr. Kailashpati, forthe Appellants. 

Mr. 5. N. Roy, for the Respondent. 


JUDGMENT. 

Kulawant Sahay, J.—In December, 
1922, several rent decrees were obtained 
by the respondent against the tenants. 
The first execution of the decrees was taken 
out April, 1924, but it was dismissed for 
default on 15th December, 1924. The second 
application for execution was made on 19th 
December 1925, that is, more than a year after 
the first execution. Under O. XXI, r. 22, 
the application being made more than & 
year after the date of the decree, a notice 
was necessary to be issued upon the 
judgment-debtors requiring them to show 
cause why the decree should not be 
executed against them. It appears that 
notice under O. XXI, r. 22 was issued 
against the judgment-debtors and the pro- 
perty was sold on 26th July, 1926. On 
4th December, 1926, the sale was set aside 
on applications under O XXI r. 90 filed on 
behalf of the judgment-debtors. The chief 
reason why the sale was set aside was 
that notice under O. XXI, r. 22 had been 
suppressed and that other notices had not 
been properly served. The Court, on 4th 
December 1426, after setting aside the 
sale, directed the decree-holder to take 
proper steps for further executión on 6th 
December, 1926. The order-sheet in one of 
the cases, namely, in the case in which 
Zamiruddin was the judgment-debtor, con- 
tains an order direcing the decree-holder 
to take steps by Monday 6th Dezember, 
1926. The order-sheet in the other cases 
is to the effect that the decree-holder should 
take necessary steps for issue of fresh 
sale proclamation by 6th December, 1926. 
Fresh sale proclamations were issued and 
the property, namely, the helding in each 
case was again sold on 5th February, 1927, 
and the judgment debtors again made an 
application for setting aside the sale. 

The learned Subordinate Judge found 
that there was no illegality or irregularity 
in the execution proceedings or in the 
conduct of the sale and that there had 
been no: inadequacy of price and he ac. 
cordingly dismissed the application for 
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setting ^ aside the sale. The quegs 
tion as regards the notice under O, XXI 
r. 22 was again raised by the judgment- 
debtor and tne learned Subordinate J udge 
found that the notice had been issued and 
properly served. It will be noticed that this 
finding was directly contrary to the finding 
arrived at in the previous proceedings for 
setting aside the sale, in which the learn- 
ed Subordinate Judge had held that al- 
though the notice under O. XXI r. 22 
had been issued it was Suppressed but 
not served. 'fhe matter went in &ppeal 
before the District Judge. The learned 
District Judge held that the finding in 
the previous application for setting aside 
the sale to the effect that the notice under 
O. XXI,r. 22 had been suppressed would 
operate as res judicata and it was not 
open to the Subordinate Judge in the 
present proceedings to hold that the notice 
under O. XXI,r. 22 had been served, He 
was, however, of opinion that the service 
of notice under O. XXI, r. 22 after setting 
aside the first sale was dispensed with 
by the Oourt under the provisions of sub-r, 
2 ofr. 22 and that, therefore, the sale was 
nota „bad sale on account of non-issue of 
a notice under O. XXI, r. 22. As regards 
the question of irregularity and illegality 
and the inadequacy of price the learned 
District Judge agreed with the Subordi- 
nate Judge and he dismissed the appeals. 
The judgment- debtors have, therefore, come 
up in second appeal. 

The point argued by the learned Advo- 
cate on behalf of the appellants is that 
the entire proceeding in execution was 
without jurisdiction inasmuch as the notice 
under O. XXI.r. 22 had not been served 
upon the judgment-debtors, Now, the 
finding of the learned District Judge 
which isa finding of fact and must be 
accepted, was that a notice under O, XXI 
r. 22 wes issued but suppressed. The 
first sale was held on 26th July, 1996. That 
sale was set aside on 4th Devember, 1926 
on the ground that the notice under O. 
XXI, r. 22 had been suppressed. After 
setting aside the sale, the Court made an 
order directing the decree-holder to take 
further stepsin execution and in the same 
execution proceedings fresh sale procla- 
mations were issued and the property 
was sold. The contention that after the 
setting aside of the saleon 26th July 
1926, the decree holders ought to have 
taken out fresh notice under O., XXI, r. 
22 is in my opinion not sound. It wag 
a continuation of the same execution pro- 
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ceedings in which a notice under O. XXI, 
r. 22 had already been issued. 

lt is next contended that a sale without 
the service of the notice under O. XXI, 
r. 22, was without jurisdiction. In ordi- 
nary circumstances it would be so, and 
there are authorities to the effect that a 
sale held without the service of the notice 
under O. XXI, r. 22 isa sale held without 
jurisdiction, In the present case, how- 
ever, the facta are that a notice was issued 
but suppressed. Thereafter the judgment- 
debtors appeared and raised objections to 
the execution of the decree as well as to 
the validity of the sale. Those objections 
were heard and disposed of by the Sub- 
ordinate Judge and thereafter he directed 
the decree-holder to take further steps. 
Under the circumstances there is no sense 
in insisting on the issue ofa fresh notice 
under O. XXI, r. 22 and the service thereof 
requiring the judgment-debtors to show 
cause why execution should not proceed. 
The judgment-debtors had appeared in 
Court and such objections had been taken 
by them. There was no necessity for issuing 
and serving fresh notice under O. XXI, 
r. 22 before holding the sale. All that 
O. XXI,r. 22 requires is that an opportunity 
should be given to the judgment debtors 
against whom execution is taken out more 
than a year after the decree to show cause 
why execution should not proceed. If a 
notice is issued but not served and yet 
the judgment-debtors appear in Court and 
raise objections, the object of O. XXI, r. 
99 is attained. In my opinion the fresh 
issue of a notice under O, XXI, r. 22 after 
the setting aside of the first sale was not 
necessary and the notice issued before 
the sale of 96th July, 1926, was sufficient 
in order to give the Oourt jurisdiction to 
hold the sale, especially when the judg- 
ment-debtors had appeared and taken all 
the objections that they could take to the 
execution proceedings. 

The learned advocate for the appellants 
has argued that the District Judge was 
wrong in holding that the failure to re- 
cord reason for not issuing a notice under 
O. XXI,r. 22 as prescribed by sub-r. 2 
amounted toan illegality and not an ir: 
regularity and, therefore, the sale ought to 
be set aside. In my opinion the ques 
tion asto whether the notice was dispens- 
ed with under sub-r.2 does not arise in 
the present case, because a notice had 
actually been issued and although not serv- 
ed, yet the judgment-debtors had notice 
of the execution and appeared in Court, 
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There was no dispensing with the issue 
of the notice under sub-r. 2, r. 22. 

Under the circumstances Iam of opin- 
ion that the order of the learned District 
Judge is correct and these appeals must 
be dismissed with coste. 


Macpherson, J.—I agree. A 
A. Appeals dismissed, 


PATNA HIGH COURT. 
Sroonp Orvin APPBAL No. 195 or 1925. 
November 21, 1927. 
Present:—Sir Dawson Miller, 

Kr., Chief Justice, and Mr. Justice Adami. 
SARASVATI OHARAN PRASAD SINGH 
ADN OTHBRS— APPELLANTS I 


versus 
SURAJ DEO NARAIN 8INGH 
AND OTHBRS— RESPONDBNTS. 

Bengal Tenancy Act (VIII of 1885), ss. 12, 18— 
Permanent tenure—Sale of tenure as occupancy hold- 
ing—Provisions of s. 18 not complied with—Subsequent 
sale of tenure for decree for rent obtained against 
original tenant—Purchaser's rights—Estoppel agarnst 
contending that second suit was not properly con- 
stituted. 

Section 12 of the Bengal Tenancy Act has no 
application to the case of a gale of permanent tenure 
in execution ofa decree. The section which is pro- 
perly applicable is s. 13. [p. 653, col. 1.] 

A fractional share of a saramoityan tenure held 
at arate of rent fixed in perpetuity was put up for 
sale by the plaintiffs in execution of a money-decree 
as an occupancy holding and purchased by the 
plaintiffs. The landlords subsequently obtained & 
decree for rent impleading the original tenant alone 
asa party and sold the holding describing it pro- 
perly as a saramoiyan tenure and the purchaser 
at this sale obiained delivery of possession The 
plaintiffs sued for recovery of possession . 

Ileld, thatthe plaintiffs were estopped from con- 
tending that the rent suit against their transferrers 
was not properly constituted as they (the plaintiffs) 
had falsely described the holding as an occupancy hold- 
ing and had done nothing to inform the Court 
before the confirmation of the sale that the pro- 
perty was a holding at fixed rates, and had thereby 

y their own omission failed to inform the land- 
lords that they had purchased the holding. [p. 653, 


col. 2.] 

Held, further, that the plaintiffs did not acquire 
any interestin the saramowan tenure as what they 
purported to purchase was a share in an ordinary 
occupanoy holding. [ibid] 

Surapats Roy v. Ram Narayan Mukerji (1), Kristo 
Bullav Ghose v. Kristo Lal Singh (2) and Hamendra 
Nath Mukerji v. Kumar Nath Roy (3), distingu- 
ished. 

Second appeal from a decision of the Sub- 
Judge, Muzafferpur, dated the 16th January 
1925, reversing that of the Munsif, Haji- 
pur, dated the 17th March, 1924. 

Messrs. Hasan Imam and Mohamed Hasan 


Jan, tor the Appellants. 
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Messrs, S. M. Mullisk and S, N. Ray, for 

the Respondents. 
JUDGMENT. 

Miller, C. J.—This is an appeal on 
behalf of the defendants second party in 
the suit against a decision of the Subordinate 
Judge of Muzafferpur, in favour of the 
plaintiffs, dated ^ 16th January 1925, 
reversing 8 decision of the Munsif of 
Hajipur, which had dismissed the plaintiffs’ 
sult, 

It appears that in and before the year 
1913 Dasrath Rai and certain other 
members of his family, who are now re- 
presented by the defendants third party, 
were the tenants of a small holding 
measuring between three and four bighas 
of land in Mauza Dighi Kalan in the 
Muzafferpur District. It was held at a 
rate of rent fixed in perpetuity, 
commonly described as saramoiyan, and 
was so recorded in the Record of Rights. 
Bys.18, Bengal Tenancy Act a raiyat hold- 
ing at a rent or rate ofrent fixed in per- 
petuity is subject to the same provisions 
with respect to the transfer of his hold- 
ing, as the holder ofa permanent tenure. 
On 10th June, 1913, plaintifs Nos.1,2 
and 3, in execution of a money-decree 
obtained by them against the defendants 
third party, put up for sale a fractional 
portion of the holding describing it in 
the sale proclamation as an occupancy 
holding and themselves purchased it. 
On 13th September in the same year plaint- 
iff No.1, in execution of a similar decree 
obtained by him, put up for sale a 
further portion of the holding similarly 
described and himself purchased it. The 
portions so purchased at these $wo sales 
amounted together to approximately one 
bigha. At three later sales which took 
place on 13th November, 1915, 23rd Jan- 


uary, 1917, and 24th January, 1917, the 
plaintiffs or some one or more of 
them purchased the remainder of the 


holding. The first sale was in execution 
of a money-decree and the other two 
were by a kobala executed by the defendants 
third party. 

On 27th September, 1915, that is after 
the date of the first two sales above 
mentioned and before the remaining three, 
the landlords of the village, in whose 
sherista the names of the third party 
defendants were still registered as tenants, 
sued those defendants for arrears of rent, 
obtained a decree and put up the 
holding for sale on 7th June, 1919. At 
that sale Jamna Prasad, deceased, the 


SARASVATI CHARAN PRASAD SINGH V. SURAJ DEO NARAIN SINGH, 


Y 


651 


father of the defendants second party: 
who now represent him, was the pur- 
chaser and he subsequently obtained de- 
livery of possession by dispossessing the 
plaintiffs. The sale proclamation in that 
execution properly described the property 
asa saramoiyan interest. 

The plaintiffs now sue to recover pos- 
session, together with mesne profits, from 
the defendants second party. The landlords 
and the original tenants have also been 
impleaded as first and third parties 
respectively. The suit was contested by 
the defendants second party only. One 
of the main questions at the trial was 
whether, as the plaintiffs in their plaint 
alleged, the holding was held ata fixed 
rate of rent or whether it was merely 
an occupancy holding. In the former 
case, under the provisions of s. 11, Bengal 
Tenancy Act, the holding would be transfer- 
able without the consent of the landlord, and 
it would, ordinarily, be incumbent upon 
the landlord to sue all the actual tenants 
in whom the property vested in order 
to enable him to’ obtain a decree having 
the force of a rent Uecree. In the latter 
case, unless there was a custom 
of transferability in the village, which 
was not the casehere, the holding would 
be non-transferable and the landlord could 
properly sue the registered tenants unless 
he had recognized the transfer, which was 
not the case. 

The Munsif of Hajipur, before whom 
the case came for trial, held that the 
presumption attaching to the entry in the 
survey khatian describing the holding as 
saramoiyan ‘was rebutted by the evidence 
and that it was in fact an ordinary oc- 
eupaucy holding, and as there was no 
custom of transferability, the plaintiffs 
by their purchase acquired no right to 
possession against the landlords or those 


who purchased in execution of the 
rent decree obtained by the land- 
lords. 


The Subordinate Judge on appeal differ- 
ed from the Munsif on this point and 
found that the holding was one held ata 
fixed rate of rent and was freely 
transferable. He further held that the 
two purchases by the plaintiffs in execu- 
tion of money-decrees against the defend- 
ants third party in 1913 vestedin them 
the portions so purchased and, therefore, 
the decree obtained by the landlords in 
the rent suit breught in 1915 against 
ihe defendants third party, without 
impleading their transferees the plaintiffs, 
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did not createa charge upon the property 
as those defendants did not, when the 
suit was instituted, represent the entire 
tenancy, and the decree must be regarded. 
as a money-decree only. From this it 
followed that the holding which had 
entirely passed out of the hands of the 
defendants third party by the 24th 


January, 1917, could nof be attached and, 


sold in execution of the so-called rent 
decree, the execution proceedings having 
been instituted after that date. It was 
contended, however, on behalf of the 
defendants second party, that, as no 
notice of the transfer to the plaintifs 
was given the landlords, as prescribed by 
s. 13, Bengal Tenancy Act, the landlords were 
not bound to recognize the transferees 
as tenants and might still sue the registered 
tenants. The learned Subordinate Judge 
considered that this point was concluded 
by the decision of the Judicial Committee 
in Surapati Roy v. Ram Narayan Mukerji 
(1) which decided that under 8.12, Bengal 
Tenancy Act, a transfer of 8 permanent 
tenure is complete as soon as the 
instrument of transfer is registered as 
therein prescribed, and the transferrers 
are not thereafter liable for rent to the 
landlord. He accordingly reversed the 
decision of the Munsif and passed a decree 
in favour of the plaintiffs for possession and 
mesne profits. From that decision the 
-defendants second party have appealed to 
this Court. 

In my opinion the decision in Surapati 
Roy v. Ram Naragan Mukerji (1) is not 
conclusive of this case nor are the facts 
at all similar. There the patnidar as 
landlord sued 15 defendants as darpatni- 
dars for rent, alleging that they were all 
jointly interested in the under-tenure and 
jointly and severally liable for the whole 
rent. Some of the defendants, denied 
liability on the ground that before suit 
they had transferred their interest to their 
co-sharers, the remaining defendants, by a 
deed of relinquishment properly registered 
as prescribed in s. 12, Bengal Tenanoy Act, 
and that from the date of 
they ceased to have any interest in this 
property and were not liable for the subse- 
quent rent. The contention which had 
found favour in the High Court at Calcutta, 
whose judgment was then under appeal, 
was that there was no consideration for 


(1) 73 Ind. Oas. 193. 50 0.680; 50 I. A 155; A.I. 
R. 1923 P.O. 88; 45 M. L. J. 219; 18 L. W. 681; 
L. T. 314; 39 0, L. J. 26; 28 O. W. N. 
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transfer which was, therefore, inoperative. 
Their Lordships of the Judical Committee 
appear to have agreed with the Subordinate 
Judge, whose judgment,they quote, that 
the question of consideration was a matter 
between the transferrers and transferees 
and did not concern the plaintiffs and held 
that a transfer of a permanent tenure bya 
registered document was complete under 
s. 12, Bengal Tenancy Act as soon as the 
document was registered following the 
earlier decisions of the Oalcutta High 
Court in Kristo Ballav Ghose v. Kristo Lal 
Singh (2) and Hamendra Nath Mukerji v. 
Kumar Nath Roy (3). In the last cited 
case it was held that a relinquishment in 
favour of co-sharer tenure-holders was com- 
plete and the liability of the transferrers 
ceased on registration under s, 12 notwith- 
standing that the landlord's fee required 
by the section had not been paid to him. 
It seemsclear that non-payment of the 
landlord’s fee would not invalidate the 
transfer in view of s, 1, Bengal Act I of 1903 
(the Bengal Tenancy Validation and Amen- 
ding Act) andi the Oourt relied on that 
section. In the former case the objection 
taken by the landlords was that the trans- 
ferrer remained liable because the notice 
required by s. 12 to be served on the land- 
lords had been served on one only of them 
although registration had been effected and 
the transferee's name had in fact been duly 
registered in the landlord’s sherista in 
place of the previous tenants. Again it 
was held that the property passed on 
registration and that thenceforward the 
transferrer was not liable for rent. 


It will be observed that in those cases 
there is nothing to indicate that the trans- 
ferees omitted to do anything that was 
required to be done by them, before 
registration under the section and it does 
not appear that it was through any fault 
of theirs that the fee was not transmitted 
to the landlord in the one case or that 
the notice was not served on each of the 
landlords in the other. I do not question 
the correctness of the decisions in those 
cases, but the question for decision 
which there arose was not whether the 
suit against the tenants was properly consti- 
tuted, but whether some of the defendants 
who had transferred their interest by a 
document properly registered under the 
Act remained liable for the rent accruing 
due after the registration. 


(2) 16 O. 642. 
(3) 12 O. W, N, 478, 


1171. C. 1829 


Inthe present case no question of regis- 
tration arises, for s. 12 has no application 
to the case of a sale in execution of a decree. 
In this case the relevant section, assuming 
that the plaintiffs acquired an interest in a 
holding at fixed rates, is s. 13 which applies 
to sale of & permanent tenure in execution 
of a decree other than a rent decree and 
provides that the Court shall before con- 
firming the sale under s. 312 (now O. XXI, 
r. 22) Oivil Procedure Code., require the 
purchaser to pay, in addition to theland- 
lord's fee and the cost of transmission pres- 
cribed in the earliersection, such further 
fee for service or noticeon the landlord as 
may be prescribed, 

Under s. 17 the earlier provisions relat- 
ing to transfer of à permanent tenure apply 
equally, subject to s. 88, to a transfer of a 
Share in & permanent tenure. Now the 
provisions of s.13 which require certain 
things to be done before the sale can be 
confirmed, including the deposit ofa fee 
for service of notice of the sale upon the 
landlord were not complied with and, 
therefore, the landlords had no informa- 
tion as to the transaction whereby the 
plaintiffs purchased a portion of the 
holding in 1913. The landlords accord- 
ingly sued the registered tenants for the 
rent, and it is not contended that the rent 
was not due or that the plaintiffs, had 
they been joined 88 defendants in that 
suit, could have successfully resisted the 
claim. Had the Execution Oourt in 1913 
been informed before confirmation of the 
sale that the property purchased wasa 
portion of a holding at fixed rates it would 
have required the plaintiffs to conform 
with the provisions of s. 13 and &; may be 
presumed that in due course the landlords 
would have been informed through the 
Collector of the transaction as provided in 
sub-s. (2) of 8. 13. It is unnecessary to 
determine whether, if the plaintiffs had 
done all that was required by them and 
still the landlord had not received notice 
they could then have contended that the 
rent guit was not properly constituted; but 
inthe present case they did nothing by 
way of informing the Court before con- 
firmation of the sale that the property was 
aholding at fixed rates. The reason they 
assign for their mission is that the pro- 
perty which they put up for sale and 
purchasedin execution of their decrees in 
1913 was not described in the sale pro- 
clamation as a portion of a holding at fixed 
rates but & portion of an occupancy holding 
and, therefore, s. 13 had no application, 
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The plaintiffs,however, were themselves the 
decree-holders and they are responsible for 
the description in the sale proclamation of 
the property they attached and sold in 
execution of their money-decrees, Their 
case now is that the property was in fact a- 
tenancy at fixed rates although not se 
described by them when they purchased it. 
They know best why they falsely described 
the property as an occupancy holding; and 
it was through their own omission that the 
landlords were net informed of the trans- 
action. In such circumstances I think 
there would be good ground for holding 
that they are estopped from contending 
thatthe rent suit against their transferrers, 
the original tenants, was not properly 
constituted; but there is another aspect of 
the case which, in my opinion is fatal to the 
plaintiffs’ claim. They never in fact pur- 
chased a sharein a saramoiyan interest in 
1913 in execution of their decrees. What 
they purported to purchase at those sales 
was a share inan ordinary occupancy hold- 
ing and the sarameiyan right was not 
transferred to them. 

It follows, therefore, that the third party 
defendants were not divested of that right 
at thattime and legally remained tenants 
holding at a fixed rate of rent, 
and the rent suit against them was properly 
constituted and the sale in execution of the 
rent decree passed the interest to the appel- 
lants and forms a first charge upon the pro- 
perty. It may be urged that this is a some- 
what technical point, but those who rely 
upon technicalities and the plaintiffs’ claim 
is clearly unsupportable on the merits—can- 
not complain if they are resisted by their 
own weapons. In my opinion the appeal 
should be allowed with costs here and in 
the Oourts below against the plaintiffs. 
respondents. The decree of the Subordi- 
nate Judge will be set aside and that of 
the Munsif restored. 

Adami, J.—I agree. 

A. Appeal allowed. 





PATNA HIGH COURT. 
Fixer Civin AePman No. 141 or 1925. 
December 1, 1928. 
Present:—Mr. Justice Das and 
Mr. Justice James. 

Hafiz ZEYAUDDIN AN» OTHERS— 
PLAINTIFP8—À PPHLLANTE 


versus 
JAGDEO SINGH AND orHggS—DHBFRNDANTS 
— RESPONDENTS. 
Landlord and tenant—Suit for produce reni— 
Burden of proof of amount of rent. 
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In a suit for produce rent the entire onus is on the 
defendants to satisiy the Court what the produce 
wag during the years jn guit. f 
First appeal from a decision of 
the Subordinate Judge, Patna, dated the 
12th June, 1925. 
Messrs. Khurshed Husnain and B. C. 
Mitra, for the Appellants, 
Messrs. S. M. Mullick, N. C. Ghosh and 
S. N. Roy, íor the Respondents. 
ORDER.—This was a suit for produce 
rent and the learned Subordinate Judge has 
given the plaintiffs a decree on the admis- 
sion of the defendants. It may be pointed 
out that the entire onus was on defendants 
to satisfy the Court what was the produce 
' during the years in guit and it may farther 
be pointed out that the learned Subordinate 
Judge has disbelieved the evidence 
of the  defendaute. But disbelieving 
the evidence, the learned Subordinate 
Judge has proceeded on the admission of 
the defendants and has given what I consi- 
der a very inadequate decree to the plaintiffe. 
Mr. S. M. Mallick appearing on behalf 
of the tenants agrees that, the road-cess 
return should be taken as the basis of the 
By consent of the parties the 
plaintifis will have a decree at the rate of 
Rs. 262-29 per year besides cess. 
plaintifis are also entitled to damages at 
the rate of 25 per cent. There will beno 
order for costs in this Court. Interest at 6 per 
cent. per annum wil run upon the decree 
from the date hereof until realisation. 
A. Appeal accepted. 





PATNA HIGH COURT. 
APPRAL FROM APPELLATE DROESE 
No. 372 or 1827. 
December 5, 1928. 
Present :—Mr. Justice Das 
and Mr. Justice James. 
Musammat LAKHPAT KUER 
— DEFENDANT— APPELLANT 
versus 


T 
Vendor and purchaser—Covenant for trtle—Know- 
ledge of defect, effect of—Sutt for refund of pur- 
damages—Limitatton—Cause of action 


Under s. 52 (a) of the 
there is & covenant for title in ev conveyance 
irrespective of the question whether the buyer had or 
had not notice of any infirmity in the title ofthe seller. 


1 

l refund of the purehase-money paid 
under a registered deed of sale or for damages for 
breach of covenant for title falls under Art. 116 and 
not under Art. 97 of Sch. 1 ofthe Limitation Act. [p. 


656, col. 1.] 


is not ab initio void, the cause of action for such & 
suit arises only when it is found that there isno 


good title. ID 656, col. 2.] 
Multan Jayaram v. Budhumal Kevalchand (2) 


and Subbaraya v. Rajagopala (3), followed. 

Where the suit is in substance a suit based on 
a registered document and where such a suit can 
be regarded as a swt for compensation for breach 
of a contract then Art.116 must apply although such. 
a suit may fall under some other provision of the 
Limitation Act. [p. 656, col. 1.] 

Appeal from a decision of the District 
Judge, Gaya, dated the 24th November, 
1926, confirming that of tbe Subordinate 
Judge, Gaya, dated the 23rd April, 1926. 

Mr S. N. Roy, for the Appellant. 

Messrs. S. M. Mullick and Sarjoo Prosad, 
for Mr. Kailas Pati, for the Respondent. 

JUDGMENT. 

Das, J.—In this suit the plaintiffs claim 
to recover the sum of Rs. 4,200 from the 
defendant or in the alternative for such 
damages as the Oourt may think proper 
to award to them; The suit succeeded in 
the Courts below and the defendant appeals 
to this Court. 

Shortly stated the facts are as follows: 
On the 18th February, 1911, the defendant 
sold a certain property to the plaintiff for 
the sum of Rs. 4,200. The defendant was 
the widow of one Bhagmal Sahu and pro- 
fessed to transfer the property in question 
to the plaintiff in her right a8 the widow 
of her deceased husband. It appears that 
Bhagmal had a step-brother Ram Oharan 
Sahu and on the 22nd November, 1917, Ram 
Charan sold the property in question to 
one Chakauri Singh. It is obvieus that 
Ram Oharan claimed a title to the pro- 
perty byeright of gurvivorship to the ex- 
clusion of the widow Musammat Lakhpat 
Kuer. In 1919 Chakauri instituted & suit 
being Suit No. 18 of 1919 as against the 
present plaintiffs and the defendant for 
recovery of possession of the property in 
question. Musammat Lakhpat entered ap- 
pearance in the suit and filed a written 
statement which was rejected on the 
ground that it had been filed too late. The 
suit was, however, contested by the present 
plaintiffs. On the 14th July, 1919, the Oourt 
of first instance decreed the suit of Ohakauri 
both as against the present plaintiffs and 
the present defendant. The present defend- 
ant Musammat Lakhpat was apparently 
satisfied with the decree pronounced by the 
Court of first instance; but the present 
plaintiffs presented an appeal to this Oourt. 
The appeal did not proceed to a hearing 
because the parties, namely the presen® 
plaintiffs and Chakauri compromised th 
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dispute between them. The present plaint- 


iffs paid Rs, 6,800 to Chakauri and obtained 
& good title to the disputed property. The 
present suit was instituted on the 7th 
March, 1925, by the plaintiffs for recovery of 
the sum of Rs. 4,200 which was the sum 
which they had paid to Musammat Lakhpat 
on theconveyance of the 18th February, 1911. 

There is no question thatthe plaintifis 
are entitled to some sort of decree against 
the defendant if their suit be within time. 
It was contended that the present suit does 
not lie because the plaintiffs were aware of 
the infirmity of the title of the defendant. 
But that question does not arise in view 
of the fact that the conveyance imports a 
covenant for title under s. 55 cl. (2), of the 
Transfer of Property Act. That clause 
provides as follows: 

“The seller shall be deemed to contract 
with the buyer that the interest which the 
seller professes to transfer tothe buyer 
subsists and that he has power to transfer 
the same” and then follows a proviso with 
which we are not concerned in this litiga- 
tion. It will be noticed that the covenant 
which s. 55, cl. (2) importe has nothing to 
do with the question whether the buyer 
hasor has not notice of the infirmity of the 
title of the seller. The question whether 
the plaintiffs had or had not knowledge of 
the infirmity of the title of Musammat 
Lakhpat is, therefore, irrelevant. 

But then arises the question whether the 
suit is within time, lt hasbeen contended 
before us that if the suit be regarded as a 
suit for damages for breach of covenant 
under s. 55, cl, (2) then time began to run 
from the date of the conveyange namely, 
the 18th February, 1911, and the suit must 
fail on the, ground that it is barred by 
limitation. But thatif the suit be regarded 
as a suit for a refund of the purchase- 
money then Art.97 would apply and 
time must run from the 14th J aly, 1919, 
when the consideration must be deemed 
to have failed and that even on this view 
the suit must be dismissed as barred by 
limitation. Now the suit is in substance a 
suit for refund of the purchase-money; but 
the plaintiffs have alternatively asked for a 
decree: “If the plaintiffs be not deemed 
entitled to recover the consideration money 
a decree for the amount in claim may by 
way of damages, be awarded to the plaint- 
iffe against defendant No. 1", 

But in the view which I take it is im- 
material to consider whether the suit isa 
suit for refund of the purchase maney or a 
suit for damages for breach of the covenant 
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under s. 55, cl. (2)of the Transfer of Pro- 
perty Act. In Tricomdas Cooverji Bhoja v. 
Gopinath Ji Thakur (1)it was pointed out 
by the Judicial Committee that toa suit 
for royalties due under a registered lease 
of certain land with the right to dig coal, 
Art. 116 of the Limitation Act ‘for com- 
pensation for breach ofa contract in writing 
registered ‘and providing a six yeara’ period 
of limitation and not Art, 110 for ‘a suit 
for arrears of ‘rent’ and giving only three 
years must be held to be applicable, It 
will be noticed that the suit which was 
before the Privy Council was a suit which 
directly came within Art. 110 of the 
Limitation Act, It was undoubtedly a suit 
for arrears of rent and Art. 110 clearly 
applied giving only three years for the 
commencement of the suit. But the 
Judicial Committee pointed out that if 
Art. 116 does apply toa case thenit ig 
quite immaterial to consider whether the 
case does not fall under some other provi- 
sion of the Limitation Act, It will be 
useful to cite the following passage from 
the judgment of the Judicial Committee 
which appears to me to be directly in point: 
“Both these Acts draw, as the Act of 1859 
had drawn, a broad distinction between 
unregistered and registered instraments 
much to the advantage of the latter. The 
question eventually arose whether a suit 
for rent on a registered contract in writing 
came under the longeror the shorter 
period. On the one hand, it has been con- 
tended that the provision as to rent is plain 
and unambiguous, and ought to be applied, 
and that in any case 'compensation for the 
breach of & contract’ points rather to a claim 
for unliquidated damages than to a claim 
for payment ofa sum certain, On the other 
it has been pointed out that ‘com pensation’ 
is used in the Indian Contract Act in a 
very wide sense, and that the omission from 
Art. 116 of the words, which occur in 
Art. 115, ‘and not herein specially pro- 
vided for is critical,” and then their 
Lordships proceed to make these obser- 
vations: “Article 116 is such a Spécial pro- 
vision and is not limited, and, therefore, 
especially in view of the distinction long 
established by these Acts in favour of 
registered instruments, it must prevail. 
There is a series of Indian decisions on the 
point, several of them in suits for rent 
though most of them are in suits on bonds”. 

(1) 39 Ind. Cas. 156; 44 O. 749; 1 P.L. J. 983. 15 
A. L.J. 217; 250. L. J. 279; 32 M. L. J, 357; 21 M, 
L. T. 262; 21 O. W. N. 571; (1917) M. W.N. 
0). W. 654; 19 Bom, L. R. 450; 44 L A, 65 
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and then their Lordships proceed to discuss 
the decisions of the Indian Oourts. I 
regard the decision of the Judicial Oom- 
mittee as establishing «that {where the suit 
is in substance a suit based on a registered 
document and where such a suit can be 
regarded as a suit for compensation for 
breach of a contract then Art. 116 must 
apply although such a suit may fall under 
some other provision of the Indian Limita- 
tion Act. 

But then arises the interesting 
question what is the starting point from 
which limitation would begin to run? 
Mr. 8. N. Rai appearing on behalf 
of the appellant contends that limitation 
would begin to run from the dateof the 
contract namely the 18th February, 1911, 
Mr. S. M. Mullick contends that limitation 
would run from the 14th July, 1919, when 
the claim of Obakauri was established as 
against the parties to this litigation. In 
my opinion the decision of Macleod, C. J., 
in Multanmal Jayaram v. Budhumal 
Kevalchand (2) is conclusive of this ques- 
tion. The facts were as follows: In 1911 
the plaintiffs bought two lands under a 
registered sale-deed and went into posses- 
sion. One of the lands was let to a tenant. 
The tenant claimed the land as his own; 
and established his title to the landin 1913 
the decree was confirmed by the High 
Oourt in 1916. In 1917, the plaintiffs sued 
their vendors for cancellation of the sale of 
1911 and to recover the consideration 
money together with the amount spent by 
them in improving the land and the costs 
incurred by them in defending the suit 
brought by the tenant. The trial Oourt 
held that the consideration for the sale 
failed in 1913 when the tenant established 
his claim in a Court of Law and that the 
guit was barred by Art. 97 of the Limita- 
tion Aet. On plaintiffs appealit was held 
by the Bombay High Oourt that Art. 116 
applied and that time began to run from 
the date when the tenant established his 
title to the land in 1913. The learned 
Ohief Justice in deciding the case pro- 
minently referred to a decision of the 
Madras High Court in  Subbaroya v. 
Rajagopala (3). That was a suit by pur- 
chasers torecover the amount paid by them 
to the defendants or their predecessors for 
acertain property on the ground that the 
consideration for the sale failed when the 
plaintiffs were deprived of possession. In 
deciding the case the learned Judge in the 
Madras High Oourt said as follows: “In 

2) 61 Ind. Cas. 70; 45 B. 955; 23 Bom. L. R. 325. 

3) 23 Ind. Cas. 570; 38 M. 857; 19 M. L. T. 240; 
(1914) M. W. N. 376. 
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the present case,the conveyance was prima 

facie unimpeachable, and I do not think 
the construction to which the release of 
Gnanammal lent itself in the eye of law 
can be said to be knowledge of the 
defect of title. On the second question as to 
when the cause of action for damages arose, 
avery large number of cases were quoted 
before me. These case can, roughly speak- 
ing beclassified under three heads : (a) where 
from the inception the vendor had no title 
to convey and the vendee has not been put 
in possession of the property; (b) where the 
sale is only voidable on the objection of 
third parties and possession is taken under 
the voidable sale; and (c) where though 
the title is known to be imperfect, the 
contract is in part carried out by giving 
possession of the properties.” Now stop- 
ping here fora moment it will be noticed 
that the present case falls under head (b) 
where thesale is only voidable on the objec- 
tion of third parties and possession is taken 
under the voidable sale. It was contended 
hefore us that the sale was not voidable 
but void ab initio since it has been found 
that Musammat Lakhpat had no title what- 
ever to convey. But this point was very 
completely dealt with in the judgment 
ofthe High Oourt where it was pointed out 
that a transaction cannot be regarded as 
void ab initio where both the parties 
consider that the vendor hasa good title to 
convey. This being so as between the 
parties to this litigation it cannot be 
regarded that the sale was void abinitio 
and there is no doubt that possession was 
taken under the voidable sale. Now pro- 
ceeding the learned Judge continued to say 
as follows; 

"In the second class of cases the cause of 
action can arise only when it is found that 
there is no good title. The party is in posses- 
sion and that is what at the outset under a 
contract of sale a purchaser is entitled to, 
and so long as his possession is not dis- 
turbed he is not damnified". The learned 
Chief Justice of the Bombay High Court 
adopted the reasoning of this case and held 
that ia the ‘case before him time began to 
run only when the tenant established his 
claim as against the vendor and the vendee. 
This case inmy judgment applies to the 
facts of this case. It must, therefore, be 
held that time began to run from the 14th 
July, 1919, and as the suit has been brought 
within six years from that date the suit is 
well within time. 

I would dismiss this appeal with costs. 

James, d.—1 agree. 


A. Appeal dismissed. 
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LAHORE HIGH COURT. 
FULL BENCH. 
Crvin Rergeenos No, 18 or 1927. 
June 10, 1929. 

Present :—Sir Shadi Lal, Krt., Chief 
Justice, Justice Sir Alan Broadway, 
Kr., Mr, Justice Zafar Ali, Mr. Justice 
Tek Ohand, and Mr. Justice Jai Lal. 

Bhagat JIWAN DAS AND OTHERS 


— PRTITIONERS 
versus 
INOOME TAX COMMISSIONER, 
$ gi EA Ran ONANG, 
Act 1982), s. 1—'Arising', 
naing of Goods a b dal Tadia dui 


sold outside—Income, whether taxable—Place of 
accrual of income—Interpretation of Statutes— 
Principle governing interpretation of fiscal legislation 
—Extension of scope or putting equitable construction, 
legality of—Precedenis—Judgments, value of, as legal 
precedents, 

A person residing in British India is not liable to be 
assessed to income-tax on any part of the profits deriv- 
ed from the sale ina foreign country of the goods 
pee by him in British India when the profits 

ve neither been received ın, nor brought into British 

India. The Indian Law bases the liability of a person 
to taxation on the place where the income accrues 
or arises or is received but noton the place of his 
residence. If the place of accrual or arising or 
receipt is British India, the income is taxable 
otherwise it is not, unless the income though accru- 
ing or arising or received outside British fadia. is, 
by a fiction of law deemed to have accrued or arisen 
1 to have been received in British India. [p. 658, col. 
1. 
Rogers Pratt Shellac Co. v. Secretary of State for 
India (1), Commissioner of Income Tax v. Steel 
Brothers & Co. (2), Secretary tothe Commissioner, 
Salt, Abkari & Separate Revenue, Madras v. Rama- 
nathan Chetty (4), distinguished. 

Secretary to the Board of Revenue (Income Taz), 
Madras v. Madras Export Co. (5), applied, 

Profits actually accrue or arise at the place where 
the goods are sold and not at the place where they 
are merely purchased for export. (p. 660, col. 1.] 

The expression "arising" as used fn s.4 (1) of the 
Income Tax Act is to all intents and purposes 
synonymous with the term “accruing”. [p. 658,.col 1] 

Rogers Pratt Shellac Co. v. Secretary of State for 
India (1), referred to. 


Courts cannot extend the scope of a fiscal en- 
actment by analogy or place upon it what is called 
a beneficieat or equitable construction in order to 
prevent a real or supposed anomaly. The principle 
of all fiscal legislation is that if the person sought 
to be taxed comes within the letter of the law he 
must be taxed, however great the hardship may 
appear tothe judicial mind to be. On the other 
hand ifthe Orown seeking to recover the tax cannot 
bring the subject within the letter of the law, the 
subject is free, however apparently within the spirit 
of the law the case might otherwise appear to be. [p. 

669, col. 1.] 

' — Partington v. Attorney-General (0) Greenwood v. 
Smidth & Co. (7), followed. 

Every judgment must be read as applicable to 
the particular facts proved or assumed to be proved, 
since the generality of the expressions which may 
be found there are not intended to be expositions of 
the whole law, but governed and qualified by the par- 
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ticular facta of the case in which such expressions 
are to be found. fp. 659, col, 1. 
Quinn v. Leathem (3), followed. 


Oase referred under s. 66(2)of the 
Income Tax Act, XI of 1922, by the Com- 
missioner of Income Tax, Punjab, and 
N. W. F. Province, Lahore, by his order 
dated the 18th April, 1927. 


Dr, Moti Sagar, R, B., Messrs. Mehr 
Chand Mahajanand Amar Nath Chona, for 
the Petitioners, 

Messrs, Jagan Nath Aggarwal and R. C. 
Soni, for the Respondent. 


ORDER. 

Shadi Lal, C. J.—The question sub- 
mitted to us may be stated in a few words. 
A person, who resides and carries on 
business in British India, purchases goods 
in British India andsends them for sale 
to his shop in Kashmir, a country outside 
British India, Is he liable to be assessed 
to income-tax under the Indian Income 
Tax Act, XI of 1922, in respect of any 
part of the profits derived from the 
gale of the goods; and if so, what part? 

We may clear the ground by stating at 
the outset that we are not hers concerned 
with the profits of the business which is 
carried on in British India, or with any 
part of the profits derived from the sale” 
of the goods in the foreign country, 
which have been received in, or brought 
into, British India. The profits of both 
these descriptions are certainly taxable in 
British India. 

The answer to the question depends on 
the interpretation to be placed upon s.4 
sub-s. (1) of the Statute, which, so far as itis 
material to the present discussion, is in 
the following terms:— 

“Save as hereinafter provided, this Act 
shall apply to all income profits or gains*** 
accruing or arising, or received in British 
India”. 

Ex concesso, no part of the profits in this 
case has been received in British India; 
and the question, stripped of all irrelevant 
details, is thus narrowed down to the 
following issue: Whether a person resid- 
ing in British India is liable to be assessed 
to income-tax under the Act on any part of 
the profits derived from the sale in a 
foreign country of the goods purchased 
by him in British India, when the profits 
have neither been received in, nor brought 
into, British India. It must be remem- 
bered that the indian Law: bases the 
liability of a person to taxation on the 
place where the income (the word “income” 
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is used in this judgment asa compre- 
hensive term including, not only what is 
strictly called income, but also profits and 
gains, accrues or arises or is received, but 
not onthe placeof his residence. If the 
place of accrual or arising or receipt is 
British India, the income is taxable, 
otherwise it is not, unless the income, 
though accruing or arising or received 
outside British India is, by a fiction of 
law, deemed to have accrued or arisen or 
to have been received in British India. 
It is, however, conceded that the question 
before us is notaffected by any such legal 
fiction, and, as stated above,no part of the 
profits was received in or brought into 
British India. We must, therefore, con- 
centrate our attention upon the problem 
whether any part of the profits accrued, or 
arose in British India. 

The learned Counsel on both sides are 
agreed that the expression “arising” as 
used in s. 4, sub-s. (1) is, to all intents and 
purposes, synonymous with the term “accru- 
ing". As observed by Mukerji, J. in Rogers 
Pratt Shellac & Co. v. Secretary of State 
for India (1) “perhaps the two words seem 
to denote the same ideaor ideas very 
similar, and the difference only lies in 
this that one is more appropriate than 
the other when applied to particular 
cases”, The word “accrue” is not defined 
inthe Act, but according to Murray's 
Oxford Dictionary it means “to arise or 
spring as a natural growth or result", 
and in Webster's Dictionary it has the 
meaning "to come to by way of in- 
crease”, ; 


Now, the profits ofa transaction in the 
nature of a sale consist of the difference 
between the price received for the goods 
sold and the cost of procuring and sell- 
ing them. Inordinary cases, profits can 
be ascertained only when the price is 
realised, because until realisation it can- 
not be said that the transaction will 
result in profits. But we are here concern- 
ed, not with the time when the profits 
accrue, but with the place at which they 
accrue. Itis beyond dispute that the 
place, where the sale iseffected and the 
price realised, is certainly the principal 
place, if not theplace, of the accrual of 
profits. 

Mr. Jagan Nath for the Commissioner 
of Income Tax, however, contends that 
a partof the profits accrued in British 


(1) 83 Ind, Oas. 273; 520.1; 4 O. L. J. 110; 28 0. W, 
N, 1074; A. L R, 1925 Cal. 34. P 
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India where the goods were purchased, 
and he places his. reliance upon the judg- 
ment of the Calcutt& High Court Rogers 
Pratt Shellac Co., v. Secretary of State 
for India (1). It was held in that case that 
a Company incorporated in the United 
States of America and having its Head 
Office in New York and Branch Offices, 
agencies and factories in Calcutta, London 
and other places, which purchases goods 
in India, for sale in the open market in 
America, or for another Company in 
America, and which has also a factory 
in the United Provinces where raw produce 
is bought locally andis worked up into 
a form suitable for export to America 
is not exempt from assessment to income- 
tax in British India. It will be observed 
that that case was decided with refer- 
ence tos, 33 sub-s.(1) of the Income Tax 
Act, VII of 1918, which sub-sectien cor- 
responded to s, 42, sub-s, (1) of the present 
Act,and enacted a special provision to 
the effect that in the case of any person 
residing out of British India all profits or 
gains accruing or arising to such person, 
whether directly or indirectly, through or 
from any business connection in British 
India, shall be deemed to be income 
aceruing or arising within British India, 
and shall be chargeable to income-tax 
in the nameof the agent or any such per- 
son, and such agentshall be deemed for all 
purposes of the Act the assessee in respect 
of such income-tax. 

The decision of the case proceeded upon 


. the fiction introduced by the Statute under 


which income, though actually accruing 
out of British India,is deemed to accrue 
in British Todia. Farfrom lending any 
support tothe contention of the learned 
Oounsel, the judgment contains some ob- 
servations which go against him. As stated 
by Chatterji, J., at pages 11 and 13, no part 
of the Company's income actually accrued, 
arose or was received in British India; but 
under 8. 31, sub-s. (1) it should be deemed 
by a fiction of law to have accrued in this 
country. 


The judgment of the Rangoon High 

urt in Commissioner of Income-Tax v. 
Steel Brothers & Co. (2) is also founded 
upenthe same fiction. ln that case the 
assesses was a limited Oompany incor- 
porated undarthe English Law, and was 
admittedly non-resident in British India 
having its headquarters in London. It 


2 94 Ind. Cas. 468; 3 R. 014; A I R. 1926 Rang. 
97 (f. B). 
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carried on various large business under- 
takings in Burma, especially in connection 
with rice, timber and cotton. It also had 
numerous rice mills, saw mills, cotton 
ginning mills and vegetable oil mills in 
Burma, where commoditiesor raw materials 
were “worked up into forms suitable for 
use" and shipped to the United Kingdom. 
It also exported from Burma raw com- 
modities in the same formas purchased. 
The learned Judges decided that the 
profits or gains must be deemed, under 
8. 42, sub-s.(1) of the Indian Income Tax 
Act, XI of 1922, to have accrued or arisen 
in British India, and were, therefore, 
taxable underthe Indian Law. It wasa 
case in which the profits accrued to a 
non-resident through or froma business 
connection or property in British India; 
and the assessee was clearly liable under 
the special provision referred to above 
on the ground that the profits should be 
deemed tohave accrued in British India 
irrespective of the fast whetherthey did, 


or did not, actually accrue there. It is 
true that there are observations in the 
judgment which, if divorced from 


the context, can support the view that a 
part of the profita may be attributed to the 
mere fact of the purchase of the goods in 
British India, but, as the case clearly 
came within the language of s. 42, sub-s. 
(1), those observations cannot but be 
treated as obiter dicta. Moreover, as 
pointed out by Lord Halsbury in Quinn v. 
Leathem (3) " every judgment must be read 
as applicable to the particular facts 
proved, or assumed to be proved, since the 
generality of the expressione which may 
be found there are not intended to be 
expositions of the whole law, but governed 
and qualified by the particular facts of 
the case in which such expressions are to 
be found.” 

Mr. Mehr Ohand Mahajan, for the 
assessee invites our attention to the judg- 
ments of the Madras High Oourt in order 
to establish the proposition that no part of 
the profits can be held to accrue at the 
place where the goods are merely purchas- 
ed. In Secretary to the Commissioner Salt, 
Abkari & Separate Revenue, Madras v. 
Ramanathan Chetty (4) the rule was laid 
down that a person residing in British 
India, who is the proprietor of a money- 


Ay) (1505 A.O. 495; 70 L. J. P. O. 76; 65 J. P. 
708; 50 W. R. 139; 85 L. T. 289; 17 T. L. R. 749. 

4) 53 Ind. Cas. 976; 43 M. 75; (1919) M. W, N. 
5 ; m L, W. 570; 37 M, L.J. 663; 26 M. L. T. 497 
F. B.). 
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lending business carried on for him outside 
British India by agents resident there 
and keeps himself acquainted with the 
progress of the business and issues general 
insiructions to his agents carrying on the 
business, is not assessable to Indian 
income-tax if the income from such busi- 
ness is not admitted to British India, This 
judgment is clearly distinguishable and 
cannot be of any assistance in the present 
case. But the decision in Secretary to the 
Board of Revenue (Income Tax), Madras v. 
Madras Export Co, (5) has an important 
bearing upon the question before us. In 
that case a firm situated in Paris bought 
raw skins in Madras through an agent who 
exported them to Paris where they were 
sold on profit by the firm. A Division 
Bench of the Madras High Oourt held 
that the profits accrued wholly in France 
and were not, therefore, taxable in British 
India. The principle, upon which that judg- 
ment proceeds, is applicable to the present 
case. In that case, as here, goods were pur- 
chased in British India, and exported to 
& foreign country where they were gold and 
the sale resulted in profits, It is true that 
in the Madras case the person entitled to 
the profits was residing in a foreign 
country, while in the present case the 
assessee resides in British India. But 
this difference is wholly immaterial, 
because, as stated above, the Indian Law 
makes the place of the accrual of the in- 
come, and not the place of the residence, as 
the test of liability. If, as held in the Madras 
case, income accrued wholly outside British 
India, and no part ofit can be regarded 
as having accrued in British India on 
account of the purchase of the goods in 
British India, there is no reason why a 
different rule should govern the present 
ease, 

It is necessary to point out at this stage 
that this judgment, inso faras it decided 
that s. 33 gBub-s. (1) of the Indian Income 
Tax, Act of 1918 was not & charging seotion, 
but merely a machinery section (that is to 
say, a section which provides a method of 
carrying out the charge imposed by some 
other section), has been dissented from by 
the Caleutta High Oourt in Rogers Prait 
Shellae Co. v. Secretary of Satate for India. 
(1 and by the Rangoon High Oourt in 
Commissioner of Income Tax v. Steel 
Brothers Co. (2). In both these cases it 
was ruled that any income accruing or 


(5) Tl Ind. Oas. 756; 46 M. 360; 17 L. W. 161; 44 
M. L, J, 290; A. I R. 1923 Mad, 422; 22 M, L, T. 37, 
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arising to a non-resident through or from 
any business connection or property in 
British India should be deemed to be 
income accruing or arising within British 
India; and that it was immaterial 
whether the income did, or did not, 
actually accrue or arise in British India. 
But, as observed above, these judgments 
proceed upon the special rule enacted by 
the Statute by which income actually 
accruing at one place is deemed in certain 
circumstances to accrue at another place. 
It cannot, therefore, be reasonably argued 
that they enunciate any rule different from 
that laid down by the Madras High Oourt 
that the profits actually accrue or arise at 
the place where the goods are sold, and 
not at the place where they are merely pur- 
chased for export. 

It would appear from the judgment in 
Rogers Pratt Shellac Co. v. Secretary of 
State for India (1) that if the charging 
section had not been enlarged by s. 33 
gub-s. (1) of Act VII of 1918 (s. 41, sub-s. (1) 
of the present Act), the learned Judges 
would have held that the Company in that 
case was not liable to pay income-tax in 
this country. It is to be observed that 
while the Statute has enacted a special 
rule making a non-resident having business 
connection or property in British India 
liable to Jndian incoms-tax in respect of, 
the income accruing outside the territorial 
limits of British India, there is nə cor- 
respondening provision imposing a similar 
liability ona resident who derives income 
from the sale in a foreign country of the 
gous purchased by him in British India. 

e cannot extend the scope of the Statute 
by analogy or place upon it what is called 
a beneficient or equitable construction in 
order to prevent areal or supposed anoma- 
ly. As observed by Lord Oairns in 
Partington v. Attorney-General (6); “As I 
understand the principle of all fiscal 
legislation, it is this: If the person sought 
to be taxed comes within the letter of 
ihe law he must betaxed, hewever great 
the hardship may appear to the judicial 
mind tobe, On the other hand, if the 
Orown, seeking to recover the tax, cannot 
bring the subject within the letter of the 
law, the subject is free, however apparent- 
ly within the spirit of the law the case 
might otherwise appear to be. In other 
words, if there be admissible, in any 
Statute, what is called an equitable 
construction, certainly such a construction 
A (1869) 4 H. L. 100; 38 L. J. Ex. 205; 21 L.T. 
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is not admissible in a taxing Statute, where 
youshould simply adhere tothe words of 
the Statute. " 

Thesame rule of construction has been 
enunciated by Lord Buckmaster in the 
recent case Of Greenwood v. Smidth & Co. 
(T) in the following words :— 

“Itis important to remember the rule, 
which the Courts ought to obey, that, where 
it is desired to impose a new burden by way 
of taxation, it is essential that this intention 
should be stated in plain terms. The 
Courts cannot assent to the view that if 
a section in a taxing Statute is of doubtful 
and ambiguous meaning, it is possible out 
of that ambiguity to extract a new and 
added obligation not formerly east upon 
the tax-payer. ` 

Not only is there no provision identify- 
ing the place of the accrual of income with 
the place where the goods are purchased, 
but there is some indication in the Statute to 
the contrary. Take the case ef a person who 
purchases goods in a foreign country and 
sends them to British India for sale. Sec- 
tion 42, sub-s. (3) lays down that the profits 
shall be deemed to have accrued and arisen 
and to have been received in British India, 
This sub-section shows that where goods 
are purchased in a foreign country and 
sold in British Indis, the Indian Law 
regards, by &legal fiction or otherwise the 
place of the sale, and not the place of the 
purchase, as the place of the accrual of 
profits, 

We have been referred by the learned 
Counsel on both sides to some decisions of 
the English Courts on the Income Tax 
Acts of England, but they cannot furnish 
any guidance in the present case because 
the scheme and the phraseology of 
the English Acts are wholly different 
from those of the Indian Statute. I must 
however, examine the judgment of the 
Privy Councilin Commissioner of Taxation 
v. Kirk (8) wbich is claimed by Mr. Jagan 
Nath as a direct authority in support of 
his contention. In that case, the assessee 
wasa Company incorporated in the colony 
of Victoria and had its head office with 
a Board of Directors at Melbourne in that 
Colony. The Company carried on “the 
business of mining on lands held on lease 
from the Crown in the Oolony of New 
South, Wales. where it bad an office and a 
manager of the mines. The ore extracted 


(7) (1922) 1 A. 0.417; 91 L J. K. B. 349; 127 L. 
T. 68; 8 Tax. Oas. 193; 66 8. J. 349; 38 T. L. R. 
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(8) (1900) A. O. 588; 69 L. J. P. O. 87; 83 L, T. 4. 
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from the mines in New South Wales was 
treated by the Company's plant and con- 
verted into amerchantable product in that 
colony, but the sales of the products were 
made and the purchase-money was received 
either in London or in Victoria. The 
Company made profits from these busiaess 
operations, and the question arose whe- 
ther any part of the profits was assessable 
to taxation under the New South Wales 
Land andIncome Tax Assessment Act of 
1895. Now, 8.15 of that Statute provided 
thatincome tax was payable in respect of 
the annual amount of all incomes * * (1) 
arising or accruing to any person whereso- 
ever residing from any profession, trade* * * 
carried on in New South Wales; (3) derived 
from lands of the Crown held under lease or 
license issued by or on behalf of the Crown; 
(4) arising or accruing to any person 
wheresoever residing * * * from any 
other souree whatsoever in New South 
Wales not included in the preceding sub- 
sections. 

Their Lordships of the Privy Council 
held that the case came under sub-s. (3) 
in so far as the income derived from the 
extraction of the orefrom the Orown lands 
was concerned, and also under sub-s. (4) 
because of the conversion of the crude ore 
into & merchantable product which is a 
manufacturing process, and which, if not 
within the meaning of trade" in sub-s. (1), 
was certainly included in the words “any 
other source whatever" insub-s. (4). Itis 
clear that both the processes referred to in 
the judgment came within the ambit of 
8. 15, and the income derived therefrom 
was accordingly held to be taxablein the 
colony of New South Wales. 

Considering that the judgment of the 
Privy Oouncil deals with a case in which 
the business was admittedly carried on in 
New South Wales, I do notithink that it can 
be cited as an authority for the proposi- 
tion that the mere purchase of goods ina 
country for the purpose of enabling a 
person to trade in another country makes 
him liable to taxation in the former country 
on the ground that a part of the profits 
should betreated as having accrued there. 
The jadgment in Sulley v. Attorney-General 
(9) makes it absolutely clear that the mere 
purchase of goods in a country does not 
amount to an exercise of {trade in that 
country. Though the test of liability under 
the English Aot is the exercise of trade in 

(9) (1860) 5H, & N. 711; 29 L, J. Hx 464; 6 Jur. 


(N 8) 1018; 2 L. T. 430; 8 W. R. 272; 157 E. R. 1364; 
120 R, R. 793. 
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the United Kingdom, the following observa- 
tions of Cockburn, O. J.#are nevertheless 
pertinent here :— 

“Wherever a merchant is established, 
in the course of his operations his dealings 
must extend over various places; he buys 
in one place and sells in another. But he 
has one principal place in which he may be 
said to trade, viz., where his profits come 
hometo him. That is where he exercises 
his trade It would be very inconvenient 
if this were otherwise. If a man were 
liable to income-tax in every country in 
which his agents are established, it would 
lead to great injustice. The argument for 
the Orown must be carried to this extent, 
that merely buying goods in this country 
is a trade exercised here so as to subject 
the purchaser of the goods to income-tax 
+ * + * * It would be most impolitic 
thus to tax those who come here as 
customers. The subjects of a foreign state, 
not resident here, cannot be made amen- 
able to our laws. How then are their 
profits to be made amenable to the fiscal 
law? Simply by the provision that whoso- 
ever carries on the business and receives 
the profits here shall be assessed. But in 
the present case no profits are received by 
the firm, or existin this country.” 

The learned Counsel for the Commis- 
sioner of Income Tax argues that the 
purchase of goods is one of the several 
processes; the combination of which 
results in profits and that a part ofthe 
profits should, therefore, be attributed to 
that process. It is, however, conceded 
by the learned Oounsel that, if the assessee 
did not himself purchase the goods in 
British India, but asked his agent in the 
foreign country to order them from a firm 
in British India, no part of the profits 
should be assigned to any process per- 
formed in British India, and that the whole 
of the profits would in that case, be exempt 
from taxation uader the Indian Law. On 
principle there is littleor no difference 
between thetwo cases. The same remarks 
would apply tothe case of aperson who, 
instead of buying goods in the market, 
exported his own goods, e.g, the raw 
produce of his own land, to a foreign 
country for sale by his agent there. If 
the mere purchase of goods in British 
India would have the effect of making 
British India as the place of the accrual 
of a part of the profits, the same res]t 
could, by a parity of reasoning, be 
ascribed to the passage of goods through 
British India in the course of their transti 
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say, from one Native State where they are 
purchased to another NativeState where they 
are sold and result in profits. I do not, how- 
ever, think that this circumstance alone 
would render a part of the profits taxable 
in British India. 

The question, upon which we haveto 
pronounce our opinion is not free from 
difficulty but after a careful examination of 
the arguments urged on both sides I have 
reached the conclusion that the mere pur- 
chase of goods in British India has too 
remote a connection to justify the conclu- 
sion that a part of the profits should be 
held to have accrued in this country.’ I 
would, therefore, answer the question by 
stating that no part of the profits realised 
by the assessee by the sale of the goods 
in the foreign country, is taxable under the 
Income Tax Act of 1922, 

Broadway, J.—1 concur. 

Zafar Ali, J.—So do I. 

Tek Chand, J.—I concur. 

Jal Lal, J.—1 concur. 

R. L, Reference answered, 


—— 


LAHORE HIGH COURT, 
Suoonp CIVIL Appran No. 1804 oF 1998. 
January 15, 1929. 
Present:—Mr. Justice Dalip Singh. 
NATHU MAL—Deocrra-Hotprr— 
APPELLANT 


versus 
NASAR DIN, AND oTHERR8-—JUDGMENT- 
DBEBTORS— RESPONDENTS. 

Punjab Alienation of Land Act (XIII of 1900), s. 16 
—Agriculturist judgment-debtor—Mortgage of ' mort- 
gagee rights with sanction of Collector, legality of. 

In execution of a decree against an agriculturist 
judgment-debtor his mortgagee rights may be mort- 
gaged, if necessary, to an agriculturist and if no 
agriculturist is coming, to a non-agriculturist, with 
the sanction of the Collector, 

Second appeal from a decree of the 
District Judge, Gurdaspur, dated the 20th 
June, 1828, 

Mr. Shamair Chand, forthe Appellant. 

Mr. M. A. Ghani, for the Respondents. 

JUDGMENT.—The appellant in thia 
case obtained a decree for Rs. 1,138 and 
costs against one Nasar Din and others. The 
judgment-debtors are agriculturists while 
the decree-holder is a non-agriculturist. 
The decree-holder took out execution and 
got the proprietary land of the judgment- 
debtors attached and also certain mortgagee 
rights held by them. The decree-holder 
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prayed that there might bea compulsory 
mortgage of both proprietary land of the 
mortgagee rights. By February 1928, the 
learned Sub-Judge held that mortgagee 
Tights were “land” that permanent alie- 
nation of the same was illegal and sent the 
papers to the Collector for a report about the 
farm of thesaid right. The decree-holder 
appeared before the Tehsildar and stated 
that he did not want any farm. The learn- 
ed Sub-Judge on the papers being returned 
to him ordered the execution application to 
be filed. 

On appeal, the learned Distriet Judge 
held that a farm of mortgagee rights was 
meaningless a8 the mortgagor could redeem 
at any time and the farm would then 
become inoperative. But he held that as 
the decree-holder had not made any attempt 
to get the decree satisfied insome other 
manner, therefore, it was the general policy 
of the High Court that there should be no 
permanent alienation of an agriculturist’s 
land if the decree can be satisfied by a 
farm for aterm of years. This Oourt has 
no policy whatsoever. Itmerely administers 
the law and it is obvious as the learned 
District Judge himself points out thata 
farm of mortgagee rights is quite useless. 
It is for the decree-holder to choose what 
means he takes for the satisfaction of his 
decree and it is not for the Oourt to impose 
on him without very good grounds any 
particular method of enforcing his decree, 
I see no resson in this case why the mort- 
gagee rights should not be mortgaged, if 
necessary to an agriculturist and if no 
agrieulturist is forthcoming then to a non- 
agriculturist with the sanction of the 
Collector if necessary. 

With these remarks, therefore, I accept 
the appeal and return the case to the learned 
District Judge for disposal according to 
law. The decree-holder will have his costs 
of this appeal. 

A. Appeal accepted. 


LAHORE HIGH COURT. 
MISOHLLANEOUS First APPEAL No. 1840 
or 1928. 

January 10, 1929. 
Present:—Mr. Justice Bhide. 
DEVI DAYAL—APPLIOaNT—APPELLANT 


versus 
SARMUKH SINGH— OFFIOIAL REOBIYER 
— RESPONDENT. 
Provincial Insolvency Act (V of 1920), ss. 41, 48— 
Discharge—Order refusing discharge until insolvent 
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ocu order. 

ere an insolvent was found to have been guilty 
of exeessive diture and his assets amounted onl 
to a very small fraetion of the unsecured debts an 
the Oourt passed an order refusing a discharge 
until such time as the insolvent could make up four- 
annas in the rupee for his creditors : 

Held, that under the circumstances the Court ought 
to have passed an order under el (b) or (c) of 8. 41 
of the Provincial Insolvency Act either suspending 
the operation of the order of discharge for a 
specified period or granting an order of discharge 
Rr to any conditions as to earnings, etc. [p. 663, 
co. 

Miscellaneous first appeal from an order 
of the District Judge, Gujranwala, dated 
the 15th June, 1928. 

Mr. Bishan Nath, for the Appellant. 

JUDGMENT.—This appeal was heard 
ex parte as the respondent failed to appear 
in spite of service. In the course of insol- 
vency proceedings the District Judge, 
Gujranwala, has refused to grant an order 
of discharge to the insolvent and has passed 
an order which runs as follows: 

“The petitioner is & compounder. He 
has been guilty of excessive expenditure on 
deaths and marriages only. I cannot grant 
absolute discharge to sucha man. He can- 
not be granted a discharge until such time 
as he makes up four annas in the rupee for 
his creditors”. 

It appears thata very small fraction of 
the amount due to the unsecured creditors 
was paid from theamount realized by the 
sale of the estate of the insolvent. The 
learned District Judge apparently has 
found that the insolvent was guilty of ex- 
cessive expenditure on deaths and marriages 
only and in the circumstances absolute dis- 
charge could not begranted unders, 42 (a) 
Provincial Insolvency Act. Under a. 41, of 
the same Act it was open to the District 
Judge either to suspend the operation of 
the order of discharge for a specified period 
or grant an order of discharge subject to 
any conditions with respect to any earnings 
or income etc. He has not, however, follow- 
ed either of these two courses. It does not 
appear from his order whether the insol- 
vent is in a position to make up four-annas 
in therupee at all and, if so, during what 
period. It is contended before me that the 
insolvent is acompounder and his income 
is too small even for the maintenance of 
his own family. This matter does not ap- 
pear to have been enquired into at all. 

In these circumstances I must accept this 
appeal and, setting aside the order passed 
by the learned District Judge, remand the 
case to him for a proper order being passed 
under cl, (b) orel., (c) of sub-s. 4, s. 41, 
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Provincial Insolvency Act after making such 
further enquiry as may be necessary. I 
make no order as to costs, 

A. Case remanded. 


LAHORE HIGH COURT. 
SECOND Civi, APPBAL No. 2901 oF 1926. 
April 17, 1928. 

Present:—Mr. Justice Jai Lal. 
SARFARAZ ALI KHAN-—DEFENDANT— 
—APPALLANT 
VETEUS 
ABDUL GHAFUR KHAN AND OTHERS— 
PLaiNTIFFS—RBBSPONDBNTS. 

Practice—Appellate Court —Point raised in grounds 
of appeal not considered in judgmeni—Presumption 
of abandonment. 

The question whether where a point raised in 
the grounds of appeal is not considered in 
the judgment of the Appellate Court, it must be 
presumed to have been abandoned, depends upon 
the circumstances of the case. 

Second appeal from a decree of the 
Senior Sub-Judge, Rohtak, dated the 27th 
October 1925, modifying that of the Sub- 
ordinate Judge, Fourth Class, Jhajjar, dated 
the 25th August, 1924. 

Sheikh Muhammad Amin, for the Appel- 
lant. 

Messrs, Qabul Chand and Shamair Chand, 
for the Respondents. 

JUDGMENT.—This second appeal 
arises out of a suit for possession of land. 
It was defended by the defendant on the 
ground that the land belonged to him and 
not to the plaintiff and that the plaintiff's suit 
was barred by time, the defendant having 
been in undisturbed possession of the 
disputed property for more than twelve 
years. The trial Oourt decreed the plaint- 
iffa suit partially. Against this decree, an 
appeal was lodged in the Oourt of the 
Senior Sub-Judge of Rohtak by the defend- 
ant whoin the grounds of appeal reiterated 
his objection, as to limitation vide grounds 
No.2, 3 and 4. The learned Senior Sub- 
Judge held that a part of the land in suit was 
owned by the plaintiff He however failed 
to give any ues die the pleas of adverse 
possession and of limitation raised by the 
defendant and accepted the appeal and 
decreed the suit accordingly. This is an 
appeal by the defendant who contends 
that the learned Senior Sub-Judge should 
have given a finding on his pleas referred 
to above. The learned Oounsel for the 
respondent contends that as there is no 
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mention of these grounds in the judgment 
of the Senior Sub-Judge it should be 
assumed that they were abandoned by the 
defendant. Iam unable to agree to this 
contention under the peculiar circumstances 
of this case. There are, no doubt, some 
cases in which it has been held that under 
certain circumstances the Appellate Court 
can draw a conclusion that the points 
which have not been determined by the 
lower Oourt were not pressed before it. 
But in this case the question of adverse 
. possession was directly raised before the 
Court asit was contended by both parties 
before the Senior Sub-Judge that they were 
entitled tothe area in suit and were in 
possession thereof. The learned Judge 
has given no finding on the question of 
possession, and the question of limita-, 
tions depends upen that. I remand the 
case to the Senior Sub-Judge with direc- 
tions to hear the parties and return a 
finding to this Court on the question of 
possession and the question of limitation 
raised by the appellant before him. 

Return’ within three months. Ten days 
for objections. 


A Case remanded, 


LAHORE HIGH COURT. 
Sxconp OIYIL APPEAL No. 485 or 1928, 
September 24, 1928. 
Present:—Mr. Justice Addison. 
AMAR NATH-—DRPFENDANT—A PPELLANT 
versus 
Musammat VED KAUR-—PLAINTIPFP 
—REsPONDENT 
Hindu Law-—Succession—Father's sister, status of. 

Under the Mitakshara Sehool of Hindu Law 
which prevails in the Punjab father's sister is not a 
bandhu or an heir but is considered to be a total 
stranger for the purposes of inheritance. 

Nanak Gir v. Kishen Kaur (1) and Sundar Singh v. 
picos fedem on D i(2) and S 

i m Y. n Dev a ji i 
Jagiri Mal (3), referred to, WELAN sangi 

Second appeal from a decree of the Dis- 
trict Judge, Amritsar, dated the 2nd Febru- 
ary, 1928. 

i Dr. Khalifa Shuja-ud-Din, for the Appel- 
ant. 
Mr. L. C. Mehra, for the Respondent. 

JUDGMENT.—The plaintiff is the 
father’s sister of the deceased, The defend- 
ant claimed tobe an adopted son of the 
deceased and that the deceased made a Will 
in his favour. ln a contest fora succession 
certificate the defendant was successful. 
The plaintif then sued him for recovery of 
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the amount on the ground that she was heir» 
being the father’s sister. The Courts below 
have not believed the defendant's allega- 
tions and heldthat the plaintiff is the father’s 
sister of the deceased and, therefore, his 
heir. They have, accordingly, decreed the 
suit and the defendant has preferred this 
gecond appeal. 

The only question that arises in itis 
whether the father's sister is an heir ac- . 
cording to the Mitakshara Schoolof Hindu 
Law which prevails in the Punjab. According 
to the books and the reports it isclear that 
in Bombay and Madras both the sister and 
the father's sister are female bandhus in 
Madras and are also heirs in Bombay where 
the Mayukha prevails, but that where the 
Benares School of Hindu Law isin force 
neither of these persons is an heir or a 
bandhu. On this point Mayne's Hindu Law 
is completely against the father's sister, 
and the same view is taken in Maulla’s 
Hindu Law. At page 17 of the latter 
work only five females according to the 
Benares School are recognized as heirs, 
namely, the widow, daughter, mother, 
father's mother and father's father’s mother. 
The bandhus are given at page 49. They do 
include the father’s sister’s son but not the 
father's sister or the sister. At pages 74 and 
75 however, it is stated that both these are 
heirs according to the Bombay and Madras 
views. ' 

It is true thatin Nanak Gir v. Kishen 
Kaur (1), it was held that under Hindu Law 
sisters could succeed as bandhus. The 
same Judges, however, who decided 
that case held Tirath kam v. Kahan 
Devi (2), that according to the Mitakshara 
Law the plaintiff who was a sister was not 
entitled to succeed against the defendant 
who was the daughter's son. The previous 
ruling was not dissented from but only 
distinguished. Another Bench of this 
Oourt in Sujan Devi v. Jagiri Mal (3), took 
the view that the later ruling dissented 
from the previous ruling though this had 
not been specifically said. It would appear 
that the 1919 decision is theonly decision 
which has recognized sisters as bandhus 
according to the Benares School of the 
Mitakshara. Only one other ruling need 
be referred to, that is, Sundar Singh v. 
Gurdevi (4). There it was held that the 
plaintiffs who were the father's sister and 
- (1) 53 Ind. Oas. 815; 161 P. R. 1919. 

(2) 60 Ind. Cae. 101; 1 Lab. 588; 3 Lah. L. J. 35; A. 


L R. 1921 Lah, 149. 
(3) 59-Ind. Cas. 124; 1 Lah. 608; 8 P. W.R. 1921; 3 


L. J. 32. 
(4) 81 Ind, Cas. 27; 163 P. W.R. 1915., 
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her sons were entitled to inherit as bandhus 
under the.Mitakshara Sehool of Hindu Law 
and could, therefore, contest the alienation. 
In that ruling, apart from the Madras cases 
which do not apply Nanhi v, Gouri Shankar 
(5) was relied upon. It, however, is only an 
authority for the proposition that the 
father’s sister's son isa bandhu. This has 
been settled law for very many years. I do 
not think that it can be said that the ques- 
tion whether the father's sister was a bandhu 
was clearly before that Bench and it was 
unnecessary to decide it ag the other plaint- 
ifs who were her sons were clearly 
bandhus. 

For the reasons given I hold that the 
father's sister is not a bandhu or an heir 
and she must thus be held to bea total 
stranger who is not entitled to sue. In 
these circumstances I accept the appeal and 
dismiss the suit but I only allow the ap- 
pellant his costs in this Court. Parties will 
bear their own costs in the Court below. 


RL. Appeal accepted. 
(5) 28 A. 187; 2 A. L. J. 654; A. W. N. (1905) 242 


LAHORE HIGH COURT. 
Sgconp Oivit AppaaL No. 325 or 1928, 
October 1, 1928. 

Present :—Mr. Justice Addison. 
NATHU AND OTHERS—PLAINTIFES— 
APPELLANTS 
versus 
AMRAO SINGH—DaranpanT AND 
SADHU RAM-—PrAINTIFF—HRESPONDENTS. 

Civ Procedure Code (Act V of 1908), s. 100 (c), 
0. XLI, r. 25—Second appeal—Death of a plamtif- 
respondent after remand— Legal representative not 
brought on record—Abatement, omission to consider 


question of—Substantial error or defect 4n pro- 
cedure, 


The question whether an abatement has occurred 
and if so whether it is possible to allow it to be 
set aside or not, in consequence of a plaintiff- 
respondent dying without his legal representatives 
being brought on the record er the case was 
remanded for further enq under O. XLI, rT. 25, 
is & good ground for second appeal. 

Second appeal from a decree of the 
District Judge, Ambala, dated the 21st 
October 1927, reversing that of the Addi- 
tional Subordinate Judge, Fourth Class, 
Ambala, dated the 28th April 1926. 

Mr, Shamair Chand, for the Appellants. 

Mr. Mehr Chand Mahajan, for the Re- 
spondents, 
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JUDGMENT.—Fourteen plaintiffs be- 
longing toone village sued the defendant 
who is the sole owner of another village, for 
a declaration that he was not entitled to 
irrigate his fields from a water channel 
which ran from Ganda Choa in Raipur 
Kalan through the defendant’s village, 
Raipur Khurd, to certain other villages. 
The suit was decreed on the 28th of April, 
1926, and the defendant appealed. On the 
5th of August, 1926, the Appellate Oourt 
remanded the suit underthe provisions of 
O. XLI, r. 25, Code of Civil Procedure, for 
further enquiry on certain matters, Bhortly 
after this, namely, on the 28th of August, 
1926, one of the plaintiffs named Moti ed. 
The suit, however, proceeded without any 
action being taken by either side. On the 
96th of July, 1927, the trial Court submitted 
its finding which was to the effect that as 
a result ofthe further enquiry the plaint- 
iffe’ suit should have been dismissed and 
not decreed. Finally on the 21st of Octo- 
ber, 1927, the District Judge accepted the 
appeal and set aside the decree passed 
originally in favour of the plaintifis. The 
surviving plaintiffs have now preferred this 
second appeal mainly on the ground that 
no application was made to bring the legal 
representatives of the deceased Moti on the 
Record and that, therefore, the decree of the 
learned District aces in favour of the 
defendant was illegal. 

It is not disputed that Moti died on the 
98th of August, 1926. It was, however, 
contended on behalf of the defendant that 
this point could not be taken in second 
appeal as it did not fall within the pro- 
visions of s. 100 of the Civil Procedure 
Oode. It seems to me, however, that it 
would fall within s. 100 (c) on the ground 
that there was a substantial error or defect 
in the procedure, provided by the Oode 
of Civil Procedure. It was next con- 
tended that in any case as there was no 
affidavit to the effeot that Moti Lambardar 
had any legal representatives the appeal 
should be rejected. It seems to me that 
thisis not important as Moti must certa- 
inly have some legal representatives. 
Further, it is clear that it is a question. 
for the lower Appellate Oourt to decide 
what the effect is of Moti's death. 


There does not appear to be a case on 
all fours with the present, but there are 
cases which closely resemble it. Narain 
Das v. Kalu Ram (1), is such a case. Plaint- 
iff obtained a decree in the first Court 


(1) 2 Lab, L. J. 144. 
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and the defendant appealed to the District 
Judge. The appeal was argued on the 
13th of December, 1915 and dismissed on 
the 20th of that month. But it appeared 
that the appellant had died on the 13th 
of December, 1915 before the appeal was 
heard by the District Judge. It was held 
that the Distriet Judge was not compet- 
ent to proceed with the appeal. Accord- 
ingly the second appeal in the High Court 
was accepted, the decree of the lower 
Appellate Oourt was set aside and the case 
remanded to the District Judge to re-hear 
the appeal. Another case is reported as 
American Baptist Foreign Mission Society 
v. Amalanadhuni Pattabhiramayya (2). A. 
party to the suit died before arguments 
were finished, and judgment was given 
without his legal representatives being 
brought on the record. It was held that 
ihe decree against this person wae without 
urisdiction and that the case should be 
remanded to the Subordinate Judge so 
far as he was concerned. 

In the present case it is necessary to 
remand the whole case so that it may be 
decided what the effect of the death of 
Moti was on the whole case and whether 
it is possible to allow the abatement to be 
set aside if an abatement has occurred 
in view of the circumstances described 
above. There was a decree against Moti, 
passed by the lower Appellate Court, seeing 
that the original decision of the lower 
Oourt in his favour was set aside. 

For thereasons given, I accept the appeal, 
set aside the order of the lower Appellate 
Oourt and remand the case to it for 
disposal in accordance with law. Court- 
fees in this Court will be refunded, but 
I direct that parties shall bear themselves 
the other costs incurred here. 

R.L. Appeal accepted, 

(2) 48 Ind. Oas, 859. 


LAHORE HIGH COURT. 
Broonp Civi, ApPRaL No. 689 oF 1928, 
November 28, 1928. 

Present: —Mr. Justice Jai Lal. 
:NAND LAL —PraINTIFF—APPARLLANT 
versus 
NARAIN SINGH AND ANOTBER 
— DBFENDANTS— RESPONDANTS, 

Mortgage— Prior and puisne morigages— Condition 
in prior mortgage entitling mortgagee to possession 
on certain contingency, enforceability of, against 
puisne mortgagee. 
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A condition in a mortgage thaton the happening 
of a certain contingency the mortgagee could take 
ossession of the mortgaged property can be en- 
orced against a subsequent mortgagee who takes 
his mortgage with full notice of that condition, [p. 
867, col. 1.] 

Second appeal from a decree of the Addi- 
tional District Judge, Lahore, dated the 7th 
December, 1927. 

Mr, Darbari Lal for Mr. Tirath Ram, for 
the Appellant. 

Mr. Amar Nath Monga, for the Respon- 
dent. 


JUDGMENT.—The appellant is a 
mortgagee of land under a registered mert- 
gage-deed of 22nd May, 1922. One of the 
conditions of the mortgage is that if the 
mortgagor fails to pay the principal and 
interest within three years, the mortgagee 
shall be entitled to take possession of the 
mortgaged land. It is admitted that a 
default was made by the mortgagor in the 
payment of the principal and interest and 
consequently that the mortgagee instituted 
a suit for possession of the mortgaged 
property under the terms of the mortgage- 
deed and obtained adecree on 26th March, 
1926. 

On 22nd March, 1925, however, the mort- 
gagor had mortgaged the same land to 
the respondent with possession. It has 
been found that the prior mortgage in 
favour of theappellant was recited in the 
unregistered mortgage-deeds in favour of 
the respondent. When the appellant 
sought to obtain possession of the mort- 
gaged land in execution of his decree he 
was set by an objection on behalf of the 
respondent, the puisne mortgagee, with 
possession, that the latter could not be dis- 
possessed ip execution of the decree. It 
may be mentioned that the respondent was 
not made a party to the appellant's suit. 
The respondent’s objection was allowed by 
the Executing Oourt and consequently the 
suit out of which this second appeal arises 
wasinstituted by the first mortgagee to 
establish hisright to obtain possession of 
the mertgaged property even as against 
the usufructuary mortgagee. The suit is 
under O. XXI, r. 103, Oivil Procedure Code, 
and has been dismissed by the Additional 
District Judgewho differed from the con- 
clusions of the trial Court. 

(tood deal of argument was addressed to 
me whether the first mortgage should 
under the circumstances be called a simple 
mortgage, &usufructuary mortgage or an 
anomalous mortgage. It is, however, un- 
necessary for me to decide this point. In 
my opinion it is immaterial what nomencla- 
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ture should be assigned to the mortgage of 
1922. Thefact remains that under that 
mortgage on the happening of a certain 
contingency the mortgagee was entitled to 
take possession of the mortgaged property 
and the subsequent mortgages, the respon- 
dent took his mortgage with full notice of 
that condition. I am unable to understand 
how the transferee or a mortgagee of the 
equity of redemption from the mortgagor 
can under the circumstances deprive the 
prior mortgagee of his rights under the 
prior mortgage of which he has notice. 
The first mortgagee is entitled to enforce 
the rights conferred on him by his mort- 
gage not only against the mortgagor, but 
against those also who derive their title 
from or under him, and there can be no 
question in this case that the second mort- 
gagee derived his title from the mortgagor. 
I hold, therefore, that the view of the learned 
District Judge is not supported by any 
authority and that the observations of some 
authors relied upon by himdo not apply 
to the facts of this case. 

It is true that a usufructuary mortgagee 
is entitled to prevent an encroachment or 
trespass upon the property mortgaged 
while a simple mortgagee is not so entitled 
but such right relate to acts of third per- 
sons, but not as between a prior and a 
subsequent mortgagee, I must hold that 
the latter is subject to the rights of the 
prior mortgagee under his mortgage-deed. 

I accept this appeal and setting aside, 
the decree of the Additional District Judge 
decree the plaintiff's suit with costs 
throughout, . 

A. Appeal allowed. 


LAHORE HIGH COURT, 
ORIMINAL REVISION PmHTITION 
No. 465 or 1927. 
May 23, 1927. 
Present :—Sir Shadi Lal, Kr., 
Ohief Justice. 

BAYAD HABI1B—AocUSRD—PRTITIONER 
veraus 
EMPEROR—Opposite PARTY, 

Criminal Procedure Code (Act V of 1898), s. 257-— 
Lahere High Court Rules and ders, Vol. II, 
Chap. VI, para. 67—W arrant case—Accused's wit- 
nesses—Duty of Magistrate to issue process at Govern- 
ment expense—Vexatious applications—Discretion of 
Magistrate, 

As arule of practice in warrant cases the costs of 
causing the attendance of accused's necessary wit- 
nesses is usually borne by Government, and though 
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& Magistrate has power to depart from this usual 
practice, he should do so only when there are strong 
and cogent reasons for making the departure. [p. 667, 
col. 2. 

A istrate has power under sub-s. (1) of 8. 237, 
dana Procedure Code, to decline to compel 
attendance of all the accused's witnesses if he 
considers that the application to summon them was 
made for the purpose of vexation or cely or for 
defeating the ends of justice. He should, however, 
issue processes at Government to such of 
them as are necessary witnesses. [p. 668, col. 1.] 

Criminal revision from an order of the 


ae Judge, Lahore, dated the 5th March, 
1927 : 


Mesars, Abdul Kadir and Ghulam Mohy-ud- 
Din, for the Petitioner. 
Mr. C. H. Carden Noad, for the Orown. 


JUDGMENT.—The facts relevant to 
the question requiring determination in 
this case, may be shortly stated. On 9th 
February 1927, the two accused against 
whom a charge under s. 353, Indian 
Penal Code has been framed, applied to 
the trial Magistrate to issue processes for 
the attendance of the witnesses named in 
the lists submitted by them. The Magis- 
trate forthwith passed an order which is 
in the following terms: 

"If the accused will deposit expenses 
by 12th summonses to issue to the wit- 
nesses,” 

One of the accused who has preferred 
this application for revision, impugns the 
propriety of the order, and after bestow- 
ing my careful consideration on the matter, 
I am of the opinion that the order in 
question is of an arbitrary character and 
cannot be sustained. Itis true that s. 257 
(2), Oriminsl Procedure Code, lays down 
that the Magistrate may, before summon- 
ing any witness, require that his reasonable 
expenses incurred in attending for the 
purposes of the trial be deposited in Court, 
But the ordinary procedure in warrant 
cases, and I am here dealing, with a war- 
rant case, is that the costs of causing the 
attendance of accused’s necessary witnes- 
ses is usually borne by Government, vide 
Rules and Orders of the High Court, Vol. 
II, Ohap. VI, para, 67. The Magistrate has 
no doubt authority to depart from this 
usual practice, but there should be strong 
and cogent reasons for making the depar- 
ture. Where the Magistrate finds that the 
accused has given a long list of witnesses 
to defeat or delay the ends of justice he 
may decline to compel their attendance 
under sub-s. (l) but my attention has 
been invited to the explanation submitted 
by the Magistrate to the Sessions Judge 
in support of his order in which ke 
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rightly points out that he had passed 
ihe order complained of under sub-s. (2), 
s. 257, Criminal Procedure Code which 
does noí impose upon him the duty of 
recording any reasons for requiring the 
accused to deposit the expenses of the 
witnesses. He then proceeds to disclose 
the ground which led him to make the 
order, and which may be stated in his 
own words: 

"Two accused stand charged under s. 
353, Indian Penal Code. Inayat Shah submit- 
ted alist of seven witnesses to be sum- 
moned, while the applicant filed the list 
of 121 witnesses most of whom belong to 
different districts of the Province. There 
are eight who are out of the Province. 
He further added in the list that more 
witnesses of the same number would be 
produced by him. Under the circumstan- 
ces justice does not demand that Govern- 
ment should be burdened with so much 
expenses, when the accused is on bail and 
seems to be a well-to-do man as he is 
being defended by the leading lawyers. 
The fact in dispute can well he proved 
by witnesses of quality and not by witnes- 
ses of quantity." 

Now, as pointed out by the learned 
Counsel for the petitioner the Magistrate 
could, under sub-s. (1), s. 257 decline to 
compel the attendance of all the witnesses 
if he considered that the application to 
summon them was made for the purpose 
of vexation or delay or for defeating the 
ends of justice. This has not, however, 
been done, but the same result is sought 
to be achieved by refusing to summon the 
witnesses unless their costs are deposited 
before hand. While the Oourt is fully 
justified in declining to accede to a request 
which would amount to an abuse of the 
process of the Court, it should at the 
same time be careful not to do any act 
which might hamper the accused in his 
defence. The Court should, in a case of 
this kind, adopt & reasonable course which 
would, while avoiding any extreme view 
on either side, promote the ends of 
justice. - 

The Magistrate in this case, was not 
bound, as admitted by the learned Counsel 
for the petitioner, to summon all the 
witnesses, if he was of opinion that the 
application was not bona fide and was 
made for no other purpose than that of 
vexation, delay or defeating the ends of 
justice. He should, however, have issued 
processes, at Government expense, for 
the summoning of the necessary witnesses 


BURGI 9, SEORETARYJOF STATH FOR INDIA. 


117 I. C. 1929 


as contemplated by the High Court rule 
quoted above. Accordingly I accept the 
applieation for revieion and, quashing the 
order of the Magistrate direct him to 
proeeed in the manner indieated above. 

A. Application accepted. 


LAHORE HIGH COURT. 
Szoonp O1vIL APPHAL No. 2673 oF 1927. 
May 10, 1928, 

Present :—Mr. Justice Addison and 
Mr. Justice Bhide. 
Musammat DURGI—PLAINTIPBF— 
APPELLANT 


versus 
SEORETARY or STATE ror INDIA— 
DnrENDANT—HRBSPONDRNT. 

Criminal Procedure Code (Act V of 1898), ss. 87, 58— 
Sale of husband's property under ss. 87, 88—Wife's 
right to impeach sale—Right to maintenance, nature 
S A husband's obligation to maintain his wife is 
only a personal obligation and the wife has, there- 
fore, no right to object to an attachment and sale 
of her husband's property under the provisions of 
88. 87 and 88, Oriminal Procedure Code. 

Second appeal from a decree of the 
Additional Judge, Hoshiarpur, dated the 
19th August, 1927, affirming that of the 
Subordinate Judge, Fourth Class, Hoshiar- 
pur, dated the 2nd April 1927. 

Pandit Nanak Chand and Mr. Amar Nath 
Chona, for the Appellant. 

Mr. Carden Noad, the Government 
Advocate, for the Respondent. 

JUDGMENT.—Nigahia is an absconder 
against whem proceedings were taken 
under ss. 87 and 88 of the Criminal Pro- 
cedure Code, his house and land being 
attached. Under sub-cl. (6-D) of s, 88 
his wife sued the Secretary of State for 
India in Council for a declaration that her 
husband's land could not be attached 
and sold in this way as she was entitled 
to retain it for the maintenance of herself 
and the widowed sister of her husband. 
The Courts below have found that the 
widowed sister of the absconder could 
have no claim for maintenance on her 
brother's land, and also that the wife had 
no right in, or charge on, her husband's 
property in respect of maintenance. Against 
this decision the wife has preferred this 
second appeal. 

A widow, both under Customary and 
Hindu Law, has certain rights of mainten- 
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ance, which, however, are liable to be 
defeated, in the estate left by her husband. 
Buta wife has no right of control over 
her husband’s property, and cannot object 
to his creating a charge upon, or com- 
pletely alienating it, though his act is one 
of wanton waste. Inthe present case the 
husband’s land has been attached in ac- 
cordance with law, and the wife’s position 
remains the same. The maintenance of a 
wife by her husband is a matter of per- 
sonal obligation (see para. 460 of Mulla's 
Hindu Law, 5th Edn). 

The right of the widowed sister to 
maintenance from her brother’s property 
was not even argued and obviously there 
is none. 

For the reasons given we dismiss the 
appeal with costs. 

A. Appeal dismissed, 


LAHORE HIGH COURT. 
MisogLLANEOUS First Civin AppraL No. 494 
or 1926. ` 
May 17, 1926. 
Present :—Mr. Justice Jai Lal. 
LAOHHMAN SINGH —INsorLvssT— 
APPELLANT 
versus 
Mahant RAM DAS AND OTHERS 
— ORBDITORS— RESPONDENTS. 
Punjab Alienation of Land Act (XIII 
s. 16—Insolvent 
alienate his lands. 
Though ordinarily the Courts should not perma- 
nently alienate the land of an insolvent agriculturist, 
the Court has power todo so ifa fit caseis made out 
for such action, 
Manjiv. Girdhari Lal (1), distinguished, 
Miscellaneous first appeal from an order 
of the District Judge, Gurdaspur, dated 
the 15th January, 1926. 
Mr. Shamair Chand, for the Appellant. 
Mr. Fakir Chand, for the Respondents. 
JUDGMENT.—The appellant Lach- 
hman Singh was adjudicated an insolvent 
in 1915, After- several unsuccessful 
attempts to realize his assets, which consist 
mostly of a considerable area of land, had 
been made, and also after some attempts 
to farm out the land had failed, the District 
Judge ordered that an area of 86 kanals 17 
marlas out of a total of 91 kanals 2$ marlas 
be mortgaged for Rs. 3,653 to a near rela- 
tion of the insolvent. The insolvent appeals 
from this order and relies upon Manji v. 


of 1900), 
agriculturist—Power of Court to 
. 
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Girdhari Lal (1). That ruling merely lays 
down that ordinarily the Courts should 
not make a permanent alienation of the 
land of an insolvent and that they should, 
a8 far as possible, proceed on the same 
principles as are to be followed by Oourts 
in proceedings relating to execution of 
decrees. I do not understand that judg- 
ment to lay down an absolute bar to the 
Insolvency Oourt permanently alienating 
the land of an insolvent or to its departing 
from the principles governing the execu- 
tion of ordinary decrees if a fit case is 
made out for such action. The learned 
District Judge has given very good 
reasons in support of the order that he has 
made. The insolvent has other means of 
livelihood, has made every attempt to 
defeat the claims of thecreditors who have 
not, since his adjudication, been paida 
single pie out of their scheduled debts 
and has since his adjudication acquired 
mortgage rightain 12 kanals of land benami 
in the name of his minor sons. All other 
methods of realising his assets have 
failed. I consider that the circumstances 
of the case fully justified the action taken 
by the learned District Judge. 
1 dismiss the appeal with costs. 
A, ppeal dismissed. 

"o 61 Ind. Cas. 664; 3 Lah. 78; A. L R, 1921 Lah. 


LAHORE HIGH COURT. 
ORIMINAL Revision No. 1765 or 1927. 
+ May 3,1928. 
Present :—Mr. Justice Addison and Mr. 
Justice Coldstream. 
EMPEROR-——COoMPLAINANT— 
PRTITIONBR 


versus t 

DHANNA LAL-—ACcCO8ED—RBSPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 489 
(6)—Revision—Reviston against conviction dismissed 
—Revision for enhancement of sentence—Right o 
accused to show cause against conviction—High Court's 
power to go into facts in revision. 

No right is giren to an accused person to show 
cause against his conviction in proceedings for en- 
hancement of his sentence under s. 439 (6), Oriminal 
Proeedure Code, when he has already preferred a 
revision petition against his conviction to the High 
Court and that revision has been dismissed whether 
in limine or after notice. [p. 672, col. 1.] 

Emperor v. Sher Singh (4), followed. 

Ragu v. Emperor (1), Emperor v Jorebhat Kisan- 
bhai (2) and In ve Satyad Anif Sahib (3), referred 
to. 
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It is not correct to say that the law does not 
authorise the High Court to go into findings of fact 
in aocriminal revision. The High Court this 
power and does always go into evidence and facts in 
a proper cage. i 

Oase reported by the Sessions Judge, 
Delhi, with his No. 845 dated the lst 
October 1927. 

Mr. Abdul Rashid, (Assistant Legal Re- 
membrancer), for the Petitioner. 

Messrs, Abdul Aziz and Moti Sagar, R. B., 
for the Respondent, 

JUDGMENT. 

Addison, J.—The following question 
has been referred for decision to a Division 
Bench by a learned Judge :— ; 

“Where a petition for revision against 
his conviction presented by the convict has 
been rejected by this Oourt (a) in limine, 
or (b) after notice to the opposite party, and 
& notice has subsequently been issued to 
the convict to show cause why his sentence 
should not be enhanced, does the fact of 
the rejection of the petition for revision 
debar the accused from exercising his right 
given to him by sub-s. (6) of s. 439, 
Oriminal Procedure Oode, to show cause 
against his conviction.” 

One Dhanna Lal was convicted by a4 
Magistrate of the first class under s, 420, 
Indian Penal Code, and sentenced to im- 
prisonment. He appesled to the Sessions 
Judge who upheld the conviction with 
regard to certain counts. The learned 
Sessions Judge, however, was of opinion 
thatthe sentences awarded by the Magis- 
trate were inadequate and reported the 
case to this Court with a recommendation 
that they should be enhanced. After his 
appeal had been dismissed the convict pre- 
sented a revision petition in this Court. 
This petition was exhaustive and included 
all grounds that could possibly be taken. 
After hearing Counsel it was dismissed by a 
learned Judge of this Court on the 21st 
of October 1927. Subsequent to this dis- 
missal of the revision petition the report 
of the Sessions Judge recommending the 
enhancement of thesentences was received 
and notice was ordered to issue by the 
Judge who dismissed the revision peti- 
tion. 

It was contended before the learned 
Judge before whom the enhancement pro- 
ceedings came, that in spite of the dismissal 
of the conviot's revision petition by a Judge 
of this Court the convict was entitled in 
the ‘enhancement proceedings to show 
cause against his conviction uader the pro- 
visions of sub-s. (6) of s. 439 of the 
Oriminal Procedure Oode which is to the 
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following effect :—''Notwithstanding any 
thing contained in this section, any con- 
victed person to whom an opportunity has 
been given under sub-s. (2) of show- 
ing cause why his sentence should not be 
enhanced shall, in showing cause, be en- 
titled also to show cause against his con- 
viction”. On the other hand, on behalf of 
the Orown it was argued that, as the convict 
had already moved this Court on the re- 
vision side inst his conviction, he could 
not be again heard upon the same question. 
This argument in effect comes to this that 
though the words “Unless he has already 
done so” do not ocour at the end of sub- 
8. (6), it must be assumed that they 
are implied from the ordinary presumption 
as to the finality of orders in criminal re- 
vision proceedings, 

It is important to note that sub-s. (6) 
of s. 439 was added in 1923 and that the 
initial wordsare, "Notwithstanding anything 
contained in this gection" and not *notwith- 
standing anything contained in this Code." 
This clearly indicates that the reason for 
the introduction of this sub-section was 
the provision in sub-s. (5) that “where: 
under this Code an appeal lies and no 
appeal is brought, no proceedings by way 
of revision shall be entertained at the in- 
stance of the party who could have appeal- 
ed.” Ihave examined the section carefully 
and have come to the conclusion that the 
initial words of  sub-s. (6) can refer to 
nothing else except sub-s. (5). Sub- 
8. (6) was meant to give an accused 
person, to whom a notice of enhancement 
of sentence was issued and who has not 
appealed, or, if no appeal lay, has not ap- 
plied for revision of his conviction an op- 
portunity to question the correctness of his 
conviction if it was proposed te enhance 
his. sentence. This was a fair provision 
made to meet the case of a convict called 
upon to oppose the enhancement of a petty 
sentence which he had not thought it worth 
while to challenge by appeal or petition for 
revision. Without such a provision it would 
naturally be contended that the convict 
could not question the correctness of his 
conviction ashe had not appealed or pre- 
ferred a revision petition. In my judgment 
that was the reason for the enactment of 
Bub-s. (6). 

The Orown Counsel has also drawn our 
attention to s. 369 whichis & provision 
against alteration of & judgment ence de 
livered except to correct a clerical error. 
In the present case there has been a judg- 
ment of this Court on the very full revision 
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application brought by the convict, By 
that judgment the petition was dismissed 
and the conviction confirmed. Under s. 
869 of the Oriminal Procedure Code that 
judgment cannot be reviewed. It is a final 
judgment of this Court, and in my opinion 
the provisions of sub-s.(6) of 8.439 do 
not give the convict another opportunity in 
these circumstances to be heard as regards 
his conviction, 

The decision in Ragu v. Emperor (1) 
decided by a Division Bench of this Oourt 
on the 3rd of April 1928, may be referred to. 
The petitioners and three other persons 
were convicted by a Magistrate and sen- 
tenced to various terms of imprison- 
ment. Their appeals were rejected by 
the Sessions Judge. The two petitioners 
applied to the High Oourt in revision 
against their convictions and sentences. 
Their petition was dismissed in limine 
by a learned Judge of this Court. A 
similar petition by two of the other 
convicts came before another Judge who 
accepted it to the extent of reducing 
the fines. Thereupon the petitioners 
asked that the decision of their revision 
petition should be reconsidered. The 
Division Bench held that s. 369 of the 
Criminal Procedure Code applied and 
that no alteration or review except to 
correct a clerical error could be allowed, It 
was held further that s. 561-A of the Code 
did not affect s. 369. The former section 
reads as follows :— 

“Nothing in this Code shall be deemed 
to limit or affect the inherent power of 
the High Oourt to make such orders as 
may be necessary to give effect to any 
order under this Code, or to prévent abuse 
of the process of any Court or otherwise 
to secure the ends of justice.” 

It was held that s. 561-A simply de- 
clared that such inherent powers as the 
High Oourt possessed had not been taken 
away or abridged by any of the provisions 
of the Code of Oriminal Procedure and 
that it did not confer any new powers. 
The view taken thus was that an order on 
a revision petition could not be reviewed 
or altered except to correct a clerical error 
under the provisions of s. 369. 

The decision in Emperor v. Jorabhai 
Kisanbhai(2), is very relevant to the pre- 
sent discussion. The accused was con- 


(1) 110 Ind. Cas. 221; A. L R. 1928 Lah. 462; 29 Or. 
L. J, 669; 10 Lah. 1; 30 P. L. R. 247. 

(2) 97 Ind. Cas. 805; 50 B. 783; 28 Bom, L. R. 1051; 
A. L R. 1926 Bom. 555; 27 Or. L. J. 1173. 
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victed by the Sessions Judge. His appeal 
to the High Court was dismissed and his 
conviction confirmed. On an oral appli- 
eation nade immediately afterwards by the 
Government Pleader the Appellate Bench 
issued notice to the accused to show 
cause why his sentence should not be en- 
hanced. On this application being heard 
an objection was taken that the enhance- 
ment proeeedings were incompetent as they 
would practically amount te reviewing or 
revising the judgment already delivered 
in appeal, or that at least the accused had 
under s. 439 (6) of the Oriminal Procedure 
Oode aright to have his appeal re-heard. 
on the merits in regard to the conviction. 
It was held thatthe application for en- 
hancement was competent; that the appeal 
against the conviction having been dis- 
missed by the Appellate Bench, the ac- 
cused was debarred from asking another 
Bench to gointothe merits of the con- 
viction under s. 439 (6) of the Oriminal 
Procedure Code; and that the applieation 
should be heard on its merits, treating 
the conviction as conclusive. With great 
respect Iam in entire agreement with this 
judgment. The appellate judgment con- 
firmed the cooviction and rejected the 
appeal. Asto sentences it saw no reason 
to reduce them. There was no decision 
that the sentences should not be enhanced 
and this question could, therefore, be gone 
into. But, as there was a final judgment 
standing against the accused confirming 
the conviction, he could not be again 
allowed to raise that question before an- 
other Bench under the provisions of s. 369 
of the Oriminal Procedure Oode which 
provide that a judgment once delivered 
is final. The accused was thus debarred 
from asking another Bench to go into the 
merits of his conviction. 

A somewhat similar question came be- 
fore a Division Bench of the Madras High 
Oourt in In re Sayad Anif Sahib (3). 
That case, is very similar to the present 
one. The accused had been convicted by 
a Magistrate, but on appeal to the Sub- 
Divisional Magistrate, the sentences were 
reduced. A revision petition was present- 
ed inthe High Court and was dismissed 
in limine. The District Magistrate then 
made a reference for enhancement of the 
sentences which were reduced by the 
Appellate Oourt. The objection was taken 
that the High Oourt having already dis- 


9 85 Ind, Oas. 727; A. I. Ra 1925 Mad. 993; 26 Or. 
L. J. 583. 
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posed ofa revision petition in respect of 
the same criminal case was functus officio 
and could not re-open the matter. Reli- 
ance was placed ons. 369, Criminal Pro- 
cedure Code. It was held that the Judge 
who disposed of the revision petition had 
not adjudicated on the question of sen- 
tences and had only before him the merits 
of the application. It was, therefore, 
held that the petition for enhancement 
could proceed. 

In the above case it does not seem to 
have been argued that under the provi. 
sions of sub-s. (6) to s. 439 the ac- 
cused was entitled again to ‘show cause 
against his conviction. But Spencer, J., 
dealt with this matter and remarked that 
though the words “Unless he has already 
done so” did not occur at the end of this 
sub-section, it had to be assumed that the 
words were implied from the ordinary 
presumption as to the finality of orders in 
criminal revision proceedings. This opi- 
nion may have been said obiter, but it is 
clear that his opinion was that in a case 
like the one before us the accused cannot 
be allowed another opportunity to show 
cause against his conviction. Wallace, J., 
preferred to say nothing on the question. 

This question has already been before 
a learned Judge ‘of this Court and his 
decision has been reported. Emperor v. Sher 
Singh (4). It was admitted before the learned 
Judge that the authority Emperor v. Jora- 
bhai Kisanbhai (2), laid down good law, and 
he held that the same principle applied 
equally to a previous order in revision and 
& previous order in appeal, namely, that, 
owing tothe inherent incapacity of one 
Judge of the High Court to reconsider the 
decision of another, whether arrived at on 
an appeal or on revision, the accused was 
no longer entitled under s. 439 (6) of the 
Oriminal Procedure Oode to re-open the 
question of his guilt in the face of such 
previous finding by the High Oourt. With 
this view I respectfully agree. 


An attempt was made to argue that the 


High Court on the revision side does not: 


go into findings of fact. It is, however, 
not correct to say that the law gives no 
power to go into such questions in re- 
vision. The High Court has this power 
and does always go into the evidence and 
facts in a propér case. It is clear from 
B. 439 that the High Court can exercise 
in revision all the powers conferred ona 


(4) 100 Ind. Oss. 234; 8 Lah. 521; 28 Or. L. J, 266: A. 
L R. 1937 Lah, 217; 28 P, L. R. 599. 
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Court of appeal except that as laid down 
in sub-cl. (4), it cannot convert in revision 
a finding of acquittal into one of con- 
viction. There appears to be no distinc- 
tion between dismissing a revision petition 
in limine or after notice. The judgment 
is in either case an effective and final 
judgment of the Oourt. In this respect 
there is no difference between a ravision 
petition and a memorandum of appeal. 
Under the provisions of s. 421 of the Orimi- 
nal Procedure Code the Appellate Court 
may dismiss an appeal summarily after 
perusing the petition of appeal and the 
copy of the judgment received. It can 
do so even without calling for the record. 
Under the provisions of s. 430 such judg- 
ments are final unless an appeal is pre- 
ferred by the Local Government to the 
High Court, or unless the High  Oourt is 
moved on the revision side. In these cir- 
cumstances I can see no force in the argu- 
ment that an order dismissing a revision 
petition without issuing notice is different 
from an order after the issue of notice, 
or that there is any distinction between a 
judgment of this Oourt passed on the re- 
vision side and one on the appellate side. 

In conclusion I would hold that owing 
to thejinherent incapacity of one Judge 
of the High Court to re consider the deci- 
sion of another, whether arrived at on 
appeal or on revision, the accused is no 
longer entitled under s. 439 (6) of the 
Criminal Procedure Code to re-open the 
question of his guilt in the face of a pre- 
vious finding by the High Oourt. I would 
therefore, reply to the question referred 
in the affirmative, though I might add 
that a better reply would be that no right 
is given to an accused person under s. 439 
(6) of the Oriminal Procedure Code to show 
cause against his conviction when he has 
already preferred a revision petition against 
his conviction to the High Court which has 
been dismissed. 

Coldstream, J.—I concur. 

R. L. Reference answered. 
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CALCUTTA HIGH COURT. 

GovaenMent APPEALS Nos, 2, 3, 4, 5 AND 

6 oF 1928 
AND 
Oriminat Revisions Nos, 120, 154, 179, 180 
AND 181 oF 1928. 

June 1, 1928. 
Present:-—Justice Sir Oharu Ohunder Ghose, 
Kr., and Mr. Justice Gregory. 
SUPERINTENDENT au» REMEM- 
BRANOER or LEGAL AFFAIRS, 
BENGAL—APPELLANT 
versus 
MURRAY AND OTHERRS—ÀOCUSSD— 
RESPONDENTS. 

Factories Act (XII of 1911), s. 48, scheme of— 
Proceedings, splitting wp of—Manager or occupier 
both accused and complainant—Manager or occuper, 
examination of, as witness— Disposal of both matters 
together—Irregularity—Criminal Pr ure Code (Act 
V of 1898), s. 587. 

Tho structure of s. 42 (1), Factories Act, indicates 
that one proceeding is split up into two proceedings 
and that while the manager or occupier is accused 
of having committed an offence under the Act, he is 
also a complainant on his complaint inst the other 
person or persons he has brought in. the proceed- 
ing in which the manager or occupier is the com- 
plainant, he is liable to be cross-examined by the 
other person or persons who has or have been 
brought before the Court on his complaint. Con- 
sequently, the manager or occupier qua complainant 
must give evidence himself. In the circumstances 
contemplated in the latter part of the section he 
goes into the witness-box not as accused in the case 
originally started against him but in his own right 
a8 a complainant on his complaint against the other 
person or persons whom he has brought in. It is 
nob irre to dispose of these two matters 
by one Judgment or to record evidence in the two 
matters together. But even if it were so, 1t is covered 
by the provisions of s. 537, Oriminal Procedure Code. 
[p. 674, ool. 2.] 


Appealsfrom an orderoftheDeputy Magis- 
trate, Howrah, dated the 28th October, 1927. 

Messrs. Khundkar, Anil Chandra Roy 
Chaudhuri and Sachindra Nath Banerji, for 
the Appellant. 

Messrs. Mrityunjoy Chatterjee and Bhola- 
nath Roy, for the Respondents. 

JUDGMENT. 
In ApPzAL No, 2 or 1928. 

This is an appeal on behalf of the 
Local Government against an order of 
the Deputy Magistrate of Howrah, 
dated the 28th October, 1927, by which 
he acquitted the accused under s. 245, 
Criminal Procedure Code, of the offences 
alleged to have been committed by him 
under s.41 (a) read with s. 26 and s. 41 
(h) read with s. 35, Factories Act (XII 
of 1911, as amended by Act IX of 1923), 

What happened in this case was as fol- 
lows: On the 28th June, 1927, the Inspector 
of Factories, Bengal, inspected the Howrah 
Jute Mills of which the accused Murray 
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was the manager and found -three persons 
named, Jokadia, Varalee and Sukfaria, 
employed and working in the Drawing 
Department without having any specifi- 
ed hours fixed for their employment in 
contravention of s. 26, Factories Act, and 
further found that though the said three 
persons had commenced to work at 9-30 
A.M, their names had not been entered 
in the prescribed register at 10-20 in con- 
travention of s. 35 of the Act and r. 76 
thereunder. 

The accused Murray appeared before the 
Magistrate on the 16th August, 1927, and filed 
two petitions of complaint under s. 42 of 
the Act in respect of the aforesaid offences 
against three other persons named Whit- 
ton, Oharan Das Ohatterjee and Sali Dutt, 
alleging inter alia that he had always 
used due diligencs to enforce the pro- 
visions of the Act, that the offence if com- 
mitted at all, was committed without his 
knowledge and consent and that the persons 
mentioned in his petition of complaint 
who were under him and whose duty it 
was to look to the proper and lawful work- 
ing of their department were directly res- 
ponsible for any wrongful acts of commis- 
sion or omission. 


The Magistrate enquired into the com- 
plaint of Mr. Murray. He started two order- 
sheets, one being numbered 1136 of 1927 
and the other 1149 of 1927. The three per- 
sons named by Mr. Murray appeared before 
the Magistrate onthe 26th August}1927, and 
pleaded not guilty to both the charges, 
It is alleged that the Magistrate proceed- 
ed to try Mr. Murray and the aforesaid 
three persons on the two accusations sum- 
marily and in one proceeding and that 
although Mr. Murray was an accused ,person 
under trial, the Magistrate allowed him to 
give evidence on oath. f . 

It appears from the Magistrate's judg- 
ment that he went into the merits and 
found that it was Oharan Das Ohatterjee 
whose duty it was to keep the register 
properly and that the manager, Mr. Murray, 
took all necessary steps to see that the 
Factories Act and the rules thereunder 
were not violated. He came to the con- 
clusion that Murray, Whitton and Sali 
Dutt were not guilty and acquitted them. 
He found accused Oharan Das Chatterjee 
guilty under s. 41 (A), Factories Act, and 
fined him Rs. 30 aud,in default, fifteen days’ 
rigorous imprisonment. 

The contention on behalf of the Local 
Government is that the joint trial of the 
several persons involved in the two ac- 
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cusations is contrary to the provisions of 
the Oode of Criminal Procedure and that 
the procedure adopted by the learned 
Magistrate in examining an accused per- 
Bon as a witness in the case is contrary 
to law and has vitiated the trial. 

Section 42, sub-s.1, Factories Act, runs 
as follows: 


“Where the occupier or manager of a 
factory is charged with an offence against 
this Act, he shall be entitled upon com- 
plaint duly made by him to have any other 
person; whom he charges as the actual 
offender brought before the Court at the 
time appointed for hearing the charge, 
and if, after the commission of the offence 
has been proved, the occupier or the 
manager of the factory proves to the 
satisfaction of the Oourt :— 


“(a) That he has used due diligence to 
enforce the execution of this Act, and; 

“(b) that the said other person commit- 
ted the offence in question without his 
knowledge, consent or connivance ; 
that other person shall be convicted of 
the offence and shall be liable to the like 
fine as if he were the occupier or manager, 
and the occupier or manager, shall be dis- 
charged from any liability under this Act.” 

It is quite clear from the language used 
that when the manager or occupier of a 
factory is charged with an offence, he is 
entitled to make a complaint against those 
whom he considers the offender or offenders 
and to have such person or persons brought 
before the Court at the time appointed 
for hearing of the charge brought again- 
st him. This means that the manager 
or occupier who is charged and the person 
or persons whom he complains against are 
both before the Oourt at the same time; 
in other words, the section contemplates 
both sets of complainants and accused being 
before the Oourt at one and the same 
time. When both parties, i.e., both sets 
of complainants and accused are before 
the Oourt, it must in the firet instance 
be proved in the case against the manager 
or occupier that an offence against the 
Act has been committed. As soon as this 
is proved, the manager or occupier has 
to prove two things, namely, that he has 
himself used due diligence to enforce the 
execution of the Act and that the other per- 
sons named by him have committed the 
offence in question without hie know- 
ledge, consent or connivance. If these 
£wo things are proved the persons named 

y the manager or occupier shall be con- 


BUPDT. & RÉM., L.A. BENGAL v. MURRAY. 


117 L O. 1929 


vieted and the mansger or occupier shall 
be diseharged from liability under the Aot. 

The structure of the portion of the section 
quoted above indicates that one proceed- 
ing is split up into two proceedings and 
that while the manager or occupier 18 4C- 
cused of having committed an offence under 
the Act,heis aleo & complainant on his 
complaint against the other person or 
persons he has broughtin. In the proceed- 
ing in which the manager or the occupier 
is the complainant, he is liable to be cross- 
examined by the other person or persons 
who hasorhave been brought before the 
Court on his complaint. This, of course, 
must mean that the manager or occupier 
qua complainant must give evidence him- 
self. The procedure indicated above isa 
special one prescribed by the Act and it 
would appear from an examination of the 
record in this case that the Magistrate 
has in no way departed from that procedure. 
In our opinion, there is no substance in 
the objection that the manager or occupier 
who initially is charged with an offence 
against the Act cannot go into the witness- 
box and give evidence himself, In the cir- 
cumstances contemplated in the latter part 
of the section quoted above he goes into 
the witness-box not as an accused in the 
cases originally started against him but in 
his own right as a complainant on his com- 
plaint against the other person or persons 
whom he has brought in. We have ex- 
amined the record for ourselves and are of 
opinion that what the Magistrate has done 
in this matteris in substantial compliance 
with the provisions of the Act. But even 
if it be considered an irregularity to dis- ` 
pose of the two matters by one judgment 
or to record the evidence in the two matters 
together it is an irregularity which in no 
way has caused any prejudice to any of the 
parties concerned and is, as a matter of 
fact, well covered by the provisions of s. 537, 
Criminal Procedure Code. in our opinion 
the present appeal fails and must be dis- 
missed. We desireto observe that we have 
examined the merits also and on the 
merits itis not a matter for our interier- 
ence, 

IN Appgats Nos. 3, 5 AND 6 oF 1928. 

The facts of these cases are on all fours 
with the facts in Appeal No. Z and the order 
that we have just passed will apply to them 
also. 

The connected rulein Revision Oases Nos 
120, 154, 179, 180 and 181 must also be dis- 


charged. i 
R, I, Appeals dismissed, 
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CALCUTTA HIGH COURT. 
APPRAL FROM ÁPPRLLATH Dmogm N o, 2602 
or 1995. 

February 17, 1928, 
Present:—Mr. Justice Mitter. 
PAYARI MOHAN MAHAJAN 
AND OTHERS—PLAINTIFF3— APPELLANTS 


rental was bemg granted in respect of a raiyati 
carries with it the implication that the raiyati was 
& raiyati ata fixed rent, which alone is transferable 
under the law without the consent of the landlord 

Chandra Kanta Nath v. Amjad Ali Haji (1), relied 
on. : 


Appeal from a decree of the Dis- 
trict Judge, Chittagong, dated the 14th 
August, 1925. 

E Narendra Kumar Das, for the Appel- 
nt. 

Mr. M. Md. Nurul Hug Chaudhury, for the 

Respondents. 


JUDGMENT.—This is a plaintiff's 
appeal against the decision of the District 
Judge of Ohittagong, dated 14th August, 
1925, which affirmed a decision of the 
Ton of Fatickchari, dated 27th August, 

924, 

Plaintiff brought the suitin which this 
appeal arises to recover possession of the 
disputed land from the defendantson the 
ground that he is a raiyat and that the 
predecessor of the defendants Rahamat 
Ali had dar-raiyati right under him and 
that Rahamat Ali having died the defend- 
ants have acquired no right to the 
dar faits as the said interest is not herit- 
able. 


The defence of the defendants was 
that the plaintiff was a raiyat at fixed 
rate in respect of the land in suit. He 
grantéd a permanent and heritable jotedari 
Tight to the defendants’ predecessor 
Rahamat Ali by a patta executed in the 
year 1258 M E,-1896 and the plaintiff 
was estopped from denying defendants’ 
title to the land and from claiming khas 
possession. The Munsif held that the 
plaintiff was a raiyat at fixed rent and 
was competent to grant a permanent 
heritable lease to the defendants’ pre- 
decessor. To this suit for khas possession 
a Claim for arrears of rent for 12:3 and 


284 M. E. was joined, The Mansit 
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dismissed plaintiff'sclaim for khas posses- 
sion and decreed the claim for arrears of 
rent, \ 

An appeal was taken by the defendant 
to the District Judge. The learned Dis- 
trict Judge held that the status of the 
plaintiff was not that of a raiyat at fixed 
rent, but was that ofan occupancy riayat. 
The learned District Judge, however, came 
to the conclusion, that the plaintiff was 
estopped from setting up that the interest 
created by the patta was dar-raiyatt and 
dismissed plaintiff's appeal. 

A second appeal has been taken to this 
Court and it has been strenuously argued 
by the learned Vakil for the appellant 
that the patta on the face of it shows 
that the interest of plaintiff's predecessor 
was that of a raiyat and that, therefore, 
the patta which purported to grant a 
permanent heritable dar-raiyati lease 
contravened the provisions of s, 85, Bengal 
Tenancy Act, and could not be admitted in 
evidence and is not operative as a perman- 
ent lease between the plaintiff and the 
defendants’ predecessor and on the death 
of the defendants’ predecessor the tenancy 
must be taken to have been terminated. 
Reliance is placed on the decision of the 
Full Bench in Chandra Kanta Nath v. 
Amjad Alt Haji (1) and it is contended 
that the present case is governed by the 
first of the three propositions laid down 
by the Full Bench. Icannot accept this 
contention, for it would appear from the 
statements contained in the patta of 1258 
that plaintiff represented to the defendants’ 
predecessor Rahamat Ali that his status 
was not that of an ordinary occupancy 
raiyat, but of a raiyat whose interest 
was transferable, for it is stated that it 
was the original raiyati of Abinas Chandra 
Acharjya and had been purchased at an 
auction by Sarat Ohandra Mahajan. The 
lesse which was granted to Rahamat Ali 
was described as bundobasti istemrari 
daimi kayemi harsana jotedari," The word 
“daimi” means relating to what is perpetual, 
the perpetual settlement of the revenue, See 
Wilson's Glossary, page 119". 

So it was intended to convey the notion 
of fixity of rent. The word “daimi” 
imports the notion of fixity of rent. It 
is stated that in certain localities in Ohit- 
tagong kayemi raiyats have written 
leases at fixed rates of rent so that plain- 
tiff by the patta purported to grant & 
permanent lease with a fixed rental and 


" (1) 6L Ind, Cas. 466; 48 O, 783; 25 Q. W, N. 4; 32 Q, 
L. d. 296 (F, B,), 
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he represented that his own interest was 
that of a ratyat whose interest was trans- 
ferable: see District Gazeteer of 1908 
(Chittagong), 152. These representations 
would certainly convey the impression 
that the plaintiff was a raiyat at a fixed 
rent, The learned District Judge says, 
the only way in which the terms of the 
patta can be made consistent is by 
interpreting raiyati to mean raiyati at fixed 
rent. 

The plaintiff in his evidence does not 
deny that he represented himself to have 
mokarari rights; on the contrary he says 
that he does not know whether his in- 
terest is mokarari or not. Plaintiff's raiyati 
was acquired by auction-purchase by 
his brother Sarat. The sale certificate 
has not been produced, and the fact that 
permanent lease at a fixed rental was 
being granted in respect of a ratyati 
which was transferable carries with it 
the plainest implication that the raiyati 
was a raiyati ata fixed rent, which alone 
is transferable under the law without 
the consent of the landlord. The case, 
therefore, falls within the second proposi- 
tion laid down by the Full Bench as 
the patia was granted by the plaintiff 
who, on the face of the document, professed 
to have a higher status than that of a 
raiyat and consequently the defendant 
may rightly invoke the doctrine of estoppel 
and plead that the plaintiff cannot be 
permitted to prove that his status was not 
that of a raiyati at fixed rent. 

The defendants’ predecessor and tha 
defendant after his death had been in 
possession since 1858 under the patta, I 
think the lower Appellate Court has put 
a correct interpretation on the patta. The 
appeal fails and must be dismissed with 
costs. 

A. Appeal dismissed. 


————— 


CALCUTTA HIGH COURT. 
APPBAL FROM APPALLATR DEORER No, 1530 
or 1925. 

May 11, 1928. 
Present:—Justice Sir Zahhadur Rahim 
Zahid Suhrawardy, KT., and 

Mr. Justice Oammiade. 
TUNGA BIDYA DEVI AND OTHERS 
—PLAINTIFF8 —ÁPPBLLANTS 
versus 
PANNA SASHI DEVI AND OTARRE 
—DaruNDANTS— RESPONDBNTS. 
Construction of documents—Suit by husband for 


- 
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setting aside gift to first wife—Compromise for pay- 
ment of annual maintenance to husband and after 
him to second wife and their hewrs—Will by second 
wife—Legatees, whether entitled to maintenance. 

One M M had two wives and one of them claimed 
the whole of a certain property under a gift. There 
was a suit in which M M. sought to set aside the 
alleged gift. The suit was compromised and in 
the compromise it was agreed that a certain sum 
should be paid annually by the first wife and her 
successor to M M. and after him to his second 
wife ifshesurvived him, and to her heirs and suc- 
cessors. M MM. died and was succeeded by the second 
wife who enjoyed the maintenance. When she died 
she made a Will appointing the plaintifis as ex- 
ecutors and also making one of them the beneficiary 
under the Will The plaintiffs sued to recover the 
the above 


arrears of maintenance under com- 
promise : 
Held, that under the terms of the compromise the 


maintenance charge was intended to be kept alive 
for the benefit of the family only and not for the 
benefit of the strangers or assigns or persons who 
may take it as legatees from one of the members of 


the family. 
Appeal from a decree of the Dis- 


p Judge, Nadia, dated the 19th March, 

Messrs. Rishendra Nath Sarkar, Abani 
Nath Bose and Diptendra Mohan Ghose, for 
the Appellants. 

Messrs. Brojo Lal Chakarbarti, Karunamoy 
Ghose and Prokash Chandra Pakrast, for 
the Respondents. 

Messrs. Ramendra Mohan Majumdar and 
Biraj Mohan Majumdar, for the Deputy 
Registrar. i 

JUDGMENT.—This is an appeal by 
the plaintiffs against the decree of dis- 
missal of their suit which was for recovery 
of arrears of maintenance under the terms 
of a compromise that had been entered 
into between the predecessor of the defend- 
ants and 4 certain Mahstap Mukherjee. 
This Mahatap Mukherjee had two wives 
and one of them claimed the whole of 
a certain property under a gift. There 
was a suit in which Mahatap sought to 
set aside the alleged gift. The suit was 
compromised and in the compromise it 
was agreed that a certain sum should be 
paid annually by the first wife and her suc- 
cessorto Mahatap and after him to the other 
wife, if she survived him, and to her 
heirs and successors, Mahatap died and 
was succeeded by the second wife who 
enjoyed the maintenance; and when she 
died she made a Will, appointing the plain- 
tiffs as executors and also making one 
of them the beneficiary under the Will. 
The plaintiffs have, therefore, sued to 
recover the arrears of maintenance. The 
learned Oourt of Appeal below has held 
that the Will does not devisethe mainten- 
ance subsequent to the death of the testatrix 
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to the legatees. The terms of the Will 
have been correctly interpreted by the 
learned District Judge. The Will expressly 
states that it devises the moveable and 
immoveable properties of the testatrix and 
the claim for future maintenance can- 
not come under either of those heads. 
That the testatrix did not intend to make 
any disposition of the future mainten- 
ance is abundantly clear from the provi- 
sions in the Will that the maintenance due 
to her up to the time of her death should 
be taken by the plaintiffs. The fact that 
she made such a provision showed clearly 
that the testatrix did not intend to make 
any disposition of the maintenance 
allowance in the clauses relating to the 
disposal of moveable and immoveable pro- 
perties, Over and above this, there can 
be no doubt that the maintenance allow- 
ance was purely one for the benefit of the 
family of the descendants of Mahatap. 
The compromise that was recorded states 
that the heirs, successors and represen- 
tatives of the second wife should be en- 
titled to this maintenance from the first 
wife and her successors. If the property 
had been ordinary property undoubtedly 
the terms of the compromise would indi- 
cate that the intention was to convey the 
property out and out; in other words a 
hereditary estate capable of being trans- 
ferred. But the property dealt with in the 
compromise is an allowance taken from 
another property which was givento the 
first wife as compensation for the taking 
of the property by the first wife, and 
because the family had been deprived 
of the profits from that property, and the 
compromise was entered ifto so as to 
compensate the family for the loss. In 
these circumstances the proper construc- 
tion of theterms of the compromise would 
be that the maintenance charge was intend- 
ed to be kept alive for the benefit of the 
family only and not for the benefit of the 
strangers or assigns or persons who may 
take it as legatees from one of the members 
of the family. In all these circumstances it 
appears that the decision of the learned 


District Judge is correct. The appeal, 
therefore, fails and is dismissed with 
costs. 

R.L, 


Appeal dismissed. 
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CALCUTTA HIGH COURT. 
APPRAL FROM ORIGINAL ORDER No, 390 
oF 1926, 

February 27, 1928. 
Present:—Mr. Justice B. B. Ghose and 
Mr. Justice Oammiade. 

TARAK NATH SAHA AND OTABRS— DRORRE- 
HOLDBRS— APPELLANTS 
versus 
MOTI LAL AGARWALA AND OTHRRS— 

J UDGMBNT-DEBTORS— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O. XXI, r. 15 
—Application by jownt decree-holder for share only, 
legality of—Giving up portion of decree— Execution 
of the rest of the deeree. ; A 

An application by a joint decree-holder for realisa- 
tion of the entire decretal amount by attachment 
and sale of the judgment-debtor's property and for 
payment to him of his share thereof does not offend 
against the provisions of O. XXI, r. 15, Civil Proce- 
dure Code. : : . 

“Ik one decree-holder gives up a portion of his decree 
the application for execution ef the rest cannot be 
said to be illegal. The judgment-debtor cannot, 
however, be harassed by any subsequent application 
for execution of the balance of the same decree. 


Appeal from an order of the Second 
Sub-Judge, Pabna, dated the 21st August, 
1926. 

Mr. Bansori Lal Sarkar, for the Appel- 
lants. 

Messrs. Rishindra Nath Sarkar and Kali 
Sankar Sarkar, for the Respondents. 

JUDGMENT.—The application for 
execution out of which this appeal arises 
was dismissed on the ground that it con- 
travened O. XXI, r. 15, Oivil Procedure 
Gode. We do uot see how it contravenes 
that rule. The decree was made in favour 
of the applicants and the pro forma de- 
fendant in the original suit for a lump sum 
of Rs. 1,000. On a previous occasion it 
was held by the Subordinate Judge that 
the application was barred by limitation. 
On appeal to this Uourt that judgment 
was set aside and it was held thatthe ap- 
plication was not barred as it was a joint 
decree that was sought to be executed by 
the other decree-holders within the period 
of limitation. The matter was sent back 
for the decision of the other questions in 
dispute. This time the Subordinate Judge 
has held that the applications have done 
what is forbidden by O. XXI, r. 18. Order 
XXI,r. 15 does not forbid anything to be 
done. It is rather an enabling rule. 1t 
enables one or more of the persons in whose 
favour & deoree has been passed to apply 
for execution of the whole decree for the 
benefit of them all. Sub-rule (2), r. 15 pro- 
vides for safeguarding the interest of per- 
sons who have not joined in the application 


D 
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In the present application the applicants 
asked in the tenth column for the entire 
decretal amount being realized by attach- 
ment and sale of the immoveable properties 
of the judgment-debtore. In the seventh 
column they stated that the total amount 
of the decree was Rs. 1,000 Ont of this 
they deducted one-half share of the pro 
forma defendant and asked for theirown 
share of Rs. 500. It is hardly necessary to 
state that a judgment-debtor cannot be 
harassed by different applications for exe- 
cution made by different decree-holders 
for their own shares of the decretal amount. 
But if some of the joint decree-holders 
apply for execution with regard to certain 
portion of the decree giving up the rest 
making the joint decree-holders parties to 
the application who do not object to the 
application giving up the rest of the 
decree, we do not see how itcan be said 
that the application is liable to be dis- 
missed. If one decree-holder gives up a 
portion of his decree the application for 
execution for the rest cannot be said to be 
illegal, and in the present case the circum- 
stances amount to that. The present ap- 
plication cannot he held to be contrary to 
law. The judgment-debtors cannot, how- 
ever, be harassed by any subsequent ap- 
plication for execution of the balance of 
the same decree either by the present ap- 
plicants or by the pro forma defendant 
who has been made a party to this execu- 
tion proceeding. 

The appeal, therefore, should be allowed 
and the execution shall proceed on the ap- 
plication made by the appellants with 
costs to the appellants in both OGourts., 
We assess the hearing-fee at three gold 
mohurs, 


RL, Appeal allowed, 


CALCUTTA HIGH COURT, 
U1vIL Appsat No. 157 oF 1926. 
February 11, 1927. 
Present:—Mr. Justice Panton and 
Mr, Justice Mallik. 
Sreemati RADHARANI SANTRA 
— PLAINTIFF —APPBLLENT 


versus 
RAMESHOHANDRA KALAMURI AND 
OTHRRS—DRBFENDANTS8—HEBSPONDRNTa, 


Civil Procedure Code (Act V of 1908), s. 115, 0. 
XLI, r. 28—Order of remand under inherent power 


—Appeal—Bengal Tenancy Act (VIII of 1885), s, 7— 


RADHARANT SANTRA VU, RAMRSECHANDRA KALAMURI, 
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Rate of rent—Court can only fix rent approximately. 

An order of remand made under 8.151, Oivil Proce- 
dure Code, is appealable. 

Bhairab Chandra Dutta v. Kali Kumar Dutta (4), 
followed, 

Mohendra Nath Chakraburty v. Ramratan Bando- 
padhya (1) distinguished. 

It is impossible for a Oourt acting under s. 7, 
Bengal Tenancy Act, to arrive with absolute accuracy 
at arate of rent. The best that the Court can do 
ig to make an approximation to what the rent ofa 
tenure should justly be. 


Appeal against an order of the Officiatin 
Sub-Judge, Third Oourt, Midnapur, date 
the 25th February, 1926. 

Messrs. Sarat Chandra Bose, Pyari Mohan 
Chatterjee and Gurudas Mukherjee, for the 
Appellant, : 

Mr. Usha Kanta Guha, for the Respon- 
dents, 


JUDGMENT. 

Panton, J.—This appeal arises from. 
an application made to the Munsif under s. 
7, Bengal Tenancy Act, which resulted in an 
ex parte order. Hefound on the evidence 
before him, that the gross collection from 
the tenure was 8 arasand6 kuris odd of 
paddy and Rs.32-9-0in money rent. He 
valued the paddy at an agreed rate which 
brought the total gross collection to Rs. 130 
after deducting one-third from the value of 
the paddy for what he called “uncertainties 
in the value of the paddy and for other 
uncertain elements," He left tothe defend- 
ant 50 per cent. of profits and thus fixed 
the rent of the tenureat Rs..65. From this 
decision both parties appealed to the Sub- 
ordinate Judge of Midnapur, For the 
tenure-holder it was contended that the 
learned Munsif should not have heard the 
case ex parte. The learned Subordinate 
Judge's finding on this point was that the 
defendants had had enough indulgence 
and that they could not complain that they 
did not get more. The second contention 
for the tenure-holder was that ihe learned 
Munsif did notcometo any finding as to 
the existence of a customary rate. The 
learned Subordinate Judge found that, 
while there was no express finding on this 
point, yet there was evidence on the record 
that there was no such customary rate 
existing. It is the third contention of the 
tenure-holder which found favour with the 
learned Subordinate Judge. This was that 
the learned Munsif should not have made the 
value of the produce rent the basis of his 
ealeulation but should have ascertained and 
substituted for it a fairand equitable cash 
rent. The learned Subordinate Judge was 
of opinion that the principle involved in 
sub-s. 4,8. 7, should have been applied to 
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Bo much of the land as paid the produce 
rent, because, at any future dateon which 
proceedings might be taken unders. 40, 
Bengal Tenancy Act, equilibrium might be 
disturbed by the settlement of cash rent 
under that section, For this reason he re- 
manded the case tothe Munsiffora fresh 
trial. The appeal of the landlord was ap- 
parently not seriously pressed before the 
learned Subordinate Judge. The landlord 
has appealed against this order of remand. 

It is contended on behalf ofthe respon- 
dents, in the first place that, no appeal lies. 
It is said that the order of remand was not 
one under O. XLI, r. 23 but was one under 
s. 151, Civil Procedure Code, and, therefore, 
it is urged, thereis no gecond appeal. In 
this respect reliance is placed upon a deci- 
sion of this Oourt in Mohendra Nath 
Chakraburty v. Ramtaran Bandopadhya (1). 
For the appellant it is contended that in 
form and in substance this was an order 
under O. XLI, r. 23, and that consequently, 
on the authority of Baseemati | Debi v. 
TaritBasini Dassi (2) which was followed in 
Prosunna Chandra v. Boidya Nath 
(3), there isa second appeal. But we are 
satisfied that in the present instance the 
order complained of was not inform or 
in substance one under O. XLI, r. 23, and 
these decisions have, therefore, no applica- 
tion. On the other hand, reference is made 
to a decision of this Court in Bhairab 
Chandra Dutta v. Kali Kumar Dutta (4). It 
would appear, at first sight, that this later 
decision is in conflict with that in Mohendra 
Nath Chakraburty v. Ramtaran Bandopa- 
dhya (1) to which Ihave just referred.:In the 
earlier decision, however, the case was not 
considered upon the footing ofthe remand 
being one under s. 151, and it was upon 
this footing that this Gourt inthe later 
decision held that there was a second 
appeal. It seems to us plain that the re- 
mand here cannot possibly fall under either 
of the. rulescontained in O. XLI, but was 
made under s. 151. The result, in our 
opinion, is that an appeal doeslie to this 
Court. 

Turning then tothe meriteof the appeal: 
It is impossible fora Oourt acting unders. 7, 
Bengal Tenancy Act, to arrive with absolute 
accuracy at arateof rent. The best that 


Q) 55 Ind. Cas. 96;230.W.N.1049; 310. L., J. 
357. 


(2) 44 Ind. Cas, 416; 310, L. J, 354. 
(3) 56 Ind. Cas, 516; 3I O. L. J. 360; 24 O. W. N. 


708. 
(4) 71Ind. Oas. 453; A.I, R, 1823 Oal. 606; 37 
Q. L.J. 481. 
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the Court can do is to make an approxima- 
tion to what the rent ofa tenure should 
justly be. It is possible that the more 
refined method which the learned Sub 

ordinate Judge directed to be applied migh 

result in a somewhat closer approximation 
to what the rent to befixed unders.7 
should be though it is impossible to foresee 
what result might ensue from the applica- 
tion in the presentcase; that is, whether it 
would increase or decrease the rent as fixed 
by the Munsif. It is, however,.necessary to 
point out that there is latent, in the learned 
Subordinate Judge's method, the same 
defect, though possibly in a less degree, as 
in that of the learned Munsif. For it does 
not follow that a fair and equitable rent, 
such as is spoken of in sub-s, 4, s. 7, will be 
the same asthe money-rent which may, at 
some future date, be fixed unders. 40, 
Bearing this in view, it seems to us thata 
remand on this ground -was neither 
necessary nor desirable and that a possible 
increage in accuracy is quite incom- 
mensurate with the expense to which the 


parties would be put by a further investiga- 


tion of the matter. In this view we are 
unable to support the order made by the 
learned Subordinate Judge. In the ordinary 
course of events we would remit this case 
to the learned Subordinate Judge in order 
that he might re-hear the appeal. In the 
circumstances, however, we donot think 
that this course isin theinterestof either 
party. The facts are now before us and we 
think that it is possible for us finally to 
decide the question between them. As I 
have pointed out, the first two objections 
taken by the tenure holder to the result 
arrived at by the learned Munsif did not 
find fayour with the learned Subordinate 
Judge and in this respect we agree with 
his view. The only point which remains, 
therefore, is this matter of the produce rent 
of a part of theland. In this respect we 
have little fault to find with the result at 
which the learned Munsif had arrived and 
we are of opinion that the rent of the 
tenure which he has fixed is just and 
equitable and that the propercourse for 
us to take is to set aside the order of the 
learned Subordinate Judge and to restore 
the order of the Munsif. This we accord- 
ingly do. 

The parties will bear their own coste in 
all Courts. 

Let the record be sent down at once, 


Mallik, J.—I agree. 
A. Appeal allowed. 


c 
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CALCUTTA HIGH COURT. 
ORIMINAL REFRRENOR No. 41 oF 1927. 
March 29, 1928. 

Present :—Justice Sir Charu Chunder 
Ghose, Kr. 

On difference of opinion 
between Mr. Justice Cuming and 

Mr. Justice Lort-Williama. 

. EMPEROR-— PzosxzovTOR 


versus 
YUNUS ALI AND oTHBRS—À OCESHD 
—OpProsrTE Parry. 

Criminal Procedure Code (Act V of 1898), s. 807— 
Verdict of Jury—Reference—Interference with verdict 
—Principles—Penal Code (Aet XLV of 1860), ss. 120-B, 
$02—Conspiraey to murder—Evidence—Inference from 
Dodo presence—Criminal trial—Duty of experts and 

68, 

In a reference under s. 307, Criminal Procedure 
Code, the verdict of the majority of the Jury should 
not be interfered with unless it is apparent that 
the case isa very clear one. [p. 684, col. 1.| 

Where on a reference under the said section one 
of the Judges agrees with the verdict of the Jury 
the fact of such agreement is, in itself, sufficient to 
show that the case is not one for interference with 
the verdict of the Jury. [ibid.] 

Per Cuming, J.—Though conspiracy cannot often 
be proved by direct evidence, conspiracy to murder 

‘cannot be inferred from the mere fact that the 
accused were seen at the house of the deceased on 
the night when the deceased is alleged to have been 
murdered. [p. 681, cok 1.] 

Per Lort-Williams, J.—Medical experts and others 
such as Judges who have to form opinions and exercise 
their judgment should have regard primarily to the 
facts not draw upon their imaginations. Other- 
wise the administration of justice would depend 
upon individual idiosyncrasies and become unstable 
and unworkable. [p. 682, col. 1.] 

Reference under s. 307 of the Oode of 
Criminal Procedure made by the Sessions 
Judge, Tippera. 

The case was originally heard by Cuming 
and Lort-Williams, JJ., who delivered the 


following 
JUDGMENT. 

Cuming, J.—This is a reference by the 
learned Sessions Judge of Oomilla under 
8.907 in the case of three persons Yunus 
Ali, Abdul Waheb and Rahamannessa. 
They were all three charged under two 
counts: (1) that on or about the 26th of 
January, 1927, ats Mudafar they conspired 
to murder one Aliban and so committed 
an offence under s, 120B read with s. 302; 
(2) that on or about the same day at the 
same place they did murder Aliban and 
go committed an offence punishable under 
s. 302, Indian Penal Code. At the trial 
the learned Judge held that there was 
not a scrap of legal evidence that these 
persons did murder Aliban and he directed 
them to find a verdict of not guilty on that 
charge which they did. With regard to the 
charge of conspiracy the Jury by a majority 
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of 5 to 2 found: all the accused not. guilty. 
The Judge disagreed with the verdict hold- 
ing they should be found guilty of conspir- 
acy. One difficulty at once arises in my mind 
on the facts as alleged and proved, if the 
three accused were not the actual per- 
petrators there is no evidence of any sort 
that they conspired to commit the murder. 
Of the facts proved the one relied onto 
prove conspiracy is the fact that these three 
accused happened to be together at the 
house of Rahamannessa, one of the accused, 
where the victim Aliban was staying on 
the night of the alleged murder. 

Al the other evidence is simply evidence 
to show that the girl was murdered. 
Obviously, the mere presence of the 
accused at the house where Aliban was 
staying would not be by itself convincing 
evidence of conspiracy to murder her 
unless it can be shown that they were in 
some way connected with the murder. 

The only evidence to prove this is the 
alleged fact that Aliban was murdered. 
There is no evidence to show or suggest 
nor indeed do the prosecution suggest 
that if it was not the accused it was by 
some one instigated by the accused that 
Aliban was murderediand as far as I can see 
the case of the prosecution was that it was the 
accused who actually committed the murder, 

In the view which the learned Judge has 
taken, it i8 perhaps difficult to see how 
he could refer the case. To deal now with 
the facts of the case, 


They are briefly these:—That one Isab 
Ali lives in the village of Mudafar with 
his wife Rahamannessa one of the accused in 
this case. A certain young woman named 
Aliban whose death is the subject of the 
trial came on a visit to him brought by her 


uncle Naimuddi. Isab seemed to have 
fallen in love with the girl, managed 
tokeep her in his house and to have 


proposed to her uncle Naimuddi to marry 
her. Naimuddi was not willing but the girl 
remained at Isab'shouse on various pretexts, 

On the day of occurrence the 25th Janu- 
ary, 1927, Isab seemed to have been away 
at Munshiganj in Dacca District to see 
Naimuddi and the girl was left with 
Rahamannessa. The next morning her 
dead body was found floating in a tank not 
very far from Rahamannessa’s house and 
it is the case of the prosecution that 
Rahamannessa, Yunus, her son-in-law and 
Abdul Waheb, her brother, conspired 
together and murdered the girl. It is 
suggested they first partially or completely 
suffocated her, dragged her to the tank 
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and threw her in and she either died from 
drowning or from asphyxiation. The 
defence seems to suggest either that she 
fell into the tank after easing herself or 
that she went out to ease herself that 
night and was seized by some 
unknown persons and drowned in the tank. 
The first point to be considered is what 
was the cause of death. On this point we 
have the medical evidence which should 
be read carefully. The doctor cannot say 
whether the death was due to asphyxia, that 
is to say, I presume some person holding 
something over the girl’s mouth so that 
she could not breathe or death from 
drowning. He says that death was due to 
asphyxia and then says asphyxia may be 
due to hanging, strangulation throttling, 
suffocation or drowning. He did not con- 
sider this a case Of hanging or throttling. 
He goes on to say that this may have been 
a case of shock caused by falling into the 
water. 


After a careful consideration of the 
medical evidence the only conclusion I 
can come to is that the doctor cannot say 
whether she died from drowning or from 
asphyxia caused by suffocation. At one 
portion of the evidence he seems to have 
thought that it might have been a case of 
shock caused by falling into the cold 
water. The only conclusion to be come to 
from the evidence is that it gives no indica- 
tion as to whether the death of the girl 
was accidental, homicidal or suicidal. Ob- 
viously if it was a case of shock by falling 
into the cold water it might be accidental as 
well as suicidal or homicidal. 
due to drowning it might equflly be one of 
the three. 

Only if it were due tosuffocation could 
it be positively said that it was homicidal. 

[His Lordship referred to the other evi- 
dence and proceeded: ] 

Unless it can be established that the 
girl was murdered or at any rate the murder 
began in the house it seems to be impos- 
sible to come to the conclusion from the 
fact that the three accused were Been at the 
house of Isab on the night when the girl 
is alleged to have been murdered that the 
three accused conspired to muder her. No 
doubt a conspiracy cannot often be proved 
by direct evidence. It has often to be inferred 
from circumstances., It, however, seems to 
me in the present case that unless it is 
proved that the three accused murdered 
the girl, there is no evidence to show they 
` conspired to murder her. That Rahaman- 
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nessa hated the girl is no doubt obviously 
clear. It is but natural she should. The 
other two had no particular reason to 
dislike the girl except that they are related 
closely to Rahamannessa. No doubt they 
absconded but too much importance cannot 
be attached to that fact. : 

Evidence goes to show that one of them 
was in the village the day after the 
occurrence and they may not have fied till 
they learnt they were suspected. With 
people of this class mere absconding does 
not go for a great deal. 

Looking at the nature of the evidence in 
this case I feel that unless if it can be 
proved that the three accused murdered the 
girl if she was murdered it cannot be 
held that they conspired to murder her. 
In the case it is impossible to separate the 
conspiracy from the actual crime, If one 
is not proved—neither is the other. 

I would reject the reference and acquit 
the three accusad. 

As there is a difference of opinion between 
my learned brother and myself the case 
will be placed before the Hon’ble the Ohief 
Justice with aview toits being laid before 
a third Judge. 

Lort-Willams, J.—l regret that I 
cannot agree with my learned brother in 
this case. In my opinion there is clear 
evidence of conspiracy to commit murder 
in which conspiracy each of these three 
accused persons is implicated, 

Now, the first pointto be decided is, 
whether the girl was murdered or whether 
she met her death in one or other of 
several alternative ways such as suicide, 
drowning after an epileptic fit or otherwise 
by accidental drowning. These three 
alternative ways were suggested by the 
doctor who gave evidence in this case but 
Ican find very tittle evidence to support 
any of them—with regard to suicide that 
can be disposed of inafew words. There 
was no reason why the girl should commit 
suicide. She was quite happy with Isab 
Ali who was fond of her, was anxious to 
marry her and had given her presents. 
No reason has been suggested why she 
should commit suicide. With regard 
to epilepsy there is no evidence that the 
girl suffered from epilepsy or any other 


disease. On the contrary her uncle 
Naimaddi definitely disposed of this 
suggestion. 


With regard to accidental drowning no 
reason has been suggested why the girl 
should go voluntarily to the tank where 
her dead body was found. This tank is 
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some distance away from the bari of Isab 
Ali and was not used by the occupants 
of his bari. The, evidence is that the 
girl Aliban was never seen near the 
place and never even visited Mridha’s 
bari which adjoins this tank. The 
occurrence took place in the middle of 
the night in January which is almost 
the coldest part of the year Why she 
should go to a tank at a distance in 
the middle of a night in January I 
cannot understand. For all these reasons 
it seems to me that there is no foundation 
to support the theory of accidental 
drowning. 

In my opinion the facts and especially 
the medical evidence in the case is 
consistent only with murder. I agree 
with the learned Judge in the 
Oourt below in his attempted reconstruc- 
tion of the crime. Shortly it was as follows: 
The girl was suffocated while asleep in the 
hut—probably she was not then completely 
suffocated and was taken out of the hut 
and in that condition partly carried and 
partly dragged towards the mango tree. 
Suffocation not being complete there was a 
partial revival near the mango tree where 
a struggle took place. She was then 
suffocated again probably more completely 
this time and taken towards the tank into 
which she was thrown. It may be that 
when she was thrown into the tank ‘she was 
not quite dead. In my opinion the medical 
evidence is consistent with each and every 
particular of the above theory. I do not 
consider that the way in which the medical 
witness gave his evidence was very satisfac- 
tory. He seems to have approached the 
case with a prejudice against coming to 
the conclusion that a murder had been 
committed. Medical experts and others 
such asJudges who have to form opinions 
and exercise their judgment should have 
regard primarily to the facts and not draw 
upon their imaginations. Otherwise the 
administration of justice would depend 
upon individual idiosyncrasies and become 
unstable and unworkable. Itis clear that 
the girl did not die from drowning. There 
was no water in her stomach and the doctor 
admits that this isfound almost invariably 
in cases of death from drowning and for 
this reason he rejects that hypothesis. He 
is also of opinion that she did not die from 
strangulation because there were no marks 
on her neck. He says that there were 
signs on one hand of what is known as 
washerman's hand and, therefore, in his 
opinion the girl could not have been dead 
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when she reached the water. But he 
admits that washerman's hand can develop 
either after the body has been thrown into 
water when alive or shortly after death. If, 
therefore, the girl was just dead or on the 
point of death when she was thrown 
into the tank, it was quite possible 
for washerman’s hand to develop though 
the usual symptoms of drowning might be 
absent. The fact that there were signs of a 
struggle near the mango tree is not 
inconsistent with suffocation if we assume 
that the girl was not completely suffocated 
in the hut,and partly regained consciousness 
in the course of her removal to the tank 
and the medical evidence is entirely con- 
sistent with such an assumption. Two 
abrasions were found on the girl's back, 
which point to astruggle orto dragging. 
It is true that some of the usual signes of as- 
phyxia were absent, e g., swelling of the 
veins but the doctor admits that these 
symptoms do not occur invariably. With 
regard to his final suggestion that death 
might have been due to shock caused by 
falling into the water from a height—it is 
sufficient to observe that no evidence exists 
of any height from which the girl could 
have fallen. .The fact that the brain and 
other organs were congested which isa 
sign of slow death is again consistent with 
the theory which I have already indicated. 

For these reasons I have come to the 
conclusion that the girl was murdered. 
[His Lordship then considered the evidence 
as to the place at which murder was commit- 
ted and concluded as follows:—| 

In my opinion the whole of the evidence 


‘points conclusively to the fact that the 


girl was smothered by these three accused 
persons acting together or by one or two 
of them, They were the last people who 
were seen in her company when she was 
alive. It is quite clear that all three 
of the accused were in Isab’s hut with the 
deceased girl at or about prayer time unless 
we reject the evidence of P. A 
Nos. 1 and 2; and I see no reason for reject- 
ing it. In fact Rahamannessa admitted that 
one of the accused Yunus Ali was there. 
The two male accused intended to sleep at 
the hut that night, because the evidence 
is that pillows and quilts were provided for 
them. Why were they there at all? It 
was an unusual occurrence for these two 
men to visit Isab Ali's bari. Prosecution 
Witness No.lsays that she had never seen 
them there before.Prosecution witness No. 2 
says that they were seen there occasionally. 
Yunus Ali himself says that he was not on 
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food terms with Isab Ali and used to go 
there only once a year. 
* * * * * * * 

‘Finally, we have the fact that the two 
male accused absconded. I disregard 
altogether the evidence of Abdul Gani 
Sarkar which I agree with the learned 
Judge is worthless. It has been said and 
quite properly that too much importance 
must not be attached in this country tothe 
fact that people abscond. But the way 
in which the two male accused absconded 
in this case is of the utmost importance. 
They absconded before the girl had been 
missed and before the discovery of the 
body. They absconded beforejany body had 
suggested that any crime had been com- 
mitted. What innocent reason has 
been given or can be suggested for 
the sudden departure of these men in 
the cireumstances of this case? They went 
away during the night although they had 
intended presumably to sleep at Isab’s hut. 
They went away before the girl was miss- 
ed by any body and before the body was 
found. I think these facta amount to most 
damning evidence against these men and 
I cannot conceive any reasonable explana- 
tion of their conduct unless it be that they 
were well aware that the girl had been 
murdered. 

T agree with the learned Sessions Judge 
that it would be difficult to frame a charge 
of murder against the accused because itis 
not clear from the evidence whether one or 
two and which, or all three of these persons 
actually took part in the commission of the 
deed. But,in my opinion, there is clear 
evidence against each of them of conspiracy 
te murder the girl. That evidence as I 
have shown is of such a kind that it 
leads to the inevitable conclusion that the 
crime alleged in this case could not possibly 
have been committed except by and wtih 
the knowledge, consent and agreement of 
all these three persons. It is often impos- 
sible as in this case to obtain direct evi- 
dence of conspiracy to commit crime. One 
has to rely upon facts from which it is pos- 
sible and reasonable to infer a common 
design. In my opinion there is ample 
evidence in this case upon which and from 
which thereshould be drawn the inference 
ofa common design on the part of these 
three persons to murder Aliban. 

I think the verdict of the Jury was un- 
satisfactory. Their answers to the question 
put by the learned Sessions Judge show 
that they had not appreciated the character 
or weight of the evidence, 
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I consider, therefore, that the reference 
made by the learned Sessions Judge should 
be accepted, and that each of the three pri- 
soners should be convicted of conspiracy to 
commit murder and sentenced to death. 

The case was heard by C. O. Ghose, J. 

Babu Priya Nath Dutt, for the Orown. 

Mr. A. E. Fazlul Huq and Babu Jahnabi 
Charan Das Gupta, for the Accused. 

JUDGMENT.—This matter comes 
before me under s. 429, Oriminal Procedure 
Oode, in & reference made by the learned 
Sessions Judge of Tipperah under the pro- 
visions of 8.307 of the Oode, my learned 
brothers Mr. Justice Ouming and Mr. 
Justice Lort-Williams having disagreed as 
to the order which should be passed in such 
reference. 

The accused before me are three in 
number and their names are as follows:— 
Rahamannessa, widow of Isad Ali Diwan, 
Yunus Ali, son-in-law of Isad Ali and 
Abdul Waheb Munshi,brother of Rahaman- 
nessa, They are charged under two heads: 
first, with having committed on the 25th of 
January, 1927,the murder of one Aliban, 
being an offence punishable under s. 302, 
Indian Penal Code, and, secondly, with hav- 
ing conspired te do an illegal aot, namely, 
the murder of the said Aliban, an offence 

unishable underis. 120-B, read with s. 302, 
dian Penal Oode. 

The Public Prosecutor did not press the 
charge of murder under s. 202, Indian 
Penal Code, and thereupon the learned 
Judge directed the Jury that, inasmuch as 
there was no evidence whatsoever on the 
record that these three accused committed 
the murder of Aliban they should return 
a verdict of not guilty under 8. 302, Indian 
Penal Oode. This the Jury did. As regards 
the chargeof conspiracy under 8. 120-B read 
with s. 302, Indian Penal Code, it -appears 
that the Jury were divided in their opinion. 
Five of the Jurors were of opinion that the 
accused were not guilty whereas two of the 
Jurors held that the accused were guilty. 
The learned Judge wasof opinion that the 
verdict of the minority was right and he 
came to the conclusion that it was necessary 
in the interests of justice to make a re- 
ference to this Oourt. The verdict of the 
Jury was delivered on the 28th July, 1927, 
and the hearing of this reference came on 
before my learned brothers Mr. Justice 
Cuming and Mr. Justice Lort-Williams on 
the 13th March, 1928. Mr. Justice Ouming 
held on the facts of this case that he could 
not accept the reference and was of opinion 
that the thrée accused should be acquitted, 


684 


Mr. Justice Lort-Williams, on the other 
hand, was of opinion that the reference 
should be accepted and that each of the 
three prisoners should be convicted of 
conspiracy to commit murder and sentenced 
to death. ~ 

Ina matter of this description,I am in 
entire agreement with the view taken by 
Mr. Justice Woodroffe in Reference No. 26 
of 1905 under the provisions of s. 307, Ori- 
minal Procedure Oode, decided by him on 
the 26th August, 1905, namely, that the ver- 
dict of the majority of the Jury should not 
be interfered with unless it is apparent that 
the case is a very clear one. The fact that 
the verdict of the Jury has the assent of 
one of my learned brothers is ordinarily in 
itself sufficient to show that the case is not 
such aclear one as would justify me in 
reversing the verdict of the Jury. I do not 
propose, however, to rest my decision on 
mere abstract principles. I have acquaint- 
ed myself with the contents of the paper- 
book from cover to cover and I have also 
studied with care the differing judgments 
of the two learned Judges of this Court. 
Inmy view there is very little evidence 
upon which the verdict of the Jury can be 
interfered with and it follows, therefore, 
that the reference should be rejected. 


[Note:—The rest of the judgment is not material 
forthe purposes of this report.—Ed.] 


A. Reference rejected. 


CALCUTTA HIGH COURT. 
CRIMINAL APPEAL No. 390 oF 1928. 
August 3, 1928. 

Present :—J ugtice Sir Oharu Chunder 
Ghose, Kr., and Mr. Justice Jack, 
AMBAR ALI—APPBLLANT 
versus 
EMPEROR—Opprosits Parry. 

Criminal Procedure Code (Act V of 1898), s. 297— 
Charge to Jury, essentials of—Presumption of in- 
nocence of accused and veracity of witnesses—Evidence 
—Testimony of witness—Presumption of truth, 

It ig essential that in the gen observations 
which a Judge makes in the course of his charge 
to the Jury he should be accurate within the limits 
‘of what has always been allowed from time to time 
in criminal trials. Though a Judge's charge to the 
Jury may be open to criticism, the verdict of the 
Jury ought not to be interfered with except where 
the charge taken as & whole cannot be supported. [p. 
685, col. 2; p. 686, col. 1.] 

assage in a charge by the Judge to the Jury 
ranas follows:—As there is & presumption of in- 
nocenee in favour of the Accused, so there is a 
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presumption of truthfulness in favour of the wit- 
nesses. The presumption is rebutted if it is shown 
that the witness has told an untruth. But that 
would not justify you in rejecting his evidence in 
toto. You will have to carefully scrutinize his 
evidence and should accept it only to the extent to 
which it is supported by the evidence of other trust- 
worthy witnesses and circumstances and probabilities 
of the case: 

Held, that the Judge should not have put together 
the presumption of innocence in favour of an accused 
and the pA kaa in favour of the veracity of teati- 
mony adduced in a Court of Justice. |p. 685, col. 2] 

Testimony given ina Court of Justice is presumed 
ij true until the contrary appears. [p. 685, col. 

Criminal appeal against an order of the 
Additional Sessions Judge, Noakhali dated 
the 29th March 1928. 

Messrs. Sures Chunder Talukdar and 
Surajit Chunder Lahiri, for the Appellant. 

Mr. Khundkar, for the Orown, 


JUDGMENT. 

C. C. Ghose, J.—This case has been 
argued at considerable length by the 
learned Advocate, Mr. Talukdar, but after, 
giving our best consideration to the argu- 
ments which have been advanced on behalf 
of the appellant we are of opinion that 
this appeal must be dismiesed and for the 
following reasons: 

The case for the prosecution, shortly 
stated, was as follows: On the afternoon 
of 3rd October, 1927, the deceased Kala Mia 
found two heads of cattle belonging to the 
accused Ambar Ali straying into his field 
just to the north of the bariof the accused 
and damaging his paddy crop. He took 
them into custody with the object of im- 
pounding them and refused to let them off 
at therequest of the accused Ambar Ali. 
After soma altercation the accused is said 
to have struck him on the head with a lathi. 
Almost simultaneously Ambar's nephew 
Abdul Aziz who is not an accused in this 
case gave a blow onhis head with a dao, 
with the result that he fell down un- 
conscious on the field. He was removed to 
an ail by some of the men who came to the 
spot on hearing the row and was ultimately 
taken to Feniin a bullock cart. He died 
shortly before sunrise when the cart 
reached Feni, His dead body was taken to 
the thana at Feni and the deceased’s 
brother Mohamed Faiz made a statement 
before the Sub-Inspector of Feni as to the 
cause of the death. The statement in ques- 
tion was sent to the Sub-Inspector, Ohhagal- 
naya, for investigation, as the place of 
cccurrence was stated? to be within the 
jurisdiction of the last-mentioned thana, 
The post mortem examination was held by 
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the Sub-Assistant Surgeon of Feni and it 
was found that the cause of the death was a 
blow on the head by means of a blunt 
weapon suchasa lathi. Investigation fol- 
lowed thereafter with the result that the 
accused Ambar Ali and two other men, 
Mu Mia and Nural Huq, weresent up for 
trial, 

The accused Ambar Ali has been con- 
victed by the Jury under Part I, s. 304, 
Indian Penal Oode. The learned Judge 
was ofopinion that the convietion should 
properly have been under the second part 
ofs. 304; and taking that view he has 
sentenced the accused Ambar Ali to 
suffer rigorous imprisonment for a period 
of five years and to pay a fine of Rs. 200 or 
in default, to suffer rigorous imprisonment 
for one year more. He has also directed 
that out of the fine, if realized, a sum of 
Rs. 150 should be paid to the heirs of the 
deceased Kala Mia as compensation. 

The learned Judge’s charge tothe Jury 
has been assailed before us in one parti- 
cular. The passage in the charge to 
which exception has been taken runs as 
follows : 

“As thereis a presumption of innocence 
in favour of the accused, so there issa pre- 
sumption of truthfulness in favour of the 
witnesses. The presumption is rebutted if 
it isshown that the witness has told an 
untruth, But that would not justify you in 
rejecting his evidence in toto. You will 
have tocarefully scrutinize his evidence 
and should accept it only to the extent to 
which itis supported by the evidence of 
other trustworthy witnesses and circum- 
stances and probabilities of the case.” 

The learned Advocate starts Off with the 
the broad proposition that it is entirely 
incorrect to say that there is a presumption 
of truthfulness in favour of witnesses; in 
other words, he contends that there is no 
presumption whatsoever in favour of the 
veracity of testimony adduced in Oourt. 
So far as this contention is concerned, we 
have been at some pains to find out whe- 
ther the contention has any substance or 
not. It appears that from very early times 
it hasalways been laid down in England 
that testimony given in a Oourt of Justice 
is presumed to be true until the contrary 
appears. Reference may be made in this 
connexion to s, 352 of the well-known work 
of Best on Evidence. The passage in Best 
is reproduced by Woodroffe, J., 1n his Eidi- 
tion of the Indian Evidence Act (Edition 8) 
at page. 795 with approval. It also ap- 
pears that the view now sought to be put 
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forward by the learned Advocate was the 
subject of consideration in this Oourt in 
Oriminal Appeal No. 607 of 1926, decided 
by Ouming,J. and Graham, J., on 2186 
February, 1927. The learned Judges in that 
case accepted the view enunciated in Best 
on Evidence, and they were of opinion that 
there was no authority which tooka view 
contrary to what was laid down in Best on 
Evidence. Of course, the learned Advocate 
is right in saying that the way in which 
the learned Judge in this case has put it 
is open to exception. The language of the 
learned Judge may lead to misconstruction 
and, in our opinion, he should not have put 
together the presumption of innocence in 
favour of an accused and the presumption 
in favour of the veracity of testimony 
adduced ina Oourt of Justice. The two 
presumptions are in their nature different 
and should not be classed together in the 
manner in which it has been done by the 
learned Judge in this instance. 

The learned Advocate further contends 
that the learned Judge was in error in 
saying that the presumption, if any, in 
favour of the veracity of testimony adduced 
in a Court of Justice can only be rebutted 
if it isshown that the witness in question 
has told an untruth and argues that the 
presumption can be rebutted in various 
other ways, ¢. g. by showing that the 
witness was & person who was not dis- 
interested, that the witness’ demeanour in 
Court was such as was not caloulated to 
inspire confidence; that he was keeping 
back something which it was in his power 
to impart. One of the arts of the cross- 
examiner in & trial is to show that little 
credit can be attached to the tesimony of 
a witness, and the oross-examiner,if he is 
skilful and accomplished, does that not 
only, if Imay quote a common expression, 
by means of a direct attack but by means 
of eliciting from the witness’ mouth 
answers calculated to show that the wit- 
ness is not a person who has spoken the 
truth. 

But the real question is whether the 
Jury were prejudiced or misled by what the 
learned Judge said in this case in the course 
of his charge to the Jury. We have 
examined the charge with 'care and we are 
bound to say that we can discover no traces 
whatsoever 1n this record of the Jury having 
been misled in any way by what the 
learned Judge stated in the course of his 
charge to the Jury. It is no doubt 
essential that in the general observations 
which a Judge makes in the course of 
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his charge to the Jury he should 
be accurate and within the limits of what 
has always been allowed from time to time 
in criminal trials. The learned Judge's 
charge to the Jury can no doubt be criticiz- 
ed, but the verdict of the Jury ought not 
to be interfered with except where the 
charge taken as a whole cannot be support- 
ed. In this view of the matter we think 
this appeal must fail. 

Mr. Talukdar has, however, addressed to 
us an argument in mitigation of the sent- 
ence passed on the accused in this case. 
The sentence that the learned Judge passed 

' in this case shows that he has taken into 
his full consideration everything that 
could legitimately be urged on behalf of 
the accused; and as that sentence does not 
err on the side of severity, we think we 
ought not to interfere in any way with 
the learned Judge's order in this ease. 

The result is that this appeal must stand 
dismissed. 

Jack, J.—1 agree. 

R. L. Appeal dismissed. 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DROBER No, 7 


oF 1926. 

May 25, 1928. 
Present:—Mr. Justice Cammiade and Mr. 
Justice Ghose, 
RAHIMUDDI—DzrENbANT—APPELLANT 


versus 
OHADAM AND oTsERS—PLAINTIFFS 
AND Pro forma DEFENDANTS 
— RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), Chap. XIV, 
application of—Deecree-holder's status as landlord, 
proof of—Landlord and tenant—Sale of superior 
right by landlord—Sale 4n execution of rent decree— 
Rights transferred. i 

In order to attract the provisions of Chap. XIV, 
Bengal Tenancy Act, it is necessary that the decree- 
holder should hold the position of a landlord not 
merely at the time of the decree but also at the 
time of the application for execution. 

Where a landlord has sold his superior interest 
of an occupancy holding, a subsequent sale of the 
same holding in execution ofa rent decree conveys 
only the right, title and interest of the tenant and 
not the tenancy. l 

Appeal from a decree of the 
Second Sub-Judge, Faridpur, dated the 18th 
July, 1925. .— f 

Messrs. Mrityunjay Chattopadhyay and 
Nalini Kumar Mukerji, for the Appellant, 

Messrs. Joges Chandra Roy and Prakas 
Chandra Pakrasi, forthe Respondents, 
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3d UDGMENT.—This is an appeal by 
defendant No. linasuit which was for a 
declaration of the plaintiffs title as an 
occupanoy-raiyat to certain land and for 
recovery of possession. The superior in- 
terest of the occupancy holding is held at 
present by defendant No, 1 who acquired 
it from his wife some time in the month of 
May,1923. Defendant No. 2,the wife of 
defendant No, i, purchased that interest 
from the previous holder, Hari Mohan, by : 
a conveyance dated 23rd October, 1922, One 
Kuti Molla was the raiyatin occupation of 
the land at the time of the purchase of the 
superior interest by defendant No.2. Kuti 
Molla having defaulted in the payment of 
rent Hari Mohan had instituted against 
him a suit for arrears of rent and had 
obtained a decree. This decree was put 
into execution by Hari Mohan after the 
date of the sale of the superior interest to 
defendant No. 2 andin execution of the 
decree Hari Mohan had caused the tenancy 
to be brought to sale on the 25th April,1923. 
The plaintiff wasthe purchaser at that 
sale, When defendant No. 2 purchased 
Hari Mohan's interest her husband, defend- 
ant No. 1 dispossessed Kuti Molla and 
took khas possession of the land. The 
plaintiff, after his purchase, finding that he 
could not obtain possession brought the 
suit out of which this appeal arises. Both 
the Oourts below have decreed the suit, 
and hence this appeal. 

The question which arose was whether or 
not the sale at which the plaintiff purchased 
the land was one governed by the provisions 

‘of Ohap. XIV, Bengal Tenancy Act. The 
learned lower Appellate Oourt following 
the decision in the case of Manindra Nath 
Ghose v. Ashutosh Ghose (1) held that, as 
Hari Mohan had been the landlord at the 
date o£ the decree, the fact that he was no 
longer the landlord at the date of the 
execution of that decreedid not affect the 
application of the provisions ofOhap. XIV. 
This finding of the lower Appellate Court 
has been aesailed here, The law on the 
subject of the right of decree-holders to sell 
tenancies with all the privileges attached to 
sales under the provisions of Chap. XIV, 
Bengal Tenancy Act, is laid down 
in the ruling of the Judicial Committee 
in the case of Forbes v. Mahara) Baha- 
dur Singh (2). Their Lordships have laid 
TT 41 Ind. Oas. 625; 25 O.L. J, 626; 21 O. W. N 


(2) 23 Ind. Cas. 632; 41 ©. 926; 411 A. 91; 18 C. 
W.N. 797; (1914) M. W. N. 397; 15 M. L. T. 380; 12 
A. L. J. 653; 27 M.L.J. 4 1 L, W, 1059; 25 0. L, 
J. 434 (P. 0). 
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down there that in order to attract the 
provisions of that Chapter it is necess 
that the decree-holder should hold the 
position of a landlord not merely at the 
time of the decree but also at the time of 
the application for execution. This 
decision is binding upon us and it is not 
open to us to hold any other view with 
regard to the law on the subject, We 
must take it that the decision in the case of 
Manindra Nath Ghose v. Ashutosh Ghose (1) 
was on the particular facta of that parti- 
cular case, The effect, therefore, according 
to our finding, of the sale by Hari Mohan of 
Kuti Molla’s interest was to transfer not 
the tenancy as atenancy but merely the 
right, title and interest which Kuti Molla 
had had. Such being the case, it would 
have been necessary for the plaintiff in 
order to succeed to establish that the right 
that Kuti Molla had held was transferable. 
No attempt having been made to prove 
this transferable right the plaintiff is not 
entitled to succeed. 

The result is that the appeal is allowed, 
the decrees of the Oourts below are set 
aside and the plaintiff's suit dismissed with 
costs in all Courts, 

E, L, Appeal allowed. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Drergn No. 1664 
oF 1925. 

May 11, 1928. 
Present:—Justice Sir Zahhadur Rahim 
Zahid Suhrawardy, KT., and, Mr. Justice 
Cammiade. 

RAKHAL OHANDRA CHAKLADAR 
AND OTHERS— PLAINTIFFS—À PPERLLANTS 


veraus 
BAIKUNTHA NATH BARAI AND OTHERS 
—DarRNDANTS— RESPONDENTS. 

Contract Act (IX of 1872), s. $8— Bengal Tenaney 
Act (VIII of 1885),8 150— Legal tender, requisites of 
—Depomnt, necessity of—Ctvil Procedure Code (Act V 
of 1908), O. XXIV Interest, cessation of. 

One ofthe requisites of a valid tender is that the 

rty making the tender must always be ready to 

the obligation whenever called upon. In other 
words, & tender in order to be valid must be kept 
good in accordance with the requirements of the 
law. The plea of legal and valid tender must not 
only allege that the defendant is still ready but must 
be accompanied by payment into Court, |p. 687, col. 
ap 688, col. 1.] 
af Abdul Rahman v. Haji Noor Mahomed (1), 
referred to, 

Under O. XXIV, Civil Procedure Code, in order 
to stop running of interest it is neces for the 
defendant to deposit the amount admi by him 
in Court, [p, 688, col, 1.] y 
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Kripa Sindhu Mukerjee v. Annada Sundari Debt 
(2), distinguished. 

The rule of law laid down in"84150, Bengal Tenancy 
Act, applies to cases where the defendant admits 
that money is due from him to the plaintiff on 
account of rent and a plea of tender cannot be 
entertained if it is not accompanied by a deposit in 
Court. |p. 688, col. 2.] 

Banarasi Pershad v. Makhan Roy (3) and Kesho 
Prasad Singh v. Triloke Nath Tewart (4), referred to 


Appeal from adecree of the Addi- 
tional Sub Judge, Bakarganj, dated the 24th 
March, 1925, 

Messrs. Brojendra Nath Chatterji and Nil 
Kanta Ghose, for the Appellants. 

Messrs. Pyari Mohan Chatterji and 
Bankin Chandra Roy for Mr. Krishna Lal 
Banerji, for the Respondents. 


JUDGMENT.—The only question that 
has been canvassed in this case is with 
regerd to the validity of the tender of 
rent made by the defendants. The plain- 
tiffs brought a suit for rent on the basis 
of a kabuliyat executed before the Bengal 
Tenancy Ast came into force in which 
interest on arrears of rent was stipulated 
at one anna per rupee per month. The 
plaintiffs claimed interest at half-anna 
per rupee and damages snd costs. Tha 
only defence with which we are now con- 
cerned is that the rent was sent to the 
plaintiff. by money ordera which wera 
refused and, therefore, they are not entitled 
to claim interest. The trial Court held that 
the tenders were not good and allowed the 
plaintiffs’ claim in full and half-costs. De- 
fendants Nos.3 and 4 appealed and the 
learned Subordinate «Judge was of opinion 
that the tenders were good and effective 
and dismissed the plaintiffs’ claim for 
interest allowing him a decree for the rent 
and cesses claimed. 

The plaintiffs have appealed and it is 
contended on their behalf that on the 
facta found by the Oourts below the ten- 
der must be held to be illegal and in- 
operative. It has been found and it must 
be accepted as afact, that the defendants 
remitted rents even before they actually 
became due to the plaintifis by money 
orders which were refused; but afterwards 
the defendant neither deposited the money 
in Court under s. 61, Bengal Tenancy Act 
nor paid the admitted amount jn Court after 
the institution of thesuit. As 9, matter of fact 
it-was not deposited until after the decision 
of the trial Court when execution was taken 
out. The requisites of a valid tender have 
been considered in many cases and hava 
been explicitly laid down in text-books, 
One of the requisites of a valid tender ig 
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that the party making the tender must 
always be ready to fulfil the obligation 
whenever called upon; or, as it is otherwise 
expressed a tender in order to be valid must 
be kept good,in accordance with the require- 
ments of the law. Nowthe plea of legal 
and valid tender must not only allege that 
the defendant is still ready but must be 
accompanied by payment into Court. 
Leake on Contract, 7th Edition, page 645. 
The law of tender has been partly borrowed 
into the Indian Contract Act from the 
English Law and that portion of it which 
has not been incorporated in the Indian 
law should be applied as embodying rules 
of justice, equity and good conscience. 
Under O. XXII, r. 3, of the Rules under the 
English Judicature Act a plea of tender 
is not to be received in Court unless 
accompanied by payment in Oourt. The 
same view has been taken in this country in 
Haji Abdul Rahman v. Haji Noor Mahomed 
(1). Under O. XXIV, Civil Procedure Code, 
1908, in order to stop running of interest it 
is necessary for the defendant to deposit 
the amount admitted by him in Court. In 
the present case by not depositing the 
amount in Court, the defendants have not 
only rendered themselves incompetent to 
raise the plea of valid tender but have 
forfeited their right to remission of interest 
under O. XXIV, Civil Procedure Code. 

In answer to the appellants’ case on this 
point the learned Advocate for the respond- 
ents has relied upon the Full Bench decision 
of this Oourt in Kripa Sindhu Mukerjee v. 
Annada Sundari Debi (2). That case has 
no bearing upon the question in controversy 
in the present case. Before the Full Bench 
decision it was held that a tender of 
rent under the Bengal Tenancy Act 
must be followed by a deposit under s. 61 
of the Act. The Full Bench disagreed with 
this view and held that atenderin order 
to be legal and valid need not be followed 
by deposit under 8.61, Bengal Tenancy 
Act. Butit did not consider the further 
question as to whether under the law it is 
necessary in order to render a tender 
effective to deposit the money in Court 
at the institution of the suit. In 
the Full Bench case in fact the money 
was tendered several times to the plaintiffs, 
his Pleader and Naib and ultimately when 
it was refused it was deposited in Oourt 
before the institution of the suit. On these 
facta the Court held that it was a valid 


(1) 16 B. 141. 
@) 35 0. 34; 110. W. N. 983; 6 Q. L. J. 273 
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tender which was kept good as shown by the 
conduct of the tenant and it should stop 
the running of interest from the date of the 
tender. 

Apart from the considerations which 
apply to the present case with reference to 
the law of tender, there is a particular seo- 
tion in the Bengal Tenancy Act which 
deals with the procedure to he followed 
where a tenantin a suit for rent admits 
8 certain amount to be due to the landlord. 
Section 150 says when a defendant admits 
that money is due from him to the plaintiff 
on account of rent but pleads that the 
amount claimed is in excess of the amount 
due, the Court shall refuse to take cogniz- 
ance of the plea unless the defendant pays 
into Court the amount so admitted to be 
due. This provision of the law was not 
apparently brought to the notice of the 
Courts below. Asin the present case the 
defendants admitted that the actual rent 
fixed under the kabuliyat was due from 
them to the plaintiffs and they not having 
deposited that amount in Oourt, the Court 
ought to have under the law refused to 
take cognizance of the plea that the amount 
claimed was in excess of the amount which 
was actually dueto the landlords. That the 
law, as laid down in s. 150, Bengal Tenancy 
Act, is applicable to cases where the de- 
fendant admits that money is due from 
him to the plaintiff on account of rent has 
been heldin several cases: Banarast'Pershad 
v. Makhan Roy (3). The Patna High Court 
in ‘Kesho Prasad Singh v. Triloke Nath 
Tewari (4) has taken a wider view of the 
application of the section. Inthis view also 
the defendanjs' plea of tender must be re- 
jected. In our opinion this appeal must 
succeed. The respondents ask us to remand 
the case to the lower Court in order to deter- 
minethe question what amount of intereat the 
plaintiffs are entitled to claim from the de- 
fendante under the contract. This is a ques- 
tion which we find from the judgment of the 
lower Appellate Court was not raised before 
that Court. The only contentions of the 
defendants were that the tender was a 
valid tender and that the Munsif should not 
have allowed interest, damages and costs to 
the plaintifis presumably on the ground 
that the tender was valid. We have looked 
into the judgment of the trial Court and we 
do not think that it would be necessary to 
remand the case for consideration of the 


. 947; 7 O. W. N. 514. 
bris A 4Pat. 304; ALL R. 1925 Pat. 
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question now raised before us by the res- 
pondents, 

The result is that this appeal is allowed, 
the deoree of the Court below set aside and 
that of the trial Court restored, Butas this 
litigation has been occasioned by the 
unreasonable refusal by the plaintiffs of the 
rent sent tothem by money order, we 
direct that the plaintiffs should bear their 


own. costs throughout. 
R. L, Appeal allowed, 


CALCUTTA HIGH COURT. 
FULL BENCH. 
RnrBRENOR UNDER INGOMB Tax AOT. 
May 16, 1998, 

Present:—Sir George Olaus Rankin, Kr., 

Ohief Justice, Justice Sir Philip Lindsay 

Buckland, Kr., and Mr. Justice Mukerji. 

In the matter of TURNER, MORRISON 

& Co. Lro. 

Income Tax Act (XI of 1928), s8. 4 (3) (vii), 10, 12 
—Amount paid te managing agent of Company as 
compensation for sudden dismissal from office, whether 
liable to income-tax—Receipt arising from business’— 
English and Indian Law. 

ere a Company passed a resolution for volun- 
tary winding up, and in doing so voted a sum of 
money to another Company who were their managing 
agents, as compensation for their sudden loss of office 
as SAPE Beenie and the latter Company claimed 
exemption from income-tax in respect of the said 
amount under s.4, sub-s. (3), cl. (vit) of the Income 
Tax Act: 

Held, that the said amount was a receipt arising 
from the business of the assesses Oompany and was 
consequently, not exempt from income-tax under a. 4 
(3) (vit) of the Income Tax Act. [p. 690, col. 1.] 

statutory test to be applied in Jndia to income 
of this natureis not whether itis a perquisite of an 
office held by the assessee but whether it isa receipt 


arising from the business of the assesses. [abid] 
Herbert v. Mc Qaude C) And Turner v. Cuzson (9), 
and other English cases, distinguished. 


Reference from the Commissioner of the 
aoe Tax, Bengal, dated the sth March, 


Messrs. Langford James and Page, for the 
Assessees. 

Sir B. L, Mitter, Advocate-General and 
Mr. S. M. Bose, for the Commissioner of 
Income Tax. 


JUDGMENT. 

Rankin, C. J.—In thiscase the Com- 
missioner of Income Tax, Bengal, has stated 
to this Court for ita opinion the question 
whether a certain sum Rs, 21 lakhs receiv- 
ed by the agsessees is exempt from taxa- 
tion under s. 4, sub-s, (3), cl. (vii) of the 
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Indian Income Tax Act, 1922. The stim in: 
question isa sum which was voted to the 
assessees by the share-holders of a Oom- 
pany called the Oossipur Sugar Works Ltd. 
It appears that that Company was passing: 
& resolution for voluntary winding up. A 
firm which had previously carried on the 
business now carried on by the assessees 
had been nominated by the Articles of 
Association of this Company as their manag- 
ing agents. No time was fixed throughout 
which they were to be the managing 
agents and no remuneration was settled for 
the office; but in point of fact the firm and 
afterwards the Company, namely, the pre- 
sent assessees acted as the managing agents 
and during certain years which are men- 
tioned in the Letter of Reference, received 
about half a lakhof rupees annually for 
their trouble. Now, the business was com- 
ing toan end. The Oossipur Sugar Works, 
Ltd., was being wound up and the resolu- 
tion passed by the sbare-holders was that 
an amount of 24 lakhs of rupees was to be 
paid to Messrs 'l'urner, Morrison & Oo., Ltd., 
as compensation for their loss of office as 
managing agents of the Company. . 

The question which we have to decide is 
whether or not that sum which was paid 
to the assessees is a receipt not being a 
receipt arising from business or the 
exercise of a profession, vocation or occupa- 
tion, which is ofa casual and non-recur- 
ring nature and is not by way of addition 
to the remuneration of an employee. The 
Commissioner of Income Tax is of opinion 
that it cannot be predicated that it was not 
a receipt arising from business. I am of 
the same opinion. 

We are dealing here with two Companies, 
It is quite true that the assessee Oompany 
was a share-holder of the Oossipur Sugar 
Works, Ltd. One Company was not only 
making a large payment to the other 
Company: but stated that the reason of it 
was “as compensation for their loss of 
office as managing agents,” We are not, 
therefore, considering a personal gift to a 
friend, and cases of that class may be put 
on one side. 

It has been contended before us that in 
view of the fact that the managing agency 
of the Cossipur Sugar Works, Ltd., came to 
an end by reason of the resolution to wind 
up the paymentof compensation for the 
loss of office cannot be & payment or receipt 
arising from business. Now, that conten- 
tion has been urged upon us mainly on the 
basis of certain English cases which are ad. 
dressed toa very different state of the law, 
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The problem before the English Courts in 
the cases which have been cited before us 
was whether or not the payment in ques- 
ion was & perquisite of an office or employ- 
ment. The scheme of the Indian Act is 
different. Section 4 sets out, in the first 
place, certain forms of income which are 
not to be exposed to income-tax at all; and 
itis in that connection that cl, (vii) of 
sub-s. (3) is enacted. When we come to 
the subsequent sections we find that these 
sections beginning with s. 6 deal with 
incomes under certain heads specified by 
theStatute. Section 6 lays down these 
heads and the following sections deal with 
each of those six heads. When we come 
to 8.10, we find that tax is payable under 
the head of "business" in respect of the 
rofits or gains of any business carried on 
by the assessee: ands, 12 which deals with 
the residuary heading “other sources" is 
expressed in this way: the tax shallbe pay- 
able in respect of “income profits and 
gains of every kind and from every source 
to which this Act applies(if not included 
under any of the preceding heads).” Ii, 
therefore, a payment comes under cl, (vi) of 
gub-s. (3) of s. 4, itis not covered by s. 12 
atall, In my judgment we haveto take 
the words of cl. (vit) by themselves. We 
are not concerned for this purpose with the 
wording ofs. 10. We are vitally concerned 
with the wording of cl. (vii) of the third 
sub-section of 8. 4: whether or not an 
amount is profit or gainof any business is 
one question; whether it is “a receipt 
arising from business” is another question. 
We are concerned with the latter. 
^ Now, the English cases go not upon any 
similar test. They go upon the question 
whether a certain receipt is a perquisite 
of an office. Ifitisnot a perquisiteof an 
office or a profit of business or trade, then 
it is not taxable. Consequently the class 
of cases, known asthe "Easter Offering" 
oases, e.g., Herbert v. Mc Quade (1) and 
Turner v. Cuxson (2) are not, in the least, 
in point. In one case, it was held that the 
person got the money because he was the 
person; therefore, it was a perquisite of 
the office. In the other case, it was held 
that, although the curate would not have 
got the money unless he had been the 
curateof the parish, still he got it as a 
testimonial for his work and not because 
he was curate. In the same way in the 


(1) (1992) 2 K.B. 631; 71 L. J. K, B. 884; 06 J. P. 692; 
87 L. T. 249; 18 T. L, R. 728 


R . 
3) (1889) 92 Q. B. D. 150; 58 L. J. Q. B. 131; 60 L. 
0 s; 31 W R. 254; 53 J. P, 148. 
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case of Cowan v. Seymour (3), the question 
was whether or not the voluntary payment 
accrued to the person by reason of his 
office. That was the case ofa person who 
had acted as the Secretary of a Oompany. 
He was given what was called a testimonial. 
In view of the fact that it was a testimonial 
it was held thatit was not a perquisite of 
the office which had come to an end. Similar 
considerations were canvassed in 
Cricketer's case (Seymour v. Reed (4)] and 
in Jockey's case [Wing v. O'Counell (5). 
Now, in the case before us, we are are not 
considering whether Messrs. Turner, Mor- 
rison & Oo. Ltd., received this sum of 
money as a perquisite of an office. We 
are enquiring whether they received this 
sum of money as a receipt arising from 
business. They are a Company that have 
several—it may be many—managing agen- 
cies. This is found asa fact by the Oom- 
missioner ef Income Tax. They were 
given this sum of money because, without 
notice tothem, inthe middle of the year, 
one of their managing agencies was 
being brought toa close. In these circum- 
stances, it was thought right to give them 
this amount by way of compensation for 
their sudden dismissal, In my judgment, 
it is impossible to say that the receipt is not 
a receipt arising from business and that is ' 


. the statutory test which in this country 


has to be applied. It was not contended 
before the Commissioner that this case, if 
it did not come unders, 10, would not, 
apart from this exemption clause, be hit by 
8.12. Weare not concerned, therefore, to 
find yea or nay whether Mr. Justice 
Rowlatt's view is right or not in the case 
of Seymour Y. Reed (4), i. e, whether the 
payment for the loss of the managing 
agency would be a profit of the business. 
{tit does not come under s. 10, then it comes 
under s. 12, And the observation in the 
Cricketer's case (4) that such windfall as 
was there before the House was not income 
does not avail in this case. There is no 
doubt upon the Indian Act that the pay- 
mentin the present case is income within 
the meaning of s. 12 unless it is saved by 
s. (4), (3), (vit). 

these circumstances, it seems to me 
that the Oommissioner of Income Tax was 
right in deciding that the exemption relied 


B. 500; 89 L. J. K. B.459; 132 L. T 
; 259; 36 T. L. R. 155. 
(4) (1927) A. Ò. 554; 96 L, J. K, B, 839; 137 L. T. 312; 
71 8. J. 488; 43 T. L. R, 584. 

(8) (1927) Ir. R. 84, 
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on wasof no use to the assessees and that 
income-tax was rightly assessed. 
Oosts must be paid by the aesessees. 
Buckland, J. —I agree. 
Mukerji, J,—I agree. 
A, Reference answered, 
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CALCUTTA HIGH COURT. 
OnrxgINAL Revision No. 426 oF 1928. 
May 22, 1928. 

Present :—Justice Sir Charu Ohunder 
Ghose, Kr. and Mr. Justice Gregory. 
E. 8. OLPADVOLLA—AcousED— 
PaurITIONSR 


versus 
JAMES WRIGHT-—CoxPLAINANT— 
OPPOSITE Parry, 

Penal Code (Act XLV of 1860), s. 486—Indis- 
criminate use by various erated water manufacturing 
firms of another's bottles—Offence. 

The complainant and the accused were manu- 
facturers of mrated waters. At the place where the 
parties carried on their business it was a common 
practice for various kinds of bottles to be used by 
different mineral water manufacturing firms indis- 
criminately, i. e., bottles of one firm were sent by 
customers to another firm for being filed with 
mineral water. The accused firm thus came to use 

' the bottles of the complainant firm : 

Held, that since there was no intention to do 
anything harmful, no conviction could be main- 
tained under s. 486, Penal Code. Š 


Messrs. Langford James, Charu Chandra 
Biswas, Manindra Kumar Bose and Pra- 
fulla Chandra Chakravarty, for the Petition- 


er. 
JUDGMENT.—In this case the peti- 
tioner who is the proprietor of the well- 
known firm of soda-water manufacturers 
called Byron & Go., has been convicted 
under ss. 483 and 486, Indian Penal Code, 
and 6 and 7, Merchandise Marks Act. The 
short facts involved in this case are as 
follows: It appears that the complainant 
James Wright who is connected with a 
firm called Rose and Thistle has intro- 
duced into the market soda-water sup- 
plied in bottles with a “frosted &ppea- 
rance bearing the letters ^R and T Ltd". 
at the bottom of the bottles. These bottles 
have a special paper label bearing the 
words “Rose and Thistle Ltd, Frosted 
Soda". These bottles have a capsule called 
crown cork. It appears that in Oalcutta 
there is à common practice for various kinds 
of bottles to be used by different mineral 
water manufacturing firms indiscriminate- 
ly, that is to say, customers sentin in- 
discriminately Byron's bottles to Rose and 
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'Thistle in order that the bottles may be 
filled with soda-water or ether waters and 
Rose and Thistle bottles to Messrs. Byron 
& Co., for a like purpose, The complainant 
says that the accused in this case hasno 
right whatsoever to fill his bottles. The 


‘ accused has stated before the Magistrate 


that he has no intention of filling the com- 
plainant’s bottles but that inasmuch as 
these bottles are brought in by coolies and 
sent to the manufacturers in order that 
they may be filled in it is not possible for 
him to prevent what has happened in thia 
case, The Magistrate observes that the 
complainants manager admits that he 
has given orders in their factory that out- 
sider’s ‘bottles will not be accepted; but 
he finds it difficult to get the order carried 
out owing to the fact that the men cannot 
read English and that the bottles are 
brought in indiscriminately. In these 
circumstances the complainant complained 
before the Magistrate in respect of the user 
of his bottles by Messrs. Byron & Oo. | 
The Magistrate has found that the design 
of the bottle of the complainant described 
as a bottle with a “frosted appearance” has 
been registered under the Patents and 
Designs Act, that the label is also registered 
under the said Act, but he states that the 
bottle itself is part of the complainant's 
trade-mark and he has accordingly gone 
into the case on that footing and has found 
that the accused has been guilty of counter- 
feiting the complainant's trade-mark and 
further that he has been selling goods with 
a mark, 4. e, with counterfeit trade-mark 
and has thereby rendered himself punish- 
able under ss. 483 and 486, Indian Penal 


Code. 

It is not ne for us to refer to the 
sections in the Merchaadias Marks Act 
because those sections follow closely tha 
provisions of the Indian Penal Code in that 
behalf. 

The first question is whether the accused 
is guilty of having committed an offence 
punishable under s. 483, Indian Penal Code, 
The two ingredients mentioned in the 
section itself are, first, that there should 
be a trade-mark and, secondly, that there 
should have been a counterfeiting of tha 
trade-mark. 

Mr. James’ first contention is that tha 
design of the bottle being registered under 
the Patents and Designs Act, it id not a 
trade mark because, having regard to the 
language used in the Patents and Designa 
Act, a design registered under the Patents 
and Designs Act cannot be a trade-mark. 
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as defined in s. 478, Indian Penal Oode. 
Secondly, Mr. James contends that even 
assuming that the design of the bottle 
itselfis a trade-mark there is no counter- 
feiting in this case having regard to the 
definition of the word “counterfeit” in s. 
28, Indian Penal Code. Thirdly, Mr. James’ 
centention is that having regard to the 
findings of fact arrived at by the learned 
Chief Presidency Magistrate it is quite clear 
that what has happened has been done in- 
nocently. 

. So far as the last pointis concerned it 
is abundantly clear from the judgment of 
the learned Ohief Presidency Magistrate 
that he has found practically, if not in so 
many words that there was no intention 
to do anything harmful within the mean- 
ing of s. 486, Indian Penal ode, 
and that al that has happened has 
so happened in the usual course 
of business in this trade in Calcutta, It is 
not clear why the accused should be de- 
prived of the benefit of the findings of fact 
arrived at by the learned Chief Presidency 
Magistrate when considering the words 
specified in s. 486, Indian Penal Oode. In 
our opinion it is clear that the accused has 
acted innocently within the meaning of s. 
486 and that that being so the conviction 
and sentence under 8. 486, Indian Penal 
Code, must be set aside. 

So far as the conviction under s. 483 is 
concerned, there isa good deal to be said 
in favour of the view that the bottle itself, 
frosted though it be, cannot be considered 
a trade-mark. At any rate there is sufficient 
doubt on the facts of this case which would 
entitle us to give the benefit of the doubt 
to the accused. There is a'so considerable 
force in the contention that having regard 
to the language ofa. 28, Indian Penal Code, 
the case cannot properly be brought within 
the four corners of 8.483, Indian Penal Code. 
In that view of the matter the conviction 
and sentence under s. 483, Indian Penal 
Code, must be set aside. 

Tt follows from what has been stated 
above that the conviction under the cor- 
responding sections, namely, ss. 6 and 7, 
Merchandise Marks Act must also be set 
aside. 

The fine, if paid, will be refunded. 


R. L. Conviction set aside. 
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CALCUTTA HIGH COURT. 
IN THE MATTER OF AN APPLICATION IN ÀP- 
PBAL No. 340 or 1927. 
December 2, 1927. 
Present :—Mr. Justice B. B, Ghose and 
Mr, Justice Oammiade. 
MOOSA SOLEMAN SALEHJI 
AND OTHERS—APPELLANTS 
veraus 
SEORETARY or STATE-—HRBSPONDBENT. 
Court Fees Act (VII of 1870), s 17—Appeals— 
Consolidation of appeals—OCalculation of Court-fees 
—Consolidation of memoranda of appeal, legality 


0, 
CS appeals in which the same matter arises 
for consideration may be consolidated under the 
inherent powers of the Court for the purpose of 
hearing, the memoranda of appeal in such cases 
cannot be consolidated into one memorandum and 
treated as if it was one memorandum embracing 
two or more distinct subjects. Court-fees must be 
paid separately on each memorandum of appeal ac- 
cording to the provisions of the Court Fees Act. . 
Kashi Prosad Singh v. Secretary of State for India 
(1), explained. 


Mr. Bupendra Kumar Ghose, for the Peti- 
tioners. 


The Senior Government Pleader, for the 
Respondent. 


JUDGMENT.—This is an application 
made on behalf of the appellants who filed 
four appeals against the decision of the 
District Judge in four land acquisition 
matters relating to the compensation 
awarded for acquisition of four plotsof land. 
The appellants are the same and the respon- 
dent is the Secretary of State in all the 
cases. Although the lands were in posses- 
sion of different tenants, they are no parties 
to these appeals. The application on behalf 
of the appellants is that all the four appeals 
may be consolidated and, in effect, the 
prayer is that the memoranda of appeals in 
all these cases should be considered as one 
memorandum of appeal; after having done 
that, to apply s. 17, Oourt Fees Act, and 
to allow them to pay Court-fees on the con- 
solidated value of all the four appeals 
instead of paying Oourt-fees for each ap- 
pealseparately, as they are bound to do 
under ordinary circumstances. In sup- 
port of the application, the learned Vakil 
for the petitioners referred to the case of 
Kashi Prosad Singh v. Secretary of State for 
India (1). The last paragraph of the head-note 
to the report apparently supports the con- 
tention of the petitioners: but as the learned 
Government Pleader has drawn our atten- 


1) 29 0, 140, 
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tion to the reasoning in the judgment, it 
seems to us that the learned Judge did not 
accept the contention of the Oounsel on 
behalf of the appellant petitioners in that 
case that they should be required to pay 
Court-fees on the consolidated value of all 
these appeals. At page 147* the learned 
Judges make the following observation: 

“There seems to be no reason in’ principle 
why we should not in these cases make an 
order consolidating them, so as to enable 
the appellants to have any benefit to which 
they may be entitled unders. 17 coupled 
with the proviso of Art, 1,8ch. I, to which 
we have already referred. Section 17 declares 
that, if there are distinct subjects involved 
ina plaint or in an appeal, the Court-fee 
payable was to be calculated on ‘the aggre- 
gate amount of the fees to which the plaints 
or memorandum of appeal in suits embrac- 
ing separately each of such subjects 
would;be liable under this Act’. Mr. Donogh 
on behalf of the appellants contends that 
the subject-matter of these different refer- 
ences are practically one andthesame. We 
are not prepared to give effect to that 
contention. The plots are different; they 
are occupied by different tenants; the 
references were separate, and no application 
was made in the Court below for consolida- 
tion. The application to the Subordinate 
Judge was simply for the purpose of treat- 
ing the cases as similar in their nature, and, 
therefore, we think that we ought not to 
treat them at all referring to one subject- 
matter. So far we are at one with the 
learned Government Pleader", 

These observations clearly support the 
contention of the Senior Government 
Pleader in the present case.” There is no 
objection to consolidating a number of 
appeals in the exercise of the inherent 
jurisdiction of the Court, if the matter for 
consideration in a number of appeals is the 
same and the parties are the same. But it 
is another matter when it is sought to 
invoke the aid of s. 17, Oourt Fees Act, on 
the allegation that the memorandum of 
appeal in each of these four cases should be 
consolidated into one memorandum of appeal 
and treated as if it was one memorandum 
embracing two or more distinct subjects. 
That,in our opinion, it is difficult to hold 
and the learned Judges in the case referred 
to did not hold it to be so. The learned 
Judges in the concluding portion of the 
judgment expressed their order in that 
appeal in the following terms: 

. “We, accordingly direct that the apveala 

*Page of 29 O.—[£Ed.] ok 
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be consolidated, and that the appellants do 
pay Oourt-fees upon the value of the 
consolidated appeals under s. 17, Oourt- 
Fees Act, subject to the limitation under 
Art. 1, Sch. I of the Act, namely, 
Rs. 3,008.” ' 

We are unable to follow why the learned 
Judges referred to s. 17, Court Fees Act, in 
this connexion. The question as to the 
maximum amount of Oourt-fees payable 
does not arise in thecase beforeus. So far 
as the judgment goes, the learned Judges, 
were of opinion that s. 17 could not be 
invoked in aid of the petitioners in such 
a case as this. We are also of opinion that 
we are unable to treat the memorandum in 
each of these appeals as one memorandum 
fora single appeal. The appeals may be 
consolidated for the purpose of hearing 
them but Court-fees must be paid separately 
for each according to the provisions of the 
Court Fees Act. The petitioners have paid 
the proper Oourt-fees for two of these 
appeals; with regard to the other two, the 
deficit Court-fees have not been paid. We 
allow them time to pay the balance of the 
Oourt-fees due on or before Monday, 5th 
December next. There will be no order as 
to costs of this hearing. 

Let the papers be sent down to the office 
without delay. 

A. Order accordingly. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPRLLATE DEORER No. 1982 
oF 1925. 

: February 7, 1928. 
Present:—Justice Sir Zahhadur Rahim 
Zahid Suhrawardy, KT., and 
Mr. Justice Graham. 
SOURINDRA NATH BASU AND oTHERS— 
PLAaINTIFFS—A PPELLANTS 
verawus 
NIRMAL OHANDRA BANERJER 

AND OTHERS—DEFENDANTS— RESPONDENTS. 

Adverse possession—Possession against tenant or 
lessee w er adverse against landlord or lessor 
—Civil Procedure Code (Act V of 1908), 0. XLI, v. 22 
— Cross-objections when not heard. 

The question of adverse possession is a question 
offact and the claim can only arise when a party 
remains in possession as against the party who has 
actually the right to possession. Dp: 695, col. 2.] 

Possession against a tenant or a lessee is not neces- 
sarily adverse against the landlord or lessor. But 
this principle only applies where the landlordor the 
lessor has title to the land and the right to immedi- 
ate possession if the impediment in tho shape of lease 
or tenancy disappears and does not apply to the case of 
x trespasser. [p. 695, col. 2; p. 696, col. 1.] 

Where an appeal relating toa matter which also 
‘forms the subject of cross-objections to a cross-a: 
has been dismissed under O. XLI, r. ll, Civil 
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dure Oode, the -cross-objections cannot be heard 
in the cross-appeal. [p. 696, col. 1,] 


Appeal from a decree of the Firat Sub- 
vanes: 24-Parganas, dated the 13th June, 

Messrs. Brojo Lal Chakrabarty and 
Hiralal Chakravarty, for the Appellants. 

Messrs. Rupendra Kumar Mitter, Kanai 
Dhone Dutt and Mrityunjoy Dey, for the 
Respondents. 

JUDGMENT.—This appeal arises out 
of a suit for establishment of title and 
recovery of khas possession of five plots 
of land A B OD and E described in the 
plaint said to be appertaining to the 
plaintiffs tenancy of 24 bighas bearing a 
rental of Rs. 2-8-0 under the defendants 
and standinginthe nameof Ram Sona 
Dassi. Both the Courts below have 
allowed the plaintiff's claim with  refer- 
ence to four plots AO D and E and dis- 
missed the suit so far as it related to 
plot B. The present appeal by the 
plaintiffs is accordingly confined to plot 
B which is a cutcheri bari. The plaintiff's 
case is that all the five plots in suit 
were purchased by Ram Sona Dassi (the 
plaintiff's predecessor) from Bagdi, the 
original holder ofthe tenancy, in 1261 
B.S. Under the defendant who is the 
zemindar there was a puinidar by the 
name of Sristidhar Mondal who took a 
lease from the plaintiffs predecessor of 
plot B and had his cutchery bari. There- 
after Sristidhar's successor-in-interest in 
the puini Rama Nath Burman executed a 
registered kabuliyat in respect of plots A 
and Bin1301 in favour of the vlaintifi's 
predecessor and was in possession by pay- 
ment of rent till he was dispossessed by 
the defendants in 1908. The plaintiff 
thereafter obtained a decree against Rama 
Nath for arrears of rent under the lease 
and purchased it at auction in execution 
of rent decree on 3rd November, 1914. It 
further appears that the plaintiff's predeces- 
for brought a suit against Sristidhar for 
rent of plot B but it was dismissed and 
the decree of dismissal was upheld by 
the High Court in second appeal. The 
defendants are the purchasera of the 
zemindari interest of the property in suit 
in a revenue sale and subsequently they 
obtained by purchase the puini right of 
Rama Nath in the estate and took possession 
of the land in suit on lith January, 1908. 

Now, as to the plaintiff'e title to this pro- 
perty, it has been found by the Courts 
below that the kobala under which the 
plaintiff's predecessor Ram Sona is alleg- 
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ed to have purchased among other pro- 
perties the land in suit from Padu Bagdi 
was nota genuine document. This find- 
ing has not been challenged before us. 
The position, therefore, is that the plain- 
iff hae no title to this property. The 
substantial question which has been ably 
argued by Mr. Chakrabarty on behalf of 
the plaintiff is that though he has no title 
to the land in suit he has by adverse 
possession against the persons who was 
entitled to khas possession of the property, 
obtained a good title toit. This conten- 
tion is based on the fact that in 1301 the 
putnidar Rama Nath executed a kabuliyat 
in favour of the plaintiffs predecessor in 
respect of the land in suit though actually 
it belonged to him on that date and remain- 
ed in possession thereof till 1314 B. 8. or 
1908 as a tenant under the plaintiff; and, 
therefore, according to the principle of 
the decision of the Judicial Committee in 
Secretary of State for India v. Krishna- 
moni Gupta (1), the plaintiff obtained & 
ood title by adverse possession as against 
Tani Nath himself, It may be noted at 
the start that this case was not made out 
in the Courts below and there is no 
sufficient discussion of the evidence bear- 
ing upon this point. It is & question which 
is not free from consideration of facts 
and itis difficult for us in second appeal 
to appreciate its true bearing on the facts 
of this case. But as it has been placed 
before us as a question of law on the facts 
found in the case it is necessary to ex- 
amineit closely. If the case asset up by the 
plaintiff namely that in 1301 Rama Nath 
had the title to the land in suit but he 
executed a 'kabuliyat in favour of the 
plaintiff alleging plaintiff's possession there- 
in and treating himself as a tenant in 
respect thereof and remained in posses- 
sion of it as a tenant under the plaintiff 
for a period of more than 12 years by 
payment of rent, is proved the plaintiff 
is undoubtedly entitled to succeed on the 
principle of Krishnamoni Gupta's case (1). 
But the findings of the lower Appellate 
Oourt do not support the plaintiffs case 
as put before it. With regard to the 
kabuliyat executed by Rama Nath in favour 
of the plaintiff, the learned Subordinate 
Judge in the Appellate Court makes the 
following observation: 

"Tf we accept Rama Nath's said kabuliyat 
as a genuine and bona fide document, we 
find that the plaintiffs case is proved to 


(39 O. 518; 29 I A. 104. 60. W. N. 617; 4 Bom, 
L. R. 537; 8 Sar. P. O. J, 269 (P, O.). 
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be true in respect cof all the sub-plots. 
There are, however, sufficient reasons for 
finding that Rama Nath's said kabuliyat 
was executed under exceptional circumstane 
ces and does not support the plaintiff's 
case in respect of plot B. Haran Bose 
(predecessor-in-interest of the plaintiff) waa 
practically in Rama Nath's employ and it 
was not unlikely that such a kabuliyat 
was obtained under registration at the 
instance of an am-muktear. 

Later on after discussing some evidence 
on the point and referring to the judg- 
ment in a suit which was brought by 
Rama Nath against the defendants for 
recovery of the plots A and B in which 
Rama Nath succeeded in obtaining a 
decree in respect to plot A but his claim 
with respect to plot B was dismissed, the 
learned Judge observes thus: 

. “The said judgment shows under what 

exceptional circumstances Rama Nath’s 
kabuliyat might have been executed and 
there is nothing in the present suit to 
suggest a contrary state of things.” 

n the judgment in that case it was 
found that the story that Sristidhar (the 
former putnidar) had taken settlement of 
the land from Haran was not true and 
that the plaintiff had failed to prove that 
Rama Nath continued to pay rent to Haran 
after execution of the kabuliyat in 1301 
till his rights were sold away in 1914; 
and as regards the kabuliyat of 1301 after 
Haran Bose had lost his rent suit egainst 
Sristidhar there was a litigation between 
Rama Nath and Sristidhar for years about 
this putni and that the kabuliyat was 
executed about the time of litigation and 
go it was not impossible that Rama Nath 
executed the kabuliyat at the time in order 
to get the help of Haran Bose, an in- 
fluential tenant and theson of & former 
ijaradar of the mahal. These are the find- 
ings in the previous case upon which the 
Subordinate Judge relied and the observa- 
tion made by him that Haran Bose was 
a servant of Rama Nath and the kabuliyat 
and registration of it were procured at 
the instance of the am-muktear suffici- 
ently establishes the basis upon whioh the 
learned Subordinate Judge has practically 
found that the kabuliyat was not a bona 

document. He has further gone on 
to consider the nature of the suit brought 
by Bama Nath against the defendants for 
recovery of this plot of land and plot A. 
He observed that that case, though it was 
brought in the name of Rama Nath, the 
plaintiff in the present case was really 
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the plaintiff in that case and accordingly 
he was of opinion that the decision in 
that case operated as rea judicata against the 
plaintiff who though nota party in form 
was the real plaintiff; and if that deci- 
sion did not operate as res judicata it 
would certainly be very good evidence 
against the plaintiff. This opinion 88 
expressed by the learned Subordinate 
Judge is supported by authority but it is 
not necessary to discuss it 88 the present 
case can be disposed of on the findings 
of fact arrived at by him namely that the 
kabuliyat of 1301 on which the plaintiff 
bases his claim for adverse possession again- 
st Rama Nath was not & bona fide docu- 
ment. There is further no finding in this 
case that Rama Nath continued to occupy 
the land as the plaintiffs tenant or ever 
paid rent to the plaintiff in respect of it. 
The question of adverse possession i8 8 
question of fact and the claim can only ` 
arise when a party remained in posses- 
sion as against the party who had actually 
the right to possession. If the kabuliyat 
of 1301 was brought about for some purpose 
with the collusion of Rama Nath and 
the plaintiff's predecessor Haran Basu, the 
plaintiff's possession under it will not be 
adverse as against Rama Nath who remain- 
ed in actual possession as he was before 
the kabuliyat was executed, with the know- 
ledge that it was his property of which, 
he was in possession and that the kabuliyat 
was a sham transaction. The title claim- 
ed by adverse possession must fail. It 
has been found that the plaintiff has no 
title by purchase to this land; as it is 
found that he acquired no title by ad- 
verse possession the plaintiff's suit must 
fail. 

The learned Subordinate Judge has also 
held that the plaintiff's suit is barred 
by limitation, The defendant obtained 
possession of this land in January, 1808, 
and the present suit was brought in April, 
1990. The learned Vakil for the appellants 


argues that time runs not from the 
date of the defendant's possession but 
from the dete of his purchase 


of Rama Nath's interest on which date 
he acquired the right to possession of the 
land in suit; and for this view he relies 
upon the well-known principle that posses- 
sion against a tenant or & lessee is not 
necessarily adverse as against the landlord 
or lessor. But this principle only applies 
where the landlord or the lessor has title 
to the land and the right to immediate 
possession, if impediment in the shape of 
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a, lease or tenancy disappears. In the 
present case the plaintiff on his own show- 
ing was a trespasser, or in constructive 
possession of the land in suit through his 
tenant Rama Nath—whether undera tem- 
porary ora permanent lease it makes no 
difference, when in such a cage the tenant 
holding the land under a trespasser is 
dispossessed, the dispossession would affect 
the tenant and the landlord also under 
whom he was holding; and it is more 
80 when the rightful owner dispossesses 
the tenant and takes possession of the 
property which really belongs tohim. In 
any view ofthe matter the plaintiff's suit 
must be taken to be . barred by 
limitation; and as a trespasser he cannot 
claim that dispossession of Rama Nath 
by the defendant in 1908 did not affect 
his interest which at that moment he had 
none. 

On all these grounds we are of opinion 
that there is no merit in this appeal and 
it must be dismissed with costs. 

The defendant has filed cross-objec- 
tions in this appeal in respect of plots 
other than plot B. But we are told that 
the defendants had filed a separate appeal 
in respect of these plots which was dis- 
missed by this Qourt under O. XLI, 
r.1l, Civil Procedure Code. The cross-objec- 
tions, therefore, cannot be heard. They are 
dismissed without costs. 

R. L. Appeal dismissed. 


CALCUTTA HIGH COURT. 
APPHaL FROM APPELLATE Daoren No. 1717 
oF 1925, 

May 9, 1928, 
Present:—Mr. Justice B. B. Ghose and 
Mr. Justice Garlick. 

ADAM ALI AND ANOTHER—PLAINTIFFS 
—APPELLANTS 


TveT81u8 
OHANDU MOLLA AND OTHBRE— 
DBFENDaNTS— RESPONDENTS, 

Landlord and tenant—Partition of taluk among 
landlords—Landlords’ right to eject tenant not hable 
to ejectment before partition, 

The act of partition among landlords without con- 
currence , of the tenants has the effect of 
dividing the holding so as to give the plaintiffa a 
right to recover their shares of the rent which had 
been fixed on the portion allotted to their shares of 
the taluk. But that cannot be said to confer a new 
right upon the plaintifis to bring ejectment suits 
against the defendants who were not liable to be 
ejected previous to partition. A 

Appeal from a decree of the. First Sub- 
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Judge, Dacca, dated the 27th April, 1925, 
reversing that of the Munshigunj, dated 
the 3lst August, 1923. 

Messrs. Naresh Chandra Sen Gupta and 
Urukramdas Chakravarti, for the Appel- 
lants. 

Messrs. Sarat Chandra Basak and 
Radhicaranjan Guha, for the Respondents. 

JUDGMENT. 

B. B. Ghose, J.—Thisis an appeal on 
behalf of the plaintiffs in an action in eject- 
menton the ground that defendant No. 1 
has purchased a portion of a non-trans- 
ferable occupancy holding which originally 
belonged to one Azimuddin Bepari as 
appertaining to estate No, 8376. The 
Subordinate Judge has found that the 
original jote of Azimuddin consisted 
of six plots of land. Out of these, three 
plots were sold by Azimuddin in 1908 to 
one Kinu Mundle. These three plots were 
again purchased by defendant No. l in 
1913. The plaintiffs had one ganda share 
in the taluk No, 8376. There was a parti- 
tion of the taluk among the co-sharers under 
the Estates Partition Act; and the portion 
of the holding consisting of the three plots 
which defendant No.1 had purchased was 
allotted to the share of the plaintiffs by 
virtue of the partition. The plaintiffs 
brought this suit in November, 1922, on the 
allegation that defendant No. 1 was a 
trespasser on the land and that they were 
entitled to eject him on that ground. The 
Munsif decreed the suit, On appeal by de- 
fendant No. 1, the Subordinate Judge has 
reversed the decision of the Munsif and 
dismissed the suit of the plaintiffs. The 
Subordinate Judge held that Azimuddin 
was in possession of a portion of the holding 
and that being so, the plaintiffs had no right 
to seek ejectment as against the defend- 
ants. Evidently the learned Subordinate 
Judge was referring to the case of Daya- 
moyt v. Ananda Mohan Roy. (1). The 
learned Judge further held that the de- 
fendants were in adverse possession of the 
limited interest of a tenant for more than 12 
years. Upon these two grounds he has 
dismissed the plaintiffs’ suit for khas 
possession. 

It is contended on behalf of the plaintiffs 
here that the decision of the Subordinate 
Judge is erroneous. The ground stated 
shortly is that before the partition in 1919 
the landlords had no rightto sue in eject- 
ment because the original tenant was in 
possession of a portion of the holding. 


(1) 27 Ind. Oas, 61; 42 C. 172; 20 C. L. J. 55; 18 O. 
W. N. 971 (F. B.). 
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The defendants, however, had no right as 
against the landiords to remain in posses- 
sion, After the partition a portion of the 
holding which was in possession of the 
defendants became a new holding under 
the provisions of s. 81, Estates Partition Act, 
and when the plaintiffs became entitled 
by reason ofthe partition to have the new 
holding they found that the land was in 
possession of a trespasser and not the 
original tenant Azimuddin and, therefore, 
they have the right to eject the trespasser. 
It is further argued that to hold otherwise 
would have this effect, that if Azimuddin 
transfers the remaining portion of his 
holding, which has now been allotted to 
different co-sharers, then every one of the 
co-sharers would have the right to eject the 
transferees from different portions of the 
holding. The effect would be that notwith- 
standing the separation of the original 
holding into different parts by which 
different holdings were created, an artificial 
link would remain which would still bind 
the different new holdings together; and as 
this anomalous position is unreasonable, 
the plain and simple position should be 
accepted that as the plaintiffs find the 
trespasser in possession of the holding of 
which they are the sole landlords they can 
bring ejectment. The answer to this is 
that the Bengal Tenancy Act is not free 
from anomalies and to find one consistent 
rule to govern all circumstances would 
probably be an unprofitable task. To my 
mind the answer to Dr. Sen Gupta’s argu- 
ment is this. When the transfer was made 
of a portion of the holding in 1908 by the 
original tenant Azimuddin, the landlords 
had no right to eject the transferee or the 
old tenant because the old tenant had not 
abandoned the holding which would give 
the landlords the right to khas possession. 
The act of partition among the landlords 
without concurrence of the. tenant had 
surely the effect of dividing the holding so 
as to give the plaintiffs a right to recover 
their shares of the rent which had been 
fixed on the portion allotted to their shares 
of the taluk, But that cannot be said to 
confer a new right upon the plaintiffs to 
bring ejectment against the defendants 
who were not liable to be ejected previous 
«to partition; or in other words, if it was 
held that before the partition 
Azimuddin continued as a tenant with 
regard to the entire holding, by that parti- 
tion it cannot be said that Azimuddin had 
abandoned the new holding so as to convert 
“the ‘transferee into & trespasser, I am 
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fortified in the view] take by the observa- 
tions made by Chamier, C. J., in the case of 
Suraj Deo Narayan Singh v. Pachh Narain 
Singh (2) to which our attention was drawn 
by the learned Advocate for the respon- 
dents The observations, no doubt, were 
obiter having regard to the finding in that 
case that there was a usageproved which 
justified the transfer. But still I think 
respect is due to the observations made 
there; and as I fully agree with the reasons 
of the learned Chief Justice I should prefer 
to follow him. 

There is one other point which I think 
I should deal with. The learned Sub- 
ordinate Judge has found that the defend- 
ants were in adverse possession of the 
limited interest for more than 12 years, Dr. 
Naresh Ohandra Sen Gupta argues that 
this finding is wrong, because the plaintifis 
had no notice of the trespass. Now if the 
defendant is considered to bea trespasser, 
when did the trespass begin? I do not 
think the trespass should be held to begin 
in 1919 when the partition was effected. 
The act of the landlords effecting the 
partition cannot be held to bea trespass 
by the defendants. Trespass must be 
considered to have commenced when Azim- 
uddin sold these three plots that is in 
1908. Therefcre, if the plaintiffs take their 
stand on the ground that defendant No. 1 
is a trespasser, then it must be held that 
defendant No. 1 has been a trespasser from 
1908 in respect of the limited interest of a 
tenant. Plaintiff cannot base his claim on 
the ground that he had no notice. 

On all these grounds, Iam of opinion 
that thejudgment and decree of the Sub- 
ordinate Judge should be confirmed and 
this appeal dismissed with costs, 

Garlick, J.—1 agree. 

Appeal dismissed, 


E. L. 
gg) 9nd. Cas 98; 2 Put, L. J. 235; 1 P. L. W! 


CALCUTTA HIGH COURT. 
Civi, Rura No. 572 or 1928, 
August 13, 1925. 

Present :—Mr Justice Mitter. 
SAILAJA SUNDARI RAI—PRETITIONBE 


versus í 
SURJA KANTA OHOUDHURY AND 
OTHH&B— OPPOSITE Pasting, 
Bengal Landlord and Tenant Procedure Act (VIII 


of 1869), &.52—Decree agains tenant—Transferee’s 
right to make deposit, 5 
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‘The mortgages of a non-transferable occupancy 
holding is entitled to make a deposit under s. 52 of 
Act VIII of 1869. 

Sarodapersad Roy Chowdhry v. Nobinchand Dutt 
(1), Inder Pershad Singh v. Campbell (2), Kali Kishore 
Das v. Gopal Ram Saha (3) and Dayamoyee v. Ananda 
Mohan Roy (4), relied on. 

Baneswar Sinha v. Abdul Hassan (5), dissented 


from. 

Oivil rule from an order of the First 
Munsif, Habigange, dated the 11th February, 
1928. 


Messrs. Birendra Chandra Das and Bha- 
girath Chandra Das, for the Petitioner. 
Messrs. Satyendra Kissore Ghose and Beno- 
yendra Nath Palit, for the Opposite Parties. 
JUDGMENT.—This Rule was obtained 
by the petitioner who happens to be a mort- 
gagee of a non-transferable occupancy hold- 
ing for the revision of an order by which 
the Munsif declined to allow her to make a 
deposit of the decretal amount under s. 52, 
Act VIII of 1869 which prevails in the dis- 
trict from which this case comes. It appears 
that the opposite party No. 4 helda mou- 
rashi occupancy holding under the opposite 
parties Nos. 1, 2and 3 fora considerable 
length of time, that on 7th December, 1915, 
opposite party No. 4 mortgaged a portion 
of the holding to the petitioner on execut- 
ing a mortgage bond and taking a loan of a 
certain sum which afterwards swelled into 
Rs. 329. Opposite party No. 4 nothaving paid 
the money he borrowed, the petitioner 
instituted asuit on 6th December, 1926, in 
the Court of the Munsif at Habiganj for 
enforcing the dues under the mortgage and 
for realizing the sum of Rs, 329. After the 
institution of the mortgage suit opposite 
parties No. 1to 3 brought a rent suit against 
opposite party No. 4 for arrears of rent. The 
guit was decreed ex parie on Ist February, 
1927. The decree directed that if the de- 
fendant did not pay Rs, 9-1-0 as rent for the 
year 1322 B. 8. within fifteen days of the 
date of the decree, the defendant in that 
suit would be liable to be ejected from the 
suit land. The petitioner states that on 
coming to know of this fact and of the dec- 
ree for ejectment she applied on the 9th 
February, 1927, to be allowed to make the 
deposit and as a matter of fact she actually 
deposited the sum of Rs. 9-1-0 in the Court 
on 16th February, 1927 Her application to 
make the deposit was considered after seve- 
ral adjournments on the llth February, 
1928, and the Munsif held that she had no 
locus standi to make the deposit although 
the application was not contested by the 
defendant in the rent suit, that is, opposite 
.party No. 4, For the revision of that order 
this Rule was asked for and obtained and it is 
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argued on behalf of the petitioner that the 

Munsif had failed to exercise & jurisdiction 
vested in him by law in not allowing the 
petitioner to make the deposit under s. 52 
and in declining to entertain her application 
for that purpose. In support of this conten- 
tion reliance has been placed on & very early 
decision reported as Sarodapersad Roy 
Chowdhry v. Nobinchand Dutt (1), where 
Norman, J.and Kemp, J. dealing with s. 78, 
Act X of 1859, the words of which section 
are precisely similar to the words of s. 52 of 
Act VIII of 1869, held that the arrears could 
be paid not only by the tenant but also by 
his transferee or by any other party interes- 
ted in savinga forfeiture of the tenure. 
Reliance has also been placed on a decision 
of this Court in the case of Inder Pershad 
Singh v. Campbell (2) where it was assumed 
by Ramesh Chandra Mitter, J. and Maclean 
J., that a deposit could be made not only by 
the tenant but by a transferees from him or 
by & person who held under the tenant. At 
page 478* of the Report the learned Judges 
said this: 

“The mere fact that the plaintiff might 
have paid up the amount of the decree 
against the Bhatowlia Factory, and thus 
saved the factory and himself as its tenant 
from ejectment, is not enough. Weare infor- 
med it was a decree for rent and for eject- 
ment under s. 52, Bengal Act VIII of 1869; 
but it may be that the decree was for a sum 
which the plaintiff could not reasonably be 
expected to pay, considering that he would 
have no security for his payment. The law 
which allows any one interested in protect- 
ing a tenure from sale to pay up a decree, 
gives him fu]l security inthe shape of a right 
to take possession of the tenure; but this 
is not the case under s. 52 of the same Aot." 

The next decision on which reliance has 
been placed is a decision of Teunon, J., and 
Guming, J.,in the case of Kali Kishore 
Das v. Gopal Ram Shaha (3), and the learned 
Judges there held that where in execution 
of a decree for rent the landlord decree- 
holder proposed to eject the tenant ofa 
non-transferable holding under the provi- 
sions of s. 52, Bengal Act, VIII of 1869, and to 
avoid the ejectment a third person claiming 
to be a transferee from the tenant sought 
to make the deposit provided for by the 
section he was entitled to make the deposit, 
In arriving at that decision the learned 
Judges referred to the Full Bench case of 


(1) (1864) 1 Marsh. 417; 2 Hay 527. 
(2) 7 C. 474; 8 O. L. R. 501. 
(3) 49 Ind. Cas. 766; 23 O. W. N. 132. 


*Page of 7 O.—Ld.] 
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Dayamoyi v. Ananda Mohan Roy (4) and the 
learned Judges held, that having regard to 
the principles laid down in the case from 
Marshalls Reports to which I have referred 
and to the principles of the decision in the 
Full Bench casein Dayamoyi v. Ananda 
Mohan Roy (4), the transferee of a portion of 
a non-transferable occupancy holding was 
entitled to make the deposit under s. 52. 
Bo the view of the law is that under s. 52 it 
is not the judgment-debtor alone but anyone 
who happened either to be a transferee 
from the judgment-debtor or a person who 
was otherwise interested in protecting the 
tenure from forfeiture, was entitled to make 
the deposit, 

This was the view of the law which ob- 
tained in this Court for the year 1864 to the 
year 1927 when two of my learned brothers 
(Suhrawardy, J., and Mallik, J.) took a view 
contrary tothe view taken in the cases to 
which I have referred. In that case the 
learned Judges held that there was nothing in 
Act VIII of 1869 which entitled the purcha- 
ser of a non-transferable occupancy holding 
to make a deposit under 8. 52 of the said Act 
in order to avoid ejectment of the tenant, 
Apart from authorities it becomes necessary 
to examine the language of s. 52 which 
runs as follows:— 

"Any person, desiring to eject a ratyat or 
to cancel a lease on account of non-payment 
of arrears of rent, may sue for such eject- 
ment or cancelment, and for recovery of the 
arrear in the same action or may adduce 
any unexecuted decree for arrears of rent as 
evidence of the existence of such arrear in 
& suit for such ejectment or cancelment. 
In all cases of such suits for the ejectment 
of a raiyat or the cancelment of a lease, the 
decree shall specify the amount of the 
arrears and; if such amount, together with, 
interest and cests of suit, be paid into Court 
within fifteen days from the date of the 
decree, execution shall be stayed.” 


The words “to be paid into Oourt within 
fifteen days” do not impose any limitation 
as to the person by whom the payment is to 
be made and it has been argued on behalf of 
the petitioner that if under s. 52 of Act VIIL 
of 1869 any one interested in the protection 
of the under-tenure can put in the money 
for the purpose of preventing the sale there 
is no reason why any person other than the 
judgment-débtor who is interested in pro- 
tecting the holding from forfeiture by the 
landlord is not entitled to make a deposit. 


(9) 21 Ind. Cas, 61; 42 O. 173; 18 O. W. N. 971; 20 
0. L. J. 52 (F. B). 
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The language of the section itself does not 
suggest that the money must be paid by the 
judgment-debtor in the rent suit and by 
him alone. It has, however, been argued 
by Mr. Satyendra Kishore Ghose, who ap- 
pears for the opposite partythat the language 
of ss. 46 and 47, Act VIII of 1869, suggests 
that there is also an implied prohibition in 
8. 52, for any person other than judgment- 
debtor to make the deposit in just as under 
ss, 46 and 47, it is-said, the judgment-debtor 
alone could make that payment, so also in 
8. 52, the payment could only be made by 
him. Ido not think that would be the 
proper mode of the interpretation of the 
Statute, 


In order to affect the rights of persons 
who have got interest in the holding, the 
Statute must expressly say so, as it seems 
unreasonable as to why any one having an 
interest in the holding should be prohibited 
under s. 52 unless the Statute either expres- 
sly or by the plainest implication suggests 
a contrary construction. Besides, looking to 
the facts of this particular case before me 
it would certainly be a great hardship to 
the petitioner if fora decree for Rs. 9-1-0 
obtained in circumstances I have narrated, 
the tenant would be evicted from the hold- 
ing which had been mortgaged to the 
petitioner for a largesum of Rs, 329 odd. 
Looking from the common sense. point of 
view the landlord certainly is entitled to get 
the arrears of rent from his tenant and if a 
tenant chooses for his benefit to effect a 
transfer of a portion of his occupancy hold- 
ing fora large sum, the interest of such a 
transferee ought not to be allowed to be 
affected to his prejudice so long as the land- 
lord gets all his dues which is said to be re- 
coverable from the tenant. There is undoub- 
tedly the decision in the case of Baneswar 
Singh v. Abdul Hassan (5), which supports 
the contention of the opposite party but 
having regard to the language of the Statute 
and having regard to the fact that the earlier 
authorities applicable to the case and which 
are relied on on behalf of the petitioner 
have stood for more than halfa century, I 
feel myself reluctant to follow the last 
decision in the case, It is true, as I have 
said in another case that it cannot be said 
thatthe last word has been said on the 
subject. I think the ends of justice will be 
met if the petitioner be allowed to make 
the deposit. The order of the Munsif is, 
therefore, set aside and he is directed to 


(5) 104 Ind. Oas. 180; A. I. R. 1927 Oal, 752; 310, 
W. N. 1016. 
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receive the deposit which has been made 
by the petitioner. The Rule is made abso- 
lute. There will be no order as to costs. 

A, Rule made absolute, 


CALCUTTA HIGH COURT. 
Bann OAUSR Court Rurarenag No. 2 oF 1928. 
July 19, 1928. 

‘Present:—Sir George Claus Rankin, KT., 
Chief Justice, and Mr. Justice B, B. Ghose. 
J. O. GALSTAUN 


versus 
SAHEBZADI MAMOODI BEGUM. 


Limitation Act (IX of 1908), Sch. I, Arts. 60, 97, 
115—Vendor and purchaser—Agreement for sale—No 
time fixed for completion—Mortgage by vendor to 
third party—Sale by mortgagee—Suit by purchaser 
to recover deposit—Limitation—Nature of surt—Cause 
of action—Impossibility of performance—Duty to sue 
within reasonable time. 

A agreed to sell his house to B in 1919. It was a 
term of the contract that A should obtain an order 
for sale from the Court and take legal advice to 
nullify & renewal clause in a certain lease deed 
before the sale. No time was fixed for the com- 
pletion of the contract. A mortgaged the properties 
to another in 1921 and the property was sold in 
satisfaction of the sa in 1927. B, thereupon 
sued forthe recovery of the deposit money. A con- 
tended that the suit was time barred ; 

Held, (1) that the suit was governed by Art. 97 
and not by Art. 60 or Art. 115 of Sch. I of the 
Limitation Aot; [p. 701, col.1.] 

(2) that B was not bound to sue A within a 
reasonable time but had three years from the time 
at which the contract came to an end either by 
reason of impossibility of performance or by reason 
of refusal to perform, or because the contract was 
abandoned, or rescinded by one party for the 
default of the other; [ibid.] 

(3) that the contract did not become impossible of 
Peron because A mortgaged the property, but 


eso when the property was sold in pursuance: 


of the mortgage. [ibid. 

Per Rankin C. 5 ga A object of the Limitation 
Act is to make people bring their suit promptly 
when their cause of action has arisen. It is not to 
make people bring that cause of action into exist- 
ence before they want to do so. [ibid.] 

Reference in a case from the Small Cause 
Court, for thetopinion of the High Court on 


certain questions of law arising therein. 


JUDGMENT. 

Rankin, C. J.—This is a Reference 
from the Small Cause Court. The question 
‘arises upon a contract for thesaleof a 
certain house in Ohowringhee—No. 34, 
Ohowringhee Road—which was entered into 
"between Sahebzadi Mamoodi Begum as 
vendor on the one part and Johu Oarapiet 
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Galstaun as purchaser on the other part on 
the 9th September, 1919. It appears that 
the premises in question were subjectto 2 
certain waqf and they were also subject to 
a renewal clause in a certain Indenture of 
lease. No period for completion was fixed 
by the contract and it was a term of the 
contract that the vendor should use due 
diligence to apply to the proper Court in 
the matter of the waqf for an order for sale 
thereof and that she should take advice of 
Counsel with a view to nullify if possible, 
the clause in thelease to which I have 
referred. The contract provided that with- 
in one week from the date on which the pur- 
chaser should be satisfied in respect of the 
above two clauses being fully complied with 
by the vendor, the\vendor would send all 
the title-deeds, There were further pro- 
visions as regards what would happen 
thereafter in the matter of the completion 
of the contract. It appears that, in 1921, the 
vendor mortgaged this property to another 
and in 1927, the property was sold in 
satisfaction of that mortgage. 

The present suit was brought for the 
return of the deposit money, namely, 
Ra. 501 with reference to which there was a 
clause in the contract that, if for any laches 
of the vendor or failure on the part of the 
vendor to comply with the conditions of 
these presents and on her part to be observ- 
ed and performed the said purchase cannot 
be completed, then and in such event the 
vendor should forthwith return on , demand 
to the purchaser the sum of Rs. 501. 

Now, the question which arose and upon 
which the two Judges of the Small Cause 
Oourt composing the Full Bench disagreed 
has been stated as follows:— 

u) Whether Art. 60 or Art. 115 applies 
to the claim insuit, and(2) whether the 
claim is barred? 

The view taken by the trial Judge is that 
the question*for decision is whether the 
plaintiff, that is, the purchaser can be allow- 
ed to keep the agreement in force for an 
indefinite period. He thinks that, when 
the defendant mortgaged the property, it 
became impossible for her to convey it to 
the plaintiff and that the plaintiff im- 
mediately on becoming aware of this should 
have called upon her either to convey or 
put an end to the contract. He is of opinion 
that the case comes under Art. 115 of the 
First Schedule to the Limitation Act. The 
Chief Judge is of opinion that the case 
comes under Art. 60 ofthe Limitation Act 
as money deposited under an agreement 
that it shall be payable on demand, 
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In my opinion, Art. 60 is not applicable to 
this case at all. This money at the time it 
was deposited was not deposited on the 
term that it should be re-payable on demand 
but it was deposited as part of the pur- 
chase-money of the property and also as a 
deposit in the sense thatit was capable of 
being forfeited if the purchaser did not 
fulfil his part of the contract. I have no 
doubt that the view taken of Art. 60 being 
applicable is incorrect. Iam very doubtful 

. whether, in any view, Art. 115 can be said 
to be the article applicable. Article 115 is for 
compensation for the breach ofany con- 
tract express or implied arid the period of 
limitation is three years from the time 
when the contract is broken. It appears to 
me that the article applicable is Art. 97— 
for money paid upon an existing considera- 
tion which afterwards fails—the period of 
limitation being three years from the date 
of the failure. It is quite clear that ina 
case of this sort, the purchaser has three 
years from the time at which the contract 
comes to an end either by reason of im- 
possibility of performance or by reason of 
refusal to perform or because the contract 
is abandoned or because the contract is 
rescinded by one party for the default of the 
other. In this case, the position is that no 
time was fixed for completion. The vendor 
had two things to do which might take a 
very substantial time. The purchaser 
never made time of the essence of the con- 
tract by giving notice that he should 
require performance within a definite time. 
Tt is erroneous to say that such a contract 
as this became impossible of performance, 
because the vendor mortgaged the subject- 
matter. This is a mere matter of con- 
veyance. It is for the vendor to pay off the 
mortgagee at or before the time of comple- 
tion. This contract certainly came to an 
end at the latest for impossibility of 
performance in 1927 when the mortgaged 
property was sold. After that the vendor 
was unable to perform the contract. The 
question is whether thecontract came to an 
end earlier. It is erroneous to say that it 
was the duty of the purchaser to sue the 
vendor at the expiry ofa reasonable time. 
It might have been within his rights so 
to do, but there is no law which prevents a 
purchaser from extending the time for his 
vendor. The object of the Limitation Act 
is to make people bring their suit promptly 
when their cause of action has arisen. It is 
not to make people bring that cause of ac- 
tion into existence before they want to do 
so, In the present case it appears, Bo far 
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as one can gather from the judgment that 

there are very few facts indeed which can 
be relied upon on one side or the other. It 
does not appear that the time was extended 

by express arrangement. It does not 
appear that either party purported to rescind 
the contract. It is a question en which 
there seem to be very few materials—whe- 
ther there is any proof that the parties had 
abandoned the contract before 1927. It 
does not appear that until 1927 the vendor 
became unable to perform the contract. 
This contract remained in existence for the 
present purpose until either by arrange- 
ment or rescission or ieee a of 
performance or refusal the D aintiffs right 
to sue for the return of the money arose. 
it wil be for the Small Oause Oourt 
to apply these principles to the facts of 
this case. 

Let the case be returned to the Small 
Oause Court with this expression of 
opinion, 

B. B. Ghose, d.—l agree. 
A. . Case returned. 


—— 


CALCUTTA HIGH COURT. 
Orv Ruiz No. 256 or 1927. 
June 22, 1928. 

Present :—Mr. Justice Mitter. 
GOPAL CHANDRA BISWAS AND OTHBBS— 
PLAINTIFFS— PETITIONERS 
versus 
GURU CHARAN KIRTANIA AND OTHEES— 
Opposite PARTIES. 

Bengal Tenancy Act (VIII of 1885), 8. 105 (8)— 
Court Fees Act (VII of 1870), Seh. I, Art. 1—Bengal 
Court Fees Amendment Act (IV of 1922)—Applica- 
tion for settlement of fair rent—Prayer for declara- 
tion of non-mokarrari interest—Court-fees. 

Where in an application under s. 105 of the Bengal 
Tenancy Act an issue with reg to the non- 
mokarrari character of the tenancy is raised by the 
petitioners under 8. 108-A of the said Act a stamp 
to the amount ofan advalorem foe chargeable under 
Art. 1, Sch. I, Court Fees Act, 1870 as amended by 
Bengal Court Fees Amendment Act, IV of 1922 sub- 
ject to a maximum of Re. 20 is payable. [p. 702, col. 2.] 

The notification of the Bengal Gevernment under 
s, 105, cl. (3) of the Bengal Tenancy Act prescribing 
for the Oourt-fee payable in such cases 18 not ultra 
vires. [ibid.] 

It is not permissible to & Oourt while construing 
the plain words of a Statute or a statutory rule to 
speculate whether the intention of the Legislature 
was to impose a higher Oourt-fee than that pro- 
vided for by the Court Fees Act in suits where 
similar reliefs are asked for in the Civil Courts, [p. 
103, col. 1. 

Rule against an order of the Assistant 
Settlement Officer, Khulna, dated the 26th 


October, 1926, 
Messrs. Sarat Chandra Roy Choudhury, 


Brojendra Nath Chatterjee, Srish Chandra 
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Dutt and Nagendra Kumar Dutt, for the 
Petitioners. 

Messrs. Surendra Nath Guha and Mukunda 
Behary Mullik, for the Opposite Parties. 

Mr. Biraj Mohan Majumdar, for the 
Deputy Registrar. 

ORDER.—The question raised by this 
Rule relates to the amount of Court-fees 
which is payable on an application under 
8, 105, Bengal Tenancy Act for settlement 
of fair and equitable rent and for a declara- 
tion that the rents of the assessed lands 
were liable to be enhanced and that the 
tenants are not mokarraridars as recorded 
in the finally published Record of Rights. 
The said application was treated as a 
plaint and the petitioners before me valu- 
ed the claim for declaration at Rs. 5 and 
the claim for enhancement of rent from 
Rs, 57-15-6 to Rs, 123-9 per year bore a stamp 
of annas twelve. 

The Assistant Settlement Officer held 
that the application claiming enhance- 
ment bore the proper Oourt-fee but in 
regard to the declaration that the ten- 
ancy was not a mokarrari one he demand- 
ed ad valorem Oourt-fee on the value of 
the subject-matter in dispute. The value 
of the subject-matter in dispute was direct- 
ed to be ascertained by the Head Quarters 
Assistant Settlement Officer of the settle- 
ment after hearing the petitioners. This 
was the order which was made on the 
26th October, 1926. A review of that order 
was applied fer and on 10th February, 
1927, the review was rejected, and the 
Bettlement Officer directed that unless the 
deficit Court-fee was paid within a certain 
time the application would be dismiss- 
ed. This Rule was issued on the opposite 
parties and the Senior Government Pleader 
of the High Oourt to show cause why the 
order of 26th October, 1926, should not 
be set aside and the Oourt-fee already 
paid be deemed sufficient. I have heard 
the learned Advocates for the petitioner 
and the Senior Government Pleader who 
showed cause against the rule, 

The question turns on the construction 
to be put on s. 105, cl. (3), Bengal Tenancy 
Act, and on the notification of Govern- 
ment made under this Section No. 6954 
dated 21st July, 1923, published in the Cal- 
cutta Gazette and which is quoted below: 
The notification is as follows: 

“In exercise of the powers conferred by s. 
105, sub s. (3) Bengal Tenancy Act 1885 (VIII 
of 1885), as amended by the Devolution Act, 
1928 (X XXVIII of 1920, andin modifica- 
tion of the Government of India's Notifica- 
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tion No. 2254-F dated 8th Auguat, 1918 
published in the Gazette of India of 10th 
idem and republished at page 465 part 
IA of the Calcutta Gazette of 14th idem. 
the Governor-in-Oounoil is pleased to direct 
that an application made under the said 
section fora settlement of rent during the 
preparation of a Record of Rights under 
Ohap. X Bengal Tenancy Act, shall bear, 
(a) a stamp of 12 annas for each tenant 
making or joining or joined in an applica- 
tion, and, (b) if at any time during the 
hearing of the application, an issue is: 
raised by the applicant under s. 105-A of 
the said Act,in addition astamp to the 
amount of an ad valorem fee chargeable 
under Art.1, Sch.I, Court Fees Act 1870 
(VII of 1870), as amended by the Bengal 
Cours Fees (amendment) Act, 1922 (IV of 
1922) subject to a maximum of Rs, 20.” 
Here the issue with regard to the de- 
claration of the non-mokarrari character 
of the tenancy is raised by the peti- 
tioners under s. 105-A, Bengal Tenancy 
Act, and according to the notification 
which I have quoted above it seems to . 
me clear that a stamp to the amount of 
an ad valorem fee chargeable under Art. 
l, Sch. I, Oourt-fees Act 1870 as amended 
by the Bengal Court Fees Amendment 
Act (IV of 1922) subject toa maximum 
of Ra. 20 is payable. Article 1, Soh. I, 
of Court Fees Act enacts that the Court- 
fee payable on a plaint presented to any 
Civil or Revenue Courtshould bear an 
ad valorem fee according to the amount 
or value of the subject-matter in dispute. 
In support of the Rule the learned Advocate 
for the petitioners has argued that the 
declaratory. relief sought, and the conse- 
quential relief of enhancement prayed for 
in the application under s. 105-105-A bring 
the case within 8.7 (iv) O of Oourt Fees 
Act and consequently the ad valorem 
Court-fee was payable on the amount at 
which the relief sought was valued in 
the application under s.105-A which in 
this case amounts to Rs. 5.1 do not 
think s.7 (iv) O of Court Fees Act can have 
any possible application to the present 
case, The Oourt-fees have to be paid 
according tothe notification under s. 105 
(3) which has been quoted above in extenso, 
The Oourt-fee payable is the ad valorem 
fee on the value of the subject-matter of 
dispute. . In the course of the argument 
a suggestion was made that the notifica- 
tion was ultra vires as it contravened 
the provisions of s. 35, Court Fees Act 
which gave authority to reduce the feeg 
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mentioned in the-Act-and it is said that 
as the effect of the notification is not to 
reduce or remit the Oourt-fees but to in- 
crease it, the notification is ultra vires. 
This argument, however, was not seriously 
pressed. There is also no substance in it 
as the Court-fees in respect of s. 105 pro- 
ceedings have to be determined by s. 105 (3), 
Bengal Tenancy Act and the notification 
under the said section. The notification 
incorporates by reference only Art. 1, Sch. 
I, Court Fees Actand no other provisions 
of the said Act. 

It is argued for the petitioners that it 
could not have been the intention of the 
Legislature that an application under 8. 
105-A whould bear a higher Uourt-fee 
thana plaint in a suit for same relief 
in the Civil Court. But the intention of 
the Legislature ean only be gathered from 
ihe plain words of the notification under 
s. 105 (3) and it is not permissible to a 
Court while construing the plain words 
of a Statute or a statutory rule to speculate 
whether the intention of the Legislature 
was to impose a higher Oourt-fee than 
that provided for by the Oourt Fees Act 
in suits where similar reliefs are asked 
for in the Civil Courts. In this connex- 
ion the following remarks of Maxwell in his 
book on the Interpretation of Statutes seem 
very apposite: see page 94, Sixth Hdition 
(1920). 

“In a word then it isto be taken as a 
fundamental principle, standing as it were 
on the threshold of the whole subject of 
interpretation, that the plain intention of 
the Legislature, as expressed by the language 
employed is invariably to be accepted and 
carried into effect, whatever may be the 
opinion of the judicial interpreter of its 
wisdom or justice. If the language admits 
of no doubt or secondary meaning it is 
to be obeyed.” 

The notification is clear and the Court- 
fees payable is the ad valorem fee on the 
subject-matter of dispute and the enquiry 
as to what the subject-matter of dispute 
is, is still pending. This Rule is dis- 
charged. There will be no order as to 
costs. 

A, Rule discharged, 
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CALCUTTA HIGH COURT. 
APPHAL FROM APPELLATE DRORBBE No. 24 
oF 1926. 
June 8, 1928. 

Present:—Sir George Olaus Rankin, 
Kr., Ohief Justice, and Mr. Justice 
Mukherji. 

Srimati TILOTTAMA DAS8I—Darenpant 
—APPELLANT 
versus 
MADHU SUDAN GIRI—PLAINTIFF— 
RESPONDENT. 

Limitation Act (IX of 1908), Sch. I, Arts. 141, 148 
—Hindu widow— rriage—Suit by reverstoner 
after widow's death—Limitation—Adverse possession 
after re-marriage. 

Adverse possession against a widow will not in 
the absence of special circumstances, bar the rever- 
sioner, i 

To succeed in a plea that a suit is barred by 
limitation under Art. 143 of the Limitation Act, the 
defendant must establish that there was a valid re- 
marriage. 


Appealfrom a decree of the District 
Judge, Midnapore, dated the 9th June, 1925. 


Mesars. Panchanon Ghose and Bhupendra 
Narain Bera, for the Appellant. ` 


Mr. Gopendra Nath Das, fòr the Respond- 
ent. 


JUDGMENT. 

Mukherji. J.—The plaintiff instituted 
this suit to establish his title to certain 
properties and to recover possession of 
some of them and to have his possession 
confirmed in respect of the rest. The 
plaintiff's case was that he is the re- 
versioner to one Kamal Guri, who died 
leaving a widow named Gayamani, and 
that the latter having died he has become 
entitled to the properties as such re- 
versioner. His case further was that the 
detendant Tilottama Dasi who is really an 
illegitimate daughter of Gayamoni had got ' 
certain erroneous entries made during the 
settlement operations in respect of the 
properties and had dispossessed him 
from some of the properties and was 
disturbing his possession in the others. 
The defence, on the merits, was that the 
defendant is the legitimate daughter of 
Kamal Giri and as such is entitled to and 
is in lawful possession of the lands in 
guit. As regards a part of the lands, name- 
ly aplot of two kattas of land, the plaint- 
iif's title was admitted, it being said that 
the plaintiff had madea purchase of this 
plot from the defendant. ‘Che Munsif held 
that the defendant was the legitimate 
daughter of Kamal and so dismissed the 


' guit, except as regards the two kattas in 
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respect of which the plaintiff's title was 
admitted. The District Judge, on appeal 
by the plaintiff from that decision, has 
decreed the suit in its entirety. He has 
held that a document in the nature ofa 
deed of gift which Gayamoni had executed 
in favour of thé defendant and in which 
there was a recital to the effect that the 
defendant was the daughter of Kamal 
and it was also recounted that Gayamoni 
herself had contracted a Sanga marriage 
after she had become a widow and 
had thus forfeited her rights to the 
Properties left by Kamal, was a collusive 
document executed for the purpose of 
creating a title for the defendant by meane 
of false recitals. He was not inclined to 
accept the defendant's story that the 
plaintiff had purchased the two kattas 
of land from her—a fact, which if true- 
would indicate a recognition of the de- 
fendant’s title on the part of the plaintiff. 
He has held that the defendant is an il- 
legitimate daughter of Gayamoni. The 
defendant has then preferred this appeal. 

The only ground upon which the ap- 
peal is pressed is the question of limit- 
tion. It is said that as Gayamoni re- 
married as a widow she forfeited her rights, 
to the property left by Kamal and so 
plaintiff had, under Art. 143 of the Schedule 
to the Limitation Act, 12 years from the 
forfeitare. In Mr. Starling's Limitation Act 
there is an observation to the effect that 
when a Hindu widow re-marries and forfeits 
her rights to her husband’s estate under s. 
2, Act XV of 1856 the reversionary heir must 
bring his suit for possession within the 
time allowed by this article; and it is on 
this observation that the appellant chiefly 
relies. The appellant has also argued on 
the lines of the decision in the case of 
Nathu v. Nai Bahu (1) a caseof the Court 
of the Judicial Oommissioner of Nagpur 
that itis Art. 143 that should govern the 
case, but if Art. 14] applies the plaintiff is 
also out of time as the re-marriage of Gaya- 
moni amounted to her civil death and she 
being on account ofthe marriage dead in 
the eye of law, the plaintiff had 12 years 
from the re-marriage to institutea suit. 


Now, as at present advised, I should 
be extremely reluctant toagree in the con- 
tention either that the re-marriage of a 
Hindu widow amounts toher civil death 
or that “death” in Art. 14] includes a re- 
matriage which entails a forfeiture, or 
again that Art. 143 was intended to ap- 


` (1) 39 Ind, Oas, 612; 11 N, L. R. $6. 
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ply toaforfeiture of this kind. If the. 
latter article applies—I am not saying that 
it does—a further question may 
arise, namely, whether the plaintiff had 
the option to waive such a forfeiture. I 
do not, however, desire to decide these 
questions as in my opinion they fall outside 
the pleadings in the present suit. Ifit had 
been necessary to decide them, it would 
perhaps have been necessary in the first 
instance to geta clear finding from the 
lower Appellate Oourt as to whether a 
Sanga marriage had, in fact, been contrac- 
ted by Gayamoni. The Munsif found that 
Gayamoni had contracted such a marriage, 
but the District Judge has not recorded 
any finding on the point though what he 
has said in his judgment strongly indicates 
that he was not inclined to believe that 
such a marriage had taken place. 

The allegations in the plaint constitutea 
simple case coming under Art. 141. The 
defendant's allegations in the written 
Statement were to the effect that she her- 
self was in adverse possession aa Gayamoni 
has lost her rights on re-marriage, The 
allegations of the defendant may raise 
either a case under Art. 144 or under 
Art. 143. A case under Art. 144 would 
ordinarily be untenable, for adverse posses- 
sion against the widow will not, in the 
absence of special circumstances, bar the 
reveraioner, To succeed under Art. 143 the 
defendant will have to establish that there 
was a valid re-marriage, that is to say, that 
the Sanga marriage was a marriage recog- 
nized by custom amongest the people of 
the caste to which Gayamoni and her sup- 
posed second husband belonged. The de- 
fendant hag made no endeavour in that 
direction. Beyond a very general stato- 
ment by some of the witnesses, that there 
was such a marriage, contracted by an 
equally general statement by others that 
there was not, there is nothing else on the 
record. There is no evidence to show the 
incidents which would establish the validity 
of this marriage, if in fact it had taken 
place, To allow the case to be re-opened 
and permit the question of the validity or 
otherwise of the alleged marriage to ba 
agitated at such a late stage and especially 
at the instance of defendant No. 1 who has 
been found to have no title to Kamal’s 
properties in my judgment, will not be 
right. 

I would accordingly dismiss the appeal 
with costs, 

Rankin, C. J.—Iagree. 

A. 


Appeal dismissed, 
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MADRAS HIGH COURT... 

APPHALS AGaINST Ornpmes Nos. 487 or 1925, 

566 or 1925, 407 or 1926,143 o» 1927, 
135 ox 1926, 137 of 1926 awp 193 oF 1925. 
November U, 1928. 
Present.—Mr. Justice Wallace and Mr. 
Justice Madhavan Nair. 

M. L. M. RAMANATHAM OHETTIAR 
—PLAINTIFF— APPELLANT 
versus 
RAMANATHAN OHETTIAR AND OTHERS 
— RESPONDENTS. 

Ciml Procedure Code (Act V of 1908), O. XXI, 
r. 22, 0. XXII, T. 4, O. XII, r. 5—Mortgage-suit— 
Father and minor sons with father as guardian 
ad litem. judgment-debtors—Hldest som major on date 
of execution application, but continuing on record as 
minor—Father's death on date of sale—Fresh notice 
to son, 1f necessary—Sale, whether illegal—O. XXII, 
r.h and O, X X XII, v. 5, applicability of, to execution 
proceedings. 

A father and his undivided minor sons repre- 
sented by him as guardian ad litem were parties 
defendants to & mortgage-suit. At the time when 
the application for execution of the deoree was taken 
out the eldest ofthe sons had become a major but 
remained on racord represented by his father as 

dian. The father had notice of the application 
and contested the petition. On the date of sale the 
father died, and Hy eee representatives were brought 
on record apparently on the ground that they were 
already on record. No fresh guardian was appointed 
either and no further notice went to any of the 
rties. The sale continued and was concluded : 

Held, (1) that the initial notice to the father was 
sufficient compliance with O. XXI, r. 22, Civil Proge- 
dure Code, so fer as initial notice was necessary; -[p. 
708, col. 2. . " 

(2) that fresh notice or% freah execution applica- 
tion was not necessary after the death of the father 
since there was one major legal representative on 
record. HI a iil Procedure Code, by virtue 
of r. 12 of the same order does not apply to execution 
petitions, and there is no correspon rule affect- 
ine execution petitions which lays down asa matter 
of law that all legal representatives fhust be added 
therein. [p. 707, col. 1.] 

An initial notice under O. XXI, r. 22, when 
issued, does sufficiently, for the purposes of the 
law, bring into Court the estate against which exe- 
cution is being enforced and sufficiently retains it 
there, unless the result of the death of the party to 
whom notice was originally issued is to leave no 
one at allon the record to represent the estate and 
thus to effect the disappearance of the estate from 
the jurisdiction of the Uourt. If, therefore, there is 
any person left on the record who can and does 
sufficiently represent the estate, afresh notice under 
r. 22 is not required by law. |p. 709, col. 1.] . 

' The initial notice under r 22, must be issued at 
the time ofthe application for execution, to tbe 
judgment-debtor if he is alive, if the application is 
beyond one year from the date ofthe decree, or to 
his legal representative in all cases if he is dead 
before the M ut in, and omission to 
do sois an legality which renders the sale void 
unless sub-r. (2) applies. But when such a notice 
has been initially issued, no fresh notice js required 
by lew to be issued on the death of the judgment- 
dabtor during the pendency of the proceedings, if 
some one who represents and is representing the 
estate is already on the record, even if he be a 
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wrong legal representative or a legal representative 
brought the wrong procedure. [p. 710, col, 


m b 
2; p. 711, col. 1. 
Order , however, has no direct application 


to execution petitions at all if the rights of the 
Parus have merged in a good and valid decree. 
The only relevant rule in that order relating to 
representation of a minor defendant is r. 5 (2), 
which by its wording gives a discretionary power to 
the Oourt and that discretion has bean usually 
exercised as follows. If there is already some adult 
onthe record, for example, the manager ofa joint 
family who does adequately represent the estate and 
ite interests, the mere omission to appoint a guardian 
S the er will not invalidate the proceedings. |p. 
, col, 

Such minors are in fact not even necessary parties. 
But where the estate interests are in the minor alone 
and heis not represented bya guardian then the 
proceedings will not bind him. [ibid.] 


Appeals against the orders of the Oourt 
of the Subordinate Judge, Sivaganga. 
dated the 30th September, 1925, 13th 
October, 1926, 14th November, 1925, Ist 
April, 1925, 15th November, 1924 and 
passed in E. A. No. 2100f 1924in E.P. R. 
No. 884 of 1923,in O, S. No. 950f 1911. (On 
the file of the Court of the "Temporary 
Subordinate Judge, Ramnad) E. A. No. 210 
of 1924,in E. P. R. No. 884 of 1923, in O. 8. 
No. 95 of 1911, E. P, No. 41 of 1926, in 
O. 8. No. 95 of 1911 on the file of the Court 
of the Additional Subordinate Judge, 
Ramnad, E, P. No. 884 of 1924 in O. B8. 
No. 95 of 1911, E. A. No. 32 of 1926, in E. P. 
No. 12 of 1926, in O, 8. No. 99 of 1914, 
Temporary Subordinate Judge’s  Oourt 
Ramnad, E. A. No, 195 of 1924, in E. P. R; 
No 284 of 1923,in O. 8. No, 95 of 1911, 
Temporary Sub Court, Ramnad. i 


Messrs. S. Vardachariar, C. Padmana- 
bhaiyyengar and T. M. Krishnaswamy Iyer, 
for the Appellants. 

The Advocate General, Messrs, T. R. 
Ramachandra Iyer,A. Krishnasway Iyer, M. 
Subbaraya Iyer, V. Ramaswamy Iyer, K. 
Umamaheswana Ayer, R. Rangaswami, S. 
Krishnaswami and M. Patanjali Sastri, for 
the Respondents. 


JUDGMENT.—This is a series of con- 
nected appeals the main pointin which is 
the correctness of the lower Court's can- 
cellation of the execution sale held in 
execution of a mortgage-decree which the 
appellant in O. M. A. No. 487 of 1925 obtain- 
ed by assignment. The mortgage was over 
six villages of the Sivaganga zemindari, the 
mortgagors being the daughters of the late 
zemindar At the Court sale, the mort- 
gagee-decree-holder, who is the appellant 
in O. M. A. No. 487 of 1925, bought the 
right, title and interest of the mortgagors 
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in four out of the six villages and the ap- 
pellant in O. M. A. No. 066 of 1925, bought 
the same in two out of the six villages. 
The contesting respondents te these two 
appeals are the mortgagors and certain 
puisne mortgagees who are defendants Nos. 
151017. These claim that the sale was 
vitiated by illegalities and irregularities 
which occasioned to them substantial in- 
jury on account of the low price fetched 
for the property at the sale. The lower 
Court has, on their petition E. A. No, 210 
of 1924, to set aside the sale upheld their 
contention and set aside the sale, and the 
two auction-purchasers appeal. These ap- 
peals are O. M. As, Nos. 487 of 1925 and 566 
of 1925, which we shall first take up. 

It will be convenient to decide first whe- 
ther it has been proved that in fact there 
was any substantial injury. The first argu- 
mentwhich has found favour with the 
lower Oourt is that the valuation of the pro- 
perty as set out in the proclamation of sale 
was unduly low. Now the mortgagors who 
had notice of the execution petition and of 
the proclamation of sale never made any 
such objection then. The subsequent 
mortgagees defendants, Nos. 15 to 17, were 
in the execution proceedings represented 
by their father, the 14th defendant, who has 
since died. Itis clear from the B diary in the 
execution petition, which is E. P. No. 884 
of 1923, dated the 10th October, 1923, that, 
though the 14th defendant at the time of 
the settlement ofthe proclamation at first 
objected to the valuation as being low, he 
subsequently withdrew his, objection and 
consented to the proclamation going out as 
it stood. Other subsequent mortgagees, 
defendants Nos. 19 to 21, who had other 
objections, but not this one, to the sale, 
also withdrew all those on the date of sale. 
Neither they nor the mortgagors took any 
objection to the low valuation in the pro- 
clamation. We are perfectly clear that 
parties who have thusin effect agreed to 
the figure which is to be advertised for the 
information of intending bidders, cannot 
be heard later on to plead that the figure 
was unduly low, that in effect they were 
consenting parties to aconspiracy to mis- 
lead bidders. in our view these respond- 
ents are estopped by their conduct from 
putting up such a plea and the lower Oourt 
was wrong in allowing it. It may be noted 
that in the enquiry on the petition to set 
aside the sale, none of the parties to the 
decree and no witnesses were called to 
depose that the valuation in the proclama- 
dion was low, nor were any intending bid- 
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ders examined to say that they even read 
the proclamation or were misled by any 
figures given inthe valuation. 

It is next contended that the sale price 
actually fetched was unduly low. 

[Their Lordships referred to the evidence 
and continued. |. 

We would, therefore, hold, in reversal of 
the Subordinate Judge’s decision that the 
contesting respondents in these two appeals 
have wholly failed to show that the price 
realised at the sale was not a proper price 
and, have, therefore, failed to show that 
there was substantial loss to them, That 
being so, it does not matter ifthere was 
any irregularityin the proceedings. The 
respondents can succeed new only if they 
show that there was some illegality which 
renders the sale void. ; 

The illegality alleged arisesfrom the fol- 
lowing circumstances. The 14th defend- 
ant, the main petitioner in the application 
to set aside the sale, was the father of 
defendents Nos. 15 to 17. The family was 
joint. In the appellant’s suit, these latter 
were impleaded as minors with the 14th 
defendent as guardian. Inthe appellant’s 
execution petition, they were also styled as 
minors, but by that time the 15th defend- 
ant had attained majority. According to the 
age given in his own execution fapplication 
No. 210 of 1924 dated the 9th September, 
1924, he was then 24 years old. He was 
therefore, twenty three on the date of the 
appellant's execution petition which was 
dated the 10th October, 1923, and was about 
twenty four on the date of the execution 
sale which wason the 5th August, 1924. 
He was, however, not declared a major in 
the execution petition and remained on 
the record represented by the 14th defend- 
ant as his guardian. No fresh vakalath 
geems to have been filed in the execution 
petition, so that the only vakalath was the 
vakalath filed in the suit, which was filed 
by the 14th defendant alone, apparently for 
himself and not also as guardian of his 
minor sons. However that may be, the 
joint family of which the 14th defendant 
was thefather and the managing member 
had clear notice of the execution petition, 
anithe 14th defendant appeared and con- 
tested it. The J5th defendant was then, as 
noted a major and was undivided with his 
father. The sale was posted to the Sth 
August, 1924,and began onthat date. On 
the same day the 14th defendant died, 
whether before or after the sale began, we 
do not know from the evidence. His death 
was reported to the Gourt on tha next day 
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and the decree holder was on that day made 
aware of the fact. The matter was ad- 
Journed tothe llth August, 1924, for 
consideration, on which date it was argued, 
apparently by both sides. The decree 
holder then said that the 14th defendant's 
heirs and legal representatives were already 
onthe record and the Court recorded the 
papers. Seeorder datedthe llth August, 
1924, The legal representatives of the 14th 
defendant then were as a matter of fact 
defendants Nos. 15 to 17 and another son 
born after the decree was passed, who, how- 
ever, had not been brought on record. The 
sale continued from the 5th August, 1924, 
tothe llth August, 1924, and was conclud- 
ed on the latter date. 

On these facts several contentions are 
put forward by defendants Nos. 15 to 17, 

(a) that,as the 15th defendant was a 
major at the time of the execution petition 
he should have had a separate notice there- 


of, 

(b) that, when 14th defendant died, and 
thus ceased to represent defendants Nos, 15 
to 17, fresh notice should have been issued 
to them. 

(c) that, when the 14th defendant filed a 
fresh guardian should have been appointed 
for defendants Nos. 16 and 17, 

(d) that the after born son should have 
been brought on and 

(e) that two after born sons .of the 15th 
defendant should have been brought on. 

Points (d) and (e) may be disposed of at 
once. The two after born sons of the 15th 
defendant are in no sense the legal repre- 
sentatives of the l4th defendant, their 
grand father, while the after born son of 
the 14th defendant was not *born on the 
date of the suit, and was sufficiently repre- 
sented if his elder brothers, who were 
parties to the decree, were themselves 
sufficiently represented. Order XXII, r. 4, 
by virtue ofr. 12 of the same order does 
not apply to execution petitions, and there 
is no corresponding rule affecting execution 
petitions which lays down as a matter of law 
that all legal representatives must be added 
therein. Some of the legal representatives 
namely,defendants Nos. 15 to 17 were already 
on the record. The Subordinate Judge ap- 

ears to ug to have been wrong in applying 
Narayan Ayyay v. Venkataramana 
Ayyar (1. We donot see what bearing 
that ruling has on this point. We find no 
substancs in points (d) and (e). 
Points (a) and (b) may go together. Up 


(1) 35 Mad, 220 F. B, 
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to the 5th August, 1924, the interests of the 
l4th defendant's family as puisne mort- 
gagees were sufficiently represented by the 
l4th defendant himself. Subsequent to 
his death, the adult member, the 15th 
defendant, had no notice served on him as 
an adult. Asa minor, if he was to be still 
regarded asa minor in thestatus in which 
he was shown in the execution petition 
itself, he had lost his guardian ad litem and 
no fresh guardian had been appointed, As 
for his minor brothers, in their case also 
they had lost their guardian ad litem and 
no fresh guardian had been appointed. In 
these circumstances, the sale was held with 
one adult member of the family, who had 
not been personally served with notice 
under O. XXI, r. 22, and two minor members 
without a guardian on the record, and the 
questionis whether there is here any il. 
legality which renders the sale proceedin 
void, and, therefore, not binding not only 
on the 14th defendants’ family but also on 
all other parties affected by the sale. 

In order that there may be an illegality 
proved, there must be shown some breach 
of a definite ruleof law. At the time of the 
14th defendant's death, the 15th defendant 
was a major and heand his minor brothers, 
the 16th and 17th defendants, were already 
on the record and parties, to the suit and 
decree. As the legal representatives were 
already on the record, the objection ean 
only be based on the ground either that 
the estate was not properhy represented or 
thatthe mecessary parties themselves here 
not properly represented. The former 
objection would be based on the ground 
that no fresh notices were given toany of 
them and the latter that the 16th and 17th 
defendants, being minors, had no fresh 
guardian appointed. The first objection 
so far as itis not contained in the second 
reduces itself to the question whether, on 
the death of 14th defendant, afresh notice 
should have been issued to the adult 15th 
defendant. Astowhether notice was in 
law necessary at all, itis for the respond- 
ents to show that some statutory Provision 
of law was broken, The contention ig that 
such a notice is mandatory under ‘O, XXI 
r.?2. The general scope of O. XXI, r, 99 
will have to be considered. "That rule lays. 
down that ‘when an application for execu- 
tion is made more than one year after 
the date of the decree, or against 
the legal representatives of a party to the 
decree, the Court executing the decree 
shall issue a notice to the person against 
whom execution ig applied for requiring 
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him to show cause, ona date to be fixed, 
why the decree should not be executed 
against him.’ The omission to issue any 
notice at all prior to taking out execution 
under this rale in case where that rule 
requires it to be done is no doubt an 
illegality—See Syam Mandal v. Sati Nath 
Banerjee (2), Kasiviswanathan Chetty v. 
Somasundaram Chetty (3), which is to the 
sontrary, has been dissented from in the 
Full Bench decision in Rajagopala Aiyar 
v. Ramanujachariar (4). The mandatory 
character of the provision as it stands only 
applies when the application is being first 
taken out: gee the remarks of Ramesam, dJ., 
at page 306 of 47 Mad. The langu- 
age of the rule seems clearly to imply that 
Now in this case the initial notice was of 
course taken out and served on the 14th 
defendant for himself and as guardian of 
his minor sons. No doubt the 15th defen- 
dant was then an adult, but the fact that 
no initial notice was taken out also to him 
as such is immaterial. Notice was given 
to him through his guardian and neither 
he nor his father chose to put him for- 
ward asa major. The matter and date of 
hie attainment of majority were peculiarly 
within knowledge of the 14th defendant 
and himself, and are not matters on which 
the decree-holder can be expected to have 
accurate information. The application for 
execution was pending nearly one year 
before 14th defendant died, and if the 
15th defendant wished to come on as a 
major in the proceedings he or his father 
ought to have made a motion to that effect. 
They both acquiesced in the 15th defenc- 
ant remaining on the record as a minor 
ex parte, since his guardian did not file 
any vakalath on his behalf. We are clear 
that there was nothing contrary to law in 
that separate notice of the execution peti- 
tion was not initially issued under r. 22 
to the 15th defendant though he was s 
major. He having waived the issue of it, 
if it was necessary, cannot now be heard 
to say that its absence is an illegality —See 
Enuga Sundarama Readi v. Bezewada Patta- 
bhiramireddi (5). In Seshagiri Rao v. 
Tangaturi Jagannadham (6), it was held 


2) 38 Ind. Cas. 493; 44 O. 954; 24 O. L. J.523; 
oW N. 776 iic 


(3) 70 Ind. Oas. 611; 45 M. 875; (1922) M. W.N. 173; 
A. T. R. 1922 Mad. 93; 42 M, L. J. 422. , 

(4) 80 Ind, Oas. 92; 47 M. 238; 46 M, L, J. 104; 19 L. 
Ww i79. (1924) M. W, N 182, A I. R. 1924 Mad, 431; 34 
M. L T,37 (F. B.). i 

(5) 42 Ind. Cas. 421; 6 L. W.272; (1917) M. W. N. 


495. 
(8) 32 Ind. Cas. 391; 39 M, 1031; 19 M. L, T. 93. 
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that a decree against a person treated as” 
a minor when he was really a major is not 
a nullity anda sale in execution cannot 
be set aside on that ground. See also 
Lanka Sanyasi v. Lanka Yerran Naidu 
(7). Therefore the initial notice to the 
14th defendant served on him was suffi- 
cient compliance with the law so far as an 
initial notice was necessary. 

The question then is, does the law de- 
mand the issue of afresh execution peti- 
tion against the legal representatives of 
a judgment debtor when he dies during 
the pendency of the execution proceedings? 
Olearly the Code itself does not in terms 
say so. Section 50 of the Oode of Oivil 
Procedure does not, we think, interfere 
with this position. That section has never, 
so far as we know, been interpreted to 
imply that on the death of the judgment- 
debtor during the pendency of the exe- 
cution proceedings, a fresh execution peti- 
tion must be taken out against the legal 
representatives. On the contrary there are 
any number of cases, many of which we 
quote later which show that the proper. 
procedure isto bring onthe legal repre- 
sentatives in the original execution pro- 
ceedings. Section 50 only therefore, lays 
down a general principle of which O. XXI, 
r. 22, is the corollary, namely that an exe- 
cution petition must start with the appli- 
cation to execute against the judgment- 
debtor, or, if he is already dead, then - 
against the legal representatives and with 
a notice issued to such person to show, 
cause. It is obviously not the law that the, 
moment a judgment-debtor in an execution 
petition dies, the Court loses jurisdiction 
in the matter And the execution petition 
collapses. Weare not prepared to extend 
to the case of a judgment-debtor the ruling 
in Palaniappa Chettiar v. Valliammar 
Achi (8), nor has such an argument been 
put forward before us. It, therefore, fol- 
lows that the proceedings do not come to 
an end. Ifit wereto be held otherwise, 
then a meticulous and ridiculous enquiry 
into perhaps the exact minute of the party’s 
death might be necessary, whether for 
example, the death was just at the time 
when the property was being knocked down 
to the highest bidder or at the time oz the 
confirmation of the sale. The Court has 
clearly jurisdiction to go on with the exe- 


(T) (1927) M. W. N. 890; A. I. R. 1928 Mad. 294; 51 
M. 183; 55 M. L. J. 374; 29 L. W. 455. 

(8) 99 Ind. Cas. 627; 50 M. 1; 51 M. L. J. 745; 1926) 
M.W. N. 981; A. I. R. 1927 Mad, 184; 25 L. W. 
354. 
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cution proceedings and to receive an appli- 
cation to bring on necessary parties if such 
are necessary, Does then the death of the 
original judgment-debtor during the pen- 
dency of the execution proceedings entail 
in law the issue of @ fresh notice to his 
legal representatives!? The general prin- 
ciple laid down by authorities to which 
we shall refer is that an initial notice under 
r.22 when issued, does sufficiently, for the 
purposes of the law, bring into Court the 
estate against which execution is being 
enforced and sufficiently retains it there, 
unless the result of the death of the party 
to whom notice was originally issued is 
to leave no one atallon the record to re- 
present the estate and thus to effect the 
disappearance of the estate from the juris- 
diction of the Oourt. If, therefore, there 
is any person left on the record who can 
and does sufficiently represent the estate, 
a fresh notice under r. 22 is not required 
by law. Forexample, the Privy Oouncil 
in Malkarjun v. Narhari (9), has held that 
the continuation of execution proceedings 
even with the wrong legal representatives 
is with jurisdiction and the sale in such 
circumstances is not a nullity, because the 
Court has jurisdiction to enforce against 
his estate the debtor's liability already 
established by the decree. See also Rama- 
swami Chettiar v. Oppilamani Chetti (10) 
and Kadir Mohideen Marakkayar v. Muthu- 
krishna Aiyar (11), and the Privy Oouncil 
case in which the legal representative was 
brought on by the wrong procedure. See 
the decision of the Privy Council ease in 
Jang Bahadur v. Bank of Upper India 
Limited (12). The Privy Oouncil case in 
Malkarjun v. Narhari (9), was called in aid 
in Deraisarmi v. Chidambaram Pillai (13), 
Where a Bench of this Court used it to 
support & ruling that, even ifno legal re- 
presentative was brought on when the 
judgment-debtor died during the pendency 
of the execution petition, the execution 
sale was valid. They dissented from a 


(9) 25 B. 337; 50. W.N. 10;16 M. L. J. 368; 27 
A, 210; 7 Sar. P. O. J. 739;2 Bom. L. R. 927 


(P. O.). 
(10) 4 Ind. Cas. 1059; 33 M. 6; 6 M, L. T. 269; 19 M. 
L. J. 671 


(11) 26 M. 230; 12 M. L. J. 368. 

(12) 109 Ind. Cas. 417; 28 L, W. 25: 5 O. W.N 
502; A. I. R. 1928 P.O. 162; 32 O. W. N. 790, 26 
A. L. J. 681; 48 O. L. J. 33; 3 Luck, 314; 30 Bom. I. 
R. 1373; 55 M. L. J. 545; (1928) M. W.N. 883; 551. 
A. 227 (D. O.). 

(13) 75 Ind. Oas. 46; 47 M. 63; 45 M. L. J. 413, 18 
L. W. 577, 33 M. L. T. 25; (1923) M. W. N.817, A. I. 
R. 1924 Mad, 130. 
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ruling ofa single Judge to the contrary 
in Raghunathaswamt Iyengar v. Gopauj 
Rao (14) This conflict led to the matter 
being placed beforea Full Bench whose 
ruling is in Rajagopala Aiyar v. Rama- 
nujachariar (4). The facts in that case 
need to be shortly considered. A decree 
for maintenance had been obtained against 
property bequeathed to two legatees under 
& Will, the Ist and the 3rd defendants, the 
bequests being separate and of separate 
properties. Notice of the execution peti- 
tion was sent only to the Ist defendant 
who appears to have been somehow in 
possession of both the estates. The Fall 
Bench held that as no notice had been 
sent to the 3rd defendant the sale was void 
against him. Itisclear in that case that 
the estate of the 3rd defendant was 
not and could not be represented at all 
by the Ist defendant and that notice had 
not been taken to the person against whom 
execution was soughtin respect of that 
estate, The Privy Oouncilcase Raghunath 
Das v. Sundar Das Khetri (15) which is re- 
lied on in the Full Bench case, is from this 
point of view exactly similar and is very 
important. It hasto be noted that itis 
nota case of devolution of property by 
death and, therefore, not acase strictly of 
a legal representative at all nor is the 
phrase ‘legal representatives’ used in the 
greater part of the judgment. No doubt 
in the arguments put before their Lord- 
ships andin their Lordships’ judgment it 
is assumed that the necessary notice would 
have to be issued under 8.248 of the old 
Code of Civil Procedure, which corres- 
ponds to O. XXI, r. 22, but it is unsafe to 
infer from that that the Privy Council 
laid down that the Official Assignee 
was the legal representative of the insolv- 
ent judgment-debtor. It was merely as- 
sumed forthe sake of argument in that 
case that a notice had to go, and that the 
sort of notice necessary was the notice re- 
quired by s. 248. There was no definition 
of ‘legal representatives’ under the old 
Code ; but the term was used more loosely 
than under the present Oode ; for example, 
the old s. 371 speaks of a legal representa- 
tives of an insolvent plaintiff Significant- 
ly enough the language now used in the 
corresponding O. XXII, r. 9 is“ the as- 


(14) 68 Ind. Cas. 667; 41 M. L.T, 517; (1921) M. W. 
N.732,15 L W 123: A. I. R. 1922 Mad. 307. f 

(15) 24 Ind. Cas. 394: 42 C. 72, 18 0 W. N. 1058; 
1L W.567:27 M L. J. 150, 16 M. L. T. 353; (1914) 
M. W. N. 747, 16 Bom. L. R. 814; 20 0. L. J. 555; 13 
A. L, J. 154; 41 I. . 251 (P. O.). 
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Bignee or Receiver in the case of an insolv- 
ent plaintiff’. The present definition of a 
legal representative does not and cannot 
cover the case of the Official Assignee. 
This ruling, therefore, cannot be called in 
aid for the proposition that when a judg- 
ment-debtor dies during the pendency of 
the execution proceedings a fresh notice 
must go to his legal representatives 
on perilof the proceedings being void. 
It is obviously a case where the judgment- 
debtor could no longer represent the estate 
because that had devolved on the Official 
Assignee by his insolvency, and, therefore, 
the estate went unrepresented until and 
‘unless the Official Assignee was brought 
properly on the record. The Privy Council 
held that he had not been so brought. It 
was, therefore, a clear case of there being 
no one on the record to represent the estate 
and,therefore, the sale was‘irregular and in- 
operative to bind the estate, It may be noted 
also that their Lordships do not describe 
the sale as ‘null and void’ or ‘without juris- 
diction’. The other cases cited before us on 
this point Ramasami Ayyangar v. Bagirathi 
Ammal (16), Krishnayya v. Unnissa Begam 
(17), Groves v. Administrator-General of 
Bengal (18), Somandan Karkati Edathil 
Rayarappan Nambudiar v. Malikandi 
Aketh Mayan (19, | Raghunathaswami 
Iyengar v.Gopauj Rao (14) and Gopal Chun- 
der v. Gunamoni Dasi (20) are also cases in 
which noone was left on the record to 
represent the state. In Karipineni Rajayya 
v. Kalpatapu Annapurnamma (21) reliance 
was placed on Raghunath Das v. Sun- 
dar Das Khetri (15) for the proposition that 
the sale was nullity when the legal repre- 
sentative of the deceased judgment-debtor 
was not brought on. The’ facts were that, 
though the minor had been added as a 
defendant in the suit along with the origi- 
nal defendant, he fell out of the suit when 
the decree was transferred for execution to 
another Court, and was not represented by 
any one on the record at the time of the 
execution petition. On the other hand, the 
Privy Oouncilin Tekait Krishna Prasad 
Singh v. Moti Chand (22) held, even ina 
case where the judgment-debtor died after 


(as) 6 M. 180. 
(17) 15 M. 399. 
a 22 M. 119; 8 M. L. J. 288. 
19) 23 Ind. Oas. 251; 26 M. L. J. 267. 
SER 
( . Oas. 308; 50 M. L.J, 5 
A. I. R. 1926 Mad. 138. a W oNaag 


(22) 19 Ind. Oas. 396; 40 O. 635; 17 0. W : 
(1813) M. WN, 487; Hu 4. L. J. 517; 17 0, L5. 573. 
15 Bom. L. R. P .L. T. 87; 2 3 : 40 
Lou ; 25 M. L. J. 140; 40 
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attachment and no notice had been taken to 
the legal representative, that the lack of 
notice was merely an irregularity within 
the meaning of s, 311, and the question 
of total lack of jurisdietion does not seem 
to have been raised then. Now, these are 
all cases in which, when the judgment- 
debtor disappeared by death from the re- 
cord, no one was left on the record to re- 
present the estate. We do not think these 
cases are to be applied toa case like the 
present where the legal representatives 
were on the record all the time represent- 
ing the estate, and one of them was an 
adult capable, if he had chosen, of looking 
after the interests of the estate. Where an 
adult legal representative is already on 
the record and notice has gone to him 
under r. 22, it is not mandatory that notice 
should alao go to others. See Kunhamed v. 
Kutti (23) and Azizannessa v. Dwarika 
Prosad Boral (24). Wewould extend this 
principle alittle further and hold that, 
where there is on record in the execution 
petition an adult legal representative who 
ought to have come forward and requested 
a notice under r. 22 and did not, he still 
sufficiently represents the estate and no 
further notice is necessary to him orto the 
other legal representatives. Such a notice 
may in some cases be very advisable, but 
ihe omission to send it will be merely an 
irregularity and not an illegality. So 
long as there is a person on the record who 
is holding the estate, the Oeurt has 'geizin' 
ofthe estate for purpose of satisfying the 
decree out of it. It is only when an estate 
drops beyond the seizin of the Court as by 
death of the judgment-debtor with no one 
left to represent the estate on the record 
or by insolvency or by some such other 
devolution, that the Court must bring on 
the record some person holding the estate 
or representing it, to whom notice ought 
to go. Our answer to points (a) and (b), 
therefore, is that the initial notice under 
r.22 must be issued,at the time of the 
application, for execution to the judgment- 
debtor if he is alive, if the application is 
beyond one year from the date of the decree, 
or to his legal representative in all cases if 
heis dead before the application isputin,and 
the omission todo so is an illegality which 
renders the sale void unless sub-r. (2) ap- 
plies. When such a notice has been initial- 
ly issued, no fresh notice is required by 
law to be issued on the death of the judg- 


(23) 12 M. 90. 
Gs) 86 Ind. Cas. 745; A. I. R. 1925 Cal, 1227, 
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ment-debtor during the pendency of the 
proceedings, if some one who represents 
and is representing the estate is already on 
the record, evanifhe be a wrong legal 
regresentative or a legal representative 
brought on by the wrong procedure. 

The 15th defendant then being on the 
record and an adult and so capableof re- 
presenting the estate, the only question 
remaining is point(c) whether there was 
any breach of the statutory law in not 
having a fresh guardian ad litem appointed 
for his minor brothers, the 16th and 17th 
defendants. The statutory procedure re- 
garding the representation of minors is 
laid down in O. XXXII. This order how- 
ever has no direct application to execution 
petitions at all ifthe rights of the parties 
have mergedin a good and valid decree. 


. Bee Fani Bhusan Bhuian v. Surendra Nath 


Das (25) and Rakhal Chandra De v. Kumu- 
dini Debya (26) compare, however, the 
remarks of Sir John Wallis Ohief Justice at 
page 924 of Muthiah Chettiar v. Lodd 
Govinda Doss Krishna Doss (27). The only 
relevant rule in that Order relating to 
representation of & minor defendant is r. 
5 (2. This rule by its wording gives a dis- 
eretionary power to the Court and that dis- 
cretion has been usually exercised as fol- 
lows. If there is already some adult on the 
record, for example, the manager of the 
joint family who does adequately repre- 
Bent the estate and its interests, the mere 
omission to appoint & guardian for the 
minor willnot invalidate the proceedings, 
See Khairajmal v. Daim (28) and Nakul 
Chandra Das v. Rajendra Chandra Gango- 
padhya (29). Such minors are in fact not 
even necessary parties, see*Sheo Shankar 
Ram v. Jaddo Kunwar (30). Even if the 
guardian is not the guardian ad litem 
the proceedings are not void, Jinnat 
Al v. Kailas Chandra Chowdhary 
(31. But where the estate interests 
are in the minor alone and he is not 
represented by a guardian, then the 
proceedings will not bind him. This 


(25) 64 Ind. Oas. 25; 35 O. L. J. 9.3 

(26) 104 Ind. Cas. 357; A. L. R. 1927 Cal. 930. 

(27) 69 Ind. Cas. 337; 44 M. 919; 41 M. L. J.316; 14 
L. W. 287; (1921) M. W. N. 619. 

(28) 32 O. 296; 32 L A. 23; 1 O. L. J. 584; 90. W. 


- N. 201; 2 A. L. J. 71; 7 Bom. L.R. 1; 8 Sar. P. O. J. 


734 (P. O.). 

(29) 101 Ind. Cas. 196; A. I. R. 1927 Cal. 873. 

(30) 24 Ind. Oas.504; 36 A. 383; 18 O. W.N. 968; 
16 M. L. T. 175; (1914) M. W. N. 593; 1. L. W. 645; 20 
O. L. J. 282, 12 A. L. J. 1173; 16 Bom. L. R. 810; 41 I. 
A. 216 (P. 0). 

Gy 81 Ind. Oas. 870, 39 O. L, J. 284; A. I. R, 1924 
Cal. 847. 
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Court had, however, held in Narayana 
Kothan v. Kaliyanasundaram Pillai (32) 
that, where an adult judgment-debtor 
became insane, the absenceof a guardian 
for him will not render the sale void 
but only irregular. The ratio decidendi, 
however, of that decision was that the 
judgment-debtor continued to be a party 
to the proceedings although he was disabl- 
ed. The present case is one where there was 
already an adult on the record who could 
sufficiently represent the estate. We do 
not regard the ruling in Pasumarti 
Payidanna v. Ganti Lakshminarasanma 
(83) as in any way in conflict with this 
position. There the minor was not a party 
to the suit or the decreeand was brought 
on in the execution proceedings as a 
major when the decree holder knew that 
she was a minor. It was held that this 
was deliberate fraud on the Oourt and 
on the minor, and further that it was 
a fraud which had materially prejudiced 
the minor. In the Privy Oouncil cases 
in Rashid-un-nisa v. Muhammad Ismail 
Khan (84) and Khairajmal v. Dain (28), the 
minors had never been represented even 
in the suit and, therefore, the whole pro- 
ceedings, including the decree, were held 
not binding on them. As pointed out 
by Sadasiva lyer, J. in Pasumarti Payidanna 
v. Ganti Lakshminarasamma, (33) the Privy 
Council case in Rashid-un-nisa v. Muham- 
mad Ismail Khan (34) does not indicate 
whether the sale was void or only voidable. 


Tt is no authority for the position that there : 


had been some thing more than an 
irregularity, namely, & breach of the statu- 
tory law or an illegality. 

The net result is, therefore, 
illegality in the execution proceedings has 
been proved. That being so when there is 
no authority to compel us to hold that there 
was an illegality, we are not disposed to 
add another class of uncertainty to others 
which already infest Oourt sales, by ruling 
that in circumstances like the present, the 
gale ought to be held void. It would no 
doubt be better in such cases that the Oourt 
should issue fresh notice tothe legal re- 
presentative although he is already on the 
record, if in fact he has not been appearing 
in person and has been throughout re- 


presented by a judgment-debtor who is ' 


(32) 19 M. 219. 

(33) 29 Ind. Oas. 314; 38 M. 1076; 28 M. L. J. 525. 

(31) 3 Ind. Cas, 864; 31 A. 572; 13 O. W. N. 1182; 
10 O. L. J. 318; 6 A. L. J, 822; 11 Rom. L. R- 


1925; 6 M. L. T.279; 19 M. L.J. 631; 36 I A 168 


(P. 0) 


that no . 








712 


dead. But at the worst the omission to do 
80 would bea mere irregularity which must 
be proved to have caused substantial loss 
before the salecan beset aside. Such loss 
we have held not proved in this case. It 
may be remarked that, in his execution ap- 
plication to set aside the sale, the 15th 
defendant says that from July 1922, the 
14th defendant was too weak to attend to 
his duties, and he himself does not plead 
that he was unaware of the execution pro- 
ceedings nor did he go into the witness box 
and deny knowledge thereof. It is plain 
that he must have known what was going 
on. It was unfortunate for him that the 
sale was going on just at the time of the 
death and the funeral obsequies of his 


`- father, when no doubt his time and atten- 


tion were occupied with them. But at 
the same time we cannot believe that 
he did not realise that the sale was of 
vital interest to his family and that he did 
not deliberately choose not to intervene. 
In any case, his circumstances make no 
difference to the jurisdiction of the Court to 
sell. Had any substantial loss been proved 
io be the result of the want of a fresh notice 
to him or the lack of a guardain for his 
minor brother, his circumstances would 
induce the Court more readily to set aside 
the sale. But we can, as we have said, see 
no indication of any such loss. We can see 
no ground for supposing that the sale would 
have resulted in any better figure if the 
omissions complained of had been Bup- 
plied. 

We would, therefore, allow Appeals Nos, 
487 of 1985 and 566 of 1925 and maintain 
the sale giving the appellants their costs 
here and below. Oivil Miscellaneous Ap- 
peal No. 137 of 1926 is not pressed, in Civil 
Miscellaneous Appeal No, 193 of 1995 no 
case on the merits is urged before us. 
These are, therefore, hereby dismissed with 
costs. In this result Civil Miscellaneous 
Appeals Nos. 135 of 1926 and 107 of 1996 and 
143 of 1927 are withdrawn and dismissed. 
The right, ifany of defendants Nos. 19 to 91 
to press, their separate petitions under 0. 
X XI, r. 89 is not affected by this judgment, 

Y. N. V. : Appeals partly allowed, 

(Civil Miscellaneous Appeal dismissed. 
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MADRAS HIGH COURT. 
OrviL MisogLLANBOUS Petitions Nos. 2907 
AND 2908 oF 1928. 

October 4, 1928. 

Present: —Mr. Justice Wallace and 
Mr. Justice Tiruvenkata Achariar. 
TINNEVELLY MILLS Oo. Lr».— 
PETITIONER 


versus 
T. A. K. MOHIDEEN PIOHAI 
TARAGANAR AND OTHERS 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XLVII, 
r. I—"Error of law apparent on the face of the 
record," meaning of—Revew, grounds for. 

Under O. XLVI, r.1, Oivil Procedure Oode, to 
constitute & ground for review, an error of lew must 
relate to some proposition of law which is well 
settled and beyond controversy so far asthe Court 
which delivered the judgment is concerned and on 
which the judgment rests and not merely to a ques- 
tion of law which is debatable and may be shown 
to be erroneous. [p. 713, col. 2.] 

Where the error of law has to be decided from a 
close investigation of the terms of a contract and 
the rights of the various parties thereunder on a 
point which is open to doubt there is no error of 
law apparent on the face of the record within the 
Te ott T, lof O. XLVII, Civil Procedure Code. [P. 

Champsey Bhara & Co. v. Jivraj Balloo Spinning 

& Weaving Co., Ltd. (3). followed, 
Petitions under Ò.#XLVII, r. 1 of the Codeof 
Oivil Procedure 1908, for review of the 
judgments dated 1st November, 1927,in S. A. 
Nos. 322 and 330 of 1926, respectively re- 
ported as 111 Ind. Oas. 225 preferred to the 
High Court against the decrees of the 
District Courtof Tinnevelly, in A. S. Nos. 
68 and 69 of 1925, 0, 8. Nos. 60 and 61 of 
1923, respectively on the file of the Court of 
the Distriet Munsif, Ambasamudram.) 

Messrs. T. R. Venkatarama Sastri for 
M. S. Venkatazama Iyer, for the Petitioner. 

Messrs. S. Varadachariar, and S. T. Sri- 
nivasagopala Chariar, for the Respondents. 

ORDER.—These are applications for 
the review of the judgments in Mohideen 
Pichaiv. Tinnevelly Mills Co. Ltd., (1) 
delivered by Srinavasa Iyengar and 
Ananthakrishna Iyer, JJ.. who have since 
ceased to be Judges of this High Court. The 
Tinnevelly Mills Company Ltd., (hereinafter 
referred to as the Company which was the 
lst respondent in the second appeals is 
petitioner and the ground on which the 
review is applied for is that the decisions . 
of both the learned Judges are vitiated by 
an error of law apparent on the face of the 
record, t.e., inthe judgments themselves, 
within the meaning of O. XLVII, r. 1, Oivil 
Procedure Code. 


& (1) 111 Ind. Oas, 225, (1028) M. W. N. 442; 98 L. W, 
932; A. I. R, 1928 Mad. 571. 
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In Chhajju Ram v. Neki (2) their Lord- 
ships of the Privy Oauncil have held that 
T. 1 of O. XLVII must be read as. in itself 
definitive of the limits within which re- 
view of a decree or order is permitted and 
that a Court hearing an application for the 
review of adecree has no jurisdiction toorder 
review merely because it is of opinion that a 
different conclusion of law should have 
been arrived at. The application for re- 
view can be entertained only on the ground 
of "an error of law apparent on the face of 
the record.” As tothe meaning of that ex- 
pression, we were referred by the learned 
Ceunsel for the Company tothe decision of 
their Lordships of the Privy Oouncil in 
Champsey Bhara & Co. v, Jivraj Balloo 
Spinning & Weaving Co. Ltd. (3) in which 
a similar question was raised with reference 
to an award sought to be set aside under 
el. 14 (c) of Bch, II Oivil Procedure Code 
the terms of which are “where an objection 
to the legality of the award is apparent 
upon the face of it" Their Lordships 
observe that “An error in law on the face 
of the award means......... that you can find 
in the award or a document actually incorpo- 
rated thereto,as for instance,a note ap- 
pended by the arbitrator stating the reasons 
for his judgment, some legal proposition 


which is the besis of the award and which. 


you can then say is erroneous. It does not 
mean that if in a narrative a reference is 
made to acontention of one party that 
opens the door to seeing first what that con- 
tention is, and then going to the contract on 
which the parties’ rights depend to see if 
that contention is sound.” An award of an 
arbitrator cannot be questioned on the 
ground that itis erroneous in Jaw; it can 
be questioned only if such anerror is “‘ap- 
parent on the face of the award" as ex- 
plained by their Lordships in Champsey 
Bhara & Co. v. Jivraj Baloo Spinning & 
Weaving Co., Ltd., (3). In our opinion the 
expression in r. 1, O. XLVII, Civi) Proced- 
ure Oode “error apparenton the face of it" 
must receive the same construction. We 
may add thatin view of their Lordships’ 
decision in Chhajju Ram v. Neki (2) already 


2) 72 Ind. Oas. 506; 49 I. A. 144; 30 M. L.T. 395; 


LR, E. O.) 99; 36 O. L. J. 459 (P. 

(3) 73 Ind 

25 Bom. L. R 588; (1933) M. W. N. 596; A. I. R. 1993 
P. 0.66, 33 M, L. T. 419, 28 O. W. N. 397; 50 L A. 
324; (1923) A. O. 480; 92 L. J. P.O 163: 129 L. T. 
166; 39 T. L. R. 253; 38 O. L. J. 130; L, R. 4 A, (P, ©.) 
99 (P. O.). 
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referred to, an error of law to be apparent 
on the face of it must relate to some pro- 
position of law which is well settled and 
beyond controversy so far as the Court which 
delivered the judgment is concerned aa for 
instance in Muddlapur Morari Rao v. Bal- 
wanth Dikshit (4)and on which the judg- 
ment rests and not merely toa question of 
law which is debatable and may be shown 
to be erroneous. 

It is contended on behalf of the petition- 
er that the basis of the judgment of the 
learned Judges is a legal proposition which 
on the face of it is erroneous and that, there- 
fore, weought to entertain the review 
petition. 

The respondent's learned Counsel on the 
other handcontends that assuming there 
was an error of lawin the decision of the 
case, the error is not one apparent on the 
face of the record within the meaning of 
that expression as stated in the first portion 
of the passage from their Lordships’ judg- 
ment quoted above, but itis only an error 
of the kind referred to by their Lordships 
in the latter part of the above passage 
which is no ground for granting & review. 

The question we have to determine is 
whether the petitioner has made out that 
the judgment sought to be reviewed rests 
on any proposition of law which is erro- 
neous on the face of it or whether if there 
is any error of law it only relates to the con- 
tentions put forward by the respective 
parties as to the interpretation of certain 
rules of the Company on which the decision 
of the case depended. It is only if the 
former contention is made out that we have 
jurisdiction to entertain this application. 
We cannot entertain it merely on the 
ground that in our opinion the learned 
Judges appear to have misconstrued the 
said rules in consequence of which their 
judgments are erroneous. 

"The material facts of the case out of 
which the questions argued before us arise 
are as follows:— . 

One Nallasivan Pillai was the register- 
ed holder of three shares in the Oompany. 
He died in 1919 leaving three: sona surviv- 
ing him. Three of  Nallasivan's creditors 
sued his sons after his death for recovery 
of the amount due tothem from Nallasivan 
Pillai and obtained a decree in their favour 
in O. 8. No. 391 of 1919 in the District 
Munsifs Oourt of Ambasumudram: [n 


@ 76 Ind. Oas. 342; 46 M.1955; 45 M.L. J. 309; 
n . W. 363; (1923) M. W. N. 761; A. L R. 1924 Mad. 
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execution of that decree, the 3 shares of 
Nallasiavan Pillaiin the Company were 
attached and sold. They were purchased 
by one Taraganar who subsequently sold 
one of the shares to Sivagnanam Pillai. Both 
Taraganar and Sivagnanam called upon 
the Company to register in their respective 
names the shares and share to which they 
had thus become entitled and to pay them 
the dividends which had accrued on the 
said shares. The Oompany replied that 
owing to the claims put forward by Nalla- 
sivan Pillai's sons to the said shares and 
the action they threatened to take against 
the Company if it recognised the claims 
of Taraganar and Sivagnanam it could not 
comply with their demand. (See ExT. (1). 
Thereupon the present suits were instituted 
one by Taraganar and the other by Sivagna- 
nam Pillai against the Oompany and 
the sons of Nallasavan Pillai praying 
for a decree directing the Com- 
pany to register the three shares in 
the names of the plaintifis and to pay over 
to them the dividends which had accrued 
on the said shares. The Company resisted 
the claim on the ground that as the plaint- 
iffa had not complied with the requirements 
in the articles of association of the Com- 
pany relating to the transfer of registry of 
the shares, the suits should be dismissed. 
The other defendants viz., the sons of Nal- 
lasivan Pillai contended that the decree 
against them in the said O. B. No. 319 of 1918 
was obtained fraudulently and that it was 
not binding on them and that the purchase 
of the shares by Taraganar in the sale 
held in execution of that decree conveyed 
no valid title to him. The pleasof Nalla- 
sivan Pillai’s sons were overruled but 
both the lower Courts upheld the defence 
of the Oompany that the plaintiffs were 
not entitled to registry of the shares in 
their names or to the payment of divid- 
ends which had acerued thereon as they 
had not complied with the rules laid 
down in the Articles of Association of 
the Company. The suits were on that 

ound dismissed by the District Munsif, 

is decrees were affirmed on appeal by 
the District Judge of Tinnevelly. Against 
the decrees of the Appellate Oourt, the 
plaintifis preferred the Second Appeals 
which were heard and disposed of by 
Srinivasa Jyyengar and Ananthakrishna 
Iyer, JJ. Both the learned Judges after 
an elaborate discussion of the points 
urged before them as to the construction 
and effect of the rules of the Oompany 
which were relied on, on both sides, came 
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to the conclusion that the plaintiffs had 
made out a valid title to the three sharas 
of Nallasivan Pillai and that the Com- 
pany was bound to comply with their 
demand for the registry ofthe shares in 
their names. In that view the decrees of 
the lower Courts were set aside and the 
Company was directed to register the 
shares in the names of the respective 
plaintiffs and to pay them also the divid- 
ends which had accrued on the said 
shares. 


The applications before us are for the 
review of the said decrees. The ground 
on which the applications are pressed 
before us, is, that both the learned Judges 
have misconstrued the regulations of the 
Oompany relating to the transfer and 
registry of shares. The Company's learned 
Oounsel contends that when a registered 
share holder of the Company dies, the 
transfer of registry of his shares is govern- 
ed by r. 28 which says that the Com- 
pany can recognise only his executor or 
administrator as the person entitled to 
his shares. It cannot recognise any 
other claim or title which may be put 
forward to such shares. As neither of 
the plaintiffs claimed as executor or 
administrator of Nallasivan Pillai's estate 
or under a title derived by transfer from 
Nallasivan Pillai's executor or administrator, 
their title as purchasers of the share in 
Oourt auction held in execution of a 
decree against the sons of Nallasivan 
Pillai does not entitle them to obtain 
registry of the shares in their names. 
It is argued that while the learned 
Judges accept the Company's contention 
that if Nallasivan Pillai's sons (defendants 
Nos, 9 to 4 in thesuit) had themselves 
applied for the registry of the shares in 
their names, the Oompany was not in 
virtue of r. 28 bound to recognise their 
title unless they :produce Letters of 
Administration to his estate Nallasivan 
Pillai having died intestate), they have 
nevertheless held that the plaintiffs who 
claimed title to the said shares under 
a purchase in Court auction in execution 
of a decree obtained against Nallasivan's 
gone stood in a different position and 
thatr. 28 did not apply to them. 

It ig argued that the plaintifis under 
the purchase of the shares in Court 
auction became entitled only to the 
right, title and interest of the judgment- 
debtors viz. Nallasivan Pillai's sons and 
if the latter could noi get a transfer 
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of the registry of the shares in their 
names without producing Letters of 
Administration, it wonld bs obviously 
inconsistent with that view to hold that a 
person who derives title from them stands 
in a better position and that in his case 
the condition as to the production of 
Letters cf Administration is not operative. 
It is contended that the learned Judges 
erred in holding that the claim of the 
purchaser in Oourt auction of the shares 
of a deceased member of the Oompany 
for the transfer of the registry in his 
name is on a title which falls under 
the category of “title acquired in any 
other way than by transfer” which is 
referred to in r. 98 and that in taking 
such a view the learned Judges have 
overlooked that the first link in the 
title of the purchaser is the right of 
the sons of Nallasivan Pillai who became 
entitled to the shares on the death of 
their father. It is also pointed out . that 
in the view of the learned Judges the 
position might have been different if the 
transfer of the shares had been made 
by the sons themselves but that an 
involuntary transfer of the shares stood 
in a different position. It may be 
cenceded that these contentions are not 
without considerable force. 

The learned Oounselfor the respondent 
on the other hand contends that it is 
not in consequence of the death of 
Nallasivan Pillai that the plaintiffs have 
become entitled to the shares. He died 
indebted to his creditors (Plaintiffs in 
Original Suit No. 391 of 1919 on 
the file of the District, Munsif's 
Court, Ambasamudram) who sued his legal 
representatives to enforce their claims 
against him and obtained a decree in their 
favour and it was as part of Nallasivan's 
estate that the shares weresold for the 
discharge of the debts due by him and 
purchased by Taragnar, and that the 
title thus acquired falls under r. 29 as one 
nodu "in any other way than by trans- 
er". 

It is further contended that when the 
plaintiffs applied for the registry of the 
Shares in their names the only objection 
put forward by the Company was that the 
said shares were claimed by  Nallasivaa 
Pillai’s sons and that unless those claims 
are withdrawn the Oompany cannot 
recognise the plaintiffs’ title, See Ex.T 
(1) that objection, whatever force it may 
have had when it was made, cannot be 
put forward now as the plaintiffs have 
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established their title to the shares as 
against Nallasivan'S sons who are also 
parties to this suit. It is also pointed 
out that the plaintiffs cannot comply with 
I. 28 because there isno executor in this 
case, the deceased having died intestate, 
and the plaintiffs, as purchasers of the 
shares, are not entitled to apply for 
Letters of Administration to Nallasivan’s 
estate and that a dismissal of their claim 
under these circumstances would result in 
obvious injustice to the plaintiffs : 

In eupport of the respective contentions 
urged before us, we are referred to the 
rules of the Oompany and to the relevant 
portions of the judgments sought to be 
reviewed, We observe that the contentions 
raised before us were also raised before 
the learned Judges and considered at 
great length by them. The material 
rules which bear on the question are rr. 28 
and 29 and arguments have been addres- 
sed on both sides as to the true construction 
of those rules. All that we need observe 
is that the question as to the right in- 
terpretation of these rules is by no means 
free from doubt or difficulty. One thing 
however, is clear. Apart from the non- 
complisnee with r. 28 assuming the 
same to be applicable to the case, the 
plaintiffs’ title to the shares has been 
clearly made out. On the death of Nal- 
lasivan Pillai his sons became entitled to 
the shares and their rights have indubit- 
ably passed to the purchasers of the shares. 
The Company has also been directed to 
register the shares in the names of the 
plaintiffs and that decree is binding on 
Nallasivan’s sons who are also parties to the 
suits. Under these circumstances there is 
hardly any warrant for the contention put 
forward on behalf of the Company that 
if in obedience to the decrees of this 
Court it registers the shares in the names 
of the plaintiffs and also pays to them 
the dividends which have accrued thereon, 
it runs the risk of being hereafter sued 
by any person who obtains Letters of 
Administration to Nallasivan Pillai's estate 
and being held liable to him in respect of 
the shares in virtue of Rs. 28 as sucha 
claimant will not be bound by the decrees 
in these second appeals. So far as the 
present case is concerned this apprehension 
seems to be altogether groundless. Further 
in cases like the present where there is no 
executor or administrator for the estate 
ofthe deceased person, a suit to enforce a 
claim against his estate is rightly institut- 
ed against the persons on whom his 
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estate has devoled by law ; and any decree 
obtained against them 1n such a suit, must 
be held binding on whomsoever may there- 
after become entitled to represent his 
estate, 

As regards the alleged error of law 
which relates to the construction of rr. 28 
and 29 of the Articles of Association of 
the Company it is in substance an error, 
if error it be, as to the construction of 
certain terms which are to be regarded as 
among the terms of a contract between 
the Company and its share-holders. As 
already observed, the rules in question are 
not so clearly worded that only one con- 
struction is possible viz., that contended 
for on behalf of the Company. Even 
though we may be disposed, to accept the 
Company's contention 88 entitled to 
greater weight, it will only amount to this, 
that the learned Judges have not correctly 
construed the said rules and that is an 
error of law in their judgments. But 
such an error is not by itself a ground 
for granting 8 review. (Bee Chhajju Ram 
y. Neki (2). The basis of the judgments 
sought to be reviewed. is not A proposition 
of law which is obviously erroneous as 
explained in the first of the two alternatives 
stated by their Lordships in Champsey 
Bhara & Co.v. Jivraj Balloo Spinning & 
Weaving Co. Ltd. (3). On the other hand, 
it clearly falls within the latter alterna- 
tive, To see if the Qompany'8 contention 18 
Bound we have to consider what the terms 
of the contract were between the share 
holders and the Company 88 laid down in 
the rules of the Company and then see 
what their right under those rules is. An 
error of law which has to be deduced from 
such an investigation and on & point which 
is open to doubt ig not an error of law 
apparent on the face of the record 
within the meaning of r. Lof O. XLVI. 

No ground has, therefore, been made out 
for entertaining these review petitions and 
they are accordingly dismissed with costs of 


t respondent Rs, 30 ineach. — . 
E^ N. a Petition dismissed. 
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MADRAS HIGH COURT. 
Orvin APPman No. 363 or 1928. 
August 28, 1928. 
Present:—Mr. Justice Ramesam and 
Mr. Justice Venkatasubba Rao. 
VENKATASW AMI NALOKER— 
Dsrenpant No. 1—ÀPPHLLANT 


versus 
PALANISWAMIOHETTIAR alias 
PONNUSAWMI CHETTIAR AND OTHERS— 
PLAINTIFFS AND DnBrsNDANTS—HRHSPONDENTS. 

Hindu Law—Joint family— Trade started by father 
—Mortgage for discharge of debts incurred therein — 
Sons, whether bound. 

Under the Hindu Law, a father, by starting 
a business with the aid of family funds, can make 
that a ily business and in such a case an 
alienation made by the father, for raising funds fot 
carrying on that business, is binding upon the son 
on the ground that it is for legal necessity. It 
would make no difference whether the moneys are 
borrewed for starting a new trade with the aid of 
joint family funds or for g on a trade 
(p 720, col. 1. 


carryin, 
which had been already so started. 

Per Ramesam, J.—Building a ginning factory by 
a father is not of such a speculative kind that 
money borrowed later on for its needs should not be 
regarded as for necessity from the point of view of 
the sons. [p. 718, col. i 

[Case-law examined.] 

Appeal against a decree of the Court 
of the Subordinate Judge, Coimbatore, 
in Original Suit No. 11 of 1924. 

Messrs. T, R. Ramachandra Iyer and 
K. S. Venkatarama Iyer, for the Peti- 
tioner. 

Messrs. T. M. Krishaswamy Iyer and 
T. B. Balagopal, for the Respondents. 

JUDGMENT. 

Ramesam, J.—This appeal arises 
out of a suit to recover a sum of Re. 63,000 
and odd due to the plaintiffs on a mortgage 
bond dated 26th March, 1920, (Ls. A) 
executed by the lst defendant. Defandants 
Nos. 2, 3 and 4 are the sons ofthe lst de- 
fendant. The 5th defendant is the Official 
Receiver of Coimbatore representing the 
166 defendant who has become an in- 
solvent, The Court below gave a decree 
as prayed for. The 4th defendant alone 
appeals. 

The deed of mortgage, Ex. A was exe- 
cuted for Rs, 40,000 consisting of 
Rs. 30,000 borrowed for the purpose of 
paying the Branch of the Madras Bank at 
Coimbatore and Rs. 10,000 received at the 
time of rogisteration. The learned Vakil 
for the appellant argued that neither of 
theitems is binding on the 4th de- 
fendant so as to form consideration fora 
mortgage. Taking the first. item of 
Ra. 30,000 the existence of the prior debt 
to the Bank of Madras at Coimbatore and 
the payment of Rs, 15,000 by the lst 
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plaintiff and another Rs. 15,000 by the 2nd 
plaintiff on the 30th March, 1920, to the 
Bank of Madrasin diminution of the debt 
of the Ist defendant is proved by Ex. D the 
account of the Bank and also Exs. B- B-L 
O. and O-1. chalan and receipt for each 
payment. The learned Vakil for the ap- 
pellant contends that the lst defendant 
was speculating and the debt of the Bank 
was in connection with some other person 
as security. Exhibit D shows that it was his 
own debt. The 1st defendant says as 
D. W. No. 1 that Rs. 30,000 was for money 
due on a promissory note debt negotiated 
by himself and drawn by his brothers-in- 
lawin his favour. Whatever the origin of 
it may be, Ex. Dshowsit was his own debt 
and it ia binding on him, 

We nowcome to the second item of 
Rs. 10,000 as to which it appeared at first 
that the appellant had got a better case 
than the other item. The facts relating 
to this item and. bearing on the history 
of the family may be stated as follows: 
The Ist defendant's family wasa money- 
lending family from the time of his 
grandfather, They had a Bank called 
Rukmani Vilas which ceased to work some 
years ago. Sometime about 1917-18 the 
family started a inning factory at 
Ondiputhur. Originally the lst defendant 
intended to take other partners and he 
took fromthe 2nd plaintiff Rs. 1,000 to- 


wards his share of the capital and 
other amounts from the other intend- 
ed partners. Ultimately he retained 


the factory entirely for, himself and 
returned the amounts collected from 
the other intended partners. But in the 
case of the 2nd plaintiff he dent a pair 
of ear-rings to him (2nd plaintiff).and 
afterwards, according to the 2nd plaintiff, 
asked him to take the ear-rings towards the 
amount, paid for the 2nd plaintiff's share 
of the capital of the partnership. The lst 
defendant says nothing about Rs. 1,000 
owing to the 2nd plaintiff but merely 
says that the price of the ear rings is 
still due to him. In the matter of the 
ear-rings the Subordinate Judge believ- 
ed the 2nd  plaintiff'S evidence and we 
see no reason to differ from him. Then 
in 1920, Rs. 10,000 was borrowed under 
the suit mortgage bond for the needs of 
the ginning factory. The 2nd plaintiff 
says. “They wanted the balance for the 
needs ofa ginning factory which their 
family was running.” I take this to mean 
that the ginning factory had been started 
sometime before the borrowing of 
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Rs. 10,000. The 1st defendant does not give 
any definite evidence as to when the factory 
was started. According to the statement 
made by the 2ad plaintiff (P. W. No.1) 
in cross examination, it must have been 
started in 1917-18. Now it is contended 
before us by the learned Vakil for the 
appellant that the cotton trade was not 
an ancestral business and, therefore, money 
borrowed for the ginning factory is not 
binding on the4th defendant. Incidentally I 
may observe that defendants Nos. 2 and 3 
who were majorsat the time of the execu- 
tion of Ex. Anot noly attested the docu- 
ment but afterwards executed Exs. Eand 
F, admitting their liabilities under Ex. A. 
The 4th defendant happened to be a minor 
not only in 1920 but up to 1923. It is 
true that the family had no cotton trade 
before the time of the lst defendant and 
that the trade was started by him for 
the firet time. There is, no principle in 
Hindu Law prohibiting a person from 
starting any trade he likes. If the trade 
which & person who is the Manager of 
a family is carrying on can be regarded 
as an ancestral trade, it will be binding not 
only on his sons but also on his brothers 
and other collaterals; but if the trade is 
not an ancestral trade in his hands but 
a trade started for the first time by 
himself it will not be binding on his 
brothers and other collaterals though he 
is the Manager of a joint family unless 
perhaps it can be shown to have been 
profitable at least for sometime and that 
the collaterals have participated in such 
profits; but as against his sons certainly 
it is an ancestral trade in the sense that 
the father is &n ancestor though it is not 
an ancestral trade in the hands of the 
father himself. Whether one may callit 
ancestral or not the debt borrowed for 
the needs of the trade cannot stand in 
a worse position than any other debt con- 
tracted by the father which is not illegal 
or immoral in the matter ofits binding 
the sons. From the point of view of the 
sons’ liability I do not see what differ- 
ence it makes whether it isa trade start- 
ed by their father or a trade started by 
their grand-father. Mr. Ramachandra 
Iyyer contends, while conceding that such 
trade debts may be binding on the sons 
as mere money debts, that they will not 
form proper consideration for a mortgage 
or sale. But that question depends simply 
upon whether there was an antecedent 
debt or necessity at the time of the mort- 
gage. Now if there is .family trade car- 
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ried on by the father for the benefit of 
himself and his children and in the course 
of the family trade he finds that he is 
in need of money for meeting the pur- 
poses of the trade, I do not see why a 
debt borrowed on mortgage should 
not beregarded asa debt for necessity. 
Here we find that the ginning factory was 
started some time in 1917-18 and it was 
going on up to 1920. The presumption is 
that it was going on as family trade for 
the benefit of the whole family just as pro- 
perty acquired by & member of the family, 
particularly the father or Manager, will be 
presumed to be property purchased on 
behalf of the joint family where the family 
has a nucleus of ancestral property and 
itis for members who claim it to be self- 
acquired property to show that it is self- 
acquired. Similarly where the father 
builds & factory for ginning and other 
evidence shows that the father was in pos- 
session of ancestral property, (where we 
have got evidence that the family had 
lands annually yielding Re. 8,000) the pre- 
sumption would be that the factory was 
built with joint family funds, and it is for 
those who want to assert that it has noth- 
ing to do with thejoint family to prove 
that the factory was erected by means un- 
connected withthe joint family. There ig 
no such evidence here. Thus we start with 
the position that the family had run a gin- 
ning factory with the joint family funds 
from 1918 to 1920. In 1920, further mate- 
rials were needed for the factory. The 
father then borrowed Rs. 10,000 from 


the plaintiffs. Ooimbatore is a cotton 
growing district. Cotton trade is a 
legitimate trade for trading families 


in that district. We cannot say that build- 
ing a ginning factory was of such specula- 
tive kind that money borrowed later on for 
its needs should not be regarded as for 
necessity from the point of view of the 
sons. lam, therefore, of opinion that there 
"was afamily necessity in 1920, supporting 
the mortgage Ex. A. This is the view 1 
took In the matter of Radakrishniah Chetty 
(1). In that case I merely expressed an 
opinion to this effect on the first point and 
stated it was unnecessary for me to give a 
decided opinion having regard to my deci- 
Bion on the Second point. However, it is 
necessary hereto decide the pointand I 
adhere to the opinion I then expressed. 
i think the mortgage is binding on the 4th 


1) 84 Ind. Oas, 128; 19 L, W. 415 at p. 417; A. LR. 
m Mad, 791; 34 M. E, T, 335. 
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defendant also. It is clear that every 
member of the family sui juris thought at 
the time that it was a good venture and 
they were going to be profited by it. y 

The result is, the appeal fails and is dis- 
missed with costs. . 

Venkatasubba Rao, J.—This is a 
suit ona mortgage executed by the Ist 
defendant, defendants Nos. 2, 3and 4, are 
his sons. When the mortgage was execut- 
ed, defendants Nos. 2 and3 were adults 
and approved of the transactien. To in- 
dicate their consent, they attested the 
mortgage-deed in the first place and sub- 
sequently passedtwo documents in which 
their approval was expressed. The 4th 
defendant was a minor and is the appellant 
before us. He contends that the mortgage 
is not binding on his interest in the proper- 
ty. 

The mortgage was executed on the 26th 
of March, 1920, for securing re-payment 
of Rs. 40,000 advanced tothe list defend- 
ant. In orderto makeit binding on the 
other members of the family, it must be 
shown either that there were antecedent 
debts, not illegal, or immoral, or, that there 
was legal necessity. To the extent of 
Rs. 30,000 the appellant has clearly no 
case, for, it is beyond doubt that there 
were antecedent debts amounting to that 
sum and that the money was utilised for 
discharging those debts. As regards the 
balance of Rs. 10,000 the alienation is sup- 
ported on the ground that there was legal 
necessity. The family of the defendants 
was awealthy one. It owned lands yield- 
ing an annual income of about Re. 6,000, 
and there was an ancestral business which 
consisted ef money lending on a large: 
scale. The lst defendant deposes that 
when he assumed the management, the 
family haddealings in money-lending to 
the extent of about Rs. 70,000, About the 
year 1917, the lst defendant built a gin- 
ning factory and started & trade in cotton 
This was not an ancestral trade and the 
case must be decided upon the footing that 
it wasstarted for the first time by the Ist 
defendant. Money was required in connec- 
tion with this trade and the sum of 
Rs. 10,000 referred to above, was borrowed 
for the needs of this business. It is con- 
tended for the appellant, that the needs of 
the trade started by the lst defendant can- 
not beregarded as the needs of the family 
and the purpose is, therefore, not, what 
may be described, as legal necessity under 
the Hindu Law. The contention is broadly, 
thata Hindu father governed by thg 
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Mitakshara Law can only carry on an in- 
herited business, but can, on no account, 
commence a new trade, in the sense that it 
can become a family concern and that its 
debts are binding upon his sons. I cannot 
assent to this proposition. In Rajagopala 
Pillai v Veerapperumal Pillai (2) I express- 
ed theopinionthat this is not a sound 
proposition, though it did not become 
necessary to give a ruling on the point (see 
pages 239 and 240). Thata son is liable 
under the pious obligation for his father's 
trade debts is, I think,a proposition that 
hardly admits of doubt, (see the same case) 
But when the creditor is trying to support 
an alienation, the question is not. Is the 
son under a pious duty to pay the debt? 
But it arises in a different form ; was the 
debt incurred for family necessity or bene- 
fit? Ifthe carrying on of the trade can 
constitute a legal necessity or family bene- 
fit, the debt must be held binding on the 
sons. It isagreed on all hands, thatif a 
debt is borrowed for an ancestral trade, it 
is binding on the sons. Does it then make 
any difference that itis not such a debt? 
In many decisions, an ancestral trade was 
differentiated from a trade started for the 
first time by a Manager of the family. 
There has been a great diversity of opinion 
onthe point. Not only have the views 
been conflicting, but even the reasons given 
in support of each view, have not, been 
uniform, But itis noticeable, that these 
cases relate te the powers of a Manager, 
other thana father. In the case of sucha 
Manager in some cases, it has been held 
that he cannot forthe first time start a 
trade; in others that to do so, is within his 
competence, I may illustrate the extreme 
conflict of views by citing two cases. In 
Krishnadhan Banerji v. Sanyasi Charan 
Mandal (3) it was held that it was beyond 
the powers of a karte (in this case the 
eldest brother) not only to embark on a 
new trade but even to extend and enlarge 
a previously existing ancestral trade. I 
must point out that this extreme view has 
not received much support. The very op- 
posite of the view was taken in Malaiperu- 
mal Chettiar v. Arunachalla Chettiar (4) 
where Sadasiva Iyer, J,, (Ayling, J. con- 
curring), held that there i is no distinction in 
principle, between an ancestral trade car- 
ried on by afather and a joint family 

(2) 102 Ind. Oas 880; 53 M. L. J. 232; 39 M. L.T.. 
76; A.L R. 1927 Mad. 799. 

(3) 51 Ind. Oes. 597; 23 O. W. N. 500; 29 O.L.J. 


280. 
(D 41 Ind, Oas, 224; 6 L, W, 417, 
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trade begun for the first time, either by the 
father or by the elder brother. How varied 
and diverse between these two extremes, 
the opinions on this point are, may be 
seen from the judgments in the following 
cases, 

Narayana Sah v. Sankara Sah (3), 
Tammireddi v. Gangireddi (6), Kadiri 
Kanakka Pillantakath Abdureheman Kutti 
Hajee v. Kochipalli Hussain Kunhi 
Hajee (7T) Lakshmiah v. Offcial As- 
signee of Madras (8) and Mc Laren Morrison | 
v. Verscheyle (9) 

Turning to the decisions of the Judicial 
Committee, Sanyast Charan Mandal v. 
Krishnadhan Banerji (10) and Sadasiva 
Mudaliar v. Hajee Fakeer Mahomed Sait 
(11) seem to support the view that the 
Manager’s powers are limited, whereas 
Niamat Rai v. Din Dayal (12) seems to 
recognise that his powers are most exten- 
sive, “The words in the judgment of their 
Lordships inthe last mentioned case at 
page 216* "even if there had been no joint 
family business ” are relevant in this con- 
nection. Whatever may be the state of the 
law, in regardto the powers in this re- 
spect, ofa Manager generally, I find no 
case in which the father's powers has been 
se restricted. Under the Hindu Law the 
father stands in certain respects, ona foot- 
ing different from that of an ordinary 
Manager. I am not prepared to hold that 
in regard to this power respecting aliena- 
tions he is under the same disability with 
reference to trade debts as other Managers 
are. Inthe Official Assignee of Madras v. 
Palaniappa Chetty (13) Sadasiva Iyer, J,, 


observed that the right of a Hindu father 
(5) 99 Ind. Oas. 377; 51 M. L. J. 621; 24 L, W. 621 
. 53. 


A. L R. 1927 Mad 

(6) 70 Ind. Gas. 337; 45 M. 281; 42 M. L.J. 570; 
30M. L. T. 323; 16 L. W. 55; A. LR. 1932 Mad. 
236. 

(T) 53 Ind. Oas. 262; 42 M, 761; 10 L. W. 204; 26 
M. L. T. 195; 37 M. L., J. 316; (1919) M. W. N. 600. 

5) (1928) M. W.N. 576 

9) 6 O. W. N. 429 at pp. 457, 458, 

4 67 Ind. Cas. 124; 491. A. 108; 30 M. L. T. 228; 

L. J. 409; 24 Bom. L. R. 700; 35 O. L. J. 498; 

J. 41; (1922) M. W. 364; 49 0. 580; 26 C. 
an 16 L. W. 536; A. I. R. 1932 P. O. 237 


72 Ind. Cas.48; 44 M, L.J. 396; A.I. R. 1922 
7; 17 L, W. 288; 32 M. L. T. 99: 970. W. N. 
O. L J. 569 (P, 0). 

101 Ind. Oas. 373; 541. A211; A. LR. 1997 
21; 29 Bom. L. R. 886; 52 M. L. J. 729; 4 O. 
537, 95 A. L. J.599; 45 O. L. J. 548; (1927) 
.N.453, 98P L.R. 4638 P.L. T.647; 26 L. 
3; 39 M. L. T. 345; 8 Lah. 597; 9 Lah, L.J, 406; 
Q. W. N. 233 (P. O.. 

M 49 Ind. Cas. 220; 41 M. 824; 24 M. L, T. 216; 35 


M. L. J. 473; 8 L. W. 530: (1918) M. W. N. 721. 
“Page of 90$ L A. —[ Rd, 
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belonging to a trading community to 
begin a lawful trade as a joint family busi- 
ness, cannot be disputed. In Im the matter 
of Radhakrishniah Chetty (1) my learned 
brother made an observation almost to the 
same effect thatit is open to a Hindu father 
to start a new family business. In 
Mahabir Prasad Misir v. Amla Prasad Rai 
(14) a mortgage bya Hindu father to secure 
moneys borrowed for a trade, which was 
not an ancestral one was held binding on 
the sons, 

I amof the opinion that a Hindu father 
by startinga business with the aid of 
family funds, can make that, a family busi- 
ness. In sucha case, an alienation made 
by the father, for raising funds for carry- 
ing on that business, is binding upon the 
son, on the ground that it was for legal 
necessity. : i 

In the view I take, it would make no 
differenee whether the moneys are borrowed 
for starting à new trade with the aid of 
joint family funds, or for carrying on a 
trade which had been already so started. 

Ilagree that the appeal fails and should 
be dismissed with costs. 

v. N. V. Appeal dismissed.. 

(14) 79 Ind. Cas. 517, 46 A. 364; 22 A, L.J. 295; A. I 
R. 1924 ALL 379; L. R. 5 A. 264 Oir. 
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SAMUDRULA VENKATAKRISHNAYYA 
OHETTY AND OTHERS—DREFRNDAN'TS 
—-APPBLLANTS 


i versus 

VENKADARI RANGAYYA OHETTY 

AND OTHERS—PLAINTIFF8— RESPONDENTS. 

Registration Act (XVI of 1908), s. 49—Unregistered 
partition list, admissibility of, to prove division in 
status—Hindu Law—J oint family—Division of status 
—Power of managing member to renew pro-note so as 
to bind divided members—Burden of proof of auth- 


Where oo immoveable property is involved and 
the question of division of status is alone to bs 
deoided. a document purporting to be a list of the 
properties which fell to the share of each of the 
members ofa family and signed by all the parties 
and also by attesting witnesses, can be admitted in 
evidence even thoughit is unregistered. In such a 
case the mere fact that such a division might 
ultimately have some effect upon immoveable pro- 

erty would not attract the provisions: of s. 49 of the 
Registration Act. [p. 72], col. 1.] : 
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Varada Pillai v. Jeevarathnammal (3) and Sarasw- 
atamma v. Paddayya (2), followed. , 

Gopayya v. Krishnayya (4) and Veerappan v. Mylat 
Udayan (5), distinguished. 

Whore there is a division of status between the 
members ofa joint family the person, who was the 
managing member before such division ceases to 
represent the family afterwards and pro-notes renewed 
by him would not bind the persons who are divided 
in status. [p. 721, col. 1.] 

In cases of division of joint families where a 
promissory note is executed subsequent to partition 

y a person alleging himself to be the managing 
member of the family, itis the duty ofthe person 
who deals with such Person to satisfy himself that 
he has subsisting authority to bind the other mem- 
bers. [p. 724, col. 1.] . 

Vinjanampati Peda Venkanna v. Vadlamannati 
Sreenivasa Deekshatulu (6), followed, 


Appeal from a decree of the Tem- 
porary Subordinate Judge, Cuddappah, 
in Original Suit No. 1 of 1922, dated the 
yth September, 1922. 

Mr. B. Somayya, for the Appellants. 

Messrs. K. Balasubramania Ayyar and 
Sampath Ayyangar, for the Respondents. 

JUDGMENT. 

Kumaraswami Sastriapr, J.—This 
appeal arises out of a suit on a promissory 
note executed by defendant No. 1l. De- 
fendants Nos.2 and 3 are brothers of de- 
fendant No. 1*and are the appellants before 
us, The plaintiffs’ case is that the de- 
fendants were members of an undivided 
family and that defendant No. l executed 
the note as managing member of the family 
for family purposes. Defendants Nos. 2. 
and 3 denied that they are members of 
the undivided family and pleaded a parti- 
tion in 1910 and also pleaded that the- 
debt was not contracted for family necessity. 
The Subordinate Judge disbelieved their 
partition and passed a decree for the amount 
claimed agaimst the three defendants, To 
prove the partition the defendants allege 
that they have put in a list which pur- 
ports to be alist of the properties which 
fell ta the share of defendants Nos. 2 and 
3 and that list is signed by all the parties 
and also by the attesting witnesses. The 
Subordinate Judge rejected the list as in- 
admissible for want of registration and 
on the other evidence held against the 
partition, It is argued in appeal that the 
list was wrongly rejected as inadmissible 
for want of registration, and before we 


„can satisfactorily dispose of the appeal it 


is necessary to decide this question. So 


far as the present suit is soncerned it 


does not relate to any immoveable pro- 
perty and the only question is whether 
between defendants No.1 on the one hand 
and defendants Nos. 2 and 3 on the other 
there was a division in status; or whether 
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they were joint as the note sued on isa 
renewal of several previous promissory 
notes, The first is A-L dated 2nd of May, 
1896, the second is A-2, dated 30th of 
April, 1489, the third is A-3 dated 26th of 
April, 1902, the fourth is A-4 dated 15th of 
June, 1905, the fifth is A-5 dated 30th of 
June, 1908, the sixthis A-7 dated 20th June, 
1911, the seventh is A-10 dated 24th June, 
1911, and the eighth is A-14 dated 22nd 
June, 1914, The contention is that there 
was 8 division in status in 1910 and that 
defendant No. 1 then ceased to be the 
manager and that the notes executed by 
him viz, Exs. A-7, A-10, and A-14, conse- 
quently would not bind others. It is clear 
that where there is a division of status 
the person, who was the managing mem- 
ber before there was such a division ceased 
to represent the family afterwards and 
the notes renewed by him would not bind 
the persons who are already divided in 
status. The only relevant document that 
is sought to be put in here is a list of 
partition to show whether there was a 
division in status or not. On this point 
Gnanamuthu Nadan v. Veilukanda Nadathi 
(1) and Saraswatamma v. Paddayya (2) 
are clear authorities for the view that a 
list like the present one is admissible in 
evidence to show a division of status. 

Their Lordships of the Privy Oouncil 
in Varada Pillai v. Jeevarathnammal (3), 
held ‘that though the document is in- 
admissible for want of registration as a 
deed of gift, itis admissible to prove the 
nature of the possession taken under the 
gift. This decision has in effect overruled 
the previous decisions of this Court which 
held that you should not look into the docu- 
ment even for the collateral purpose of 
showing the nature of possession. Section 
49, Registration Act, only says that it can- 
not be used to affect the immoveable pro- 
perty. If there was any immoveable pro- 
perty in the present case the title to which 
was sought to be affected by reason of 
this list, it might be argued with some 
force that this list would be inadmissible 
in evidence, but, as pointed out before, 
no immoveable property is involved and 
the question of division of status alone is 
sought to be decided and the fact that 
V1) T9 Ind. Oas. 2; A. L R. 1924 Mad. 542; 19 L. W. 
494; (1924) M. W. N. 451. 

(2) 71 Ind. Oas. 274; 46 M. 349, 44 M. L. J. 45; A. I. 
R. 1923 Mad. 287; 18 L. W. 418. 

- (3) 53 Ind. Cas. 901; 43 M. 244; (1919) M. W. N. 724; 
10 L. W. 679; 24 O. W. N. 346; 38 M. L. J. 313; 18 A. 


L. J, 274; 2 U. P. L. R. (P. O.) 64; 22 Bom, L, R. 444; 
46 I: A. 285 (P. Q.). 
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such a division may ultimately have some 
effect upon immoveable property would 
not attract the provisions of the Registra- 
tion Act, If an unregistered document 
cau be used in evidence to show the 
nature of the possession acquired by the 
parties and also to prove that they have 
acquired a title by adverse possession (and 
that is the effect of the ruling of the 
Privy Oouncil in Varada Pillai v. Jeeva- 
rathnammal (3), it is difficult to see how 
we can rejecta document which is used to 
show that there was a division of status 
and is not used to support any claim to 
immoveable property. 

Our attention has been called to Gopayya 
v. Krishnayya (4) and to Veerappan v. Mylai 
Udayan (5). It is difficult to see how these 
decisions can be taken to have overruled 
the decisions in Gnanamuthu Nadan v. 
Veilukanda Nadathi (1) and Saraswatamma 
v. Paddayya (Z). The former only decides 
that, if the parties had treated a share 
list as final, the document would be in- 
admissible without registration. The latter 
case (Spencer and Venkatasubba Rao, JJ.) 
recognised the distinction between the 
using of a document to prove a division of 
status and the use to show title to specific 
immoveable property, We see no reason 
to dissent from the view (in Gnanamuthu 
Nadan v. Vetlukanda Nadathi (1) and 
Saraswatamma v. Paddayya (2), and we 
are of opinion that the list now sought to 
be filed is admissible in evidence for 
the purposes of proving a division in 
status. 

The learned Vakil for the respondent 
does not admit the genuineness of the docu- 
ment and, therefore, we think it necessary 
to call for a finding as to whether the 
list which is at present produced in Court 
along with Oivil Miscellaneous Petition 
No. 4317 of 1925 is genuine. 

Another point raised by the Vakil for 
the respondent is that, even if there is a 
division in status, it would not affect the 
creditor who had no notice of such a 
division of status, and we think it also 
desirable that there should be afinding as 
to whether there was notice to the plaint- 
iff or defendants Nos. 6 and 7 either 
real or constructive of this division of 
status. 

On the plea that the notes renewed were 
subsequent to their being barred it is 
clear that from the facts brought to our 

4) 69 Ind. Oas. 562; A. I. R. 1933 Mad. 160; 161, 


NN (1922) M. W. N. 833. 
(5) 87 Ind. Oas. 28$; A. L R, 1025 Mad 1097, 
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notice that on the dates of the renewal of 
Exs. A-4and A-5 the District Court was 
closed and as such there can be no ques- 
tion of the notes being renewed after 
they were barred by limitation. The Sub- 
ordinate Judge of Ouddappah is required 
to submit his findings on the two points 
referred to above, additional evidence 
being taken if necessary on both sides. 
Time for submitting the findings is two 
mone and objections seven days there- 

ter, 

The Subordinate Judge returned find- 
ings to the effect that the lists were 


genuine and that plaintiffs had notice of . 


the same. 





This appeal came on for final hearing 
after the return of the findings of the 
lower Court upon the issues referred by 
the High Court for trial andthe Court de- 
livered the following 

JUDGMENT. 

Kumaraswami Sastrlar, J.—This 
appeal arises out of a suit filed by the 
plaintiff on a promissory note in his favour 
executed by defendant No. 1. The case 
for the plaintiff is that defendants Nos. 1, 
2 and 3 were members of an undivided 


family, that the promissory note was exe-, 


cuted for purposes necessary and binding 
on the family and that a decree should 
be passed against all the members. Də- 
fendanta Nos. 4 and 5 are the minor sons 
of defendant No.1. Defendant No. 6 is 
the undivided uncle of the plaintiff and 
defendant No.7 is the son ofdefendut No. 6. 
Defendants Nos. 6 and 7 are jointly inter- 
ested in the promissory note and they were 
made defendants because they would not 
join as plaintiffs. Defendant No. 1 was 
ex-parte, defendants Nos. 2 and 3 are the 
only contesting defendants. Their case is 
that there was no family business, that 
they hed some ancestral properties which 
were divided in 1910, and that defendant 
No. 1 was not the managing member of 
the family and had no power to execute 
any promissory note so as to bind them. 
The issues were :— 

“Whether Ramiah Ohetty and defendant 
No. 1 were the managing members of the 
family consisting of defendants Nos. 1 to 
5; whether defendants Nos. 2 and 3 are 
liable for the debt; and whether the parti- 
tion arrangement set up by defendants 
Nos. 2 and 3 in 1910is valid and binding on 
the plaintiff and defendants Nos. 6 and 7." 

At the trial certain partition lists which 
were said to have been made in 1910 at 
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the time of the alleged partition were 
sought to be filed and the Subordinate 
Judge rejected them on the ground that 
they were not admissible in evidence being 
unregistered; and on the evidence which 
remained he came to the conclusion that 
there was no pertition between the mem- 
bers of the family and that he amount 
was recoverable from all the defendants. 
When the case first came on before us, it 
was argued that the Judge was wrong in 
rejecting the partition lists and for the 
reasons given by us, we sent the case down 
for findings on two questions. 

Whether the lists were genuine and 
whether the plaintif had notice of this 
partition as evidenced by these lists. 

The Subordinate Judge returned the find- 
ings stating that the lists were genuine and 
that the plaintiff had notice. 

As regards the genuineness of the lists, 
it is not shown thatthe Judge was wrong 
in his estimate of the evidence. As re- 
gards notice to the plaintiff, it is argued 
that the Subordinate Judge was wrong in 
holding that there was notice. Having re- 
gard to the relationship between the 
parties, we think that the reasons given by 
the Subordinate Judge are sound for hold- 
ing that the plaintiff must have had notice 
of the partition in 1910. 

The promissory note sued on relates to 
a transaction which took place several 
years ago. The first of them goes back as 
far as Ex. A-L which is dated 2nd May, 
1896, executed by Ramiah Ohetty, the eld- 
est brother of defendant No.1. There were 
several renewals in favour of plaintiffs’ 
father and the renewal before 1910, the date 
of the alleged partition, is Hx. A-5 dated 
30th June, 1905. This was executed by 
defendant No. lin plaintiffs’ favour and 
admittedly at that time the parties were: 
joint. It was not disputed before the 
Subordinate Judge that Ex. A-5 represent- 
ed a transaction which bound all the parties 
as having been executed for necessary pur- 
poses. ln 1910 there was admittedly a 
partition and the question is between whom 
it was, It will be seen from the genea- 
logical table annexed tothe Subordinate 
Judge’s judgment that there were three 
brothers; Gundoba, Subbarayalu Chetty 
and Nagayya. Subbarayalu Chetty had six 
sons. The eldest, Pedda Ramiah Ohetty is 
dead and we need not concern overselves 
about him. Chinna Ramiah Chetty died 
issueless in 1910 before partition. Defend- 
ant No. 2 Venkatakrishnayya Ohetty is 
one of the sons of Subbarayulu Ohetty and 
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defendant No. 3, Venkatachallam, is his 
brother, Nagayya had & son called Bala- 
ramayya and his first wife's son is Ven- 
kataramayya. At the time of the partition 
Nagayya was dead and Balaramayya was 
alive. The case for the plaintiff before us 
is that the partition evidenced by these 
lists was only a partition between Bala- 
ramayy& on the one side and defendants 
Nos. 1,2 and 3, remaining joint on the 
other. The case for the defendant is that 
the partition was between three branches 
defendant No. 2 representing Gundoba's 
branch as the adopted son, defendants 
Nos. 2 and 3 representing Subbarayulu 
Ohetty's branch and Balaramayya repre- 
senting Nagayy&'8 branch. 

The partition lists which are found to be 
genuine have been filed as Exs. 7 and 
ll series. These lists have been printed 
' and as all the lists were not printed we 
have got typed copies which supplement 
portions of the lists as are relevant and 
have not been printed. Itis clear from a 
perusal of these lists that they purport 
to be lists alloting properties to each of 
the three branches. Each list gives parti- 
culars of the properties that purported to 
fallto each of the three branches. The 
contention now raised for the respondents 
is that no doubt three lists were made 
but as the division was by lot it was 
necessary to draw the lists in the form they 
were drawn up so that lots could be cast 
and that they did not necessarily imply a 
division between the other branches inter se. 
It is difficult, having regard to the wording 
of the lists, to accept this contention. If 
as many lists as there were *co-parceners 
had to be made dividing the properties 
with the mere object to allowing one of 
them to draw the lot and get his share 
there was no necessity to state in each of 
the lists which property fell to the share 
of each person. It could not be said before 
the lists were drawn that particular pro- 
perties fell to the share of anybody and, 
therefore, that statement could not have 
been made before the drawing of the lots 
for the purpose of enabling one party to 
get his share and cut himself off from the 
family. The wording of the lists necess- 
arily shows that they must have been 
written after lots were drawn. Then we 
find thatthe lists are signed by all the 
persons. Here again there was no necessity 
for each of them to sign if the object was 
simply toidentify the property which on 
the drawing of the lot would fall to the 
person desiring to separate, as ex hypo- 
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thesi all the others would be joint and 
there was no necessity to mention the 
names of *hose to whom particular pro- 
perties fe) | But what makes the matter 
more cl is the statement appearing at 
the end’ f Ex. 7. It is this: 

"Out of these lands excluding Venkata- 
gubba's one-half share, the remaining half- 
share of lands in the lands of Muliapalli 
village ete.” 

Then it goes on to state : 

“When chits were put, the lands in the 
village mentioned in this fell tothe share 
of us Venkatakrishnayya and Venkata- 
chalamayya and we have agreed and taken 
in this manner.” 

So that a distinct reference is made to 
shares having been allotted to defendants 
Nos. 2 and 3 on the one side and defendant 
No, lon the other. The lists having been 
found to be genuine and the wording of the 
lists suggesting that the separation bet- 
ween the parties was inter se and not the 
mere cutting off of one branch, the onus is 
heavy on the person who desires to show 
that these lists were not acted upon and 
the parties continued to be joint in spite 
of these lists. We do not think on the 
evidence we can hold that these lists 
were not acted upon because we find 
that first of all Balaramayya’s branch 
sold properties under Exs. 5 and 5-A. 
In Ex. [itis stated that the lands sold 
fell to the share of Balaramayya. Exhibits 
5and 5-A contain no suchrecitals Ex. 
Tis attested by defendant No. 1. Defendants 
Nos. 2and4 also sold properties under 
Exs. II and II-A. Under Ex. II dated 
8th July, 1916 and Ex. II-A dated 5th 
February, 1917, they purported to sell lands 
which were in their enjoyment and the 
lands sold are lands which according to 
the liste fell to their share. * * 
We start with the partition lists in 1910 
which allot specific share to these parties 
and we have the faet that each of the 
parties dealt with properties without refer- 
ence to the other on the footing that -they 
got them on partition. In these circum- 
stances it requires very strong evidence to 
show that in spiteof all this they were 
members of a joint family. The question in 
this case is not what particular properties 
remained joint or what properties fell to 
the shares of the parties. The question is 
whether the members of the family were 
joint in status so as to give defendant No. 
ltheright to execute the promissory note 
in his name and to go on renewing them 
from time to time and make defendants 


1 


, 


724 


Nos. 2 and 3 liable under such renewals as if 
they had authorized the execution of the 
promissory notes oras if they were bound 
by the acts of the karta of an alleged 
joint family. The oral evidence in this 
ease, had it stood alone, would not be quite 
satisfactory on either side. Defendants 
Nos. 1 and 2 and some of the witnes- 
ses do prevaricate, but it cannot be 
said that on one side there is a 
body of consistent oral evidence which 
would entitle us to disregard the docu- 
ments in the case and to hold that such 
documents were not genuine and were not 
acted upon. We think that on the issue as 
to the parties being joint the conclusion 
to become to is that the parties were not 
joint at the date of execution of the 
promissory note and that defendant No. 1 
had no power to bind the members of the 
joint family, defendants Nos. 2 and 3 by 
executing the promissory note in his 
own name. It is not suggested that when 
Ex. A was executed defendants Nos. 2 and 
3, consented to the execution or agreed to 
be bound by it. 

As regards the question of notice: We 
have already stated that we agree with 
the Subordinate Judge in thinking that 
the plaintiff must have had notice butas point 
edout in Vijanampeti Peda Venkanna v. 
Vadlaman nati Sreenivasa Deekshatulu (6) in 
cases of division of jointfamilies, where a pro- 
missory note is executed subsequent to parti- 
tion by one alleging himself to be the 
managing member of the family it is the 
duty of the person who deals with such 
member of the family to satisfy himself 
that he has subsisting authority to bind 
the other members. We are of opinion 
thatthe decision of the Subordinate Judga, 
in so far as it makes defendants Nos, 2 and 
3 liable, is erroneous. We modify. the 
decree of the Subordinate Judge by making 
it only operat defendants Nos. 1,4 and 5; 
against defendant No. 1 personally and 
against the assets of the joint family in 
the hands of defendants Nos.1,4 and 5. 
The plaintiff will pay the costs of defend- 
ants Nos, 2 and 3, 4 and 5, hereand in the 
Court below. ' 

Reilly, J.—I agree. 


V.N. Y. Decree modified. 
e 43 Ind. Cas. 225; 41 M. 136; 32 M. L. Ti 334; 33 
M. L. J. 519, 6 L. W, 649; (1918) M. W. N.55. 
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MADRAS HIGH COURT. 


Orvin MISOBLLANROUS Partitions Nos. 5080 __. 


AND 5081 or 1927. 

March 28, 1928. | 
Present:—Justice Sir William Watkins 
Phillips, Kr., and Mr. Justice Reilly. 

M. 8. A. P. L. PALANIAPPA OHETTY 
— PETITIONER 
VETEUS 
RAMAN OHETTY AND OTBERS— 
RESPONDENTS. 

Contempt of Court—Party in contempt, right of, to 
be heard— Power to dismiss proceedings. 

A person who isin contempt is not entitled to be 
heard in prosecution of proceedings instituted by 
himself although he cannot be deprived of his right 
to be heard in respect of matters of defence. 

Gordon v. Gordon (2), distinguished. 

Further where a party is in contempt the Court 
has the power to order thataftera proper interval 
the proceedings which have been stayed shall be 
altogether expelled from the Court. 

Republic of Liberia v. Imperial Bank (3) and 
Republic of Liberia v. Roye (4), followed. 


Petition presented under s. 110 and O. 
XLV,r. 20fthe Code of Civil Procedure, 
praying that in the circumstances stated 
therein, the High Court will be pleased to 
grant a certificate to enable the petitioner 
to appeal to His Majesty in Oouncil, in 
Appeal Case Nos. 366 of 1923, preferred to 
the High Court against a decree of the 
Court of the Additional Subordinate Judge, 
Ramnad, at.Madura, in O, 8. No. 68 
of 1916. 

Messrs. T. M. Krishnaswami Iyer and K. 
Desikachari, for the Petitioner. 

Messrs. C. S. Venkatachariar and D. Rama- 
swami Iyyengar, for the Respondents. 

ORDER. 

Phillips, J.—This petition is an ap- 
plication for leave to appeal to the Privy 
Council against the order of this Oourt dis- 
missing the petitioner's appeal onthe ground 
that, as he was in contempt, he could not be 
allowed to proceed with the appeal and 
that the proceedings could not be stayed 
indefinitely until he purged his contempt. 
It is contended firstly, that although the 
petitioner was in contempt, he ought to 
have been heard as there is nothing de- 
barring him from such a privilege. He 
relied om two cases. One is Ricketts v. 
Mornington (1). It is somewhat difficult 
to know exactly what the circumstances 
were in thatcase and it appears that the 
plaintiff was allowed to proceed with his 
case as it had been brought to hearing by 
the rules of the Qourt. What happened 
thereon does not appear from the report, 


(1) (1834) 7 Sim. 200; 4 L. J, Oh. 21, 58 E. R. 813; 40 
R. R. 107 
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The other case relied on is Gordon v. Gor- 
don (2) and in the circumstances of that 
case 16 was held that the party in contempt 
could be heard. In the course of the 
judgment Vaughan Williams, L. J. thus 
observed:—“Taking it generally, it haa 
not been disputed in the discussion before 
us that this rule that a person who is in 
contempt cannot be heard prima facie ap- 
plies to voluntary applications on his part— 
when he comes and asks for something, and 
not to cases inwhich all that he is seeking 
is to be heard in respect of matters of de- 
fence". This observation is entirely ap- 
plicable to the facts of this case. The 
petitioner wishes to be heard in prosecution 
of his own appeal, that is, to obtain a decree 
in accordance with the relief sought in his 
plaint. It is clearly different from the facts 
of Gordon v. Gordon (2) where the order 
had been passed against the defendant 
with regard to payment of a sum of money 
and that defendant was allowed to be heard 
against such an order, This being so, it is 
clear that the petitioner until he purged 
his contempt could not be heard in pro- 
secution of his appeal. 


It is contended that this Court had no 
power todismiss the appeal but ought to 
have merely continued stay of proceedings 
perpetually for an indefinite period until 
the petitioner chooses to comply with the 
orders of the Oourt which he had for a 
long time disobeyed. This principle is 
negatived by the decision in Republic of 
Liberia v, Imperial Bank (3) which is con- 
firmed by the Houseof Lords in Republic of 
Liberia v. Roye (4). In the latter, the Lord 
Ohancellor (Lord  Oairns) said: —The 
Court of Ohancery must have.of necessity 
the right to go further, and to gay that after 
& proper interval the proceedings which 
have been stayed shall be altogether expel- 
led from the Oourt.” It seems only a 
reasonable proposition that a party should 
not be compelled, owing to the default 
of the opposite party in purging his con- 
tempt, to be kept before the Gourt for an 
indefinite period, which might possibly ex- 
tend to centuries. 

On another ground also this petition 
mightbe dismissed and that is, that the 
petitioner isagain seeking relief from this 
Oourt while still in contempt and he cannot 
be heard. The petition is accordingly dis- 
missed with costs, 


(2) en P. 163; 73 L. J.P. 41; 52 W. R 389: 90 L. 
T. 597; 20 T. L. R. 272 4 


(3 (igre) 9 Oh. A. 569. 
ts) (1876) 1 A, 0,139, 341, T. 145, 
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'The Civil Miscellaneous Petition No. 5081 
of 1927 is'alao dismissed. 
Reilly, J.—I agree, 
v. N. Y. Petition dismissed. 
MADRAS HIGH COURT. 
Orvin MisoBLLANBOUS PmaTITIONS Nos. 1780 
AND 2692 oF 1928. 
Beptember 19, 1928. 
Present:—Mr. Justice Ourgenven. 
MUHAMMAD alias OHERIY A 
MUHAMMAD AND OTRERS— PRTITIONERS 


versus 
KUNHI KUTTI ALI AND OTHERS— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. X XII, v. 1, 
0. I, r. l—Malabar Law—Suit by anandravan to set 
aside alienation by karnavan— Nature of such sust— 
Death of anandravan pending appeal agawnst decree m 
his favour—Procedure—Right of other anandravana 
to continue appeal. f 

Any anandravan of Malabar tarwad is entitled, as 

rt of his personal law, to challenge by suit on 
behalf of his tarwad an alienation made by his 
karnavan; and although such judgment as he may 
obtain or have to submit to may not be binding 
upon members of the family not made parties or 
operate as res judicata against them, such suit is in 
substance of a representative character. [p. 726, eol. 


Panenan an Pillay v. Subbammal (2), relied 


TOMBS during the pendency of an ap against 
a decree in favour of an anandravan of a Malabar 
tarwad in a suit brought by him to set aside an 
alienation by the karnavan in favour of two other 
anandravan the plaintiff dies, any junior member of 
the tarwad is entitled to continue the proceedings 
against the karnavan. [p.727,c01.9,]] —— 

There 18 no question of the devolution of any 
estate in the above case and for that reason neither 
the karnavans nor any anandravan can be substituted 
as legal representative under O. XXII, r. 3 of the 
Code of Civil Procedure. [p 726, col. 1.] 

Petition to bring on record the legal re- 
presentative of the deceased let respondent, 
Kodanhimole Muhammad Haji,in A. S.No. 
128 of 1925, preferred to the High Court 
against the decrees of the Oourt of the 
Subordinate Judge, South Kanara, in O. S. 
No. 55 of 1922. 

Messrs. B. Sitarama Rao and P. Govinda 
Menon, for the Petitioners. 

Mr. B. Pooker, for the Respondent. 

ORDER.-—These are two competing ap- 
plications by persons.ío be declared legal 
representatives of the deceased lst respond- 
ent in A. S. No. 128 of 1925, on the file of 
this Court, who was the plaintiff in the 
Oourt below. This man filed his suit as 
senior anandravan of a marumakkathyam 
tarward for a declaration that a pattaaha- 
ram, or lease fora term of years, executed 
by the karnavan of some tarwad property 
in favourof two other members of the 
tarwad was not binding on the tarwad, 


726 


and for the recovery ofthe property. The 
Subordinate Judge of South Kanara 
decreed the suit, and the appeal has been 
filed by the two alienees 2nd and 3rd 
defendants, the karnavan, who was let 
defendant having béen impleaded as 2nd 
respondent. Of the two applications now 
before methe first to be filed in is by 
another of the anandravans and the second 
by the karnavan himself. 

Under r. 8 (1) of O. XXII of the Code of 
Civil Procedure where a sole plaintiff diea 
and the rightto sue survives, the Oourt 
ehall cause the legal representatives of the 
deceased plaintiff to be made a party; and 
who is a legal representative is explained 
ins.2 (11)of the Oode. He is the person 
whoinlaw represente the estate of the 
deceased person, or in the caseofa re- 
presentative suit, the person on whom the 
estate devolves. Now the junior member of 
a tarwad has no separate estate in the 
family property. He has no more than a 
right to share in the enjoyment of it, which 
in practice takes the shapeofa right to 
maintenance. When he dies this right 
dies with him. There is thus no question 
of the devolution of any estate and for 
that reason neither the karnavan nor any 
anandravan can be substituted as legal 
representative under these provisions of the 
Code of Civil Procedure. 

That, however, does not necessarily dis- 
pose of these applications. It has been 
urged that the suit isin substance a repre- 
sentative one. Proof indeed that the plaint- 
iff received the Court's permission, under 
O.I,r. 8of the Code of Civil Procedure, 
to bring it as a representative of the 
tarwad has not been rigidly given. There 
is an application (I. A, No. 356 of 1922) for 
such permission upon which the Subordi- 
nate Judge passed an order. “The notice 
will be published in the news papers men- 
tioned inthree successive issues thereof,” 
and since r. 8 as I understand it means that, 
if the Court orders publication, it grants 
permission subject to any objection receiv- 
ed, it may be reasonable to infer from the 
record here available that permission was 
granted. At the time of.hearing the argu: 
ments I was disposed to think that an 
express order granting permission was 
necessary. But lhavesince discovered a 
case Dhunpat Singh v Paresh Nath Singh 
(I) in which it was held that, where an 
objection that no permission was granted 
was taken on appeal, the Oourt may infer 
such permission from the proceedings of 

(1) 21 O, 180. 
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the Court. Paragraphs ll-a and 14 ofthe 
plaint recite that the plaintiff claime pos- 
session on behalf of the tarwad and that 
since the tarwad consists of numerous 
members the plaintiff sues on its behalf 
with the leave of the Court. I cannot dis- 
cover any objection in the written state- 
ments to the plaintiff's competence so to 
sue, except on allegation that he is not 
the senior anandravan, which was not made 
the subject of an issue and appears to 
have been untrue. The Court must have 
dealt with the suit as a representative suit, 
because in its decree it directs the defend- 
ants to deliver possession to the plaintiff 
on behalf of the tarwad. I think, there- 
fore, that the Oourt, the plaintiff and the 
defendants equally believed the suit to be 
representative in character, and to have 
been brought with the permission requir- 
ed by O.I,r.8. If Iam wrong in drawing 
this inference, and in myself treating it a8 
representative suit upon these grounds it 
still remains true that any anandravan 18 
entitled, as part of his personal law, to chal- 
lenge by suit on behalf of his tarwad an 
alienation made by his karnavan; and al- 
though such judgmentas he may obtain or 
have to submit to may not be binding upon 
members of the family not made parties or 
operate as res judicata against them it is 
difficult to see howsuch suitis not in sub- 
stance of a representative character. 

So much being said, I proceed to con- 
sider the applicability of a Privy Oouncil 
decision Venkatanarayana Pillay v. Sub- 
bammal (2). In that case, which went up 
on appeal from this Court an alleged next 
reversioner belonging to an ordinary Hindu 
family sued to set aside an adoption by the 
widow. He lost his case in both Oourts 
in India, and died while his appeal to His 
Majesty in Council was pending. His 
grandson as succeeding  reversionary heir 
applied to have his name substituted on the 
record for that of the appellant. The ap- 
plication was resisted on the ground that 
petitioner was not the deceased appellant's 
legal representative. Their Lordships after 
observing that “the right to sue' is based 
on the danger to the inheritance common 
to all the reversioners which arises from 
the nature of their rights and that, there- 
fore, such a suit brought by presumptive 
reversioner is in a representative capacity 
and on behalf of allthe reversioners, pro- 

(2) 29 Ind. Oas. 298; (1915) M. W. N. 555; 42 I. A 
125; 17 M. L. T. 435; 28 M. L. J. 535; 17 Bom. L. R 


468: 19 O. W. N. 641; 2 L. W. 596; 38 M. 406; 21 C 
L. J. 5 15 (P. 0). 
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ceed to hold that test of res judicata is ir- 
relevant tothe inquiry whether the peti- 
tioner is entitled to continue the action, and 
then put the questions whether “the right 
tosue"inthe words of the Statute, “sur- 
vives" and if it does, who can continue the 
action to obtain the relief that is sought? 

The argument in thejudgment then pro- 
ceeds thug.— 

“There is nothing to preclude a remote 
reversioner from joining or asking to be 
joined in the action brought by the  pre- 
sumptive reversioner, or even obtaining the 
conduct of the suit on proof of laches on 
the part of the plaintiff or collusion 
between him and the widow or other female 
whose acts areimpugned. Itis the com- 
moninjury to the  reversionary rights 
which entitles the reversioners to sue. 
Apart, therefore, from the question, whether 
"the next presumable heir” is "the legal 
representative" of the deceased presump- 
tive reversioner, there remains the out- 
standing fact of identity of interest on the 
part of the general body of reversioners, 
near and remote, to get rid of the transac- 
tion which they regard as destructive of 
their rights.” 

The pertinence of these observations to 
the circumstances now in point scarcely 
needs stressing. 

Their Lordships next consider the ap- 
plicability of r. 1 of O. XXII to the case of 
the next surviving reversioners, and while 
expressing the opinion that the phraseo- 
logy ofthe definition of "legal representa- 
tive" may be held to cover that case, they 
think thathis rightto be substituted rests on 
a broader ground. This ground arises from 
the terms of O. I, r. lof the Code of Civil 
Procedure , which enables all persona to be 
joined as plaintiffs "in whom any right to 
relief in respect of or arising out of the 
same act or transaction or series of acts or 
transactions, is alleged to exist. whether 
jointly, severally, or in the alternative, 
where if such persons brought separate 
suits,any common question of law or fact 
would arise.” 

It was held that under this rule the con- 
tingent reversioners might be joined as 
plaintiffsin the presumptive reversioner's 
suit; and the final conclusion is thus stated: 

“If the contingent reversioners may bs 
joined as plaintiffs in the presumptive re- 
reversioner's action, it follows that on his 
death the ‘next presumable reversioner' is 
entitled to continue the suit begun by him” 

The reasoning employed in this decision 

ppears to me to apply equally to a suit, 
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representative in character, brought by an 
anandravan to dispute, on behalf of his 
tarwad an act prejudicial to the tarwad's 
interests committed by its karnavan; and 
iflamright itis permissible, upon the 
death of plaintiff, to allow another anand- 
ravan to carry on the proceedings. It has 
been urged that utmost such permission 
should only be accorded to the next senior 
anandravan of the tarwad, The next 
senior anandravansare said tobe the 2nd and 
3rd defendants themselves and they have 
clearly disqualified themselves for an 
order of this nature. The petitioner in C. 
M.P. No 1780 of 1928, describes himself as 
the senior most member of the tavazhi the 
special interests on which aresaid to have 
been affected by the karnavan’s action. It 
is no doubt true that decided cases in this 
Court [see Raja of Arkal v. Kunhi Kannan 
(3) and Kalliani Amma v. Sankaran Nair 
(4)} have gone no further than to allow the 
next senior member of the tarwad to in- 
stitute or continue proceedings upon proof 
of thekarnavan’s ineligibility. But when 
it is remembered that the suitis really on 
behalf of thetarwad that any junior mem- 
ber may bring such a suit, and that all 
members have or should have, an equal 
interest in its successI can discover no 
ground of principle which prevents a 
Oourt from permitting any Junior member, 
who expresses his willingness, from carry- 
ing on the cause. Indeed, such an order 
seems here to be imperative ex debito 
justitic, since if it be not passed the fruits 
of the deceased plaintiff's action are likely 
to be lost. 

I accordingly allow O. M. P. No. 1720 of 
1928 with costs,and order that the petitioner 
be brought on record in A.B. No. 128 of 
1925 and be allowed to resist the appeal. 
O. m. P. No. 2692 of 1928 filed by the karna- 
van is dismissed 

V.N V. Order accordingly. 

A 31 Ind. Oas. 482; 29 M. L. J. 632 at p. 637. 

(4) 52 Ind. Oas. 688; 10 L. W. 220. 





MADRAS HIGH COURT. 
APPRAL AGAINST APPELLATE ORDRAR No. 149 
or 1927. 

CoNvBRTED INTO 
O1vin RavisroN Petition No. 372 or 1929. 
February 27, 1929. 

Present :—Mr. Justice Wallace 
RAMIAH THEVAN —APPRLLANT 
versus 

ATHOMANATHA IYER AND ANOTHBX— 
RusPONDBNTS. 
Civil Procedure Code (Act V of 1908), O. XXI, r. 90 


728 
—Order Te justa to set aside Court sale—Second 
appeal, whether lies—Adjournment of sale from time 
to time beyond seven days—Purchase by decree-holder's 
Vakil—Sale, validity of. 

No second appeal lies against an order under 
O. XXI, r. 90, Civil Procedure Code, refusing to set 
aside a Court sale. 

Adjournment of the sale from time to time beyond 
the seven daysallowed by law is merely an i - 
ity which if it has not occasioned any loss or in- 
jury to the judgment-debtor, is not a sufficient ground 
for setting aside a Court sale. 

A purchase by the decree-holder's Vakil for him- 
self and not for the decree-holder may be open to 
attack on principle and may be set aside in certain 
cases, but itis not an error of law or of jurisdic- 
tion ifa Oourt does not avoid a sale on that ground. 


Appeal against an order of the District 
Oourt of East Tanjore at Nagapatam, dated 
the 27th A pril,1927, in O. M. A. Nos. 105 and 
106 of 1926 (8. A. No. 260f 1920, in O. S8. 
No. 69 of 1926, District Munait's Court, 
Tiruthuraipundi.) 

Messrs. B. Sitarama Rao and B. Ven- 
kataraman, for the Petitioner. 

Messrs. T. V. Muthukrishna Iyer and K.P. 
Rama Krishnaiyer, for the Respondents, 

JUDGMENT.—A preliminary objection 
is taken that no appeal lies. This appears 
to me to be sound. The petition to set aside 
the order was put in under O. XXX, r. 30 
and no second appeal lies against an order 
under that rule. I am asked to treat the 
appeal as a civil revision petition and it 
is urged that the Executing Gourt com- 
mitted two errors of jurisdiction (1) in ad- 
journing the sale from time to time beyond 
the seven days’ period allowed to it by law; 
(2 in allowing the decree-holder's Vakil 
to purchase the property at the sale. As to 
(1) I cannot see that anything more than 
an irregularity has occurred and it ig 
not made out that irregularity in itself 
occasioned any loss or injury to the judg- 
ment-debtor. Though on the findings the 
sale was properly proclaimed only one 
bidder appeared even on the first day of 
sale. So any postponement of the sale would 
work really for the judgment-debtors’ 
benefit rather than to his disadvantage as 
asd ee opportunity for other holders to 


appeal. 

As to (2) the finding is that the Vakil pur- 
chased for himself and not for his client. 
That being so again I cannot see how the 
judgment-debtor's interests are adversely 
affected, Such a purchase may be open to 
attack on principle, [Subbarayaduv. Kot- 
tayya (1)] and may be, in certain cases 
avoided. But it is notan error of law or 
of jurisdiction if the Oourt does not avoid 


it. In the present case the ; 
(1) 15 M, 389 at p. 397. Executing 
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Oourt wasfaced with the alternative of an 
abortive sale or knocking down the pro- 
perty to the Vakil. It chose the latter 
course and Iam not prepared to hold that 
it erred in law or jurisdiction then so 
doing. ` 

The petition is dismissed. 

Petition dismissed. 
v. N. V. 


MADRAS HIGH COURT. 
OgrMINAL Revision Oases Nos, 65 AND 66 
oF 1928. 

ORIMINAL REVISION PETITIONS Nos. 34 AND 
35 oF 1928. 

August 22, 1928. 

Present :—Mr. Justice Reilly. 
Munshi ABDUL WAHAB SAHIB 
AND ANOTHEE—AcousED Nos. 1 AND 2— 
PEr1TIONERS. 
versus 
EMPEROR—OpposiTs PARTY. 

Madras Canal and Publte Ferries Act (II of 1890), 
8s. 4, 5, 8, 9—Notification under s. 8, whether can 
include both sides ef river—Power to regulate naviga- 
tien up and down river witheut notification under 
s. 4—Voyageup river, whether one across river. 


The power given by s. 8 of the Madras 
Canal and Public Ferries Act to define the 
limits of a ferry cannot be interpreted 


so as to enable the Government to include 
in the place concerned both sides of a river for a dis- 
tance of several miles. [p. 730, col. 2. 

Without a notification under s 4 of the Act, the Act 
gives the Government no power to regulate naviga- 
tion up and down theriver andthe prevention of 
navigation, up and down the river, is wholly outside 
the scope of the Act. [p. 730, cols. 1 & 2.] 

What 6.9 of the Act makes unlawful is convey- 
ing goods, animals, or passengers, across a channel 
within the defined limits of a ferry declared under 
8.8. fp. 730, col. 2; p. 731, col. L] 

A voyage up the river is not one across it and 
cannot be prohibited under ihe Act. [p.731, eol. 


] 

Petition under ss. 435 and 439 of the 
Code of Oriminal Procedure, 1898, praying 
the High Court to revise the judgment of 
the Court of Session cf West davari 
Division at Ellore,dated the 24th September, 
1927, in Oriminal Appeals Nos. 43 and 38 
of 1927, preferred against the judgments 
of the Court of the Joint and First Olass 
Magistrates, Narsapur, dated the 19th July, 
1937 and 8th January, 1927, in 0. 0. 
Nos. 93 and 79 of 1926, respec- 


tively. 

Mr, C. Sidney Smith, Miss Sita 
Vadivu Devados, and Mr. P. Soma- 
sundaram, for the Petitioners. 

Mr. K.N. Ganapathi, for the Public Prose- 
eutor, on behalf of the Orown. 

ORDER.—The two petitioners have been 


convicted of working a ferry in contraven- 
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tion of s. 9 of the Canals and Public Ferries 
Act, 1890,and their convictions have been 
upheld on appeal by the Sessions Judge 
of West Godavari. The case against the 
petitioners is that on 20th November, 1926, 
they carried passengers on the steam launch 
“Maulana” across a channel, that is the 
Vasistha Godavari River, within the noti- 
fied limits of a ferry declared by the 
Government unders. 8of the Act to be 
subject to the provisions of the Act. Ex- 
hibit A, dated 30th December, 1895, has 
been produced as the notification of the 
Government, declaring the ferry under the 
name ofthe “The Narsapur Steam Ferry” 
to be subject to the provisions of the Act 
and purporting to fix its limits. It is 
argued for the ‘petitioners (1) that this 
notification of the Government was ultra 
vires and (2) that the petitioners did not 
work a ferry within the meaning of. 18 
of the Act. : 

The Act is not very easy to understand 
insome respects. In 8.3 a ferry is defined 
as "a place at which goods, animals or 
acm Sale are conveyed across a channel 

y means of vessels,” Thatis a curious 
definition and not in accordance with the 
meaning of aferry in English Law. And 
it is almost impossible to reconcile with 
8. 9 of the Act, which speaks of “rights 
of ferry." But we must take the defini. 
tion as it stands. It was open to the 
Government under s.8 ofthe Act to de- 
clare the place called “The Narsapur 
Steam Ferry”, at which goods etc., were 
conveyed across the river, to be subject 
to the provisions of the Act and that 
is what they must be supposed to have 
intended to do by the notification, 
Ex. A. The limits of that place they were 
also entitled to define under that section. 
But the limits set out in Ex. A are very 
surprising. They are shown in the noti- 
fication as “(1) Narsapur, (2) Sakinetipalli, 
3) Appanaramullanka, (4) Ohinchinada and 
i Razole.” It is admitted that Razole, 
which is on the left bank of the river, is 
12 miles from Narsapur, which is below 
it on theright bank, and that the other 
places named are between them, Sakki- 
netipalli and Appanaramunilanka being on 
the left bank and  Ohinchinada on 
the right bank. If the places named are 
intended to indicate the limits of one 
ferry, then the upstream limit must be 
Razole and the down stream limit Narsa- 
pur. In that case there is no point in 
mentioning the intermediate places at all. 
It would, however, be extraordinary to de- 
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fine the limits of a place where goods 
etc. are conveyed across the river so ag 
to includea length of 12 miles on each 
side of the river. The learned Sessions 
Judge appears to take the view that the 
notification defines the ferry as from place 
No.1 (Narsapur) to place No. 2 (Sakki- 
netipali) from place No. 2 to place No. 3, 
and so on. That would be in effect to 
declare 4 successive ferries, two of which 
would extend 4 miles up the river besides 
crossing it. Apart from the difficulty of 
fitting such ferry into the definition of a 
ferry in the Act, there appear to be two 
strong reasons against accepting this inter- 
pretation of the notification. Firstly, it is 
almost impossible to imagine why, if the 
Government intended to declare a ferry 
from place No.1 to place No. 2 another 
ferry from place No.2 to place No. 3 and 
80 on, that was not clearly stated in the 
notification. It is incredible that the Gov- 
ernment should go out of their way to 
make a notification to the public regarding 
& simple matter unnecessarily obscure or 
mystifying. Secondly, the succession of 
places named cannot indicate a succession 
of ferries between those places, as place 
No. 2 and place No. 3 are on the same 
side of the river and under the Act there 
can be no ferry between two places on 
the same side of the river. Mr. Ganapathi 
for the Public Prosecutor has urged that 
under s,13 of the General Clauses Act 
“place” in the definition must be under- 
stood as including places. I do not think 
that the principle of that section can be 
applied to the definition in that way. 
Bat the suggestion perhaps indicates the 
way in which the notification should be 
read, as declaring nota single ferry but 
a group of 5 ferries, the 5 places named 
being mentioned as “limits” to show where 
the 5 crossings of the River are. If the 
notification isto be read as specifying 5 
places at which goods ete., are to be con- 
veyed across the river subject to the pro- 
visions of the Act, it becomes intelligible 
though not very explicit, and there is 
meaning in mentioning the 3 intervening 
places. Ifthe proper construction of the 
notification is that the conveyance of goods 
etc., across the river at Narsapur at Sakki- 
netipalli, at Appanaramunilanka, at Ohin- 
chinada and at Razole is to be subject to 
the provisions of the Act, itis not ultra 
vires, For practical purposes it may be 
inconvenient that the places respectively 
opposite to the places named are not 
specified. But the notification would not 
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be ultra vires merely because the Govern- 
ment had not chosen to define those oppo- 
site places, the result would merely be that 
any place approximately opposite to any 
of the named places could be regarded as 
the other end of that particular crossing. 
In effect the Government would have noti- 
fied 5 ferries instead ofone. If it were 
permissible to interpret the notification 
Ex. A, by the view which the Government 
themselves took of it 9 years later, it 
would be useful to notice that the notifi- 
cation Ex. O, dated Ist November, 1905, 
shows that they were then under the im- 
pression that there were 5 ferries, one at 
each of the places named. 

But the contention put forward for the 
prosecution in this case is that by the 
notification Ex. A, the whole river from 
Razole to Narsapur, 12 miles below has 
been declared to be a ferry subject to 
the provisions of the Act with the result 
that no person not ‘‘duly authorised” may 
conwey goods, animals, or passengers 
across the river at any point in that stretch 
of 12 miles. I do not think that the power 
given by s. 8 of the Act to define the 
limits ofa ferry which it must be re- 
membered is by the definition “a place" 
could by any reasonable stretch of langu- 
age be interpreted so as to enable the 
Government to include in the place con- 
cerned both sides of the river for a dis- 
tance of 12 miles. It must be remember- 
ed that the Act gives to the Government 
powers very seriously to restrict the liberty 
of the subject and those powers must be 
strictly construed. But the prosecution 
goes, and has to go for the purpose of the 
case, much further than this. It is con- 
tended that the notification Ex. A, not 
only makes it unlawful for anyone not 
“duly authorised” to convey goods, animals, 
or passengers across the river at any point 
between Razole and Narsapur, but also 
makes it unlawful for anyone not 80 
authorised to convey goods, animals or 
passengers up or down the river between 
Razole and Narsapur. There is nothing 
in the Act, sofar asit deals with ferries, 
to enable the Government so to restrict 
the right of navigation along the river. 
Under s. 4 of the Act the Government 
may declare the river to be a canal subject 
to the provisions of the Act and may then 
under s. 5 require all vessels using the 
river to be licensed or registered. But it 
has been stated before me that no noti- 
fication under s. 4 has been issued in res- 
pect of this part of the river. Without a 
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notification unders.4 the Act gives the 
Government no power to regulate navi- 
gation up and down the river and the 
prevention of navigation, up and down the 
river is wholly outside the scope of the 
Act. It has been suggested in the course 
of the arguments that, because Razole is on 
one side of the river and Narsapur, which 
is reached after going 12 miles down the 
river and round 2 semi circular bends, 
is on the other side, the voyage from 
Razole to Narsapur can be regarded as 
one across the river. That argument carries 
its rejection on its face. To suggest that 
such a voyage is one ‘across’ the river is 
an abuse of language. There is nothing 
unreasonable or ultra vires in the noti- 
fication Ex. A, if it is interpreted, as I 
think it must be interpreted, and as the 
Government themselves later on interpreted 
it as declaring a series of B ferries across the 
river at the 5 places named. So interpreted 
the notification is entirely within the langu- 
age and scope of the Act. It is not very 
easy to reconcile the schedule of tolls 
attached to the notification with that inter- 
pretation. But, as the notification pur- 
ports to have been issued under s. 8 of the 
Act, I think we are bound to interpret it, 
so far as possible, in consonance with 
that section and, if there is anything in 
the schedule which suggests an interpre- 
tation notin consonance with the section 
to ignore that for the purpose of inter- 
pretation. [f it had been the intention of 
the Government that notification to declare 
the whole of both banks of the river for 
the distance of 12 miles from Razole to 
Narsapur a place at which goods, animals, 
and passengers are conveyed across the 
river, and still more ifit had been their 
intention, asit contended, to prevent navi- 
gation up and down the river between 
Razole and Narsapar, then, in my opinion, 
the notification would have been clearly 
ultra vires, 

This brings me to the second contention 
of the petitioners. What has been found 
is that the launch “Maulana”, owned by 
petitioner and managed by petitioner No. 2 
on 20th Novémber, 1926, conveyed pas- 
sengers'(on payment of passage money, 1 
understand, though that does not appear 
in the records before me) from Narsapur 
to Razole, calling at Sakkinetipalli, Appa- 
naramunilanks and Ohinchinada on the 
way. Thatit is alleged was, “working a 
ferry" in contravention ofs.9 of the Act. 
What s. 9 makes unlawful is conveying 
goods, animals, or passengers, across & 
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channel within the defined limita of a 
ferry declared unders. 8. The voyage of 
the Maulana on 20th November, 1926, can- 
not by any reasonable use of lenguage 
be described as across a channel (the river 
is a channel for the purpose of the Act). 
It was a voyage up the river such as the 
Government has no power under the Act, 
and I presume no wish to prohibit. The 
charge of working a ferry in contravention 
of s, 9 is clearly not made out. 

The convictions and sentences are set 
aside, and the petitioners are acquitted. 
The fines, if paid, will be refunded. 

IN ORIMINAL Revisron Cass No. 66 or 1928. 

This is a casesimilar to Oriminal Re- 
vision Case No. 65 of 1928. The convic- 
tions and sentences are set aside, and the 
petitioners are acquitted. The fines, if 
paid, will be refunded. 

Y, N. V. Conviction set aside. 


MADRAS HIGH COURT. 
O1vit Appran No. 222 of 1924 
August 21, 192s. 
Present:—Mr. Justice Devadoss and 
Mr. Justice Mackay. 
CHINNA ALAGUMPERUMAL 
KARAYALAR-—DRZENDANT— 
APPELLANT 


versus 
VINAYAGATHAMMAL AND OTHERS 

—PLAINTIFFS—DRPFENDANTS—RBSPONDRNTS. 

Hindu Law—Guardianship—Guardian of minor 
widow—'De facto guardian, meaning of—Alienation 
of entire property by person rporting to act as 
guardian to legal guardian, validity of —Payments by 
purchaser under void sale-—Right to re-imbursement. 

Under the Hindu Law, the husband is the legal 

dian of his minor wife and if he happens to 
die during her minority, the guardianship of the 
minor widow and the management of her property 
devolve upon the husband's heirs, that 1s, upon 
those who are entitled to inherit hif estate after 
her death in preference even to her own father. 
Where there are several sapindas of equal degree, 
the eldest becomes the guardian. (p. 732, cols. 1 & 2, 
p. 738, col. 1.] 

À fugitive or an isolated act of & person with 
regard tothe minor's property would not make him 
& defacto guardian of the minor, nor would stay- 
ing with a minor for atime make him a de facto 

ian. There must bee continuous course of 
conduct as guardian of a minor in regard to his 
property in order to enable one to become a de facto 
guardian, The length of the period required would 
depend upon the circumstances of oach case. [p. 738, 
col. 2. 

Tos Brat actof intermeddling with the estate of 
a minor would not be the act of a de facto guardian, 
if he had not become one before the act, nor would 
the subsequent management of the estate of the 
minor by such person make the first act which is 
one of alienation the act of a de facto guardian. 
ibid. 
al Ranchhod v. Gordhan Keshav (5), fol- 
lowed. 
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When & person who is entitled to be the guardian 
of a minor takes possession of the estate 
ofthe minor, he exercises his right as guardian 
and cannot treat any other person as guardian go 
long as he himself isin possession of the estate of 
the minor. [p. 734, col. 1 ] 

It is only in the case of necessity that the 
guardian would be justified in selling any portion 
of the minor's property and the necessity must be 
very great in order to justify the sale of practically 
the whole of the minor's property. (p. 734, col. 2.] 

A person who, knowing all the facts, gets & trana- 
fer of a minor's property from a person who ig not 
the guardian, is notentitled to be re-imbursed any 
amount which he paid for the benefit of the minor. 


[p. 736, col. 1. 
Ram Tuhul Singh v. Biseswar Lall Sahoo (1) and 


Nathu v. Balwantrao (10), relied on. 
Limbaji v. Rabi (11), commented upon. 


Appeal against a decree of the Court of 
the Additional Subordinate Judge, Tin- 
nevelly, in O. 8. No 49 of 1922. 

Messrs. S. Varadachariar and S. Raja 
Gopalachariar, for the Appellant. 

Messrs. B. Sitarama Rao and K. Venkates- 
waran, for the Responcents, 


JUDGMENT.—The suit is for a ade- 
claration that the sale of the plaint property 
to the lst defendant by the plaintiff's 
mother during her minority is not binding 
on her and for its possession. The 
Subordinate Judge decreed thesuit and the 
lst defendant has preferred this appeal. The 
facts are these. One Muthukrislna Karaya- 
lar of Padmanabhamangalam village in 
Srivaikuntam taluk, Tinnevely District, 
died in March, 1915, leaving him surviving 
the plaintiff, his wife, a minor aged 15 
years. On the 2nd June, 1915, the plaint- 
iff8 mother as protector and guardian of 
the plaintiffexecuted a sale-deed, Ex. XV, 
in favour of the let defendant, the divided 
step-brother of the plaintiff's husband, con- 
veying all the properties inherited from the 
husband, except asmall portion, fora con- 
sideration of Rs. 10,000 to be paid to various 
creditors including the lst defendant. On the 
15th June, 1915, the lst defendant executed 
what iscalled an indemnity bond, but in 
reality a security bond, Hx, XXIX, in 
favour of the plaintiff's guardian, in which 
he made provision for the maintenance of 
the plaintiff out of the income of 94 cents 
oflandand undertook to discharge her 
husband's debts and provided for her enjoy- 
ing other property belonging to him in 
case any loss was caused to her by his not 
discharging the debts. The plaintiff at- 
tained majority in 1918 and filed this suit 
on the 23rd December, 1920, for setting 
aside thesale as not binding on her and 
for recovery of possession of the property 
conveyed under Ex, XV. The lst defend- 


732 


ant pleaded that as the estate was heavily 
burdened with debt, it was necessary to sell 
the property and that he purchased it 
bona fide for adequate consideration frem 
her guardian, and that the plaintiff after at- 
taining majority, ratified the sale and that, 
in case the e was set aside, he'should 
be paid at least Re. 12,000 being the amount 
that he spent to save the property from 
creditors and to effect improvements, The 
Additional Subordinate Judge of Tinnevel- 


ly found there was no justifiable necessity 


to sustain the validity of the sale and. 


decreed the suit. He also found that the 
plaintiff did not ratify the saleand appel- 
lant's Vakil did not argue the point. | 
The main question in this appeal is, is 
thesale evidenced by Ex. XV bindingon the 
plaintiff? Tn order to answer this question 
satisfactorily two points have to be con- 
sidered: (1) bad the plaintiffs mother 
authority to bind the plaintiff by her acts 
in her capacity as guardian and (2) if the 
Ist question is answered in the Baffirmative, 
was thesale for purposes which would bind 
the plaintiff? The plaintiff was a minor 
aged 15 years at the time of her husband's 
death in March, 1915. The mother did not 
become the legal guardian after the death 
of the plaintiff's husband. According to 
Hindu Law, the lst defendant who is the 
elder step-brother of the plaintiff's husband, 
became her guardian on her husband's 
death. Trevelyan in his “Law relating to 
i " at page 53 says:— 
eae the Gandi death, the guardian- 
ship of his minor widow, andthe manage- 
ment of her property, devolve upon the 
husband's heirs, that is, upon those who 
are entitled to inherit his estate after her 
death in preference even to her own father 
and he relies upon a number of authorities 
for his statement. Mayne in para. 211, 
age 277, of the 8th Edition says: i 
“The husband's relations, if any, exist 
within the degree of a sapinda, ara the 
uardians of a minor widow ia preferenceto 
her father and his relations. 
In Khudiram o v. Banwari Lal 
Banerjee, J., observes: 
Fey 5 nde the Hindu Law,we think that 
the relations of her deceased husband are 
entitled to be the guardians of a Hindu 
widow in preference to her paternal rela- 
tions. This is clear from the text of 
Nareda, Ohap. XIII, verses 28, 29 cited in 
the Dayabhaga Ohap. XI, e. 1, para, 64, 
That text runs thus; NM 
«When the husbandis deceased, his kin 


(1) 160. 584 at p. 586. 
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are the guardians of his childless widow. 
In the disposal of the property and care of 
herself as well as in her maintenance they 
have full power. But if the husband’s 
family be extinct, or contain no male, or be 
helpless, the kin of her own father or the 
guardians of the widow, if there be no rela- 
tions of her husband within the degree of & 
sapinda,’ 

This text has been followed in three cases 
one to be found in Macnaghten’s Princi- 
ples and Precedente of Hindu Law, Vol. II,. 
page 203; another Krishen Mohan Mitter v. 
Khettermoni Dasi (2) and a third, the case 
of Bai Kesar v. Bai Ganga (3). In Bai 
Kesar v. Bat Ganga (3) it was held: 

"A Hindu widow is the proper guardian 
of her deceased son’s widow, in the absence 
of any person claiming a preferential title 
te succeed to the estate of the latter." 

The learned Judge who decided that case 
relied upon Grady's Hindu Law page 65, 
quoting from Macnaghten’s Principles and 
Precedents of Hindu Law, page 104. The 
following passage istakenfrom West & 
Buhler, Edition, IIL page 232:— 

“The perpetual dependence assigned to a 
woman is accompanied by an indefeasible 
claim to nurture shelter and gentle usage’ 
Who are tosatisfy this claim? Primarily 
the family she has joined, not the family 
she has quitted.” 

At page 541, the same learned Editors 


Bay :— 

“Thus the right orduty of guardianship 
over a female is vested after marriage in 
the husband, his sons and his sapindas 
successively.” 

Macnaghten at page 101 0f Vol. I of his 
book says:— 

“The guardianship ofa female (whether 
she be aminor or adult) until she be dis- 
posed of in marriage rests with her father, 
if he be dead, with her nearest paternal re- 
lations. After her marriage, & woman is 
subjected tothe control of her husband’s 
family. In the first instance, her husband 
is her guardian, in default of him, her 
sons, grandsons and great-grandsons are 
competent to assume guardianship”. From 
these authorities it is clear that the husband 
is the legal guardian of his minor wife, and 
if hehappens to die during her minority, 
his nearest sapinda willbe her guardian. 
The text of Narada does not merely refer 
to the order of precedence as to guardian- 
ship but distinctly gives the right of 
guardianship to the husband's sapinda. It 


(2) 2 Hay 196; Marsh. 318. 
(3) 8 B. B. O. R. A, O. 31. 
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was held in In the matter of the Petition of 
Dhuronidhur Ghose (4) that a father was 
guilty of kidnapping when he took his 
minor daughter away from the husband’s 
guardianship, The husband becomes by 
marriage the legal guardian of his minor 
wife even though he himself may be a 
minor. By marriage,a girl passes into the 
family ofher husband. Her husband's 
gothra thereafter becomes her gothra and 
"her husband's sapindas become her sapindas 
as she becomes one with the husband. If 
she becomes a widow when aminor, it fol- 
lows, as a matter of course, thatthe eldest 
among the nearest sapindas of her husband 
becomes her guardian. Thisis in conso- 
nance with the Hindu notion of the merger 
ofthe identity of the wife in the husband. 
The lst defendant, on the death of his 
step-brother Muthukrishna Kariyalar 
became the lawful guardian of the plaintiff. 
The contention on the part of the Ist 
defendant is that the plaintiffs mother 
became her guardian de facto and as de 
facto guardian of a Hindu minor she had 
all the rightsof a lawful guardian. We 
have to see whether the plaintiff's mother 
did become her de facto guardian. The 
plaintiffs husband died in March, 1915. 
Exhibit XV was executed on the 2nd June, 
1915. Did the plaintiffs mother manage 
the properties of the minor and look after 
her interests in such a way as to become 
her de facto guardian before the date of 
Ex, XV? Plaintiff's mother as P. W. No. 
1 says thatthe lst defendant harvested 
the crops on the land belonging to Muthu- 
krishna Karayalar at the time of his 
death and took possession of gll the move- 
ables, the cattle, plough, bull ete, The 
lst defendant denies having harvested the 
crops, but on the evidence we are satisfied 
that it was he that harvested the crops on 
his step-brother’s land. Though he says that 
the tenant gave the produce of the land 
to P. W. No, lyetheis not able to say 
who the tenant was. The Ist defendant 
hadhis own cultivation and some of his 
lands werein close proximity to  Muthu- 
krishna's lands and some of them had not 
been divided by metes and bounds. He, 
however, admits that he took possession of 
the cattle and moveables. From the evi- 
dence on record, it does not appear that the 
plaintif?s mother did any act as guardian 
in respect of the property which the 
plaintiff inherited from her husband before 
the date of Ex. XV. Adefacto guardian isone 


(4) 17 O. 298. 
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who looks after the property of the minor 
and generally acts in his interests for the 
time being. A fugitive or anisolated act ofa 
person with regard to the minor's property 
would not make him a de facto guardian of 
the minor, nor would staying with a minor 
for a time make hima de facto guardian. 
There must bea continuous course of con- 
duct as guardian ofa minor in regard to 
his property in order to enable one to 


.become a de facto guardian. The length 


of the period required to constitute one a 
de facto guardian would depend upon the 
circumstances of each case. The first act of 
intermeddling with the estate of a minor 
would not be'the act of a de facto guard- 
ian, if he had not become one before the 
act, nor would the subsequent managemert 
of the estate of the minor by such person 
make the first act, which is one of aliena- 
tion, the act ofa de facto guardian. In 
this case, there is no evidence that the 
plaintiff's mother was allowed to manage 
the estate of the plaintiff before the date of 
the Hx. XV. Reliance is placed by Mr. 
Varadachariar on Ex. XXIX as showing 
that the plaintiff's mother was her guard- 
ian, Exhibit XXIX called an indemnity 
bond was executed on the 15th June, 1915, 
in favour ofthe plaintiff's mother as guard- 
ian of the plaintiff. 

Thisand Ex. XV formed parts of the 
same transaction, Exhibit O is a receipt 
dated the z&8th December, 1915, granted for 
the moveables and cattle which the Ist 
defendant took possession of. These 
would not show that plaintiff's mother 
managed her estate in such a way as to 
become herde facto guardian. The lst 
defendant's maternal uncle filed O. S. No, 
145 of 1918 inthe District Munsif's Oourt 
of Srivaikuntam against the plaintiff mak- 
ing the mother her guardian ad litem. 
The acts of the Ist defendant and his mat- 
ternal uncle treating the plaintiff's mother 
as guardian for their own purposes would 
not make her de facto guardian so as to en- 
able her to bind the minor by her acts. 

In Harilal Ranchhod v. Gordhan Keshav (5) 
Marten, O. J., observes :— 

"Now it is not necessary for us in the 
present case to define what particular cir- 
cumstances must exist before a person can 
be described as ‘de facto guardian, or 
have such powers that may properly belong 
to ade facto guardian. But speaking for 
myself [ think there must be some course 
of conduct in that capacity before a person 

©) 105 Ind. Oas. 722; 51 B, 1040; 29 Bom, L.R. 
1414; A. L R. 1927 Bom. 611. 
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can be described asa guardian de facto, 
I am not prepared to extend that expres- 
sion to a guardian ad hoc," 

Orump, J., observes at page 1047* :— 

"I must admit that I am not precisely 
enamoured of the term ‘de facto guardian’ 
because it appears to me to be debatable 
in the extreme, and incapable of exact de- 
finition. I take it to mean, so far as it 
can be defined, a person who, being neither 
a AH guardian nor a guardian appointed 
by Court, takes it upon himself to assume 
the management of the property of the 
minor as though he were & guardian. But 
if that bethe real meaning of the term, 
I agree with the learned Ohief Justice that 
it implies &ome continuity of conduct, some 
management of the property beyond the 
isolated act of sale which comes into ques- 
tion in this suit". 

The observations of Crump, J., apply 
with, great force to this case. The plaint- 
iff8 mether was not allowed to manage 
the affairs of the plaintiff. The crops were 
harvested by the lst defendant. The move- 
ables and the cattle were taken away by 
him and there was nothing left for the 
plaintiffs mother to look after or manage 
under such circumstances. It will be deing 
violence to language to say that she 
became a de facto guardian merely because 
she happened to stay with her widowed 
minor daughter. We have, therefore, no 
, hesitation in holding that the plaintiff's 
mother was not her de facto guardian. 

The lst defendant, as already found by 
us, was the guardian of the plaintiff. He 
not only had the legal right under the 
Hindu Law to be the plaintiff's guardian 
but his acts show that he assumed the 
role of a guardian. He harvested the crops 
standing on the land at the time of his 
step-brother’s death, he took possession of 
the cattle and moveables and began to 
treat, according to his own evidence, with 
the creditors. When a person who is en- 
titled to be the guardian takes possession 
of the estate of the minor, he exercises 
his right as guardian, and he cannot treat 
any other person as guardian when he 
himself is in possession of the estate of 
the minor. The lat defendant being the 
guardian of the plaintiff and acting as such 
by taking possession of her property, it 
would be opposed to natural justice if he 
be allowed to deprive the minor of all 
her property by getting a conveyance in 
his favour from the mother who was not 
allowed to have anything to do with the 

~ *Pago of 51 B.—[Ed.] 
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minor's estate even for a short time. The 
transaction evidenced by Ex. XV is abso- 
lutely void, as the plaintiff's mother was 
not her de facto guardian and as the 
vendee himself was the lawful guardian of 
the plaintiff. 

This finding is sufficient to dispose of 
the appeal but as other points were argued 
at great length, we consider them briefly. 
Granting that the plaintiff's mother was 
a defacto guardian, the question is, was 
the sale for purposes which would bind the 
plaintiff? An elaborate argument was ad- 
dressed to us by Mr. Varadachariar about the 
indebtedness of the estate of Muthukrishna. 

Their Lordships discussed the evi- 
dence and continued :— 


There is no satisfactory evidence that any 
creditor pressed for payment between the 
date of Muthukrishna's death and the date 
of Ex. XV. P. W. No. 1 was not specifically 
asked about any creditor pressing for imme- 
diate payment of any debt. D. W. No.1 the 
maternal uncle of the lst defendant says :— 

"I know some creditors who pressed for 
payment, Ramaswami Karaiyalan and Ven- 
katachari after plaintiffs husband died. 
The creditors complained to me also. So 
Ramayya Kone also demanded as above, 
also Kodayammal,wife of Venkatachari." He 
adds “these demands were a year after the 
death of plaintiff's husband." So there is 
no satisfactory evidence that any demand 
was made by any of the creditors between 
the date of plaintiff's husband's death and 
the date of Ex. XV. That being so, was 
there any necessity forthe sale of practi- 
cally the whole of the minor's estate? It 
is only in case of necessity that the guar- 
dian would be justified in selling sny por- 
tion of the minor's property and the ne- 
cessity must be very great in order to 
justify the sale of practically the whole of 
the property. The chit subscriptions had 
to be paid in the course of 7 or 8 years. 
The othi debts had not to be paid till 
redemption was' sought. The only debts 
that had to be paid if demanded were the 
pro-note debts and debts on pledge of 
jewels. In order to liquidate debts to the 
extent of Rs. 400 there was no necessity to 
sell property worth about Rs. 14,000. 


It is strongly urged by Mr. Sitarama 
Rao for the plaintiff that the property was 
sold for an inadequate price. The evi- 
dence on recerd is not definite enough to 
show what the actual price of the land 
conveyed under Ex. XV was. The lands 
in Agappattu 6 acres 20 cents in extent 
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are said to be the best of the whole lot. 
The land in Tholappan Ponnai measuring 
1 acre and 79 cents is also good land. The 
land in Panakulam 10 acres 36 cents is not 
so valuable. There was in addition 95 
acres of dry land. The witnesses gave 
varying rates as prevailing at the time but 
we may take it that the valuation given 
in Ex. XXIX is a fairly approximate one. 
In it all the lands belonging to Muthu- 
krishna's estate are said to be worth 
Re. 14,000. Excluding the 94 cents valued 
at Rs. 1,500 the rest of the lands was 
sold under Ex. XV. It follows that lands 
worth Rs. 12,500 were sold for a consider- 
ation of Rs. 10,000. Of this consideration 
not a pie was paidon the date of the docu- 
ment. Re. 3,100 due on the chit bonds 
had to be paid in the course of 8 years and 
Re. 1,260 due on othi had not to be paid. 
Even more two items of othihave not been 
redeemed. In these circumstances the sale 
or practically the whole of the minor's 
estate cannot bea valid sale which would 
bind the minor. 

It is not necessary in this view to con- 
sider at length whether the plaintiff's 
mother was coerced into executing Ex. XV. 
She wanted to manage her daughter's 
affairs and she was prevented from doing 
80 by the lst defendant taking possession 
of all the moveables, cattle and crops on 
the land andif he had insisted on her 
executing 8 sale-deed in his favour of 
practically the whole of the minor's estate 
before he provided for her maintenance 
and if the plaintiff's mother executed the 
document in order to get maintenance for 
her daughter-in-law her act would be in- 
valid as being brought about Dy coercion. 
There is no evidence as to the negotiations 
which led up tothe sale. P. W. No. 1, 
an ignorant shepherd woman, had not the 
time to know the state of her son-in-law's 
affairs. There is no evidence that she had 
any independent advice except that of 
her brother who was not aman of influ- 
ence or education. If in such circumstances 
the daughter's husband's elder brother who 
is & wealthy and influential man in the 
village, takes & document from the plaint- 
iffs mother, the onus would be heavily 
on him to show that the transaction was 
above board, that the plaintiff's mother 
had independent advice, that she knew 
the condition of the estate and that there 
was actual pressure on the estate to relieve 
which she entered into the transaction. 
What appears to be the fact is that 
the friends of the 1st defendant at this 
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request consented to handing over the 
whole of the minor's property into his pos- 
session. Though Ex. XV is attested by 
some respectable persons like Doraswami 
Kone who could be said to be independent 
they have not been called to show what 
necessitated the execution of Ex. XV. 
D. W. No.1 is Ist defendant's father-in- 
law. D. W. No.2 and D. W. No.6 are not - 
satisfactory witnesses. The conduct of the 
attestators can be explained on the ground 
of the feeling among Hindus that a widow 
needs only a starvation allowance and that 
the husband's brother who is the rever- 
sioner should not be prevented from en- 
tering into possession of the estate. Taking 
allthe circumstances and the evidence into 
consideration, we hold that the sale was 
not justified by necessity, that the sale was 
not for an adequate consideration and that 
the plaintiffs mother did not know what 
she was doing. The sale, therefore, cannot 
bind the plaintiff. 

The next point for consideration is whe- 
ther the lst defendant should be paid the 
amount of debt on the estate which he paid 
off. The Ist defendant contends that the 
plaintiff is not entitled to mesne profits but 
that he is entitled to be paid the amount 
that he spent for the estate. Though he 
claimed Rs. 12,000 in his written statement, 
Mr. Vatadachariar, who appears for him, 
claims only Rs. 9,000. If & sale is only void- 
able it is good till it is avoided, but if it is 
void, it need not be avoided. Moreover, it 
has been held in several cases that the un- 
authorized or improper alienation of a 
minor’s property by a de facto guardian need 
not be set aside. 'Thayammal v. Kuppana 
Koundan (6), Balappa Dundappa v. Chan- 
basappa Shivalingappa (7), Kathaperumal 
Thevan v. Ramalinga Thevan (8). As we have 
held that the sale is absolutely void, the 
let defendant is not entitled to be paid the 
amount that he spent to relieve the bur- 
den on the estate, as he was only a volun- 
leer inasmuch as he had no title to the 
property. The observations of the Privy 
Oouneil in Ram Tuhul Singh v. Biseswar 
Lall Sahoo (9) may be quoted in this con- 
nection: 

“It is not in every case in which a man 
has benefited by the money of another that 
an obligation to repay that money arises, 
The question is not to be determined by 


6) 36 Ind. Oas. 179; 38 M. 1125; 27 M. L. J. 285. 
7) 33 Ind. Cas. 444; 17 Bom. L. R. 1134 
(8) 27 Ind. Oas. 695; 17 M. L 'T. 138. 
(9) 21.A. 131; 23 W.R. 805; 15 B. D. R. 208; 3 Sar 
P. O. J, 477; 38uih. P,O J 136 (P, O}. 
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niee considerations of what may be fair 
or proper according to the highest morality. 
To support such a suit, there must be an 
obligation, express or implied, to repay." 
See also Nathu v. Balwant Rao (10). In 
case it be held that the sale is only voidable, 
the question would arise whether the lst 
defendant is entitled to be paid any amount 
and, if so, what amount. Several cases 
have been relied upon by both sides in res- 
pect of their respective contentions. In 
Limbaji v. Rabi (11) it was held that though 
the sale was by an unauthorized person, 
the Court might, under s. 41 of the Specific 
Relief Act, make it a condition that the 
minor should refund the amount by which 
his estate and himself wag benefited. In 
that case, the sale was by the step-mother 
on behalf of her minor son. The Oourt 
held that the sale was by an unauthorized 
person and the sale was invalid and that the 
minor was entitled to have it set aside. Even 
though the step-mother was not the lawful 
pia aka of her step son, it is difficult to see 
how shecould not have been his de facto 
guardain if by course of conduct she acted 
as euch. The learned Judges found that she 
redeemed the mortgage and sold the land 
after redemption. Withall respect to the 
learned Judges we think that the step-mother 
was de facto guardain and it 1s well settled 
that the powersofa de facto guardain are 
the same as those of lawful guardian under 
the Hindu Law. fVide Ramasami Pillai v. 
Kasinath Iyer (12), Thayammal v. Kuppana 
Koundan (6), Adhar Chandra Dutt v. Kirti- 
bash Bairagee (13).] Her alienation of the 
minor's property was only voidable and not 
void. A Court of Equity has power to grant 
relief in proper cases and in the view of the 
learned Judgesit wasa proper case for the 
application of s, 41 of the Specific Relief 
Act. A person who, knowing all the facts, 
gets a transfer ofthe minor’s property froma 
person who is not the guardian, is not en- 
titled to be re-imbursed any amount which 
he paid for the benefit of the minor. lt was 
held in Harilal Ranchhod v. Gordhan Ke- 
shav (5) that “a person who has made im- 
provements on the property believing in 
good faith that he is absolutely entitled 
thereto, is entitled to the benefit of s, 51 of 
the Transfer Property Act." There was a 
distinct finding that the improvements were 


qn 27 B. 390; b Bom. L. R. 301. 
11) 88 Ind. Ces, 643; 49 B. 576; 27 Bom. L. R. 621; 
A. L R. 1925 Bom. 499. 

2 S Ind. Cas. 529; A. L R, 1938 Mad. 226; (1927) 


. N. 336. 
(13) 6 Ind. Ons, 638; 12 O. L, J. 586. 
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made in good faith. These two cases have 
no application to the present case as the lst 
defendant's conduct has been throughout 
the very opposite of bona fide. 

Granting that the 1st defendant is entitl- 
ed in law to be paid some amount, let us 
see whether in fact he is entitled to be paid 
anything, he harvested the crops on the 
land belonging to Muthukrishna at the time 
of his death. The yield of the lands may 
be taken at 50 kottas of Paddy per year. 
That would give us about Rs. 600 and the 
otherincome from the land is said to be 
Rs, 350 according to the plaint. Though the 
plaintiff's 2nd witness would make out that 
the income from the lands was considerably 
more and the lst defendant would make 
out that the income from the lands was 
considerably less we may strike a mean and 
hold that the income from the lands must 
have been at least Rs. 800. or Rs. 900. This 
amount, the lst defendant had. He also took 
all the cattle and moveables. According to 
his valuation, they were worth Rs. 500. 
There is no satisfactory evidence that this 
amount was paid to the plaintiff's guardian. 
The lst defendant says: 

“I paid for the cattle ete , Rs, 500. I exe- 
cuted a pro-note to a nominee of the 
plaintiff's mother and then paid it. I hold 
the pro-note with me. He has not produced 
the pro-note and we are not prepared to 
believe his statement that he executed a 
pro-note for the amount, He must have had 
at least Rs. 900 to the value of the yield of 
the land, and Rs. 500 the value of the cattle. 
He has not accounted for them. We have 
found that item No. 26 is a fictitious item. If 
credit is given for three items, Rs. 900, Rs. 
500 and RA. 960 and amounting to over Rs. 
1,600 the amount that would be required 
for paying off all the pro-notes even if 
genuine debts would be only about Rs. 2,400 . 
which together with the othi and chit sub- 
scriptions could have been met from the 
income of the property. As the Subordi- 
nate Judge remarks, some of the debte have 
not been proved to be genuine debts. In 
these circumstances, the 1st defendant is 
not entitled to be re-imbursed any portion 
of the amount which he is said to have paid 
for the benefit of the plaintiffs estate. 
The plaintiff is entitled to mesne profits 
from the date of the lower Court's decree 
which will be ascertained in execution. 

In the result the appeal is dismissed 
with costs. 


Y. N. V. Appeal dismissed. 
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CUDH CHIEF COURT. 
CRIMINAL APPEAL No, 65 or 1929, 
March 1, 1929. 

Present:—Mr. Justice Raza and 
Mr. Justice Pallan, 
TAULE--ACOGSBD —ÁÀ PPRLLANT 
Versus 
EM PEROR—Obppostre Parry. 

Evidence Act (I of 1878), e. 24 —Confession to zile- 
dar, admissbility of—"Ziladar, whether ‘person in 
authority’ —Hxtra-judicial confession, value of. 

Evidence of admission of guilt to villagers may 
be sufficient to AT the conviction of a person 
accused of murder, but the evidence that Buch & 
confession has been made must be as closely 
scrutinised as all other evidence which is used to 
prove a case of murder. [p. 738, col. 1.] 

Emperor v. Badal (1) and Sheo Ratan v. Emperor 
(2), referred to. 

A ziladar serving under a big estate iga person 
of great importance in the villages which belong to 
that estate and isa ‘person in authority’ within the 
meaning of s. 24 of the Evidence Act, so far as the 

i TB are concerned, and a confession made to 
tie NE inducement is inadmissible in evidence. 
ibid. 

Emperor v, Har Piari (3), referred to. 

An extra-judicial confession is of great import- 
ance, but it must bea true extra-judicial confession 
and not one fabricated in order to provide additional 
evidence for what rightly or wrongly the investi- 
gating officer considers to be a weak cage, [p. 738, col. 
2 


~ Appeal against an order of the Addi- 
tional Sessions Judge, Kheri, dated the 6th 
February,1923. 
Mr. Kanhaiya Lal, for the Appellant. 
The Government Advocate, for the Orown. 
JUDGMENT.—Taule Ohamar has 
been convicted of the murder of his sister- 
in law Musammat Bhajania and sentenced 
to death subject to confirmation by this Court. 
In his appeal he has re-stated the defence 
which heput upat the outset of the case, 
namely, that Musammat Bhajaniaswas killed 
by dacoits who carried off his entire belong- 
ings. There is no doubt that Musammat 
Bhajania was murdered. She received some 
seven injuriee from a gandasa, mostly on 
" theneck and head. No less than three of 
the injuries were on her face. There is also 
no reason to doubt that the murder was 
committed some time after midnight on the 
25th of October, 1928, The first report was 
made by Taule himself, who was accom- 
panied by the village chaukidar and his 
own father Dujai and his uncle Puran. 
The report was not made tilk 10 4, M. at a 
Police Station, which ig not more than 
54 miles from the village ‘in which the 
crime was commitied. There was, there- 
fore, considerable delay in making the 
report and this delay has been accounted 
for by the fact that the father of the accused 
was absent on the night of the crime, and 
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nothing was done until he returned in the 
morning. The report is in some ways a 
curious one. The first thing to be noticed 
ig that there is no direct reference to the 
murder or the manner in which Musammat 
Bhajania met her death. The accused 
stated that two men, one of whom was a 
Muhammadan of Kauriya and the other was 
Baldeo Chamar, pressed down Musammat 
Bhajania who was the wife of Taule's 
younger brother. He went on to say that 
Niranjan Ohamar of the village, Bakkas 
Musalman of Kauriya Kandhai, Arakh of 
Kauriya and a certain Natha, who was 
apparently a Telt by caste, came into the 
house and took the wristlets off both Taule's 
hands while he was sleeping. Then he 
woke up, saw them all and recognised them. 
They asked for the money and began 
striking him with the wrong, that is, blunt 
side of a knife. On this he gaveupRs. 25in 
cash which were buried and the thieves took 
him outside to his maize field and left him 
there, Later on in the report he mention- 
ed cartain articles which had been stolen 
and said that he had received injuries 
from the wrong side of the knife on the 
left side of his body. But he did not men- 
tion the two cuts which were found on 
the back of his left leg. 

On investigation the report as to the 
dacoity was found to be untrue. There 
was no sign that any dacoity had been 
committed. The floor had not been dug 
up and there were numerous -utensils lying 
by the bed of the murdered girl. Nor 
were her injuries such as could reasonably 
be expected to have been inflicted by 
dacoits. Such injuries, particularly cut on 
the face inflicted upon a woman are general- 
ly the work of a disappointed lover; and it 
must have beenevident to any one who saw 
the corpse that she had been murdered for 
some definite motive and not merely killed 
by dacoits in an attempt to rob the bouge. 

The sub-Inspector before proceeding to 
the village sent Taule for medical ex- 
amination and he did not arrest him until 
the following morning, Before making his 
arrest it appears that he had investigated 
the state of affairs existing in this family 
and he had also heard the statement of 
Puran, the uncle of the accused, who has 
now stated in Court that immediately after 
the murder the accused confessed to him 
that he had himself committed the orime, 

The lower Court has based the conviction 
largely upon the confession made to Puran 
and second confession said to have been 
made to one Thakur Keram Singh who is a 
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ziladar of the Kapurthala estate, He has 
made mention of a judgment reported as 
Emperor v, Badal (1), where it was held 
that the evidence of admission of guilt to 


villagers may be sufficient to justify 
the conviction of an accused person. 
This judgment has been re-affiirm- 


ed lately by this Court in Sheo Ratan v. 
Emperor (2) and it is not necessary for us to 
state again our reasons for holding this 
view. At the same time it must be 
remembered that the evidence that such a 
confession has been made must be as closely 
scrutinised as all other evidenee which is 
used to prove a case of murder. In the 
present case one of the so-called contes- 
sions is, in our opinion, inadmissible in 
evidence that is the onesaid to have been 
made to Thakur Karam Singh, ziladar of 
the Landanpur Grant Circle of the 
Kapurthala estate in which the village of 
Pipra is situated. We consider that a 
ziladar serving under a great estate such 
as that of Kapurihala is a person of 
great importance in the villages which 
belong to that estate and heis a person who 
has authority over the villagers. Indeed it 
is he to whom they look in everything 
relating to their tenancy and all those 
matters which are important for their 
livelihood. In our opinion such a eiladar 
is a person in authority within the meaning 
of s. 24 of the Mividence Act. It was held 
by the Allahabad High Court in the case of 
Emperor v. Har Piari (3) that a village 
mukhia is  & person in authority 
and various other village officials and 
persons in similar positions have from time 
to time been held by various Courts to come 
within that definition. In our opinion a 
giladar such as this person Karam Singh 
is a person of more influence and more 
authority thana village mukhia, Holding 
that he was person in authority it is clear 
from his own statement that he offered an 
indfcement to the accused to confess. His 
own account of the affair is as follows:— 
“The accused met me at 4or 4-30 P. M, on 
the 25th October and I asked him what was 
the matter and that no dacoity appeared to 
have taken place at his house and he should 
give & true account. The accused kept 
quiet and did not say anything. I asked 
him again but he kept quiet. When I 
(1) 112 Ind. Oss. 897; 50. W. N. 698; A. I. R. 1928 


Oudh 393; 30 Or. L. J. 33. 

(D 114 Ind. Oas. 771; 6 O. W. N. 159; A. L R. 1929 
Oudh 167; 30 Or. L. J. 360. 

3) 97 Ind. Cas 44; 49 A. 57; L.R. 7 A. 186 Or. 
ar be, Lud, 1088; 24 A. L.J. 958; A.L R. 1998 AIL 
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asked him 8 third time he told me that if 
Ihelped him he would give me a correct 
account, I told him to give a true account 
and that I would help him so faras it lay 
in my power." 

To such a person as the accused the 
ziladar had great power and could even 
save him from the Police, if he were Bo 
minded. We consider, therefore, that this 
was an inducement given by a person in 
authority and as such must be ruled out 
of theevidence. But there is another point 
which we must consider in connection with 
the statement of this witness and that is 
that, in our opinion, no such confession was 
ever made. We know that the accused was 
gent to the hospital by the Sub-Inspector 
before 1 o'clock. The hospital is at Gola 
and the Assistant Surgeon examined the 
injuries of the accused at 4-30 p.m. It is, 
therefore, impossible that the accused can 
have reached the village before 6 P. x. at 
the earliest and, as a matter of fact, we find 
that, although the Sub-Inspector was in the 
village that evening he did not see the 
accused at all until the following mornin 
when he searched his person and arend 
him. Butthe ziladar said that he met the 
accused in the village at 5 or 4-30 P. w. on 
the 25th of October and that he then left 
the village but hearing that the Sub- 
Inspector had come he went to him in the 
village at l0 or 11 P. m. aud told him what 
the accused had said, We know that the 
Sub-Inspector was in the village 
at least till4 p.m“. when he signed the 
punchayatnama and we must cometo the 
conclusion that this whole statement is 
entirely false. It is unfortunate that 
investigating officers should allow such 
evidence tò be produced in a Court. No 
doubt the extra-judicial confession is of 
great importance, but it must be a true 
extra-judicial confession and not one 
fabricated in order to provide additional 
evidence for what rightly or wrongly 
the investigating officer considers to bea 
weak cage. 

The confession made to Puran stands 
on & different footing. We have read 
very carefully Puran’s statement. He 
says that when he heard the cry raised 
by Taule he went and found him sitting 
outside his House. Taule then said to 
him that it was not a case of theft at 
all, that really he had tried to have sexual 
connection with his sister-in-law, and he 
had killed her for fear that she would 
tell about the matter and there would be 
a punchayat, It is true that in the 
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morning Puran went to the Police Station 
with the accused, but, although he went 
there, he was clearly uneasy. He left the 
Police Station while the report was bein 
made and he returned, after firstof a 
going to his father-in-law's house, to the 
village. As soon as he was sent for by 
the Police he admitted that Taule had 
confessed to him, When we consider 
that no report was made until Taule's 
father returned from a fair, which he 
had been attending that day, we are of 
opinion that there must have been some 
considerable discuasion in the family as 
to what report was to be made and it 
is most likely that Puran was partly 
persuaded by his brother and nephew to 
agree in their story about a dacoity. But 
he subsequently felt that he could not 
Eo on with this falsehood and told the 
truth. The two witnesses who are said 
to have overhoard the confession do not 
impress us favourably. We cannot resist 
the feeling that they have been brought 
in merely to corroborate the statement of 
Paran and to make it appear that, while 
Taule was ready to confess to his uncle, 
he remained silent when he discovered that 
he was being overheard by other persons. 
Apart, however, from their evidence, we 
consider that the evidenee of Puran is not 
to be disregarded. 

{Their Lordships considered the evidence 
apart from the so-called confession, and 
concluded aa follows :} 

We have then to consider whether this 
evidence is sufficient to justify a convic- 
tion. There is no counter story before 
us for we discard the alleged dacoity as 
a pure inventionof Taule “and we have 
a clear motive why Taule himself may 
have committed the crime. We then have 
his whole conduct from the time of the 
murder until the present which shows 
that, although he knows the truth he 
prefers to tell numerous falsehoods, and 
we also have the statement of Puran that 
at the very first he confessed the crime to 
his uncle. In our opinion the evidence 
is sufficient, It satisfied two of the assessors 
and the Sessions Judge and it satisfies 
us. As to the sentence there is only one 
sentence possible in a case of this kind, 
and that is the sentence of death. We, 
therefore, dismiss this appeal, uphold the 
conviction and sentence and order that 
Taule be hanged by the neck till he bedead. 

A. Appeal dismissed, 
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OUDH CHIEF COURT. 
FULL BENCH. 

Ravision APPLIcaTION No. 43 or 1998. 
February 18 and 27, 1929, 
Present:—Mr. Hasan Acting 
Ohief Judge, Mr. Justice 
Misra and Mr. Justice Raza. 
Sayyed SHABBIR HUSAIN—A»PPLICANT 


versus 
ASHIQ HUSAIN—Opposrrx Parry. 
Charitable and Religious Trusts Act (XIV of 1920), 
s.§—Mussalman Wakf Act (XLII of 1928), s. 4— 
Trust partly for public and part for private 
urposes—Applicability of Act V of 1990— 
emedy of person int 


The Oharitable and Religious Trusts Act 1920, 
applios only to those cases where the entire benefit 
of the wakf or trust is allotted for public purposes. 
[p. 748, col. 1.1 

Where a trust is of a public nature any person 
having an interest in the said trust is entitled to 
make the application contemplated by 8.3 of the 
Act of 1920, but he is not so entitled if the 
purpose of the trust is partly public and partly 
private. Inthe lattercase his remedy is to make 
an application under s. 4 of the Mussalman Wakf Act 
of 1923. [p.746, col. 1.] 

Oivil revision from an order of the 
District Judge, Lucknow, dated the 3rd 
September 192s, 

Misra and Raza JJ., before whom the case 
originally came on for hearing made the 
following 

ORDER OF REFERENCE TO 

A FULL BENCH. 

This is an application in revision under s, 
115 of the Code of Civil Procedure. 

The facts of the case so far as they 
are material may be shortly stated;— 

Mian Muhammad Aitimad Ali Khan, a 
Shia Muhammadan of Lucknow who had 
no legal heirs made a Will on the 25th Nov- 
ember, 1886, dedicating certain properties 
for religious and charitable purposes and 
appointing one Irtiza Husain as executor, 
trustee or ‘mutawalli' to carry out certain 
directions under the Will. Irtiza Husain 
got possession of the properties (zemindari 
and honses, etc) on the death of the testator 
and held the same till his death in 1906. 
Shabbir Husain got possession of the pro- 
perties on the death of Irtiza Husain under 
a Will (or deed) executed by the latter. He 
is still in possession of the said properties, 
admittedly as a mutawalli or trustee, 


The petition, which has given rise to this 
application for revision was filed by Ashiq 
Husain, a Shia Muhammadan of Lucknow 
in the Oourt of the District Judge of 
Lucknow under s. 3 of the Oharitable and 
Religious Trusts (Act XIV of 1920), on the 
10th February, 1928, He is the son of one 
Tasedduq Husain who is entitled to a 
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T salary of Rs. 5 under the Will of 
1886. 

Shabbir Husain has already filed his 
accounts in the Court of the District Judge, 
Lucknow under the provisions of the Mussal- 
man Wakf Act (XLII of 1923) and the 
accounts have been duly checked by the 
auditor authorised under s.6 of the Act. 
However. Ashiq Husain filed the petition 
mentioned above to obtain through Oourt 
information from the trustee or mutawalli 
(Shabbir Husain) of the following matters:— 

(a) A list of the properties moveable 
and immoveable belonging to the trust of 
Mian Aitimad Ali Khan together with their 
value and condition. 

(b A statement showing how and 
through whom arethe trust properties 
managed and what registers of accounts 
are kept and whokeeps them and if the 
accounts are ever checked by any person 
competent to do so together with a copy of 
certificate of any such person and also a 
list of account books and other documents 
produced before such auditor. 

(ci A statement showing the annual 
demand and annual income and 
also a statement showing how the 
income of the trust property is applied 
and who determines the proportion to be 
spent on different objects and whether 
any advice, direction or permission of 
District Judge was ever obtained to 
determine the proportion in which the in- 
come of the trust property was spert. 

(d) A statement showing the extent of 
debts both secured and unsecured of the 
trust together with the authority, if any 
under which the debts were incurred. 

(e) A copy of the deed, if any, under 
which the opposite party holds the office 
of mutawalli—see para. 8 (a), (b), (c), (d), and 
(e) of the petition, . 


The petition was resisted by Shabbir 
Husain on the following grounds 
principally :— 

1. That the wakf created by Aitimad 
Ali Khan is not a public wakf and Act 
XIV of 1920 under which the application 
purports to have been made is not applicable 
to the said wakf. 


9. He (Shabbir Husain) has already 
filed all the necessary accounts under 
the Mussalman Wakf Act of 1923 and the 
accounts have been duly checked by the 
auditor, 

It should be noted that it was admitted 
by Shabbir Husain in his written statement 
that the wakf in question is of a 
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charitable and religious nature and that 
he has taken up the administration of 
the trust and is working asa duly appointed 
trustee, 

The learned District Judge found that 
the wakf in question i8 & ‘mixed wakf. 
It makes certain provisions for certain 
specified individuals, but at the same 
time it is also a trust created for public 
purposes of a charitable or religious 
nature. Thus the wakf in question 18 
not outside the category of publie walks. 
He found also that the petitioner Ashiq 
Husain, as a member of the general Shia 
Oommunity is entitled to file the petition 
under the Charitable and Religious Trusts 
Act of 1920. He held, therefore, that the 
applicant was entitled to the relief claimed. 
However he made the following observations 
in granting relief to the petitioner Ashiq 
Husain:— f 

“The applicant is accordingly entitled 
to the reliefs claimed. But out of them, 
I must note, that the opposite party has 
filed accounts already which the applicant 
is quite welcome to inspect. The accounts 
filed by the opposite party are, I may 
state for the applicant's information, 
checked by the auditor authorised under 
s. 6 of the Musselman  Wakt Act. His 
certificate will be found on the accounts 
checked, with such orders as the Oourt mi ht 
have passed on them. As to para, 8 a), 
the list of the wakf property is there 
already on file furnished by the opposite 
party under s.3 of the Mussalman Wakf 
Act which the applicant may inspect. 
With reference to  para.8 (0) of the 
application, that the trust properties are 
managed  by« the opposite party was 
practically admitted in the applica- 
tion when it says that after the death 
of the original trustee the management 
has been taken over by the opposite 
party as the de facto mutawalli. With 
reference to para, 8 (c) the annual demand 
and the annual income and how the 
income of the trust property 18 applied 
can also be seen from the accounts filed 
and certified by the auditor. The intention 
of the founder of the wakf .as laid down 
in the deed and understood by the 
Court determines: the proportion to be 
spent on different objects. The 
Court gives or may give. when 
necessary any required directions or 
permissions. The applicant will also be 
able to find from the record the informations 
he wants under para.8 (d) The order, 
therefore, that I make for compliance by 
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' the opposite party within one month from 
this date is that: 

(i) He should file a statement showing 
what registers of accounts were kept and 
who kept them during three years prior to 
ihe date of the petition. 

(à) He should produce the account 
books and other papers such as vouchers 
and receipts in Court of t years 
prior to the date of petition. 

A copy of the document by virtue of 
which the opposite party administers the 
trust property is filed already. Regard 
being had to the fact that the application, 
though succeeds, was mere unnecessary 
than necessary and more fancied than 
real, I make no order as to the parties’ 
costs". 

Shabbir .Husain filed the present 
application for revision contending (1) 
that the learned District Judge had no 
jurisdiction to entertain the petition of 
Ashiq Husain inasmuch as the provisions 
of Act XIV of 1920 did not apply to 
the wakf or trust in question, (2) that 
the provisions of the Mussalman Wakf 
Act of 1923 which have been duly observed 
and complied with apply to the said 
wakf, and (3) that the learned District 
Judge acted illegally in holding 
that Ashiq Husain had any locus standi to 
present the petition. 

These are the three grounds which 
have been urged before us. The fourth 
ground which is to the effect that the 
learned District Judge erred in refusing 
to exercise jurisdiction by not affording 
the applicant an opportunity of instituting 
& suit under s. 5 of Act XIV of 1920 has 
not been pressed by the applicant's learned 
Counsel. - 

We have examined the Will of 1888. 
It evidences a wakf ‘dil wasiyat (testa- 
mentary wakf). The Will makes certain 
provisions for certain specified persons and 
then proceeds as follows:— 

“That after deducting the stipends of 
all the stipend holders expenses of the 
repairs of houses, whatever profit remains 
as balance the said executor will, according 
to the need of the moment, spend it 
on objects of charity such as burial 
expenses of the dead, clothes, ete., to the 
naked, food to the hungry, help to the 
pilgrims, wedding of unmarried girls, 
annual Majlises, Taziadari of the village, 
helping the distressed and meeting the 
expenses of food and other casual expenses, 
etc.” (See para. 8 of the Will). 

Mian Aitimad Ali Khan had no legal 
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heirs as stated in the Will and he 
appropriated a substantial portion of the 
income for the maintenance of his depend- 
ents and servants. The income of the 
properties as stated in the Will was 
Rs. 1,710 per annum and out of this 
only Rs 500 (nearly) were to be spent 
on objects of charity mentioned in para. 
Under the Muhammadan 
Law a wakf may be constituted in favour 
of one's children and descendante and 
also kindred, neighbours, dependents and 
servants, etc, It cannot be denied that, 
the purposes mentioned in para. 8 of the 
Will are religious and charitable purposes. 
We think those purposes are public pur- 
poses of a charitable or religious nature, 
Wakf as defined in the Mussalman Waktf 
Validating Act of 1913, means the 
permanent dedication by a person professing 
the Mnssalman faith of any property for 
any purpose recognised by the Mussalman 
Law as religious, pious or charitable, 
Aitimad Ali Khan had set apart Rs. 700 . 
nearly out of the income (Rs. 1,710) for 
the support of his poor dependents and 


servants. This was surely a meritorious 
purpose though it was not a public 
purpose of a charitable or religious 
nature. The mutawalli or trustee .was 
to get Rs. 400 per year -as his 
remuneration. 


The applicant’s learned Counsel contends 
that there is no such thing as a mixed 
wakf or trust. He contends that a wakf 
is either a public wakf ora private wakf, 
that Act XIV of 1920 does not appiy 
to any wakf or trust which is not 
wholly a public wakf or trust and that 
the Act applies only to a public wakf or 
trust pure and simple. He contends that 
the only Act which is applicable to the 
wakf in question is the Mussalman Wakf 
Act of 1923. 

Act XIV of 1920 (The Oharitable and 
Religious Trusts Act) is “an Act to provide 
more effectual control over the administra- 
tion of charitable and religious trusts." It 
was enacted to ‘provide facilities for the 
obtaining of information regarding trusts 
created for public purposes of a charitable 
or religious nature and to enable the 
trustee of such trusts to obtain the direc- 
tions ofa Oourt on certain matters and 
to make special provision for the pay- 
ment of the expenditure incurred in cer- 
tain suits against the trustees .of such 
traste.. Unders. 3of the Act, ‘any person 
having an interest in-any express or con- 
structive trust created orexisting fora public 
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purpose ofa charitable or religious nature 
may apply by petition to the Court within 
the local limite of whose jurisdietion any 
substantial part of the subject-matter of the 
trutet is situate, to obtain an order embody- 
ing allorany of the following directions, 
namely:— f 
. (1) directing the trustee to furnish the 

petitioner through the Court with par- 
ticulars as to the nature and objects of 
thetrust,and of the value,condition, manage- 
ment and application of thesubject-matter 
of the trust, and of the income belonging 
thereto, or as to any of these matters, and 

(2) directing that the accounts of the 
trust shall be examined and audited: 

Provided that no person shall apply for 
any such direction in respect of accounts 
relating toa period more than three years 
prior to the date of the petition.’ 

Under the Mussalman Wakf Act (Act 
XLII of 1923) ‘wakf means the permanent 
dedication by a person professing the 
Mussalman faith of any property for any 
purpose recognised by the Mussalman Law 
as religious pious or charitable, but does 
not include any wakf, such as is described 
in s. 3 of the Mussalman Waki Validating 
Act, 1913, under which any benefit is for 
the time being claimable for himself by 
the person by whom the wakf was created 
or by any ofhis family or descendants. 
This definition includes wakfs of all kinds 
except such a wakf as is described in s. 3 of 
the Mussalman Wakt Validating Act, 1313, 
under whichany benefit is for the time 
being claimable for himself by the person 
by whom the wakf was created or by any 
of his family or descendants. 


Under &. 3 of the Act:— 

‘(1) Within six months from the commence- 
ment of this Act every mutawalli shall 
furnish to the Court within the local limita 
of whose jurisdiction the property of the 
wakf of which he is themutawalli is situat- 
ed or to any one of two or more such 
Courts, a statement containing the following 
particulars, namely:— 

(a)a description of the wakf property 
sufficient for the identification thereof; 

(b) the gross annualincome from such 
property; 

(c) the gross amount of such income 
which has been collected during the five 
years preceding the date on which the 
statement is furnished, or of the period 
which has elapsed since the creation of 
the wakf, whichever period is shorter; 

(d) the amount of the Goverrment revenue 
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and cesses, and of all rente, annually payable 
in respect of the wakf property; 

(e) an estimateof the expenses annually 
incurred in the realisation of the income 
of the wakf property, based on such details 
as are available of any such expenses 
incurred within the period to which the 
particulars under cl, (c) relate; 

(f) the amount set apart under the wakf 
for— , 

(i) the salary of the mutawalli; and al- 
lowances to individuals; 

ii) purely religious purposes; 

iii) charitable purposes; 

iv) any other purposes; and 

g) any other particulars which may be 
prescribed. 

(2) Every such statement shall be ac- 
companied by a copy of the deed or instru- 
ment creating the wakf or, if no such deed 
or instrument has been executed or a copy 
thereof eannot be obtained, shall contain 
full particulars, as far as they are known 
tothe mutawalli of the origin, nature and 
objects of the wakf. 


3) Where— 
a) a wakf is created after the commence- 
ment of this Act, or 
(b) in the case of a wakf such as isdescrib- 
edins. 3of the Wakf Validating Act, 1913, 
the person creating the wakf or any mem- 
ber of his family or any of his descendants 
is at the commencement of this Act alive 
and entitled to claim any benefit there- 
under, the statement referred to in sub- 
s, (1) shall be furnished, in the case refer- 
red to in cl. (a), within six months of 
the date on which the wakf is created or, 
if it has been created by & written docu- 
ment, of the date on which such document 
is executed, or, in the case referred 
toin cl. (b) within six months of the 
date of the death of the person entitled to 
such benefit as aforesaid, or of the last 
TB of any such persons,es the case may 
e'. 
Under 8. 4 of the Act 
(1) When any statement has been 
furnished under s. 3, the Court shall cause 
notice of the furnishing thereof to be 
affixed in some censpicuous place in the 
Oourt-house and to be published in such 
other manner, if any, as may be prescribed, 
and thereafter any person may apply to 
the Oourt by a petition in writing, ac- 
companied by the prescribed fee, for the 
issue of an order requiring the mutawalli to 
furnish further particulars or documents. 
(2) On such application being made, the 
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Court may, after making such inquiry, if 
any, asit thinks fit,if it is of opinion that 
any farther particulars or documents are 
necessary in order that full information 
may be obtained regarding the origin,nature 
or objects of the wakf or the condition or 
Management of the wakf property, cause 
to be served on the mutawalli an order 
requiring him to furnish such particulars 
or documents within such time as the 
Oourt may direct in the order.’ 

Under the notification of the Local 
Government, dated the 6th November, 1924, 
the provisions of the said Act came into 
force in the United Provinces with effect 
from the date of the notification. 

Section 5 of the Act provides for filing 
statement of accounts. The statement of 
accounts is to be filed in the form preserib- 
ed in the rules made by the Local Govern- 
ment. Full details of the income and 
expenditure are to be given in that state- 
ment, 

We think a public endowment and also a 
private endowment may be made ‘by one 
deed. In the public endowment for a reli- 
gious or charitable purpose, the number of 
persons interested in it is indefinite and 
the entire public have the benefit. Ina 
private endowment theendower's family,his 
relations and friends and dependents and 
servants are the only persons interested and 
thus the number is definite. The wakf in 
question which we have to consider is partly 
a private endowment and partly a public 
endowment, It is thus‘a mixed wakf. We 
have to decide whether such a wakf is out- 
side the category of wakfs or trusts to which 
Act XIV of-1920 applies and whether the 
only Act which applies to the wakf in 
question is the Musselman  Wakf Act of 
1923 which is. an Act “to make provision 
for the better management of wakf proper- 
ty and for ensuring the keeping and 
publication of proper accounts in respect 
of such properties,” 

We should like to note that there is no 
provision in the Mussalman Wakf Act of 
1923 authorising the Oourt, as defined in 
the Act, to determine as to whether any 
property which is denied to bea wakf pro- 
perty is a wakf property within the mean- 
ing of the Act. It appears that the Act 
applies to admitted wakfs, and not to pro- 
perties which are denied to be wakf pro- 
perties. In the case beforeus the wakf is 
not denied. Itis clearly admitted by the 
opposite party. Thereis no question also 
as to the validity of the wakf. 

We should like to note also that under 
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8.12 of the Mussalman Wakf Act of 1923 
the Act does not affect any other enact- 
ment for the time being in force in British 
India providing for thecontrol or super- 
vision of religious or charitable endow- 
ments. If Act XIV of 1920 and also the 
Mussalman Wakf Act of 1923 both apply to 
the wakf in question then we have to decide 
whether Ashiq Husain's petition under s. 3 
of Act XIV of 1920 is maintainable when 
Shabbir Husain has already filed his ac- 
counts and papers in compliance with the 
provisions ofthe Mussalman Wakf Act of 
1923 and the accounts have been duly 
checked by the auditor. 

We think the questions to be decided in 
this case are questions of sufficient import- 
ance tobe referred to a Full Bench for 
decision. We accordingly submit the follow- 
ing questions for decision of the Full 
Bench unders. 14 of the Oudh Courts Act, 
1925.— 

1. Whether the charitable and  Reli- 
gious Trusts Act (XIV of 1920) applies 
to the cases of mixed  wakfs or trusts 
where a portion of the benefit is allotted 
for private purposes and a portion, for 
public purposes so far as the latter por- 
tion is concerned or whether it applies 
only to those cases where the entire benefit 
under the wakf or trast is allotted for 
public purposes. 

2. Whether a person interested in a public 
religious or charitable wakf is entitled 
to make an application under s, 3 of the 
Oharitable and Religious Trusts Act 
(XIV of 1920) when the trustee of the 
said wakf has already furnished to the 
Oourt all the particulars and accounts 
relating to the wakf underss 3 and 5of 
the Mussalman Wakf Act (XLII of 1923)? 

Mr. Hyder Husein, for the Applicant. 

Messrs. H. D. Chandra and Jafar Husain, 
for the Opposite Party. 

OPINION. 

Hasan, Ag. C. J.—(February 18, 
1929).— Tnis reference has arisen out of 
proceedings taken under the Charitable 
and Religious Trusts Act of 1920in the Court 
of the District Judge of Lucknow. Facts 
material to the reference are few and 
simple. The applicant Saiyid Shabbir 
Husain purporting to act under the Mussal- 
man Wakf Act, 1923, furnished particulars 
required bys.3 of that Act to the Oourt 
of the District Judge of Lucknow in res- 
pect of certain immoveable property which 
he holds in,the character of a mutawalli. 
Following on the heels of this act of 
Saiyid Shabbir Husain, the respondent 
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Sheikh Ashiq Husain made an applica- 
tion, purporting to fall within the pro- 
visions‘of s, 3 of the Charitable and Religious 
Trusts Act, 1920 to obtain an order embody- 
ing certain directions to be issued to Saiyid- 
Shabbir Husain for compliance. Amongst 
others two objestions were raised by the 
applicant to the last mentioned applica- 
tion (1) that the Act of 1920 did not 
apply to the trust of which Saiyid Shabbir 
Husain was the mutawalli and (2) that 
Sheikh Ashiq Husain was nota “person 
having an interest” in the said trust. The 
learned District Judge rejected the objec- 
tions and issued certain directions which 
he thought necessary in the circum- 
stances of the case to be complied with by 
the applicant Saiyid Shabbir Husain in 
relation to the trust of which he was the 
trustee. As against this exercise of jurisdic- 
tion by the learned District Judge an 
application in revision under s. 115 of the 
Code of Civil Procedure was preferred to 
this Oourt. That application came for 
hearing in due course before a Bench con- 
sisting of my learned brothers G. N. Misra 
and M. Raza. Having regard to the im- 
portance of the questions involved in the 
case the learned Judges who constituted 
the Division Bench referred the following 
questions for decision by a Full Bench:— 

1. Whether the Oharitable and Religious 
Trusts Act ‘XIV of 1920) applies to 
the; cases of mixed wakfs or trusts where 
a portion of the benefit is allotted for 
private purposes and a portion for public 
purposes so far as the latter portion is 
concerned or whether it applies only to 
those cases where the entire benefit under 
the wakf or trust is allotted for public 
purposes ? 

2. Whether a person interested in a 
public, religious or charitable wakf is 
entitled to make an application under s. 
3 of the Charitable and Religious Trusts 
Act (XIV of 1920) when the trustee of 
the said wakf has abready furnished to the 
Court all the particulars and accounts 
relating to the wakf under ss. 3 and 5 of 
the  Mussalman Wakf Act (XLII of 
1923) ? 

The questions raised in the reference 
clearly involve the task of interpreting 
the provisions of the Act of 1920 and 
also of the Act of 1923. This in itself ig 
a difficult task and the difficulty is enhanc- 
ed by the fact that there is no precedent 
before us to which we can turn for help 
or guidance. In the circumstances I must 
proceed to determine the interpretation 
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required of us by the aid of general prin- 
ciples. The first principle to which I 
should resort is that we should so con- 
strue these Acts as to avoid over-lapping 
of or eonflict between the provisions con- 
tained therein. The second principle to 
which also appeal may legitimately be 
made for the purpose before us is to take 
aid from accepted interpretation of provi- 
sions of law enacted for purposes akin 
or similar to the purposes of the Acts 
with which we are concerned, but the 
primary principle of interpretation to which 
all other principles must yield is to con- 
atrue the provisions in accordance with 
the natural and obvious meaning of the 
words used therein. 

That part of s. 3 of the Act of 1920 which 
is relevant for the purposes of the refer- 
ence is as follows :— 

“Any person having an interest in any 
express or constructive trust created 
or existing for a public purpose of a 
charitable or religious nature may apply.” 

To answer the first question we must 
assume that the trust in question is neither 
a trustfora "publie purpose" nor fora 
private purpose, but it is atrust partly fora 
public purpose and partly for & private 
purpose, ifl may be permitted to use the 
last mentioned phrase. There is no dispute 
before us that the whole of the trust in 
question is of& charitable if not also of 
a religious nature. Even if there were 
any dispute in this behalf, as I under- 
stand the Muhammadan Law, Iehould have 
no hesitation in holding that the nature 
of the present trust is certainly charitable. 
The eignifipation of "charity" is very wide 
in the Muhammadan Law generally and 
it is wider in the Imamia Law. Provision 
for the maintenance of one’s kindred, 
dependents, servants and persons occupy- 
ing similar position in relation to the wak* 
is ‘charity’ in the eyes of the Muhammadan 
Law and awakf made in favour of any 
such person or class of persons is a valid 
wakf. But can it be said according to 
ihe same law that every wakf made for the 
benefit of a specified person or class of per- 
sons including persons and class of persons 
of the character,described above is a trust 
for a "publie purpose"? My answer isin 
the negative, Muhammadan Law includ- 
ing the _ Imamia Law, and this is the 
particular law with which we are concern- 
ed in the present case, clearly recognises 
a distinction between a public trust and 
a trust in which specified persons or 
class of persons are the immediate objects 
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of the bounty ofthe author of the trust. 
When realizing and appreciating the differ- 
ence between the two trusts just now 
mentioned itis essential to bear in mind 
the doetrine of cy-pres also. It may be that 
when the persons or the classof persons 
for the maintenance of whom the trust 
provides become extinct in course of time, 
the doctrine of cy-pres comes into opera- 
tion in administering the trust. 

In the deed of trust in the present case 
Ican find notrace of adedication of a 
specified sum of money for the purpose 
of being spent on the poor and the needy 
in general Indeed there are no words of 
dedication at all. Specified sums of money 
are allotted for the benefit of specified 
individuals and this allotment consumes 
the bulk of the trust property. The 
balance is left in the hands of the trustee 
for being utilized according to his direc- 
tion on objects of charity at large and 
it is with reference to this balance that 
the learned Judges of the Division Bench 
from which this reference has come speak 
of the settlement as a wakf for a public 
purpose. 

We must assume that the Legislature 
in enacting the provisions of the two Acts 
mentioned above was aware of the 
distinction whioh exists in law between 
a trust for a public purpose and a trust 
for a private purpose, yet we find that in 
enacting s. 3 of the Act of 1990 the 
words used by the Legislature are “trust 
for a public purpose”jand that it has not 
used the words “or partly public and 
partly private purpose." But what is still 
more significant is that the Legislature 
has not used the word “wakf” either in 
8. 3 Or in any other section of the Act 
of 1920. When we come to the Act 
of 1923, we find that the Act exclusively 
deals with “wakf” made by a personfprofess- 
ing the Mussalman faith. In the Act of 
1920 no definition of the word “trust” is 
given. On the other hand the word “wakf” 
is defined in cl. (e) of s. 2 ofthe Act 
of 1923 and the definition is as follows:— 

"Wakf means the permanent dedication 
by a person professing the Mussalman faith 
of any property for any purpose recognis- 
ed by the Mussalman Law as religious, pious 
or CUATILA DIO tess stiadestbaievesisameor cesses i 


It follows that a trust covered by the 
provisions of the Act of 1920 is not to 
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be so wide in its purpose as a wakf under 
the Act of 1928. The conclusion which 
we draw, therefore, ig\that the Act of 1923 
deals with à trust by a person professing 
the Mussalman faith whatever its purpose, 
publie or private or partly public and 
partly private. On the other hand, the 
Act of 1920 covers such trusts only as 
are created or exist for a public purpose 
only. As weare dealing with the case of a 
trust created by a person professing the 
Mussalman faith my observations, therefore, “ 
should be read, as relevant to the case of 
that nature alone. The Legislature has 
not thought fit so far to enact a law 
on the lines of the Act of 1923 with 
respect to a trust created by a person 
professing any other faith than the Mussal- 
man faith. 

Olearly when interpreting the words 
“public purpose” in 8.3 of the Act of 
1920 we should not interpret them in 
such a sense as to allow a trust which is 
created or exists for a public purpose 
inits substance and essence though Bupple- 
mented by an illusory or wholly trifling 
provision, the purpose of which may be 
not public or may be even private to be 
taken out of the provisions of the Act of 
1920. We must look to the real substance 
of the trust and the primary intention 
of the creator of the trust in every case. 

If the argument advanced by the learned 
Judge of the Oourt below and repeated 
before us by the learned Advocate for the 
respondent to the effect that words “public 
purpose" include purposes which are part] 
publie and partly private were nenen 
the result in so faras the Mussalmans are 
concerned will be that the substantial 
provisions of the two Acts will overlap 
each other, and some of the provisions will 
come into & clash. Indeed to my mind the 
later Act of 1923 will become mostly super- 
fluous. Every purpose aimed at and objeot 
intended to be secured by the Act of 1923 
in so far as the Mussalmans are concerned 
shall have been amply fulfilled and realized 
under the provisions of the earlier Act of 
1920. Sucha result we should obviously 
avoid toreach. 

Section 12 of the Act of 1923 says that 
nothing in that Act shall affect any other 
enactment for the time being in force in 
British Indias. providing for the 
control or supervision of religious or 
charitable endowments. This provision 
clearly shows that the later Aot of 1923 was 
not intended to have the effect of supersed- 
ing the earlier Act of 1920 in so far as the 
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Musealmans were concerned. The law 
under the two Acts, therefore, must be 


administered sim eously, and if both 
the Acts are held t6 cover the same subject- 
matter qua the Mussalmans, we may find 
contradictory orders passed by Oourts of 
co-ordinate jurisdiction. I am, therefore, of 
opinion that. the trust in the present case 
not being a trust for a public purpose only 
as the order of reference assumes that it is 
not, the provisions of the Act of 1920 are 
inapplicable. 

The enactments ins, 3 of the Act of 
1920 and in s. 92 of the Code of Oivil 
Procedure, 1908, are clearly pari materia 
and the words “express or constructive trust 
created for public purpose of a charitable 
or religious nature” are the same in both 
the sections. The decision of their Lord- 
ships of the Judicial Committee in the case 
of Gopal Lal Sett v. Purna Chandra Basak 
(1) on the construction of the words “public 
purpose” in s, 539 of the former Oode 
of Oivil Procedure is, therefore, relevant. In 
that case the trustee was directed to spend 
money out of the income of the trust preper- 
tyon the worship of certain family idols. 
Such a trust was held to bea private trust 
and, therefore,not falling within the purview 
of s. 539 of the old Code of Civil Procedure. 

My answer to the first question, therefore, 
is that the Act of 1920 “applies only to 
those cases where the entire benefit “under 
the wakf or trust is allotted for public 
purposes.” 

My answer to the second question is that 
where a trust is of a public nature any 
person having an interest in the said trust 
js entitled to make the application con- 
templated by s. 3 of the Act of 1920, 
but that he is not se entitled if the purpose 
of the trust is partly publie and partly 
private. Inthe latter case his remedy lies 
to make an application under s. 4 of 
the Act of 1993. The defaulting mutwalli 
is liable to be penalized under the provi- 
sions of 8.10 of the same Act. 

Misra, d.—(February 18,  1929).— 
I would also answer the two ques- 
tions referred by the Division Bench in 
the same way as answered by the learned 
Acting Ohief Judge. It appears to me to 
be clear on referring to the provisions of 
the Mussalman Waki Act (XLII of 1923) 
that the cases of mixed wakfs or trusts 
where a portion of the benefit is allotted 


(1) 67 Ind, Oas. 561; 49 I. A. 100; 20 A, L. J. 625; 
43 M. L. J. 116; 36 O. L. J. 57; 49 0.459; 24 Bom. L. 
R. 937; A. L R. 1922 P. O. 253; 16 L. W. 963; 27 O. W. 
N.174 (P. O). ; 
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for private purposes and a portion for publie 
purposes must be governed by the provisions 
of thesaid Act. Where, however, the entire 
benefit under the wakf or trust was allotted 
for public purposes the case would fall under 
the provisions of the Oharitable and 
Religious ‘Trusts Act (XIV of 1920). 
One difficulty in taking up this position 
was, however, pointed out by the learned 
Advocate for the respondent that the 
Mussalman Wakt Act of 1923applied only to 
cases where the wakf was admitted and 
thatin cases where it was denied that such 
a wakf did exist there was no remedy open 
to a pereoninterested in the said wakf to 
take action under the provisions of the said 
Act. On reading the provisions of the 
Muesalman Wakf Act (XLII of 1:23) it 
appears to me that under s. 3 of that 
Act an obligation has been laid upon every 
mutawalli of a wakf covered by the said Act 
to furnish to the Oourt within the local 
limits of whose jurisdiction the property of 
the wakf of which he is the mutawallt is 
situated, a statement containing the parti- 
culars relating to the wakf property and 
other matters mentioned in the said section. 
Where no such statement is filed by a 
mutawallior where an incorrect statement 
has been filed by him or where he has omit- 
ted toenterin the statement matters men- 
tioned in the said section, an application 
can be made to the Oourt of the District 
Judge seeking relief in regard to these 
matters and the Oourt is directed to make 
an inquiry into the matter in order to enable 
it to pass a suitable order in connection 
therewith. The Court has also been 
given powerby the Legislature to inflict 
penalty upon the person found to be guilty 
of having notcomplied with the provisions 
of the Act. This will be clear from s. 10 
of the said Act. If, therefore, a mutawalli 
ofa wakf which is a mixed wakf, that is, 
where a portion of the benefit is allotted 
for private purposes anda portion for public 
purposes has not chosen to file a statement 
on the ground that he does not admit the 
wakf of which he happens to be a mutawalli 
to be a wakf at all, an interested person can 
seek the assistance of the Court, and if the 
mutawalli doesnotsatisty the Oourt afterdue 
proof that the trust of which he happens to 
be a mutawalli is not a wakf within the 
provisions of the Muhammadan Law, he 
will be liable to punishment under s. 
10 of the said Act. The provisions of that 
section also declare tbat he will have to 
show a reasonable cause for his default. This 
reasonable cause can only be determined 
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after inquiry has been made by the Court. 
If on inquiry he is found that he wasa 
muiawalli of a wakf as defined in the said 
Act and, therefore, bound to file a statement 
as required bys. 3of the said Act, he 
will be liable to be punished under the 
said section. I may also point out that 
under s. ll of the Mussalman Wakf 
Act, 1923, the Local Government has been 
given power to frame rules to carry into 
effect the purposes of the said Act. The 
mere fact, therefore, that there is no express 
provision in the Act itself for a regular 
procedure in respect of an inquiry to be 
made into an alleged reasonablecause under 
s. 10 is no ground for holding that 
there can be no inquiry. It was also urged 
that there is no provision in the Act for any 
appeal. To that the obvious reply is that 
the Legislature might have intended that a 
person who is puniehed under s. 10 
shall not be given any further remedy. The 
intention may well have been to treat the 
inquiry as purely a summary inquiry, and 
not one open to appeal, I am, therefore, of 
opinion that the objection of the learned 
Advocate for the respondent cannot be 
sustained. 

I&malsoin agreement with the learned 
Acting Ohief Judge that in determining 
the question whether a trust is one intend- 


ed purely forapublic purpose, the sub- 
stance of the trust and the real 
intention of the author of the trust 
have to be looked into. In cases 


where substantial portion of the property is 
dedicated fora private purpose,it cannot 
be said that the dedication is onefor public 
purpese simply because a portion of the 
property is given for public purposes. 

As regards the second question I am also 
of the same opinion as the learned Acting 
Ohief Judge that a person who is interested 
in a public, religious or charitable wakf is 
entitled to make an application under s. 
3 of the  Oharitable and Religious 
Trusts Act (XIV of 1920) and that his 
right to apply is not taken away simply 
because the trustee has filed particulars 
and accounts relating to the wakf 
under ss.3 and 5 of the Mussalman 
Wakf Act (XLII of 1923). It would be 
open to the Oourt in such a case to direct 
the applicant to refer to and inspect the 
statement and the accounts already filed 
by the trustee under the provisions of the 
Mussalman Wakf Act of 1923.. 

Raza, J.—(February 18, 1929),—I would 
also answer the two questions which have 
been referred to the Full Bench for decision 
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in the way in which they have been answer- 
ed by the Hon'ble Acting Ohief Judge. I 
have very few words to add to the judg- 
ments that have been already delivered in 
this case. I think "wakf" as defined in the 
Mussalman Wakf Act of 1923 includes wakfs 
of all kinds except such wakf aa is describ- 
ed in s. 3 of the Mussalman Wakf Validat- 
ing Act of 1913 under which any benefit ia 
for the time being claimable for himself 
by the person by whom the wakf was 
created or by any of his family or descend- 
ants. Act XIV of 1920 was enacted to 
provide facilities for the  ebtaining of 
information regarding trusts created for 
public purposes of acharitable or religious 
nature. In my opinion Act XIV of 1920 
does not apply toa wakf which is partly a 
private endowment and partly a public 
endowment. The Act which applies to 
such a wakf is Act XLII of 1923. In this 
case the wakf is not denied. The mutawallt 
admits the wakf and he has duly complied 
with the provisions ofthe Mussalman Waki 
Act of 1923. It need not be decided in this 
case whether under the Mussalman Wakf 
Act of 1923 the “Court” has power to deter- 
mine as to whether any property which is 
denied to be wakf property,is wakf property 
within the meaning of the Act. That ques- 
tion does not arise in this case and may be 
left out of consideration. 


By the Court.—(February 18, 1929).— 
The reference is returned to the Bench con- 
cerned with the judgments of the members 
of the Full Bench. 

JUDGMENT OF THE DIVISION 
BENOH. 

Misra and Raza JJ.—(February 27, 
1929).— The facts ofthe case are given at 
lengthin our referring order dated the 8th 
January, 1929, The following questions were 
referred to the Fall Bench for decision:— 

“i. Whether the Charitable and Reli- 
gious Trusts Act (XIV of 1920) applies to 
the cases of mixed wakfs or trusts, where a 
portion of the benefit is allotted for private 
purposes and a portion for public purposes, 
so far as the latter portion is concerned, or, 
whether it applies only to those cases where 
the entire benefit un ier the wakf or trust is 
allotted for public purposes? 

2. Whether a person interested in a 
public, religious or charitable wakf is en- 
titled to make an application up der s. 3 of 
the Charitable and Religious 1.usts Act 
(XIV of 1920) when the trustee of the 
said wakf basalready furnished to the Court 
all the particulars and accounts relating to 
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the wakf under sa. 3 and 5 of the Mussalma 
Wakt Act (XLII of 1923)?" : 

The Full Bench has answered the ques- 
tions thus:— 

(1) The Act of 1920 applies only to those 
cases where the entire benefit under the 
wakf or trust is allotted for public pur- 
poses. 

(2) Where a trust isof a public nature 
any person having an interest in the said 
trustis entitled to make the application 
contemplated by s. 3 of the Act of 1920, but 
that he is not 80 entitled if the purpose of 
the trust is partly public and partly 


private, In the latter case his remedy lies 
to make an application under s. 4 of the 
Act of 1923. 


The result is that the application filed by 
Sheikh Ashiq Husain in the Oourt of the 
District Judge, Lucknow, is not maintain- 
able. We, therefore, accept this appli- 
cation for revision and dismiss the applica- 
tion of Ashiq Husain with costsin both the 
Courts.. 

A. Revision accepted. 


OUDH CHIEF COURT. 
FULL BENCH. 

EXEGUTION oF DEORBB APPBAL No, 54 

or 1928. à 
March 1,1929. 

Present:—Mr. Hasan, Acting Ohief 

Justice Mr. Justice Misra and Mr. 
Justice Raza. 

Thakur JAI INDAR BAHADUR SINGH 
—DRFPFANDANT—ÀPPBLLANT 


terseusa 
Musammat BRIJ INDAR KUAR 
— PLAINTI FF —RgsPONDENT. 

Receiver—Payment to Receiver, whether payment to 
Court—Misappropriation by Receiver of money pad 
by judgment-debtor—Liability of judgment-debtor— 

ivil Procedure Code (Act V of 1908), O. XXI, r. 1, 
0. XL, r. 8. 

Where the judgment-debtor is proved to have 
paid money due from him under a decree passed by 
the Court, to the Receiver appointed by the Court 
for realizing sums of money and making payment 
to the decree-holder, and the Receiver is found sub- 
sequently to have misappropriated the money, the 
judgment-debtor should be absolved from his liabil- 
ity and the less should noi fall upon him. The 
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loss in such & case muet fall on the judgment- 
creditor to whom it would be open to sue the 
Receiveror to take such other remedy as he may be 
advised to take but he cannot be allowed to recover 
the said money again from the judgment-debtor. [p. 
760, col. 2.] 

Where a Receiver has misappropriated property of 
the judgment-debtor which i8 proved to have come 
into his hands for being sold by him. for the purpose 
of satisfying the claims of the judgment-debtor's 
creditors, the loss must be borne rateably by the decree- 
holders in proportion to the amount of their decrees. 
The loss must fall on all the judgment-creditors and 
not upon one of them. s id.] 

A Receiver ought to be considered as an officer of 
the Court and any payment made to such officer 
should be treated as effectual as a payment made 
directly into Court. IP 760, col. 1.] 

Opinion of Davies, J, in Muthiah Chetti v. Orr (3), 
followed. 


Appeal against an order of the District 
Judge, Lucknow, dated the 4th July, 1928. 


The case originally came on for hearing 
before Misra and Srivastava, JJ., who made 
the following 


ORDER OF REFERENCE TO 
A FULL BENCH. 

This is an appeal arising out of execution 
proceedings, The facts ofthe case are rather 
complicated and may be stated as follows; 

One Thakur Rejendra Bahadur Singh 
was the taluqdar of Mahewa in the District of 
Kheri. He had a wife named Rani Bijai 
Rej Kuarand two daughters, the elder 
being Musammat Jai Indra Kuar and the 
younger being Musammat Brij Indra Kuar, 
who is the respondent in the present ap- 
peal. He had also anephew named Thakur 
Jai Indra Bahadur Singh, who is the ap- 
pellant before us, Thakur Rajendra 
Bahadur Singh was possessed of both the 
talugdari and non-talugdari property. On 
the 14th June, 1907, he executed a Will by 
virtue of which he devised his entire estate 
to the appellant Thakur Jai Indra Bahadur 
Singh and provided for the monthly allow- 
ance of Rs. 500 to his wife Bijai Kuar 
namedabove. Onthe 4th October, 1912, 
he executed a codicil by means of which 
he provided for the payment of a further 
sum of Rs. 500 to be paid tohis wife as her 
allowance and for the payment of a monthly 
allowance of Rs 300 to his elder daughter 
Musammat Jai Indra Kuar and a monthly 
allowance of Rs. 200 to his younger 
daughter Musanimat Brijendra Kuar, and 
also for the payment of a monthly allow- 
ance of Rs. 30toone of his female serv- 
ante, named Kundi Paharin. 


Thakur Rajendra Bahadur Singh died 
on the 18th October, 1912, and after his 
death a dispute arose as to the genuineness . 
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and validity of the codicil executed by him 
on the 4th of October, 1919. The matter 
went up to their Lordships of the Privy 
Oouncil and the judgment of their Lord- 
ships will be found reported as Deputy 
Commissioner of Kheri v. Bijai Raj Koer 
Si The result of the decision of the 
ivy Council in that case was that the 
codicil datedthe 4th October, 1912, was 
held to be genuine and valid. As it was 
unregistered the effect of the codicil was 
that the additional maintenance which 
had been provided therein for his wife and 
the maintenancé provided for his daughters 
and the maid servant were tosfall upon 
non-talugdari property. 
Afterthe death of Thakur Rajendra 
Bahadur Singh three suits were instituted 
in the Courtof the Subordinate Judge, 
Kheri, the first by the elder daughter 
Musammat Jai Indra Kuar, the second by 
the respondent, the younger daughter 
and the third by Kundi Paharin. All these 
three suite were transferred to the Court of 
the Second Additional District Judge, 
Lucknow, for trial. One of these suits, viZ., 
the suit brought by the respondent was 
treated asa leading case since the reliefs 
claimed in that suit showed that it was 
really an administration suit. After apro- 
tracted trial the three suits were decided by 


the judgment of the learned Additional - 


District Judge, dated the 14th October, 
1922, which was delivered in the case 
brought by the respondent, which was 
treated as a leading case and which was 
numbered as Suit No. 1/46 of 1920. 


The learned Additional District Judge by 
his aforesaid judgment directed that the 
administration of the estate of the deceased 
was to becarried out by the appointment 
ofa Receiver for whose guidance he laid 
down certain directions in his decree. 
Babu Brijmohan Dayal, a Pleader of the 
Court was appointed the Receiver. It is 
unnecessary to enumerate all tho instruc- 
tions which were given in detail, except the 
instructions relating to four items, viz., 
Items Nos. Y, XIV, XVI and XVII. These 
items will be found detailed on page 88 in 
the decree printed in the paper book of the 
First Civil Appeal No. 4 of 1923, which was 
decided by thelate Court of the Judicial 
Commissioner of Oudh by its preliminary 
judgment dated the 28th November, 1923, 
and by the final judgment dated the 13th 


(1) 43 Ind. Gas. 987; 20 O. O. 260; 22 O. W. N 
(b. 0) O. L, J. 739; (1918) M, W. N., 324; 8 L, W.1 
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December, 1923. All these items are to be 
found under the head “moveables.” - 


Item No, X consisted of the price of the 
cattle which were alleged to have been with 


the Receiverand whick were valued at 
Rs. 3,493. 
Item No. XIV consisted of a sum of 


Rs. 1,00,000 decreed by the Privy Oouncil 
as mesne profits on the 29th July, 1919, 
against Raj Raghubar Singh (now repre- 
sented by the Deputy Commissioner, Kheri, 
in charge of Jhandipurwa and Majhgain 
estates), out of which a sum of Rs. 20,000 
had been realised and invested in 6 per cent. 
Government loan of 1922 held by the 
Allahabad Bank, Lucknow, for safe cus- 
tody. 

Item No. XVI consisted of Rs. 1,746-10-11 
cash which was with the Receiver as 
price of cattle already sold by him. 

Item No. XVII consisted of Government 
securities 3 and 1/2 per cent. of 1865, of the 
face value of Rs, 14,500held in custody of 
the Subordinate Judge, Melihabad, Luck- 
now, in Execution Case No. 3 of 1918, and 
subsequently also deposited for safe 
custody with the Allahabad Bank, Limited, 
Lucknow. 

The Subordinate Judge passed a decree 
in favour of all the three plaintiffs in res- 
pect of the arrears of allowance due to them 
and also passed a decree in respect of the 
future allowance provided for them in the 
Will and the codicil of Thakur Rajendra 
Bahadur Singh named above. As regards 
item No, X he directed the Receiver to sell it 
at the earliest opportunity possible, Regard- 
ing item No. XIV he directed the Receiver 
to execute the decree of the Privy Council 
and to realise the balance still dueto the 
estate of the deceased Thakur Rajendra 
Bahadur Singh. Item No. XVI was con- 
sidered by the Subordinate Judge as ona 
which was held in deposit with the Allah- 
abad Bank, Lucknow. Item No. XVII was 
already invested in the Government securi- 
ties which were in the custody of the Subordi- 
nate Judge, Malihabad, Lucknow. Regarding 
these last two items the Subordinate Judge 
directed that the interest on the said items 
be realised by the Receiver and be paid 
by him towards the annuities decreed by 

im. 

Thakur Jai Indre Bahadur Singh who is 
now appellant before usand who was defend- 
ant No. lin these suits and Rani Bijai Raj 
Kuar, the widow of the taluqdar, who figured 
in those suits as defendant No.2 appealed 
against the decree passed by the Bub- 
ordinate Judge in the three suits brought 
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by the three plaintifis named above. They 
were all heard together and disposed of 
by a Bench of the late Court of the J udicial 
Commissioner of Oudh,consisting of Messrs. 
Dalal and Wazir Hasan, A. J. Os., as stated 
above by a preliminary judgment dated 
98th November, 1923, and by a final judg- 
ment dated the 13th December, 1923. With 
certain modifications the decrees-passed in 
favour of the three plaintifis including the 
present respondent were confirmed. The 
total amount which was found due to the 
three plaintiffs up to the end of October 
1923 was Rs. 73,950-8-0 as detailed in the 
judgment of the Court of Appeal. The. 
money which was held available by the 
Oourt of Appeal and which could be at 
the disposal of the Receiver consisted of 
the following items:— 


Re. AP 

Item. No. x 3,493 0 0 
5 XIV 27,929 4 7 
XVI 1,746 10 11 

5 XVII — 14500 0 0 
47,008 15 6 


We may at once point out that it wassub- 
sequently found out that Items Nos. X and 
X VI did not exist at alland could not, there- 
fore,be.deemed at the disposal of the Receiv- 
er. Asrtoitem No XIV the Receiver pointed 
out to th Oourt that the securities which 
had been T urchased from the money realis- 
ed were of face value of Rs. 20,00U and that 
their market value including interest at 
the time was only Rs. 21,952-3-8. As to item 
No. XVIIit may also be stated that although 
the face value of the Government Pro- 
missory- Notes was, no doubt, Re. 14,500, but 
their actual value at the time was accord- 
ing to the Receiver only Ra. 11,694-13-0. 

Going back to the decree passed by the 
Court of Appeal we find that the value of 
items Nos. X, XIV, XVI, and XVII, as stated 
above was reckoned at Rs. 47, 68-15 6. In 


order to enable the Receiver to pay off the | 


arrears of allowance without selling any im- 
moveable property the Oourt of Appeal 
ordered defendant No, 1 to deposit a sum 
of Rs. 26, 261-8-6 in Oourt which would be 
sufficient for the payment of the past 


arrears. f 
' The Court of Appeal also directed the 
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lower Court to realise at once and by sale, 
if necessary, items Nos. X, XIV, XVI, and 
XVII, which according to ite calculation 
amounted to Rs. 47,668-15-6. This scheme 
will be found in the final judgment of the 
Court of Appeal dated the 13th Decem- 
ber, 1923. 


On the 14th May, 1924, the Receiver ap- 
plied to the Court of Appeal and pointed out 
the mistakes to which we have just referred 
in our judgment. A notice of his applica- 
tion was given to Thakur Jai Indra Baha- 
dur Singh, who, as already stated, figured 
as defendant No.1 in the three aforesaid 
suits and figured as one of the appellants 
before the Court of Appeal. On the 18th 
July, 1924, an order was passed by a Bench 
of the late Court of the Judicial Commis- 
sioner of Oudh, consisting of Mesers. Wazir 
Hasan and Kendall, A, J. Os. to the follow- 
ing effect :— 

As regards item No. (A) mentioned in 
para. 2 of the Receiver’s application, 
which was item No. X on account of the 
price of cattle, the Advocate for the defend- 
ant No. 1 undertook to deposit a sum of Ra. 
3,493 in the lower Court. This was accept. 
ed by the Court. 


As regards item No. (B), which was item 
No. XIV and which consisted of a sum of 
Rs. 20,000 held as invested in 6 per cent. 
Government loan of 1922, the Advocate for 
defendant No.1 suggested that the Receiv- 
er should sell the securities mentioned in 
that item and if the proceeds realised there- 
from were found to be less than 
Re. 27,929-4-7, the amount mentioned in the 
final orderofthe Court of Appeal,the defend- 
ant No. l would make good the deficiency. 
The Court accepted this undertaking also. 

As regards item No. (O) which was item No. 
XVI and which consisted of Re. 1,746-10-11 
on account of cash with the Receiver 
as price of cattle already alleged to have 
been sold by him, the Advocate for the de- 
fendant No.1 undertook to deposit the 
amount mentioned therein in the Oourt 
below to the credit of the Receiver. This 
was also accepted by the Court. 

As regards item No. (D) which was item 
No. XVII and which consisted of the Gov- 
ernment securities of the face value of 
Re. 14,500 held originally in the custody of 
the Subordinate Judge, Malihabad, Luck- 
now, the Advocate for the defendant No. 1 
suggested that these securities should also 
be sold and ifafter the sale-proceeds had 
been realised any deficiency was found to 
exist between the proceeds of sale and the 
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sum of Re. 14,500, the price mentioned in 
the final judgment of the Court of Appeal 
In respect thereof, the said deficiency will 
be made good by defendant No. 1. This 
was also accepted by the Court. 


The result of the above order was that 
defendant No.1 was directed to deposit 
money on account of items Nos. X and XVI 
which did not exist at all, but had been 
treated by the Court of Appeal as “money 
available” and also, deficiency, if any, on 
account of items Nos. XIV and XVII. 


On the 27th February, 1924, the appel- 
lant Thakur Jai Indra Bahadur Singh, 
complied with the order of the Oourt of 
Appeal and tendered a eum of Ra. 28,281-8-6 
in Court, which sum was actually deposited 
on the 29th February, 1924, as will appear 
from a tender on the record of the original 
case, 


In the meanwhile a sum of Rs. 40,000 had 
been received by the Oourt of the Second 
Additional District Judge, Lucknow, which 
was the sum, which the Oourt of Wardsin 
charge of Jhandipurwa, and Majhgain 
estates had as judgment-debtor deposited 
in the Oourt of the Subordinate J udge of 
Kheri on account of the decree for a lakh 
of rupees passed by the Privy Council 
against the owner of those estates. Tha- 
kur Jai Indra Bahadur Singh applied to the 
Oourt of the Second Additional District 
Judge, Lucknow, for permission to with- 
draw that sum and for the withdrawal of the 
injunction which had been passed against 
him not to execute his decree. On the 18th 
of March, 1924, the Oourt of the Additional 
District Judge granted his, request and 
allowed him to withdraw the said sum of 
Rs. 40,000 and also revoked the injunction. 
We may mention here that the sum actual- 
' ly in deposit with the Second Additional 
District Judge was Rs, 39,994-2-0 a differ- 
ence of Rs. 5-4-0 being onaccount of expenses 
having been incurred by the Subordinate 
Judge, Kheri in remitting that amount to 
the Uourt of the Second Additional District 
Judge, Lucknow, by way of registration and 
insurance charges, 


On the 18th March, 1924, when the matter 
was put up before the Second Additional 
District Judge and when he had ordered the 
injunction to be revoked, an. account of the 
sum of Rs. 40,000 was taken by him. As to 
the sum of Rs. 3,493 the Receiver represented 
to the Court that the sum did not exist and 
with regard to this item Mr, Niamatullah, 
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who appeared on behalf “of Thakur Jai 
Indra Bahadur Singh agreed that for the 
present the payment of Rs. 3,493 be held 
back to allow him time to obtain his client's 
instruction in the meantime as to why the 
said amount should not be appropriated to 
re-place the item No. X. Out of the sum of 
Rs, 40,000 (less by Rs. 5-14 0) the Receiver 
had withdrawn the sum of Ra. 35,500 and 
only a sum of Rs. 4,494-2-0 had at that time 
remained in deposit with the Court. The 
learned Additional District Judge therefore, 
ordered that the sum of Rs. 35,500 was to 
be refunded by the Receiver for payment 
to Thakur Jai Indra Bahadur Singh and 
that the remaining sum of Rs. 4,494.2-0 
which was stated in his order as “Rs. 5,000 
(slightly less)" be paid by the Oourt to 
Thakur Jai Indra Bahadur after withhold- 
ing Rs 3,493. 


The Receiver paid Rs. 27,000 to Thakur 
Jai Indra Bahadur Singh but Rs, 8,500 was 
never paid by him. We may also state 
that Babu Brijmohan Dayal, the Receiver 
appointed by the Oourt was never called 
upon to furnish any security and has 
abseconded and though warrants of arrest 
have been issued against him, he cannot be 
traced. It appears that he absconded some- 
where about the end of September, 1925, So 


-far we have given the facta and the history 


of the case leading up to the present ap- 
plieation. 


The present application has been filed by 
Musammat Brij Indra Kunwar on the 10th 
April, 1928, to the effect that a sum of 
Re. 30,000 is due to her on account of the 
allowance given to her by her deceased 
father Thakur Rajendra Bahadur Singh, 
nothing having been paid to her from the 
18th October, 1912, when her father died 
and from which date she is entitled to her 
allowance. According to the account given 
by her asum of Rs. 26,400 was found due 
by the Judicial Commissioners as due to 
her up to the end of October, 1923, and a 
sum of Re, 3,600 as further amount having 
fallen due up to April,1925, total Rs. 30,000, 
She further states in her applieation that 
the judgment-debtor-appellant Thakur Jai 
Indra Bahadur Singh has to deposit a sum 
of Re. 17, 721-14-10 on account of various 
items as shown by his undertaking given 
to the late Oourt of the Judicial Commis- 
sioner of Oudh on the 18th J uly, 1924, and 
the Receiver having withheld the payment 
of the money due to her and having sub- 
sequently absconded, the j ebtor 
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of Rs. 17, 721-14-10 given by her in her 
ap plication is as follows:— 


Rs. A. P. 

1, Onaceount of the price of cattle 
that mever came tothe hands 

of the Receiver, item No X ... 3,493 0 0 

9. Onaccount of difference in the 
actual value of the 6 per cent. 
Government securities, 1922, 

and the amount entered ın the 

final order of the Oourt of 
Appeal, item No. XIV . 

3. On account of cash regarding the 
price of the cattle sold which 
never came into the hands of 


5,977 0 11 


the Receiver, item No, XVI ... 

4. On account of difference in value 
of the 34 per cent. Government 
Promissory Notes 1865 and the 
sum- mentioned in the final 
order of the Oourt of Appeal, 
item No. XVI... stoi 

5. Onaccount of the allowance for 
18 months commencing from 
November, 1923, up to the end 
of April, 1925 a 5s 


Total .. 17,721 14 10 


She further asks the Court in the said 
application that the judgment-debtor be 
called upon to pay the amount asked for 
and if the payment is not made a sufficient 
portion of the estate ofthe judgment-debtor 
hypothecated fer the said payment under 
the order of the Judicial Commissioner of 
Oudh be sold, and the money due to her 
be realised out of the sale-proceeds. 

The reply of the judgment-debtor, Tha- 
kur Jai Indra Bahadur Singh,now appellant 
before us, is to the following effect: 


Firstly, that although he had agreed 
through his Counsel to actually deposit in 
Court the items of Rs. 3,493 and Re. 746-10-11 
the two items on account of the price of the 
cattle, yet he should be considered to have 
deposited the said items since he had in- 
timated to the Courtthat these items should 
be deducted out of the balance of the sum 
of Bs. 40,000 (actually Rs. 39,994. 2-0 and 
the Court had accepted the said arrange- 
ment and that he was no more liable to pay 
these items. . 

Secondly, that he was not at any time order- 
ed to doposit the sum of Rs. 5, 977-0-11 or 
Rs. 9,905-3-0 on account of the deficiency 
relating to the 6 per cent. bonds of Govern- 
ment Loan of 1922and the 3$ per cent. 
Government Promissory-Notes of 1865 res- 
pectively since they had not been sold and 
the deficiency had not been yet determined 
and even if he be held liable to pay the 
said items on account of the aforesaid 
deficiency he should not be ordered to pay 
the said sums but should be allowed to ask 


1,746 10 11 


2,905 3 0 


3,600 9 0 
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the Court to appropriate the said sums out 
of the balance of Rs. 39,994-2-0 which was 
in the hands of the Court and which should 
have been refunded to him, 

Thirdly, that he could not be held liable for 
the lossof the 6per cent. bonds of Government 
Loan of 1922 orof the 3 and 1/2 per cent. 
Government Promissory-Notes of 1865 since 
the said securities were either withthe Court 
or with the Bank and he could not be held 
liable on account of their having been lost 
or misappropriated by the Receiver. 

Fourthly, that he had paid to the Receiver 


. Rs, 6,180, Rs. 6,000 and Re. 6,180 on the 


9nd of August, 1924, 7th of December, 1924, 
and the 26th of May, 1925, respectively on 
account of the allowance payable to the 
respondent and other annuitants and that 
if the Receiver did not pay what was due 
to the respondent he could not be held 
liable for the same, his liability extendin 
only for the six mouths ending with Apri 
1925 for which no payment had been 
made. 

Fifthly, that the payments made by him 
to the Receiver should be considered as 
payments made to the Court and, therefore, 
regarded as valid payments and if the 
Receiver misappropriated any items, the 
loss incurred on account of his action 
should not be suffered by the judgment- 
debtor. 

The main points for trial of the case, 
therefore, were:— 

(1) Whether the judgment-debtor, Thakur 
Jai Indra Bahadur Singh, should be con- 
sidered to have deposited in Court the sum 
of Rs. 3,493 and Rs, 1,746-10-11 in com- 
plianee with the order of the Court passed 
on the 18th of July, 1924, and should he be 
considered to be absolved from the liability 
of the payment of the said items ? 

(2) Whether the judgment-debtor can be 
held to be liable for Rs. 5, 977-0-11 and Rs. 
2,905 regarding the deficiency on account of 
the price of the 6 percent. bonds of Govern- 
ment Loan of 1922 and 31/2 per cent. Govern- 
ment Promissory- Notes of 1865 respectively 
and whether he is entitled to ask the Court 
to credit him with the payment of these 
items out of the balance of Rs. 39,994-2-0 
left with the Court which he was entitled to 
but was never paid to bim ? 

(3) Whether the judgment-debtor can be 
considered to beliable on account of the losa 
of the 6 per cent.bonds of Government Loan 
of 1922 and 3 and 1/2 per cent. Government 
Promissory-Notes of 1865 ? 

(4) Whether the judgment-debtor paid 
any sum to the Receiver ou account of the 
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allowance due to the respondent, on the 2nd 
of August, 1924, 7th of December, 1924, 
and the 26th of May, 1925, and whether the 
Receiver paid any sum to the respondent 


out of the sum received by him from the. 


judgment-debtor. If not, can the judgment- 
debtor still be considered to be liable for 
the same or should he be considered to 
have been absolved from hisliability by 
Buch payments ? 

5) Whether the  judgment-debtor is 
liable to pay again the sums paid by him 
to the Receiver since they did not reach 
the respondent decree-holder ? 

(6) And what amount of money is due 
to the appellant on proper accounts being 
taken and for how much the judgment- 
debtor should be held liable ? 

The learned Additional District Judge 
has decided all the points in favour of 
the decree-holder and against the judg- 
ment-debtor as will appear from his judg- 
ment dated the 4th of July, 1928, which is 
now under appeal. 

The case was argued before us at great 
length and we have taken time to consider 
our judgment. We now proceed to discuss 
each of the above points. 

First point. Whether the judgment-debtor, 
Thakur Jai Indra Bahadur Singh, should 
be considered to have deposited in Court the 
sums of Rs. 8498 and Rs, 1,746-10-11 in 
compliance with the order of the Court passed 
on the 18th of July, 1924, and should he be 
considered to be absolved fromthe liability 
of the payment of the said items ? 

As to these items it would appear from 
the order of the late Oourt of the 
Judicial Commissioner of .Oudh dated 
the 18th of July, 1924, which we have 
quoted above in the earlier portion of our 
judgment and which was passed on the 
application of the Receiver dated the 14th 
of May, 1924, that the judgment-debtor, 
Thakur Jai Indra Bahadur Singh, was 
ordered by the said Court to deposit these 
items. His Oounsel expressly undertook 
this on his behalf and the arrangement was 
accepted by the Court. It is admitted on 
behalf of thes appellant that the said items 
were not actually deposited in Court. The 
agrument ou behalf of the appellant is to 
toe effect that the proceediags taken in the 
Oourt of the Additional District Judge on 
the 18th of March, 1924, and let of May, 
1924, and the order passed by that Court 
on the 5th Octobér, 1926, on an application 
filed by the appellant on the same day, show 
that the said items were agreed to have 
been paid by the judgment-debtor out 
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of the balance of Rs. 39,994-2 which was 
in its hands and had never been paid to the 
appellant. 

This ar ent has to be examined with 
care in order to find out how far the con- 
tention of the appellant can be considered 
to be legally sound. 

As stated above that happened on the 
18th of March, 1924, before the learned 
Additional District Judge was that Gh. 
Niamatullah, the Counsel for the appellant, 
Thakur Jai Indra Bahadur Singh agreed 
that for the persent the sum of Rs, 3,493 
should be held back out of the sum of 
Rs. 39,994-2-0 which his client was to receive 
and that he would inthe mean-time obtain 
his client's instructions as to why the said 
amount of Rs. 3,493 should not be appro- 
priated by the Court to replace item No. X, 
which was an item on account of the price 
of the cattle with the Recsiver. 

On the lst of May, 1924, the matter was 
again taken up and Oh. Niamatullah stated 
with reference to the order of payment 
made on the 18th of March, 1924, that the 
Recsiver had not paid his client the entire 
sum butonly Rs. 27,000 and that he should 
be asked to pay the rest less Rs, 3,493 
which he had agreed to the Receiver's hold- 
ing uptill the cattle account had been 
determined and settled. 

On the 18th of July, 1924,when the matter 
was taken up by the late Oourt of the 
Judicial Commissioner of  Oudh on the 
Receiver’s application dated the 14th ef 
May, 1924, Oh. Niamatullah again appeared 
before the said Courton behalf of Thakur 
Jai Indra Bahadur Singh and as quoted 
above gave an undertaking to the Court to 
deposit the sum of Rs, 3,493 in the lower 
Court. 

It will thus appear thatthe appellant, 
Thakur Jai Indra Bahadur Singh, did not 
at any time intimate to the Court definitely 
that the sum of Rs. 3,493 should be appro- 
priated by the Court out of the balance of 
Rs. 39,094-2-0 which was still inthe hands 
of the Oourt and which had not been 
refunded to him. The money was only held 
back by the Court till the cattle amount 
had deen determined and settled. It would 
appear from the application dated the 26th, 
of August, 1926, which was filed by the 
appellant Thakur Jai Indra Bahadur Singh 
through his general agent Ganpat Sahai, 
that he considered himself to be entitled to 
the balance which had been left in the 
hands of the Oourt after Rs. 27,000 had 
been paid to him by the Receiver (vide 
para, 7). We are, therefore, of opinion that. 
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the learned Additional District Judge is 
right in holding that the sum of Rs. 4.403 
could not be considered to have been 
depos ted by the judgment-debtor towards 
item No. X in accordance with the under- 
taking given by his Counsel before the late 
Court of the Judicial Commissioner of Oudh 
on the 18th of July, 1924. 

As to the item of Rs, 1,746-10-11 the 
contention raised on behalf of the appellant 
is to the effect that in pursuance of a notice 
issued by the Court onthe 28th of Septem- 
ber, 1926, the appellant filed an application 
dated the 5th of October, 1926, stating clear- 
Jy that he should not becalled upon to 
deposit the said item and it shouid be 
deducted out ofthe balance which was in 
the hands of the Receiver and which the 
appellant was entitled to receive. The 
order passed by the Oourt on the said 
application runs as follows :— 

“This is filed in compliance with this 
Court's order dated the 8th of September, 
1926, on theoffice report of the same date. 
The sum of Rs. 1,746-10-11 is included in the 
surplus amount with the Receiver 
(Ra. 9,501-2- 0). File". 


The appropriation is alleged to have 
taken place as a result of the 
above order. The learned Additional 
District Judge; has held that this 


was an ex parte order made on the facts 
‘stated in the application filed by the ap- 
pellant and could not be considered to be a 
judicial decision ofthe pointinvolved. The 
Tamed Judge who was responsible for the 
-passing of this order says in his judgment 
that it was an incorrect order and one for 
which Thakur Jai Indra Bahadur Singh 
gould alone be held responsible. He was 
‘further of opinion that the said order could 
not be considered to be binding upon the 
applicant or on any other party to the case 
and it was nct under any circumstances 
intended to override the order of the late 
Court of the Judicial Commissioner of 
Oudh passed on thel&th of July, 1924. We 
are in entire agreement with the view taken 
by the learned Judge. This order cannot, 
in our opinion, be considered as tantamount 
10 a valid payment of the aforesaid sum by 
the appellant. We should also like to 
mention that the said order was passed on 
the 5th of October, 1926, when the Receiver 
had absconded and misappropriated the 
money. Any order passed after that event 
could not be considered to be of any legal 
effect, since the money had already been 
ppropriated. 

* Our finding, therefore, is to the effect that 
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the appellant cannot be conBidered to have 
deposited these sums in Court and he can- 
not be held as absolved of the liability of 
the payment thereof. 

Second point. Whether the judgment- 
debtor can be held to be liable for 
Rs, §,977-0-11 and Rs. 2,905 regarding the 
deficiency on account of the price of the 
6 per cent bonds of Government Loan of 1922 
and 84 per cent. Government Promissory 
Notes of 1865 respectively, and whether he 18 
entitled to ask the Court to eredithim with 
the payment of these items out of the balance 
of Rs. 89,994-2-0 left with the Court which 
he was entitled to but was never paid te 
him ? 

It is now admitted on behalf of the parties 
that the6 per cent. bonds of Government 
Loan of 1922, the numbers of which were 
J. 0003370 and J.0003371, both dated the 
1st of October 1922, are no more to be traced. 
The same isthe case with the 3$ Govern- 
ment Promissory Notes of 1865 the details of 
which are given below— 


Ra. 

1. Q.P.Notes No. 309750, 1865 for 10,00 
2. - 309409 ^" 1,000 
3 5 309410 » 1,000 
4, ys 309413 - 1,000 
5. » 309414 » 1,000 
6. ^ 309380 í 500 

Total 14,500 


The 6 per cent. bonds were deposited for 
safe custody with the Allahabad Bank, 
Ltd., Lucknow and the 34 per cent. Govern- 
ment Promissory Notes were originally 
held in custody by the Subordinate Judge 
of Malihabad and later on by the Allahabad 
Bank, Ltd., Lucknow, At the instance of 
the parties we made inquiries from the 
Allahabad Bank, Ltd., Lucknow as to what 
has happened with these securities, whether 
they were sold by the Receiver and money 
realized by him and if so when and how 
much. 

The reply received from the Allahabad 
Bank dated the llth October, 1928, shows 
that they are unable to furnish us with the 
said information. It appears from the 
record of the learned Additional District 
Judge thatthe Receiver made an application 
to his Court on the 28th of July, 1924,for the 
handing over to him of these securities. 
The learned Additional Judge passed an 
order to that effect on the same date and a 
letter was sent to the Agent of the ` 
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Allahabad Bank, Ltd., Lucknow on the 29th 
of July, 1924, directing him to deliver the 
said securities to the Receiver. It, therefore, 
appears that the said securities actually 
came into the hands of the Receiver, There 
is, however, no evidence on the record to 
show what the Receiver did with these 
securities, whether he sold them and if so 
on what date and for what sum. Without 
this information itisimpossible for us to 
determine the deficiency which has 
occurred on account of items Nos. XIV and 
XVII which if any the appellant must pay. 
The case will have to go back to the Court 
below for an inquiry on that point. 

Third point. Whether the judgment- 
debtor can be considered to be liable on 
aecount of the loss of the 6 per cent. bonds of 
Government Loan of 1922 and 84 per cent. 
Government Promissory Notes of 1865 ? 

It is clear from our finding on the second 
point that the aforesaid Government 
securities were originally in the possession 
of the Court and later on they came into 
the custody of the Receiver under the 
orders of the Oourt. The judgment-debtor 
was never in possession of these securities 
andif the less was incurred owing to the 
misappropriation of them by the Receiver, 
it is doubtful ifthe judgment-debtor can 
be considered liable for the said loss. The 
estate of the late Thakur Rajendra Bahadur 
Singh, of which these Government securi- 
ties must be considered a part, may be 
deemed to have been reduced to 
the extent of the value of these 
securities. We have already indicated in 
our finding relating to the second point 
that the appellant must, however, be held 
liable to pay tothe Oourt for the benefit 
of the decree-holder the amount of differ- 
ence, if any, between the price of these 
Government securities for which they were 
sold and the amount entered in the order 
of the late Oourt of the Judicial Commis- 
sioner of Oudh dated the 13th of Decem- 
ber,1923, as value of the securities (item No. 
XIV and item No. XVII). 

Fourth point. Whether the judgment- 
debtor paid any sum to the Receiver on 
account of the allowance due to the respond- 
ent, on the 2nd of August, 1924, 7th of 
December, 1924, and the 26th of May, 1925, 
and whether the Reeeiver paid any sum to 
the respondent out of the sum received by 
him from the judgment debtor. If not can 
the judgment debtor still be considered to be 
liable for the same or should he be consider- 
edto have been absolved from hia liability 
by such payments? 
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In proof of the aforesaid payments the 
judgment-debtor appellant, Thakur Jai 
Indra Bahadur Singh, has filed three. 
receipts Exs. A-23, A-24 and A-25. The 
details of these three receipts are given as 
below :— 3 

Exhibit A-23 dated the 2nd August, 1924, 
Rs. 6, 180. | 

Exhibit A-24 dated the 7th December, 1924, 


Rs, 6,000. 
Exhibit A-25 dated the 26th May, 1925, ' 
, 6,180. 
All these payments were made by the. 
appellant through his general agent, 
Ganpat Sahai, who has been examined as 
& witness in these proceedings, and he has 
sworn to the genuineness of the said docu- 
ments. We have read his evidence and 
have also examined the receipts. We 
Tegret we are unable toagree with the 
finding of the learned Additional District 
Judge that these receipts do not evidence 
genuine payments. The learned Addi- 
tional District Judge remarks in his judg- 
ment that it is not likely that the appel- 
lant would have paid these sums to the 
Receiver when he had himself to receive 
certain items from the Receiver on account 
of the sum of Ras. 39,994-2-0. In our 
opinion this criticism is unjustified. Out 
of the sum of Rs, 39,994-2-0 it is admitted: 
on all hands that the judgment-debtor 
had been paid by the Receiver a sum of 
Rs. 27,000 and that a sum of Rs. 12,994-2-0 
had alone remained to be paid to the 
appellant. The Receiver had held back 
this balance as would appear from his 
application, dated the 14th May, 1924, filed 
in the late Oourt of the Judicial Commis- 
sioner of Oudh. In that application he 
pointed out the mistakes that had occurred 
in the calculations of the Oourt of Appeal 
regarding items Nos, X, XIV, XVI and 
XVII. He stated that items Nos, X and 
XVI did not exist atall and no money on 
account of the said items had ever reached 
the hands of the Receiver and that there 
was also a deficiency on account of items 
Nos. XIV and XVII. The Receiver also 
put forward his claim with regard to his 
fee and costs on account of an execution 
case which had been filed by him in the 
Oourt of the Subordinate Judge of Sitapur, 
According to the account given by the 
Receiver in the said application, after 
giving credit to the appellant for the 
balance in the hands of the Receiver, there 
was said to be a deficiency of about 
Rs. 3,000 in the accounts, which the ap- ' 
pellant was liable to pay. It is thus clegg : 
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that the appellant could not have expected 
to get any refund from the Receiver which 
he could ever ask him to appropriate on 
account of the allowance due to the 
various annuitants, and we think the 
judgment-debtor was quite justified in 
making payments on account of the 
various annuities to the Receiver under 
those different receipts. This criticism of 
the learned Additional District Judge 
cannot, therefore, be considered to be well 
founded. 

The learned Additional District Judge 
` further remarks in his judgment tbat the 
Receiver appeared to him to have been a 
dishonest person and that these receipts 
were obtained by the appellant under 
some dishonest arrangement not known 
to the Oourt. There is, no doubt, that the 
Receiver has absconded and has misap- 
propriated large sums of money but there 
is absolutely no proof on the record to 
suggest that there was any conspiracy 
existing between the appellant and the 
Receiver in regard to the payment of these 
items. The suggestion thrown out by the 
learned Additional District Judge is based 

urely on surmise and cannot, therefore, 
be considered to be of any substance. 

The learned Additional District Judge 
also states, in his judgment, that the ap- 
pellant has not produced his private 
treasury books, the existence of which is 
admitted and which if produced would 
have shown the payment of these items. 
The learned Counsel for the appellant met 
this contention by urging before us that 
the general agent Ganpat Sahai had, in 
his statement in the Court below made in 
connection with these proceedings, offered 
to produce these books provided the Court 
ordered him to do go. No such order was 
passed by the Court and the account bocks 
were not, therefore,produced. The appellant, 
was, however ready to produce these account 
books if the respondent now insisted on 
their production and if the Court passed 
gn order to that effect. The learned 
Counsel for the respondent did not make 
any such request to us and beyond merely 
asserting that these receipts were not 
genuine and that no payments evidenced 
thereby had actually been made by the 
appellant he did not advance any argu- 
ment in proof of the said contention. 
"Under those circumstances we think that 
the explanation given by the learned 
Counsel for the appellant for the non-pro- 
duction of these documents is quite suffici- 
ent. Indeed we would have asked him 
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ourselves to put in these account books if 
we had felt any doubt about the genuine- 
ness of these receipts. 

Weare, therefore, of opinion that these 
receipts are genuine receipts and our 
finding on this point is to the effect that 
these items were paid by the appellant to 
the Receiver on the dates shown by those 
receipts. 

The next question which has to be dis- 
cussed under this head is whether the 
Receiver had paid to the respondent any 
sum on account ofthe allowance that had 
fallen due to her after October, 1923, and 
which he had received as shown by these 
receipts. 

We might at once state that there is no 
direct evidence on the record to prove that 
any payment was made by the Receiver to 
the decree-holder-respondent on account of 
the allowance which had acorued due to 
her after the aforesaid date. The learned 
Counsel for the appellant drew our atten- 
tion filed by the respondent on the 15th of 
January, 1926, (Ex. A-12) It waa pointed 
ont that in para. 3of the said application 
the respondent stated that she was entitled 
to the arrears of maintenance which fell due 
in April 1925 and October 1925 from 
ihe judgment-debtor. Reference was 
made to a similar application filed 
on the same date on behalf of 
Rani Bijai Raj Kuar (vide Ex. A-11). Both 
these applications were filed through Mr. 
Ghulam Hasan, Vakil. The applications 
are verbatim the same. On behalf of the 
respondent, however, our attention was 
drawn to another application which was 
filed by the same Pleader on the same date 
(Ex. A-10) Jn that application it was 
stated by the respondent thatshe was a 
minor and her previous guardian Thakur 
Bisheshar Bakhsh Singh had died on the 
14th of November, 1924, and that another 
guardian Thakur Muneshar Bakhsh Singh 
had been appointed on the 28th of March, 
1925, that various attempts had been made 
by both the guardians to realise the amount 
of the decree by petitions made to the 
Receiver but to no effect; that she had 
applied to the Court of the Additional 
District Judge on the 29th of August, 192, 
praying for the payment of the arrears of 
maintenance upto the 18th of October, 1923, 
for which a decree had already been passed 
in her favour andfor future maintenance 
at the rate of Rs. 200 per mensem through 
her duly appointed guardian; that the 
Receiver had absconded and that the ap- 
Plicant should now receive the said 
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&mounts. The two applications have, there- 
fore, to be read together and it would be 
‘unfair to infer an admission on 
her part that she had received future 
allowance after the 28th of October, 1923, on 
the basis of only one of these applications, 

We may also mention that the respondent 
isa minor and the payments made by the 
Receiver must have been made to her 
guardian. It is difficult to imagine that he 
would have made those payments without 
taking any reoeipts from the guardian of 
the respondent. 

We have, therefore, no hesitation in 
holding that the respondent has received 
nothing on account of her past maintenance 
which had been decreed by the late 
Oourt of the Judicial Commissioner of 
Oudh in its final order dated the 13th 
of December, 1923, nor on account of 
future maintenance accrued to her since 
that date. 

The next question which we have to 
determine under this head. is the question 
as to whether inspite of the fact that 
appellant paid certain sums on 
account of the future maintenance to the 
Receiver, but which were not paid by 
the latter to the respondent, they can be 
realised by her again from the appellant 
or whether the payment made by the 
appellant tothe Receiver should be con- 
sidered to absolve him from all liability. 

The contention raised on behalf of the 
appellant waa to the effect that payments 
made under a decree, if made to the 
Oourt whose duty it is to execute the 
decree or to the decree-holder personally 
out of Court or in any other manner ag 
the Oourt passing the decree may direct, 
should be considered as valid payments 
and reference was made in support of 
this contention to O. XXI, r.l of the 
Oode of Civil Procedure. It was further 
argued that in cases where the Court had 
appointed a Receiver under O. XL, r.1 
and had conferred upon him all powers 
for realization, the payment to him 
must be deemed to be either a payment 
made to the Court itself, since the Receiver 
was an officer of Court and thus falling 
under cl. (a) of subr. (1) of r. 1 of 
O. XXI, or a payment made according 
to the direction of tHe Court falling 
under el (c) of sub-r.(1) of r. 1 of 
O. XXI Reference was made in this 
connection to the powers conferred upon 
the Receiver by the Subordinate Judge 
in his judgment dated the 14th of October, 
1922, under which he authorised the 
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Receiver to realise various sums of money 
and to pay to the annuitants both their past 
arrears as wellas sums that were to accrue 
due in future. 

In reply to this it was urged on behalf 
of the respondent that the payments made 
by the judgment-debtor to the Receiver 
could not [A considered as payments 
made to the respondent and unless the 
money was paid to her judgment- 
debtor could not be absolved from his 
liability, 

This is rather a difficult question and 
we have not been able to make up our 
mind one way or the other. The authorities 
on this point are few. The matter 
came up before the Madras High Oourt 
only once and we are going to state what 
view wa8 taken by the different Judges of 
the said High Court. 

In a case reported as Orr v. Muthiah 
Chetty (2) which was decided by Mr. J ustice 
Muttusami Ayyar it was stated that in 
cases in which a Receiver who had been 
appointed at the instance of a judgment- 
creditor under s, 503 of the old Gode of 
Oivil Procedure of 1882, misappropriated 
the monies collected by him, the decree 
could not be considered to have been 
satisfied pro tanto, but the loss must fall 
on the estate or its owner subject to the 
Receiver’s liability. The facts of that 
case were that a money decree had been 
passed in favour of the appellant, Mr. 
Orr, by the Court ofthe District Munaif. 
In execution of the same the produce of 
& village were attached by the appellant 


and on his application a Receiver was 
appointed under s. 503 of the Code of 
Oivil Procedure, 1882, to superintend 


the harvest and to recover the melvaram 
(rent due from tenants). The Receiver 
collected a sum of Rs, &45-2-7 on account 
of melvaram but instead of remitting it 
to the Oourt, misappropriated it to his 
own use, The appellant instituted 
criminal proceedings against the 
Receiver but he could not be traced 
since he had absconded and the said 
proceedings proved to be abortive. The 
appellant then applied for execution 
against the judgment-debtor-respondent, 

uthia Ohetti, in respect of the balance 
due under the decree. The judgment- 
debtor contended that the decree must 
be taken as satisfied to the extent of 
the sum of money misappropriated by 
the Receiver. The two Courts below 
held that the money having been realized 

(2) 19 M. 501. E 
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by the Receiver, the judgment-debtor 
ought to be held absolved from the liability 
of the payment of that sum. ; 

In appeal Mr. Justice Muttusami Ayyar 
held that the Receiver though appointed 
at the instance of the decree-holder could 
not be considered to be his agent but 
must be deemed to be a custodian of the 
property on behalf of all the parties to 
the case, and such being the case if 
there occurred a loss from the default of 
the Receiver the estate must bear the 
loss. In that view of the cage the orders 
of the Court below were set aside and 
the decree-holder was allowed to execute 
his decree without being compelled to 
deduct from the amount thereof the amount 
misappropriated by the Receiver. 

The matter was taken up further in ap- 
peal and the judgment of the Appellate 
Court will be found to be reported as 
Muthia Chetti v. Orr (3). The case was 
heard by a Bench of two Judges consisting 
of Mr. Justice Shephard and Mr. Justice 
Davies. Mr. Justice Shephard took the 
game view as was taken by Mr. Justice 
Muttusami Ayyar. Mr. Justice Davies, 
however, took a different view. His opinion 
was that when a judgment-debtor paid the 
money into Court or out of Court 
to the decree-holder, or otherwise 
as the Oourt’ directed, the judgment- 
debtor ought to be considered as discharged 
of the decretal debt. He was of opinion that 
a Receiver ought to be considered to be an 
officer of the Oourt and any payments made 
to such officer should be treated as effectual 
as & payment made directly into Court. He 
cited instances of payments made by a judg- 
ment-debtor tofa bailiff or process-server and 
put the payment made to a Receiver on the 
same footing. In this state of the difference 
of opinion the matter was referred to a Full 
Bench but the appellant did not appear on 
the date fixed for the hearing of the case 
before the Full Bench, and his appeal was 
dismissed in default. 

In our opinion this matter is of great 
importance and is one that should be 
authoritatively ^ decided. We should 
therefore, like to get it settled by the Fall 
Bench of this Court. 

Fifth poini. This is the same point which 
we have discussed under the heading of 
point No. 4 and we have already expressed 
our opinion that the matter should be con- 
sidered by the Full Bench. : 

Sixth point, This point cannot be decided 
until the matter stated above has been con- 


(3) 20 M, 224 (F. B.) 
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sidered by the Full Bench since the liability 
of the appellant on proper accounts being 
taken cannot be determined until the said 
question has been decided. . 
We, therefore, refer the following question 
for decision of the Full Bench under 8, 14 
(1)of the Oudh Courts Act (Act IV of 1925)— 

“Where the judgment-debtor is proved 
to have paid money due from him under a 
decree passed by the Court to the Receiver 
appointed by the Oourt for realizing certain 
gums of money and making payments to the 
decree-holder or decree-holders, or other 
money or property is proved to have come to 
his hands and the Receiver is found to have 
misappropriated the money and the pro- 
perty, on whom should the loss fall? Should 
the loss fall on the judgment-debtor or on 
the judgment-creditor?" 

On areceipt of the reply from the Full 
Bench to our order of referencejthe case will 
again be laid for decision before us. 

Messrs. Ali Zaheer, Salig Ram and 
Narayan Lal, for the Appellant. 

Mr. J. Jackson, for the Respondent. 

OPINION OF THE FULL BENCH. 

Misra, J.—(Desember 8, 1925).—The 
question which has been referred to the Fall 
Bench for decision is as follows:— 

“Where the judgment-debtor is proved to 
have paid money due from him undera 
decree passed by the Court, to the Receiver 
appointed by the Court for realizing certain 
sums of money and making payments to 
the decree-holder or decree-holders, or other 
money or property is proved to have come to 
his hands and the Receiver is found to have 
misappropriated the money and the property 
on whom should the loss fall? Should the 
loss fall on the judgment-debtor or on the 
judgment- creditor? 

The facts of the case are sufficiently 
stated in the order of reference. For our 
purposes it is only necessary to state that in 
an administration suit brought by the 
respondent Musammat Brij Indra Kunwar, 
it was decided that she, along with certain 
other persons, was entitled to a particular 
gum as annuity as provided in the Will of 
her father Thakur Rajendra Bahadur Singh 
and a decree for the amount due to her was 
passed. Oertain property, moveable and 
immoveable, was held liable for the pay- 
ment of these annuities. The moveable 
property consisted of cash, Government 
securities and certain debts. The immove- 
able property consisted of certain villages 
situate in the eri District, The first 
Court directed the sale of the Government 
securities as well as of the immoveable 
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property and also the realization of the 
debts, the proceeds whereof was to be 
spent in paying the annuities both past and 
future. It also appointed a Receiver 
authorising him to realize the debts and to 
sell the properties if necessary and to pay 
therefrom to the annuitanta their past 
arrears as well as the sums that were to 
accrue due in future. 

On appeal the Court ofthe late Judicial 
Commissioner modified the decree only to 
this extent that it held that if the defendant 
judgment-debtor deposited a certain amount 
of money the immoveable property should 
not be sold. It caloulated the amount of 
money which the judgment-debtor should 
deposit in order to preventthe sale of the 
immoveable property. We may also indicate 
that the annuitants were only to enjoy the 
amounts of their annuities for their lives, 
and the property moveable and immoveable 
which was charged with the payment of the 
said annuities was to go to the judgment- 
debtor to the extent of what remained avail- 
able after the payment of the said annuities. 

The Receiver appointed by the first Court 
did not furnish any security. He, however, 
realized certain debts and the Government 
securities were also handed over to him. 
Besides, the judgment-debtor paid to him 
certain sums of money which he was 
liable to pay to the various annuitants of 
whom the plaintiffrespondent was one. 
The Receiver has misappropriated the 
securities and has also embezzled the 
sums of money paid to him by the judg- 
ment-debtor as well as realized byhim on 
account of debts. He has absconded and 
no trace of him can now be found. 

The question which has now been refer- 
red to us is regarding the sums paid to 
the Receiver by the judgment-debtor or 
realized by him and the securities that 
came into his hands and which he has 
either embezzled or misappropriated. 

As to the sums of money paid to the 
Receiver by the judgment-debtor or realiz- 
ed by him Iam of opinion that the judg- 
ment debtor must be considered as absolv- 
ed from tho liability of the payment of 
the said sum and I proceed to give my 
reasons for arriving at this conclusion. 

Under O. XXI, r. 1, it $ provided that all 
money payable under a decree shall be 
paid as follows, namely:— 

“(a)into the Court whose duty it is to 
execute the decree; or 
P out of Court to the.decree-holder; or 
“(c) otherwise as the Court which made 
' the decree directs.” 
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The rule further provides thatwhere any 
payment is made under cl. (a) of sub= 
r. 1 notice of such payment shall be 
given to the decree holder. It appears to 
me to be clear from the above provisions 
that where a judgment-debtor pays money 
either into the Court whose duty it is to 
execute the decree or in a manner directed by 
the Court,the payment is considered to be as 
good a payment as one made by the judg- 
ment-debtor out of Court to thedecree-holder 
himself, Where the payment is made in 
accordance with the direction of the Court 
itis not necessary to give any notice of 
such payment to the decree-holder. The 
judgment-debtor if he makes such pay- 
ment is absolved from his liability. To 
illustrate my meaning I would take the 
case where a warrant of attachment of the 
property of a judgment-debtor is issued 
and handed over for execution to the bailiff 
of the Court under the provisions of 
O. XXI, r.30 of the Cede of Civil Procedure 
or where & warrant for the arrest of the 
judgment-debtor is similarly handed over 
to the bailiff for execution under the provi- 
gions of O. XXI, r. 38 of the Oode. The 
form of the warrant of attachment will be 
found on No. 8 of Appendix B attached 
tothe Code of Civil Procedure and the 
form of the warrant for arrest in execu- 
tion will be found on No. 13 of the same 
Appendix. It wil appear from those two 
forms of warrant that the execution is 
deemed complete when the amount of 
money entered in the warrant is paid by 
the judgment-debtor to the bailiff of the 
Oourt. On the payment of the said sum 
by the judgment-debtor the bailiff is to 
return the warrant with a report that it 
has been carried into effect. If then the 
money paid by the judgment-debtor to 
the bailiff is embezzled by the latter the 
judgment-debtor cannot be considered 
to be liable to pay the said 
suma second time. The bailiff of the 
Court is an officer of the Court and the 
payment to him is in accordance with 
the direction of the Oourt entered in the 
warrant, The conclusion, therefore, to 
which I have arrived is thatif the money 
is paid by the judgment-debtor either into 
the hands of the decree-holder or to an 
officer of the Court in accordance with 
the directions of the Court he must be 
deemed to be absolved from all future 
liability of making another payment. 

It is clear from the facts stated in the 
order of reference that the Court of the 
Second Additional District Judge of Luck. 
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now gave to the Receiver appointed in 
this case directions to realise the money 
both from the judgment-debtor and from 
other sources mentioned in the judgment. 
If the judgment-debtor, therefore, made 
payments to the Receiver his payments 
willbe considered to have been made to an 
officer of the Court in accordance with the 
directions of the Court and the payments 
so made must be considered to be good as 
far as he(thejudgment-debtor) is concerned. 

Asremarked in the order of reference 
there are not many cases en the subject. 
The matter seems to have come up before 
ihe Madras High Court in a case reported 
as Orr v. Muthiah Chetty (2) and in an appeal 
from that very decision which will be found 
reported as Muthiah Chetti v. Orr (3). This 
was a case in which a Receiver had been 
appointed atthe instance of the judgment- 
creditor under s. 503 of the Code of Oivil 
Procedure, 1882,for the purpose of realizing 
money due to the judgment-debtor from 
certain tenants. The money was collected 
by the Receiver but was subsequently mis- 
appropriated by him. The question for 
decision was whether the collection of the 
amount by the Receiver had discharged 
the judgment-debtor from his liability. Mr. 
Justice Muttuswami Ayyar held that the 
Receiver though appointed at the instance 
of the decree-holder could not be consider- 
ed to be his agent but must be deemed 
to be a custodian of the property 
on behalf of the parties to the 
case, and such being the case if there occur- 
red a loss from the default of the Receiver, 
the estate must bear the loss. Inthe Ap- 


pellate Court the case was heard bya 


Bench of two Judges consisting of Mr. 
Justice Shephard and Mr. Justice Davies. 
Mr. Justice Shephard took the same view 
as had been taken by Mr. Justice Muttu- 
swami Ayyar. Mr. Justice Davies took a 
different view. His opinion was that when a 
judgment-debtor paid the money into Vourt 
or otherwise as directed by the Court the 
judgment-debtor must be considered as 
having discharged the decretal debt. He 
was of opinion that a Receiver ought to be 
considered as an officer of the Court and 
any payment made to such officer should be 
treated as effectual as a payment made 
directly into Court. I amin entire agree- 
ment with the opinion of Mr. Justice Davies 
and the analysis of O. XXI, r. 1 given in the 
earlier portion of this judgment satisfies me 
that the view taken by Mr. Justice Davies 
is correct. 

The same conclusion appears to me to be 
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deducible if we look at the case from an- 
other aspect. Reading r. Land r. 2 of O. 
XXI together it would appear that where a 
payment is made out of Court toa decree- 
holderit is necessary that such payment 
should be certifiedto the Oourt in order 
that the judgment-debtor may be exonerated 
from the liability of making the payment 
again, The payment may be certified either 
on the application of the judgment-debtor 
or that of the decree-holder. No such 
certification is provided for in the case 
where the money is paid into Court or where 
the money is paid according to the direc- 
tion ofthe Court. Where money is paid 
into Court under cl. (a) of sub-r.(1) or 
according to the direction of the Court 
under cl. (c) of sub-r. (1) the obvious reason 
for not requiring certification in these cases 
is that the payment is considered to be 
effective. I would, therefore, answer, the first 
portion ofthe reference in this way that 
where the judgmemt-debtor is proved to 
have paid money due from him under a 
decree passed by the Court to the Receiver 
appointed by the Court for realizing sums 
of money and making payment to the 
decree-holder, and the Receiver is found 
subsequently to have misappropriated the 
money, the judgment-debtor should be 
absolvedfrom his liability and the loss 
should not fall upon him, The loss in such 
acase must fall on the judgment-creditor 
towhom it would be open to sue the 
Receiver or to take such other remedy as he 
may be advised to take but he cannot be 
allowed to recover the said money again 
from the judgment-debtor. 

Astothe property which is proved to 
have come to the hands of the Receiver and 
which he has ‘misappropriated, my answer 
would similarly be that if the property 
which came into the hands of the Receiver 
and was tobe sold by him for the purpose 
of making payments awarded tothe different 
decree-holders, the loss must be borne 
rateably by the decree-holders in propor- 
tion to the amount of their decrees. The 
loss must fall on all the judgment-creditors 
and not upon one of them. I am clear in my 
mind that the Government securities, which 
wereto gointo the hands of the Receiver 
and which actually did come into his hands 
but were suhecanehitly misappropriated by 
him, were directed by the Court to be 
sold andthe sale proceeds were to be 
appropriatedin making payments to the 
different annuitants including the plaintiff 
respondent in witose favour the decrees had 
been passed in the administration suit, 
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The judgment-debtor for the reason 
stated above cannot be made to suffer the 
loss since the property which had to 
come into the hands of the Receiver did 
actually reach his hands, My answer to 
the second part of the reference, there- 
fore, is that in such a case the loss should 
not fall on the judgment-debtor but 
should fall on all the judgment-creditors 
rateably in proportion to the amount of their 
decrees, 


With these two answers I would 
return the record to the Bench 
concerned. 


Raza,J.—(December 17, 1928)—I am 
in entire agreement with the opinion 
expressed by my learned brother Mr. Justice 
Gokaran Nath Misra. In my opinion also 
the Receiver should be considered to be 
an officer of the Court and any payments 
made to such officer should be treated 
as effectual as payments made directly 
into Court. I see no reason why should 
the judgment-debtor suffer when he paid 
the money into Court or out of the 
Court to the decree-holder or otherwise 
as directed by the Court. I would also 
answer the question referred to the Full 
Bench for decision, in the manner in 
which it has been answered by my 
learned brother Mr. Justice Gokaran Nath 
Misra. 

Hasan, Ag. C. J.—(December 22, 
1928)——This is a reference to the Full 
Bench for decision of the following 
question:— 

"Where the judgment-debtor is proved 
to have paid money, due from him under a 
decree passed by the Court, to the Receiver 
appointed by the Court for realizing certain 
sums of money and making’ payments 
io the decree-holder, or decree-holders 
or other money or property is proved to 
have come to his hands and the Receiver 
is found to have misappropriated the 
money and the property, on whom should 
the loss fall? Should the loss fall on 
the judgment-debtor or onthe judgment- 
creditor?” 

The question stated above clearly 
assumes the fact that a judgment-debtor 
has in satisfaction of a decree and a 
claim against him paid money or delivered 
property but that he hah done so not 
directly to the decree-holder but to a 
Receiver appointed by the Court. On 
that fact it must be held that the act of 
the judgment-debtor is accepted as referable 
only to his liability under thé decree and 
to the other claim of the same decree- 
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holder and to no other liability. It is 
admitted that the judgment-debtor's dis- 
charge of the liability under the decree or 
the claim would have been complete had he 
paid the money or delivered the pro- 
perty to the deoree-holder. The controversy, 
therefore, centres round the question as to 
whether the payment of the money or 
the delivery of property not to the decree- 
holder but to the Receiver gives in 
law the same result or not. This brings 
me at once to the consideration of the 
circumstances in which and the objects 
for which the Receiver was appointed by 
the Court in this particular case. According 
to the order of reference the Receiver 
was appointed by the same Oourt which 
had passed the decree and which was 
seized with a suit for the administration 
of the judgment-debtor’s assets and 
was appointed for the purpose of 
realizing debts that might be due to 
the estate of the judgment-debtor and 
also to sell his properties, if necessary, 
with directions as to the ultimate destination 
of the proceeds and that was to pay 
the decree-holder in satisfaction of the 
decree and also in satisfaction of a 
future claim of annuity. If such were 
the directions and the object of the Court 
in making the appointment of the Receiver 
it follows that he had the authority of 
the Court to receive the judgment-debtor's 
money and property in satisfaction of 
the decree and tho claim of the annuitants. 
That the Oourt could in exercise of its 
powers with which it is invested by 
law prescribe a mode for satisfaction of 
the decree by the judgment-debtor is 
beyond doubt—see cl. (c), sub-r.1 of r,1, 
O. XXI of the Code of Civil Precedure. In 
this particular case the mode prescribed 
was payment to the Receiver. I hold, 
therefore, that when the judgment-debtor 
paid money to the Receiver with the 
object of satisfying the decree or the 
claim against him and also delivered 
property to him for the same object his 
act in doing so was an act in accordance 
with the directions of the Court and, 
therefore, valid. The same conclusion is 
reached by considering the effect of the 
provisions of s. 51 of the Code of 
Oivil Procedure. Those provisions 
authorize the Oourt to order execution of the 
decree: 

(a) by delivery of any property specifically 
decreed. 
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(d) by appointing a Receiver. 

(e) in such other manner as the nature of 
the relief granted may require. 

In arriving at the result mentioned 
above I have not felt much difficulty but 
my difficulty arises now. Rule 1 of O. XXI 
of the Code of Civil Procedure says that all 
money payable under a decree shall be 
paid in any of the three ways mentioned in 
cls. (a), (b) and (c) of sub-r. (1) respectively. 
The rule does not proceed to state that if 
money is paid in accordance with any of 
the three modes the decree shall stand 
satisfied and the judgment-debtor absolved 
of his liability under the decree in its 
entirety or proportionately as the case may 
be. Butifthisis notsoexpressedin words 
can it be said that the same is not intend- 
ed by necessary implication? I think 
not. In myopinion that rule must mean 
two things: 1. The mode in which a 
judgment-debtor must pay money under 
& decree and that he shall not pay in 
any other mode and (2) that if he has so 
paid he has discharged his liability under 
the decree. 

Perhaps the implication isclearerin cases 
where the Oourt is to certify payment 
or adjustment of a decree and the 
certificate has been recorded. On the cir- 
cumstances it must be held that 
the present case is not a case 
of that nature. The payment or an 
act done in accordance with the rule will 
become wholly illusory unless it be held 
that the rule impliedly includes all the 
incidents or consequences strictly result- 
ing from it. When money payable under 
adecree is paid by a judgment-debtor in 
accordance with the direction of the 
Court which made the decree the act of 
payment must involve to save itself from 
utter futility the necessary consequence 
of freedom of the judgment debtor from 
his liability under the decree. It is a 
well accepted maxim of interpretation 
that an enactment includes all the incidents 
or eonsequences necessarily resulting from 
it. An illustration of this maxim will 
be found in the case of West India 
improvement Co. v. Attorney-General of 
Jamaica (4). On these grounds my answer 
to the question isthe same as given by my 
learned brother Misra, J. 


By the Court.—(December 22, I1928).— 
The answer to the question is that the 
loss should fall on the judgment-creditor. 


(4) (1894) A, O. 243; 70 L, T, 80. 
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JUDGMENT OF THE DIVISION 
BENCH. 
Misra and Raza, JJ.—(January 7, 
1929)—The reply of the Full Bench 
to the reference made by us has been 
received and laid before us, Before decid- 
ing this appeal it is necessary that we 
should make certain enquiries. This is 
necessary in order to determine the defici- 
ency which has occurred on account of 
the items Nos, XIV and XVII, which the’ 
appellant Thakur Jai Indra Bahadur 
Singh ought to have paid into the Oourt in 
accordance with the order of the late Court 
of the Judicial Commissioner of Oudh, 
dated the 18th July, 1924. We have already 
mentioned . in our previous judgment 
that the record of the case showed that on the 
29th of July, 1924, a letter had been sent 
by the Additional District Judge, to the 
Agent, Allahabad Bank, directing him to 
deliver the said securities to the Receiver. 
It would be, therefore, safe for us to pre- 
sume that the securities mentioned in our 
judgment, viz, 6 per cent. bonds of 
Government Loan of 1922 Nos. J 0003370 
and J 0003371 each of the face value of Rs. 
19,000 and 32 per cent. Government Promis- 
sory Notes of 1865, detailed below,* must 
nave been handed over to the Receiver 
somewhere about that time. It would, there- 
fore, be necessary to enquire what would 
bethe value for which these 6 per cent. 
bonds and 3} per cent, Government Promis- 
sory Notes of 1865 could be sold at the end 
of suly, 1924, and the beginning of August, 
1994, We, theretore, direct the Registrar 
of this Court and enquire both from the 
Allahabad Bank, Ltd, Lucknow, and also 
from the Imperial Bank, Ltd., Lucknow 
Branch, the rate at which the 6 per cent. 
bonds of Government Loan of 1922 and 34 
per cent. Government Premissory Notes 
could be sold in the market in the months 
of July ard August, 1924. On receipt of this 
reply and after expiry of one month from 
this date this case will again be put for 
hearing before us. 

Misra and Raza, JJ.— 
(March 1, 1929). This is in con- 
tinuation of the order of reference to the 
Full Bench dated the 18th October, 1928, and 
the order made by uson the 7th January, 





Rs 

*]. G.P. Note No. 309756 of 1865 for 10,000 
2. 55 9409 » ,000 

3. 3 309410 5 1,000 

4. 5 . 309413 3 1,000 

5. is, te 309414 3 1,000 

6. 5 309380 3 500 

Total 14,500 
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1929, after the receipt of the reply of the 
Fall Bench. 

The enquiry which we directed in the 
fatter order has now been made and the 
appeal may now be decided in accordance 
with the result of the said enquiry. 

A memorandum of account has been 
filed before us by the learned Counsel for 
the parties indicating what amount the 
juagment-debtor-appellant. Thakur Jai 
Indar Bhadaur Singhshouldnow be directed 
to deposit in the Court below. We proceed 
to pass our orderin accordance with the 
said memorandum, which we have examined 
and find to be correot, 

In accordance with the order of this 
Court dated the 18th October, 1928, the 
judgment-debtor-appellant has been found 
liable to deposit the sum of Rs. 3,493 on 
account of the value of cattle, which was 
alleged to have been with the previous 
Receiver and finally came into the hands 
of judgment-debtor (item No. X). He has 
also been found liable to deposit the sum of 
Rs. 1,746-10-11 on account of the price of 
the cattle which were sold by the said 
Receiver and which money also ultimately 
came to the hands of the appellant (item 
No. XVI). His liability in respect of these 
two items is, therefore, according to the said 
order clearly established. 

As to thedeficiency on account of the value 
of 3$ per cent. Government securities of 
1865 we may point cut that they were treated 
by the late Court of the Judicial Commis- 
sioner of Oudh in ite preliminary judgment 
dated the,28th November, 1923, and the final 
judgment dated the 13th December, 1923, 
88 bearing a value of Rs. 14,500 (item 
No. XVID. The accuracy of this amount 
has been challenged. According to the 
enquiries now made these Government 
securities which passed into the 
hands of the Receiver, Babu Brijmohan 
Dayal, were worth only Rs. 68 per 
Rs. 100 and according to this  cal^ula- 
tion their actual value came to Re, 9,860. It 
is admitted by the parties that a sum of 
Ra. 1,834-13-0 was due on account of interest 
of these Government securities, which must 
be supposed to have been realised by Babu 
Brijmohan Dayal. The total value of these 
securities, therefore,comes to Rs. 11,694-13 0 
The deficiency on this head (item 
No. XVII), therefore, comes to Rs, 2,805 3-0. 

We now take up the Government bonds 
of 6 per cent. loan of 1922 of face value of 
Rs. 20,000 (item No. XIV) which were 
purchased out of the money deposited by 
the Court of Wards of Jhandipurwa and 
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Majhigaon estates on account of the 
profits decreed by their Lordships ‘of the 
Privy Council. On enquiry it is found that 
at the time when they are considered to be 
appropriated by the Receiver Babu Brij- 
mohan Dayal their value was Ra, 102 per 
Rs. 100. According to this calculation the 
value of these bonds comes to Rs, 90 400 
It is admitted by the parties that the 
interest due on these bonds and which ia 
supposed as having been realised by the said 
Receiver was Rs. 1,952-3-8. The total value 
of these bonds, therefore, comes to Rs 
22,352-3-8. In the aforesaid order of the late 
Court of the Judicial Commissioner of 
Oudh the value of these bonds was taken 
at Re. 27,929-4-7. The difference, therefore 
on ever ee ee ae deficiency on 
this head (Item No. XIV), the 
to Rs, 5577011. ^ therefore, comes 
According to this account the ; 
ree ia is liable to pay Es. BT 


Rs. as, 


l. On account of item No. X . 3493 0 6 
2. Ọn account of item No. XVI <. 1,748 1019 
3. Ox accountot the defioieney in  ' 
item No. XVII .. 2805 3 0 
4. On account of the deficiency in 
item No. XIV - 5,577 011 





Total =. 13,691 14 10 
As to the allowance for 18months a 


mencing from November, 1823,up to 

of April, 1925, which was the due. dis 
cussed in the judgment of thia Oourt dated 
the 18th October, 1928, under points IV and 
V our finding was to the effect that sums 
covered by receipts dated the 2nd August 
1924, (Ex. A-23) dated the 7th September 
1924 (Hx. A-24) and dated the 26th May 
1925 (Ex. A-25) were paid by the judgment- 
debtor tothe Receiver and according to 
the reply given by the Full Bench the 
judgment-debtor must be considered to have 
been absolved of his liability by the pay- 
ment of these sums of money. The see 
payable to the decree-holder-respondent 
MADE d ud uer on account of 

e allowance decreed to her f i i 
comes i Re 3.600. or this period 
ixth point,— We have now to 

the final accounts under the aep ER 
which we had postponed doing till the 
reply of the Full Bench had been received 
and the enquiries from the different Banks 
had been completed. As this hag now been 
done we now declare that on accountin 
the judgment-debtor-appellant is liable 16 
deposit a sum of Rs, 13,621-14-10 ont of 
which the decree-holder-respondent will b 
entitled to recover according to her share, 
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She is obviously not entitled to the whole 
of this amount since the various annuitants 
for whose benefit this amount had been 
ordered to be deposited by the late Court 
of the Judicial Commissioner of Oudh con- 
sist of Rani Bijai Rej Kuar, Musammat Jai 
Indar Kuar and one Kundi Paharni besides 
the respondent Musammat Brij Indar Kuar, 
Further she will not be entitled to receive 
any allowance for the period commencing 
with November, 1923,and ending with 
April, 1925, since it has been already found 
by us that the payments on this account 
had been made by the judgment-debtor- 
appellant to Babu Brijmohan Dayal, The 
respondent Musammat Brij Indar Kuar will, 
however, be entitled to recover from the 
appellant Thakur Jai Indar Bahadur Singh 
her future maintenance with effect from 
May, 1925. | 
We, therefore, set aside the decree of the 
learned District Judge, dated the 4th July, 
1998, and declare that instead of 
Bs. 17,721-14-10 in respect of which the 
respondent agked the Oourt to call upon the 
judgment-debtor. appellant to pay it in 
Court, a sum of Rs, 13,621-14-10 will be gub- 
stituted. The judgment-debtor will be 
called on to deposit the said amount in 
. Court and if hefails to do soa sufficient 
portion of the property given by him as 
security for the due performance of the 
final order of the late Court ofthe Judi- 
cial Commissioner of Oudh, dated the 12th 
December, 1923, will be attached, and. sold. 
Three months’ time from this date will be 
given to the appellant to deposit this 
amount, failing which the proceedings in 
execution will be taken against the property 
indicated above. 
As to costs our order is that the parties 
will pay and receive costs in both the 
Oourts in accordance with their success 


and failure. 


A. Decree set aside. 


OUDH CHIEF COURT. 
ExmourroN or DRORER APPEAL No. 4 oF 1928. 
August 27, 1928. 
Present :—Mr. Justice Raza and Mr. 
Justice Misra. 
GANGA BAKHBH SINGH—Dzosgs- 
HOLDER—ÅPPELLANT 
versus 
SHEO BAKHSH SINGH AND ANOTBER— 
JupaMENT-DEBTORS—RESPON DENTS. 
Civil Procedure Code (Act V of 1908), O. XXI, r. 66 
—BHzecution of deoree—Property described as share of 
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mortgagor in bhaiya chara village—Suffictent specifie 
cation. 

Where the property.in respeot of which a decree 
is passed represents the share of the judgment- 
debtorin a bhaiya chara village, description of the 
property assuch is & sufficient specification of the 
property for the purpose of selling it in execution 
of the decree. [p. 765, col. 2.] 

Baijnath Goenka v. Ravaneshwar Prasad Singh (1), 
roferred to. 

Appeal against an order of the District 
Judge, Sitapur, dated the 24th October, 
1927, reversing that of the Additional Sub- 
ordinate Judge, Sitapur, dated the 20th, 
July, 1927. 

Messrs. Radha Kishan and S, N. Srivastava 
for the Appellant. 

Mr. H. Qidwai for Mr. A. P. Sen, and Mr. 
Sailen Roy for Mr. S. N. Roy, for the Res- 
pondents. 

JUDGMENT.—This is an appeal from 
anorder of the District Judge of Sitapur 
dated the 24th of November, 1927, setting 
aside the order of the Additional Subordi- 
nate Judge of Sitapur, dated the 20th Jaly, 
1927, in an execution ease. 

The following facts are no longer in con- 
troversy. One Nawab Singh was the owner 
of a 1/8th share in khata No. 18/8 in village 
Kachuri in the District of Gonda. That 
share was equivalent to l6 bighas 4 biswas 
24 biswansis, It appears that the tenure of 
the village is bhaiya chari. Nawab Singh 
sold 1 bigha 17 biswas to Bheo Bakhsh 
Singh and then he mortgaged his remain- 
ing 14 bighas 7 biswas 24 biswansis share to 
Ganga Bakhsh Singh on 2nd June, 1919, ' 
It was simple mortgage. He then madea 
gift of 2 biswas 24 biswansis share in favour 
of Bhola Singh. subsequently, on the Ist 
of February, 1920,he executed another 
mortgage in respect of his 14 bighas 5 biswas 
share in favour of Sheo Bakhsh Singh. 
This mortgage was & possessory mortgage. 
Sheo Bakhsh Singh was directed to pay off 
Ganga Bakhsh Singh's mortgage of 2nd 
of June, 1919. However, he failed to pay off 
that mortgage. As the money due to Ganga 
Bakhsh Singh was never paid, he brought 
a suit for sale of the mortgaged property 
in March, 1925, against Bhola Singh and 
Sheo Bakhsh Singh. It should be noted 
that Bhola Singh was impleaded as the 
heir of Nawab Singh who had died in the 
meanwhile, 

Ganga Bakhsh’s claim was decreed by the 
Court in respect of the property comprised 
in his mortgage. The preliminary decree 
was passed on the 24th November, 1925, and 
the final decree on the 24th of September, 
1926. Itso happened that the village was 
partitioned by order of the Revenue Court 
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in the meantime but this fact was not 
brought by any of the parties to the notice 
ofthe Oourt. Allthe parties who are part- 
ies to this litigation were parties to the 
partition case also, The result of the parti- 
tion was that 2 biswas 24 biswansis share of 
Nawab Singh in khata No. 18/8 was allotted 
to khata No. 8 which was made after Bhola 
Singh and the share of 14 bighas 5 biswas was 
allotted to khata No. 11 named after Sheo 
Bakhsh Singh. It was expressly stated in 
the tarz taqsim that the land allotted to 
khata No. 11 is both proprietary as well as 
mortgage land of Sheo Bakhsh Singh. 
It is not denied that the mortgage land 
was that very land which was compris- 
ed in the possessory mortgage of Sheo 
Toa Singh dated the lst of February, 

Ganga Bakhsh Singh applied for execu- 
tion of the decree. His application was 
opposed by Bhola Singh and Sheo Bakhsh 
Singh. Bhola Singh had no objection to 
the saleof 2 biswas zi biswansis gifted land 
that had been allotted to his khata No.8. 
Sheo Bakhsh’s contention was that he had 
become the owner of all the lands in khata 
No. 11 by virtue of partition and, therefore, 
Ganga Bakhsh Singh had no right to pro- 
ceed against any land of that khata. There 
is no doubt that he had raised this objec- 
tion dishonestly. The fact is that the pro- 
perty which had been mortgaged to him 
by Nawab Singh had been allotted to 
his khata as mortgagee and nos as proprie- 
tor. It was also contended on behalf of 
Sheo Bakhsh Singh that the question as to 
the property against which execution was 
to be taken out could notebe deter- 
mined or decided in the exesution proceed- 


ings. 

The learned Subordinate Judge disal- 
lowed the objection of Sheo Bakhsh Singh. 
He directed that the execution application 
should be amended so as to enable the 
decree-holder to execute the decree in res- 
pect of 2 biswas 24 biswansis out of khata No. 
8 and 14 bighas 5 biswas out of khata No. 


Jl. 

Sheo :Bakhsh Singh appealed and his 
appeal was allowed by the learned District 
Judge of Sitapur. The learned District 
Judge was of opinion that the decree-hold- 
er could not claim to execute his decree 
against a khata different to that specified 
in the decree, and that the decree-holder 
should apply for a formal amendment of the 
decree. 

Ganga Bakhsh Singh has now come to this 


Court in second appeal. 
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We think this appeal should be allowed. | 
The only point for determination in this 
appeal is whether the share of 14 bighas5 
biswas land which was allotted to Sheo 
Bakhsh Singh's khata No. ll and was 
shown therein as mortgage land can be 
sold in execution of Ganga  Bakhsh's 
decree. In our opinion this question must 
be answered in the affirmative. It isclear 


‘that the lands of the entire khata No. 11 


have not been allotted to Sheo Bakhsh 
Singh as a proprietor and lands repre- 
senting the share of 14 bighas 5 biswas 
have been allotted tohim as a mortgage 
from Nawab Singh. There is no reason 
why the decree obtained by Ganga Bakhsh 
Singh should not be executed against the 
said share which has been allotted to Sheo 
Bakhsh Singh's khata No. 11. The learned 
Counsel for the respondents has argued 
before us that there was no specification of 
lands and so the decree could not be 
executed against any land of Sheo Bakhsh 
Singh's khata No. ll. We think this 
contention is not well-founded. The 
property in respect of which the decree 
was passed represented the share of the 
mortgagor in a bhaiya chara village. 
Mutation was effected in favour of Sheo 
Bakhsh Singh in respect of that very 


‘share as evidenced by Ex. 1. Lands to 


the extent of 14 bighas 5 biswas which 
have been allotted to khata No. 11 as 
mortgage lands must be held to repre- 
sent the property in respect of which the 
decree has passed, and i is a 
sufficient specification of the mortgaged 
property which is to be sold in execution 
of the decree. We think the principle of 
decision in the case of Baijnath Goenka v. 
Ravaneshwar Prasad Singh (1) helps the 
appellant's case. It was held in that case 
that where a decree gives aright to posses- 
sion of a share in any ijmali mahal which 
has already been partitioned under the 
Estates Partition Act, the Court in proceed- 
ings for execution of the decree has 
power under s.47 of the Oode of Oivil 
Procedure, 1908, to put the decree-holder 
in possession of the specific lands substitut- 
ed for his share on partition. No difficulty 
arises in this case so far as identification 
of the mortgaged property is concerned. 
The property in dispute which formerly 
belonged to khata No. 18/8 now belongs to 


o 69 Ind. Oas. 180; 49 I. A. 130; A. L R. 1092 
P. G. 54; 20 A.L, J. 650; 31 M. L. T. 43; 36 OL J. 
1; 43 M'L. J. 194; (1922) M. W. N.415; 18 L, W. 138; 
3'P. L. T. 547; 26 O. W. N. 906; 24 Bom. L, R. 974; J 
Pat, 378; 9 O. & A.L. R. 93 (P. O). 
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khata No. 11 and Bheo Bakhsh Singh held 
the same under the mortgage of the Ist 
of February, 1920. We are not prepared 
te grantthe request made by the learned 
Counsel for the respondent that the case 
should be remanded to ascertain what 
lands out of khata No. ll represent the 
mortgaged property. It is unnecessary in 
this case to make any inquiry as to the 
identity of the property when the extent 
of the share representing the morgaged 
property is sufficiently clear. 

The result is that we allow the appeal, 
get aside the decree of the learned District 
Judge and restore that of the learned 
Subordinate Judge. The appellant will get 
his costs from the respondent Sheo Bakhsh 
Singh in all the three Oourts. 


G. H. Appeal allowed, 


OUDH CHIEF COURT. 
First Civit Appaat No, 59 or 1928. 
April 24, 1928. 

Present:—Sir Louis Stuart, Kr., Ohief 
Judge, and Mr. Justice Nanavutty. 
HEMNATH AND oTEBRS—PLAINTIFFS— 
APPELLANTS 
versus 
WILAYAT AHMAD AND OTHBRE— 
DHEANDANTS— RASPONDENTS, 

Court Fees Act (VII of 1870), s. 7, els. (v), (ix)— 
Suit by mortgagee for possession of mortgaged property 
—Court-fee. : 

In asuit by a mortgages to recover possession of 
the mortgaged property under the terms of the deed 
of mortgage, the Gourt-fee is to be calculated 
according ta the principal money secured by the 
mortgage and not according to five times the land 
revenue assessed on the property. 

First appeal against a decreeofthe Suk- 
ordinate Judge, Sitapur, dated the 6th Jan- 


uary, 1928. 

Mr. H. D. Chandra, for the Appellant. 

JUDGMENT.—The question that we 
have to decide is whether a plaintiff suin 
as a mortgagee for possession of mortgage 
property should pay a Court-fee according 
to the money alleged to be due on the 
mortgage-deed or according to five times the 
land revenue assessed on the mortgaged 
property. The Stamp Officer is of. opinion 
that they should pay upon & valuation of 
the amount of money alleged to be due on 
the deed of mortgage. The Court Fees Act, 
VII of 1870, does not expressly cover the 
pase. The case dogs not fall, in our opinion, 
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under the provisions of 8. 7, cl. (o), for it ia 
not a suit for possession of land within the 
meaning of that section. That sectionis a 
section which covers suits for the proprietary 
possession of land. Here the possession 
sought is not proprietary possession but 
possession as mortgagee in accordance with 
the alleged terms of a deed of mortgage 
and it will be open to the morigagor to 
recover possession upon redemption of the 
mortgage. The case ought to be provided 
for under the provisions of s. 7, cl. (ix), but 
it is not explicitly provided for there. 
However the principlesin that sub-section 
are sufficient to indicate therule to be 
applied. We find there that when a mort- 
gagee brings a suit to foreclose a mortgage 
or where a person holding a mortgage by 
conditional sale applies to have the sale 
declared absolute the fee is to be calculated 
according to the principal money expressed 
te be secured by the instrument of mort- 
gage. This is a suit by amortgagee to 
recover possession under the terms of the 
deed of mortgage and, in our opinion, the 
Court-fee ought to be according to the 
principal of mortgage. That valuation is 
not as great as the valuation stated by the 
office. It is nine thousand rupees, We 
direct that the amount of Court-fee be 
calculated on that valuation in both Courts. 
After the office has prepared a statement of 
the amount now due the appellants will be 
allowed till the 16th of July, 1928, to make 
up the deficit. No further extension will 
be granted in any circumstances. 


A. Order accordingly. 


OUDH CHIEF COURT. 
Sroonp RENT APPBAL No. 37 or 1928. 
January 4, 1929. 

Present: —Mr. Justice Misra and 
Mr. Justice Pullan. 
RAGHUNANDAN-—DEFENDANT— 
APPELLANT 

: versus 
RAM DAT--PLAINTIFF— RESPONDENT, 

Prineipal and agent —Accounting—Agent's lability 
to pay interest —Demand, necessity of. 

Where there is no agreement or usage to pay 
interest and the case does not fall within the pur- 
view of the Interest Act, a party liable to account 
cannot be helf liable to pay interest until it is 
shown that he was called upon to render accountg 
and failed to do ao. 

Lalman v. Chinta Mant (1), referred to. Y 


4 
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Second appeal against a decree of the 
First Additional District Judge, Bara Banki, 
dated the 6th February, 1928. 

Mr. Piarey Lal Varma, for the Appellant. 

Mr.Bisheshar Nath Srivastava, for the 
Respondent. 


JUDGMENT.—This is an appeal 
arising out of a suit for rendition of 
accounts under s. 108, cl. 5, of the 
Oudh Rent Act, XXII of 1856. The suit 
was brought by the plaintiff-responent 
against the defendant-appellant for recovery 
ofasum of Rs. 2,725-5-9 on account of 
principal and interest by rendition of 
aceounts for the years 1326 Fasli to 1331 
Fasli. The plaintiff's allegation was to the 
effect that the defendant was his agent and in 
that capacity realizad the money on his 
behalf. Out of thesum claimed Ra. 1,683-10-9 
was on account of principal and Rs. 1,041-11 
on account of interest at the rate of 1 per 
cent. per mensem calculated from the end 
of every fasli year for which realization 
had been made, 

The defence put forward by the appel- 
lant was to the effect that he was not the 
agent of the respondent but had been col- 
lecting rent in the capacity of a thekadar 
under a thekanama executed by one 
Mathura Prasad the former lambardar, in 
respect of the entire mahal of which col- 
lections had been made. The period of the 
theka was alleged to have expired in 1330 
Fasli and the collections forthe year 1331 
F'asli were alleged to have been made by the 
appellant in the capacity of a co-sharer, his 
own sons who were joint with him having 
acquired in that year & share in the mahal, 
This defence has been overruled by both 
the Courts below. They have held that the 
alleged theka was never put into force and 
ihe Revenue Courts did not recognize it 
when mutation was sought for by the appel- 
lant on the basis thereof. In that view of 
the case the trial Court passed a decree in 
favour of the plaintiff-respondent for the 
sum claimed and that decree has been 
upheld by the learned First Additional 
District Judge of Lucknow at Bara Banki. 

In second appeal before us only one point 
has beenraisedand thatis the point relating 
to interest, 


We have heard arguments on this point 
at some length and are of opinion that the 
defendant-appellant cannot be held liable 
to pay interest until it be shown by th 
plaintificrespondent that the former was 
alled upon by the latter to give account 
pnd that he refused to do so. In Lalman v., 
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Chinta Mani (1) it was held by Piggott and 
Walsh, JJ. that where money is recover- 
able by a principal from an agent as having 
been received by the agent on the princi- 
pal's behalf, the agent is not as a rule 
liable for interest unless by virtue of an ex- 
press agreement or of some mercantile 
usage. The learned Judges observed on 
page 256* as follows:— 

“The only grounds upon which interest 
can be claimed upon such a eum of money 
when the liability for the sum is establish- 
ed are to be found, either in 8.73 of the 
Contract Aot, illustration (n), or in the 
Interest Act (XXXII of 1839) Illustra- 
tion (n) deals with an express contract by 
one person to pay a sum of money to 
another on a day specified and providea 
that whatever loss the obligee can show 
by failure to pay he can only recover 
interest from the due date upto the date 
of payment. That illustration clearly deals 
with the breach of an express contract 
and the view taken in Pollock's Indian 
Oontract Act, and we agree with it, is 
that it does not intend to abolish the 
erdinary rule or to supersede the Act of 
1839. This case clearly does not come 
within that illustration. Act XXXII of 
1839 provides that interest shall be payable 
upon all debts or sums certain, payable 
at a certain time or otherwise, if such 
debts or sums be payable by virtue of some 
written instrument, or if payable other- 


wise, then from the time when demand 


of payment shall have been made in writ- 
ing, 80 as such demand shall give notice 
to the debtor that interest will be claimed 
from the date of such demand until the 
term of payment. It is not suggested that 
the case comes within that provision. That 
Act goes on to provide that interest shall 
be payable in all cases in which it is now 
payable by law. The question, therefore, 
remains, whether by the general or common 
law interest is payable in respect of such 
a transaction as this, The rule of English 
Oommon Law was that interest was not 
payable on ordinary debts unless by agree- 
ment or by mercantile usage, nor could 
damages be given for non-payment of 
mere money debts.” : 

It is clear from the facts of the case 
before us that no Oxpress agreement to 
pay interest was either alleged or proved; 
nor was any evidence given of any usage 
or village custom. In the absence of such 
evidence one other ground upon which 

(1) 49 Ind. Cas. 696; 41 A. 294; 17 A. L. J. 169. 

kaa ARAN 
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interes& can be claimed is under the 
Interest Act (XXXII of 1839) which 
provides that a Court has to allow interest 
in cases where certain debts or sums of 
money are payable at a certain fixed time 
and the payment ig not made. In such 
cases the Oourt has power to allow interest 
to the creditor from the time when such 
debts or sums were payable. It also pro- 
vides that if such debts or sums of money 
are payable at a fixed time otherwise then 
by virtue of some written instrument and 
the payment has not been made, the 
interest may be awarded from the date 
fixed for such payment provided the pay- 
ment of it is demanded in writing, It is 
admitted that the case before us is not 
covered by any of those provisions embodi- 
edin the Interest Act (XXXII of 1839) 
since it is not shown that the defendant- 
appellant was appointed agent on behalf 
of the plaintiff-respondent under any deed 
providing payment of sums realized by 
him ata stated time or that money was 
demanded from him in writing. We are, 
therefore, of opinion that under the pro- 
visions of Act XXXII of 1839 the plain- 
tifffrespondent is not entitled to claim 
interest, 

It, however, appears to us to be a settled 
tule of all the Courts of Equity that an ac- 
counting party may under certain circumst- 
ances be chargéd with interest. In Turner 
v. Burkinshaw (2), Lerd Chelmsford, L. C. 
observed :— 

“Tt isthe duty of an agent to be constantly 
ready with his accounts. But this must 
mean thatthe agent must beready to render 
his accounts when they are demanded. If 
no demand is made upon him, it is the 
simple case of an agent retaining money 
which he ought to pay over, but which he 
has not been required to pay ; and there is 
no case, of which I am aware, where, under 
such circumstances without anything more, 
the agent has been. made to pay in- 
terest.” 

It would thus appear that if the appel- 
lant was called upon to render accounts and 
refused to do so he would be liable to pay 
interest. 

The learned Advocate for the respondent 
referred us to para. 3 of the plaint where an 
allegation was made to the effect that the 
defendant refused to pay the amount due 
from him or to render any accounts in res- 
pect of it, and it was contended by him on 
the basis of this allegation that the res- 


(2) (1867) 2 Oh, A. 468; 15 W. R. 753. 
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pondent had made & demand upon the ap- 
pellant torender accounts and that he had 
failed to doso, "There is no doubt that this 
allegation is to be found in the plaint but 
our difficulty is that it does not specify as 


1o when this demand was made, and without 


this information we are unable to calculate 
the interest which ought to be awarded to 
the plaintiff, 

It was next contended that the attitude 
ofthe defendant-appellant throughout had 
been that he had denied the fact of his 
agency and under those circumstances he 
ought to be presumed to have refused to 
render accounts, We are of opinion that 
we cannot make any presumption as to the 
refusal to render accounts at any period 
prior to the institution of the suit. The refusal 
embodied in the written statement would 
only take us to the period when that al- 
legation was made or at any rate when the 
suit was instituted. It cannot obviously, 
unless there is any evidence to that effect, 
take us to any anterior date. 

The learned Advocate for the respondent 
next urged, and we think rightly that the 
plaintiff-respondent had been prevented 
from proving a specific demand made by 
the plaintiff calling upon the appellant to 
render accounts, by the attitude which the 
defendant-appellant took in the case, His 
contention wastothe effect thatthe appellant 
had denied the very fact of agency and had 
never taken the present plea. There is no 
doubt that this is true and in order to do 
justicein the case we are of opinion that 
an opportunity should be given to the plain- 
tif-respondent to prove as to whether he 
made a demand upon the defendant-ap- 
pellant to render accounts, and if eo 
when. 

We, therefore, send an issue down to 
the lower Appellate Court to the following 
effect : | 

Did the plaintiffrespondent make any 
demand upon the defendant-appellant to 
render accounts in respect of realizations, 
and if se, when ? 

The lower Appellate Oourt will give 
opportunity to both the parties to produce 
such evidence as they may like to produce 
in respect of this issue. The finding is to 
be returned within six weeks. Parties will 
be allowed to file objections within ten days 
from the date of the finding. 

A. Case remanded, 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
ORIGINAL Orva Suit No. 278 or 1926. 
July 12, 1929. 

Present: —Mr. Kalumal Pahlumal, A, J, C. 
FRANOIS PAUL DE SOUZA— 

PLAINTIFF 


versus 

Tas SHORETARY or STATE ror INDIA 

in COUNCIL—DRFANDANT. 

Railways Act (IX of 1890), ss. 77, 144—Goods 
Tarif (N. W. RJ, r. 6—Coaching Tarif (N. W. R.), 
rr. $2, 150—Notice te Ageni—Delegation of Agents 
powers—Notice to subordinate when notice to Agent— 
Consignment of cattle—Consignor's duty to inquire 
about proper route and time of consignment, 

Rule 6 of the Goods Tariff, N. W. Railway, which 
directs that any application in connection with 
claims for compensation and refund of overcharges 
should be made to Divisional Oommercial Officers 
mentioned therein as the case may be, does not 
dispense with the statutory requirement of 8.77 of 
the Railways Act of giving a notice to the Agent of 
the Railway within six months of the loss or 
damage, and, if inany case the notice to the 
Divisional Commercial Officer is relied upon, it 
must be proved as a fact that it was communicated 
by him to the Agent within the statutory period. |p. 
771, col. 1] 

Secretary of State for India v. Firm of Bellaram 
Mohandas (1), relied upon. 

Devi Ditta. Mal v. Secretary of State for India (2), 
distinguished. 

Mahadeva Aryar v. South Indian Ry. Co. (3), re- 
ferred to. 

Rule 6 of the Goods Tariff applies to goods 
carried by goods trains and has no application 
to the case of live stock carried by passenger 
trains, | 101d.) 

Notice of suit against a Railway Company can be 
served only in one of the three ways described in 
s 140 ofthe Railways Act, [ibid.] 

It is the business of consignors to acquaint 
themselves with the rules and regulations of the 
railway to find out the time and route that will suit 
their purposes. [p. 772, col. 1.] 

Arunachellam Chettyar v. Madras Ry. Co. (6), relied 

. 


upon. 

"Onder r. 150, Coaching Tariff, the attendant who 
is allowed to travel free is solely responsible for 
the watering and feeding of the animals en route. [p. 
773, col. 1.) 

A person bringing cattle to a Railway “Station 
is bound to inquire as to the times of running of 
cattle trains and cannot by omitting to inquire put 
upon the Company the obligation to forward cattle 
out of the ordinary course of their arrangement, 


ibid. 
; Me W. Lobo, for the Plaintiff, 
Mr, Choithram Dewandas, for the Defend- 


ant, 


JUDGMENT.—Thp precent is a case 
arising out of aconsignment of 50 pigs de- 
livered to the Railway authorities at Delhi 
for carriage to Karachi Oantonment on 
March 12, 1925. a four-wheeled wagon 
was requisitioned from N. W. Railway and 
utilised for carriage of the live stock. 
The passenger train with this consignment 
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left Delhi at 5-30 P. Mm, on March 12, 1925, 
reaching Samasatta at about 4». m. On 
March 13, 1925, probably the same train 
after a halt of about 6 hours at this station 
left carrying pigs arriving at RohriJuno- 
tion on March 14,1925 at about 7 a. M. 
Here as the train bringing pigs had to step, 
the wagon with pigs was detached and 
taken toa goods shed platform. Another 
train to which this wagon was attached left 
Rohri at about 7 P. M. same day. 35 pigs 
out of this consignment expired in transit 
before reaching Karachi Oantonment. One 
of the remaining 15 pigs it appears died at 
Cantonment station and two more soon 
after they reached the farm of the 
plaintiff. 

Events so far are admitted or may be 
taken as established on the evidence re- 
corded. . 

The defendant's liability for this loss of 
38 pigs is based on the alleged neglect or 
misconduct of Railway servants, firstly, 
because the goods were despatched from 
Delhi without obtaining freight in advance 
and instructions from the consignor or 
without affording the consignor an op- 
portunity of giving instructions, secondly, 
because the pigs were not despatched by a 
through train so as to avoid detention of 
12 hours at Rohri, thirdly because, the 
pigs were loaded in awagon not sufficiently 
large to accommodate the number, fourthly, 
because Lachman attendant in charge of 
pigs was not permitted to throw out car- 
casses of pigs found dead at Rohri, and 
fifthly, a8 no opportunity was given for 
making proper provision for food and 
water needed for pigs. The loss suffered 
by the plaintiff is valued at Rs, 1,373-10-0, 
the details whereof are found in the memo, 
annexed tothe plaint. . 

The action of the plaintiff is resisted or 
various grounds some of which are technical, 
Technical pleas raised are that the suit ia 
not maintainable, no notice as required by 
B. 77 of the Indian Railways Act IX of ' 
1890, having been given to the Agent, N. 
W. Railway, and that the plaintiff being 
neither consignor nor consignee has nd 
cause of action. 

On the merits the claim is resisted on the 
ground that the consignment as required 
on March 11, 1925, by the plaintiff's agent 
left Delhi on March 12, 1925 by the pas 
senger train at about 5-20 P. M and that 
the waggon supplied at the plaintiff's 
agent's request having been loaded by 
about 12 noon, the plaintiff's men at Delhi 
had sufficient time to give instructions aud - 
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,ma8ke proper arrangements if they had 
desired to do so and that there was no un- 
necessary detention which could have been 
responsible for the death of animals, 
Facts in para. 4 of the plaint from which 
inference as to neglect and misconduct is 
sought to be drawn have also been travers- 
ed. The defendant finally in the alter- 
native has pleaded that the plaintiff or his 
agent having failed to make a declaration 
as required by s. 73 of the Act is debarred 
from claiming more than Rs. 10 for each of 
the animals lost, and that the claim, if 
allowed, should be restricted to 35 pigs 
and could not possibly cover the case of 
animals dying after they had reached their 
destination. The plaintiff has also been 
put to the proof of various items compris- 
ing the claim as particularized in the 
memo. above referred to. 

On the pleadings, the following issues by 
Court embodying the contentions of the 
parties have been raised : 

(1) Is the suit barred for reasons given 
in para. 1 offthe written statement ? 

(2) Has the plaintiff any right to sue ? 

(3) At whose risk was the consignment 
carried ? 

(4) How many pigs died in transit ? 

(5) Is the defendant responsible for the 
pigs that did not die in transit ? 

(6) Were the defendants’ servants guilty 
of negligence and misconduct as alleged by 

‘the plaintiff? 

(7) Did any ofthe pigs die through the 
neglect and misconduct of Railway ser- 
. vants as alleged by the plaintiff ? 

(8) Is the plaintiff entitled to more than 
Rs. 10 per pig for the pigs for which the 
defendant is held liable ? 
` (8) To what amount, if any, is plaintiff 
entitled ? 

(10) General. 

The ease has been argued at some length 
exhaustively by Pleaders concerned. The 
Court is now required to determine various 
points urged. lt would be, I think, con- 
venient first to dispose of two technical 
pleas raised embodied in Issues Nos. 1 
and 2. 


The plea as to the plaintiff not having 
any cause of action is evidently based on 
the Railway receipt wherein the plaintiff's 
agent Vellows is shown as consignor and 
consignee. The evidence adduced, however, 
leaves no room to doubt that the consign- 
ment was for the plaintiff and that Vellows 
acted merely as his agent. This plea for 
*he defendant cannot, therefore, on this 
finding stand. Rightly, therefore, has this 
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contention not been stressed by Mr. Ohoith- 
ram for the defendant. 

The plea, however, as to the notice being 
not proper needs serious consideration. 
The notice as required by Railways Act, . 
dated October 15, 1925, part of Fx. 21 
addressed to the Agent is clesrly beyond 6 
months as required by s. 77, from the date 
of consignment. Sucha notice is bys. 140 
of the Indian Railways Act required to be 
sent to the Agent by one of the three 
modes given there. The notice above re- 
ferred to is prima facie invalid, having 
been sent more than 6 months after the 
goods had been consignedat Delhi to the 
Railway for despatch, 

To meet this ples which appears fatal 
to the plaintiff's claim, Mr. Lobo has con- 
tended that notice of the claim in question 
was given within the statutory period to 
the Divisional Commercial Officer known 
also as Divisional Commercial Superinten- 
dent who had been duly authorised to 
receive such notices by the Agent as per 
r. 6 of Goods Tariff N. W. Railway (1924). 
Such notice delivered to the officer above 
said as held in Devi Ditta Mal v. Secretary 
of State for India (1) is tantamount 
io a notice as required by Statute to the 
Agent unders.77 of Indian Railways Act 
read with s. 140 of the said Act. This con- 
tention of Mr. Lobo has no doubt support 
in this ruling in case delegation by the 
Manager of such authority to the Division- 
al Commercial Officer be held proved. As 
a fact, Mr. Lobo's contention as far as I 
have understood him is not that the notice to 
the officer abovesaid must be deemed to 
have been sent by him to the Agent, and 
that the Agent should be deemed, therefore, 
to have received it within the statutory 
period as contemplated by s. 77 read with 
8. 140 of the Railways Act. If this is; how- 
ever, his contention as remarked in Secre- 
tary of State for India v. Firm of Bellaram 
Mohandas (2) remarks at p. 25*,the Oourt 
cannot from the fact that notice reached 
Divisional Commercial Officer deduce that 
this officer communicated the same to the 
Agent within the statutory period. This 
fact should bestrictly proved and isnota 
matter of deduction. 

Accepting that the law has been correctly 
laid down in Devi Ditta Mal v. Secretary of 
Statefor India (1)though the view taken there 
and the reasoning underlying it borrowed 
from Mahadeva Aiyar v. South Indiam Ry. 

(1) 95 Ind Cas. 808; 7 Lah. 238; 8 Lah. L. J. 206; 


A. L R. 1926 Lah. 253927 P. L. R. 356 (F, BJ), 
(2) 18 B. L. R. 35; A. L R. 1925 Sind 229. 


*Page of 18 B, L. RE. —[Ed.] 
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Co.(3) has been doubted in Secretary of State 
for India v. Firm of Bellaram Mohandas 
(2), above cited, could it now be said that 
the plaintiff has on the evidence in this 
case established delegation of authority by 
the agent as such? All that this r.6 
relied upon by Mr. Lobo says is that any 
application in connection with claims for 
compensation and refund of overcharges 
relating to Karachi Division should be 
made to Divisional Commercial Officer, 
Karachi. This rule does not at all refer to 
the statutory notice as required by the 
Railways Act. In my opinion, notice re- 
quired by s. 77 of the Indian Railways Act 
should, to be valid, be addressed to the 
Agent. Besides r.6 of Goods Tariff ap- 
plies to goods carried by goods trains and 
not to live stock carried by passenger 
trains. To the present case the rules in 
Coaching Tarif apply. In the Coaching 
Tarif thereis no rule corresponding to r. 
6 of Goods Tariff. In this Ooaching Tariff, 
the provisions in 8. 77 are reproduced in 
r.32. This makes it abundantly clear 
that notice required under s. 77 read with 
8. 140 of the Railways Act has not besn dis- 
pensed with sofar as the Agent is concern- 
ed. The case reported as Devi Ditta Mal v. 
Secretary of State for India (1) is besides 
the case of the dead stock not live stock. 

Notice of suit against & Railway Co. 
could only be served in one of three ways 
described by s. 140-of the Indian Railways 
Act, vide Cawnpore Cotton Mill Co. 
Lil, v. G. I. P. Railway Co, (4) 
and G I. P. Ry. Co. v. Chandulal Sheopra- 
tap (5). This has not been done in this 
case, with the result that no notice could be 
said as required by the Acf to have been 
given to the Agent. 


This finding though by itself is sufficient 
to dispose of the case in its entirety, I would 
like to deal with other issues raised on 
the merits as well, parties having 
Jed their entire evidence onthe said issues, 
However, before I deal with the rest of the 
issues, I would like to preface my judg- 
ment on this part of the case with few 
remarks not out of place at this stage, 
The plaintiff's case as laid in the correspon- 
dence leading to this suit is different in 
vital details from that found iu the state- 
ment Er. Y made by Vellows, plaintift's 

(3) 69 Ind. Oas. 59; 45 M. 135 14 L. W. 684; 30 M. 
L.'T.112, 42 M. L. J.202; A.I. R. 1922 Mad. 362; 
(1921) M. W. N. 878 (F. B.). 

(4) 71 Ind. Cas. 614; 45 A. 853 21 A. L. J. 223; A. I. 
R. 1922 AIL 301. 

5) 92 Ind. Oas. 548, 00 B. 84; 27 Bom. L. R., 1500; 
AY R. 1926 Bom, 138, ? 
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agent who attended to the purchase and 
consignment of pigs at Delhi and a state- 
ment recorded Ex. 10 of Lachman, plaintiff 8 
servant, who attended to the animals 
throughout the journey. The case of the 
plaintiff has again, as disclosed in the evi- 
dence led before the Court undergone impor- 
tant development andis different from that 
made out in the correspondence above re- 
ferred to. 


Inthe statements Exs. 8 and 9, there is 
not a slightest reference to the complaints 
in the correspondence about the alleged 
heat at Rohri and Samasatta, nor is there 
any reference therein about the previous 
information not being supplied to the plaint- 
iffa agent about the despatch of animals by 
the evening train leaving on March 12, 1928. 
These statements do not point to any thing 
for which the Railway could possibly be 
held liable except that the request ofthe 
plaintifi's agent at Samasatta to attach the 
wagon to the mail train was not acceded to. 
There is not a word said on this phase of 
the case, 


In the correspondence again, there is 
absolutely nothing to suggest that the 
Railway Authorities at Delhi had agreed to 
despatch goods by morning train of March 
13, 1925, as is the case, now put before the 
Oourt, noris there any suggestion therein, 
that the plaintiff's agent by reason of tha 
breach on the partof the Railway Authori- 
ties on this point had disabled the plaint- 
iff's agent from providing casks for water- 
ing pigs on the way or providing sufficient 
food for them. The correspondence is equally 


“silent on the point now urged before the 


Court that the plaintiff's agent had no op- 
portunity to issue instructions in connection, 
with the pigs. .The main if not the sole 
complaint in the correspondence is that tha 
Railway Authorities should have booked the 
pigs by the morning train of March 13, 
1925, so as to avoid detention at Samasatta 
and Rohri and allowed the animals to travel 
by a direot train from Samasatta to Karachi 
Cantonment. Not a word again appears 
in the correspondence as to the Station 
Master at Rohri not listening to the com- 
plaint of the plaintiff's servant Lachman ag 
to water being required for pigs er to 
permit him to throw out carcasses of dead 
pigs at Rohri Station. In the correspond« 
ence the plaintiff has taken his stand on 
the negligence of the Railway servants in 
not informing the plaintiff's agent that the 
consignment would leave by the evening 
train on March 12, 1925, : ee 
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In the evidence before the Court for the 
first time it was sought to be proved that 
the Railway Authorities agreed to book the 
goods by morning train of March 13,1925 
and not earlier, and that the despatch of 
the animals by the earlier train leavin 
Delhi on the evening of March 12, 1925 was 
without consent and knowledge of the 
plaintiff'r agent. The plaintiff's cause of 
complaint being that by reason of this 
he was deprived of an opportunity to make 
necessary arrangementfor food and water 
for the animals for the first time finds place 
in [the evidence led before the Court. 
There could be no doubt that these Ífrantio 
efforts on the part of the plaintiff are but 
the result of anxiety on his part to any- 
how establish his claim against the defend. 
ant. It is this unjustifiable urge within 
him to obtain a decree that has prompted 
him to arrange with his agent and servants 
to give such evidence as would support his 
case as now put before the Court, regardless 
of what had already appeared in their state- 
ments Exe. 9 and 10, and regardless equally 
of what had already been said in the corres- 
pondence. "- 

Unfortunately for tne plaintiff the de- 
fendant has brought on the record Exs. 9 
10, 11, 12, 13, 14, 15, and 16 smashing the 
case now put before the Oourt to pieces. 


With these general comments, I think it 
j8 the duty of this Court to closely examine 
the evidence led for the plaintiff and not 
accept it unless it bears unmistakable 
signs of truth and reliability. 


[The learned Judicial Commissioner re- . 


ferred to the evidence and continued :—| 
It is needless to analyse further this sort 
‘of evidence brimming with falsehoods, 
It is urged for the plaintiff that the 


Railway Officials should have advised the’ 


plaintiff's agent to send the consignment 
of pigs by the morning train. It is no part, 
in my opinion, of Railways’ business to 
advise unasked the consignors as to the 
train or route they should send their con- 
signments by, It is the business of con- 
signors to acquaint themselves with rules 
and regulations of the Railway to find out 
the train and/or route that will suit their 
urpose, vide Arunachellam Chettyar v, 
Hadras Ry. Co, (6) remarks at page 122.* 
The story told by Vellows, plaintiff's 
agent, that he had sufficient funds to pay 
the freight on the morning of March 12, 
1925, when the pigs were loaded could not 


6) 3 Ind. Cas. 931; 33 M. 120; 6 M. L. T. 293. 
¥ Sas of 33 Mad.—[Ed.] 
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be true. He must have spent at least between 
Rs. 100 to Rs. 200 on the fare from Karachi 
for himself and the attendant Lachman and 
the food and other necessaries required 
for their stay at Delhi for about a week for 
loading the pigs etc. etc. He could not 
therefore, be in possession of sufficient 
funds to pay the freight when demanded 
as he had not then received Rs, 1,000 remit- 
ted to Hiralal by the plaintiff. 

Giving my very best attention to the evi- 
Gence adduced by the plaintiff, I have not 
the least hesitation in coming to the con- 
clusion that the story as to the Superin- 
tendent at Delhi agreeing to send pigs by ' 
the morning train of March 13,1925, as to 
the freight being paid after the pigs had as 
a matter of fact left the station and as to 
the plaintiff's agent being deprived of an 
opportunity to bring sufficient food and 
water for the pigs is nothing but a fiction, 
creature of anxiety on the part of the plaint- 
iff to snatch somehow or other a decree 
against the defendant. The correspondence 
read as a whole viewed in the light of the 
documents referred toabove already and in 
the light of the comments already made, 
read with the testimony led for the defend- 
ant which I have no reason not to accept 
has established beyond doubt that the 
Railway servants were not in the least to 
blame, that the plaintiff's agent not know- 
ing or anticipating what would happen to 
the pigs did ask the railway to send the 
pigs by the train leaving on the evening 
of March 12, 1925, and that both the manag- 
er and the servant of the plaintiff did leave 
by the train carrying pigs from Delhi. It 
appears to me that both these men either 
by reason ef want of experience on their 
part or foresight or neglect of their duty, 
failed to provide sufficient food and water 
in the wagon carrying the pigs, and by 
reason of that and because of their neglect 
to properly look after the pigs throughout 
the journey, the animals suffered and died. 
The animals were attended to after they 
had left Delhi station only two times, ence 
at Samasatta and once at Rohri. This 
certainly was dereliction of duty on the 
part of the plaintiffs agent and his servant. 
There is no evidence on the record reliable 
to justify this Court holding that 35 pigs 
died at Rohri after the train had arrived 
there and before another train taking the 
pigs at Rohri Station had started. It ap- 
pears to me that the pigs for want of care 
and scarcity of food and water not supplied 
to them by reason of neglect onthe part of 
the plaintiff's servant and not by reason of 
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heat, if there was any at all, at Rohri suffer- 
ed soon after they had left Delhi and con- 
tinued suffering thereafter with the result 
that 35 of the lot died during the course of 
the entire journey. 

Under r. 150, Coaching Tariff, the atten- 
dant who is allowed to travel free is solely 
responsible for the watering and feeding 
of the animals en route. Under r, 98 Traffic 
Manual the loaded wagon has to leave 
bythe first available train as was done 
in this case. By despatch order placed with 
the Railway by plaintiff's agent Ex. ll the 
Railway Authorities are not liable for 
damage or loss arising from delay not 
caused by the negligence or misconduct of 
their servants. It is inconceivable, there 
fore, in the circumstances of this case men- 
tioned here and above that the defendant 
could be held liable. 

Before I have done with these issues, I 
would very briefly touch the point as to 
burden of proof. This point in this case 
loses its significance as evidence has been 
led by both sides. It is only when evi- 
dence is led by one side not rebutted by 
the other side that the question as to onus 
assumes importance, Even assuming, as 
contended, that the onus lay in this matter 
on the railway to prove the cause or causes 
of loss of animals by death the same has 
been in my opinion amply discharged. 

Itis doubtful in my opinion that in cases 
ofthis kind before the Court, where the 
obligation as to looking after the animals as 
regards their watering and food admittedly 
lay on the plaintiff's attendantit is incum- 
bent on the Railway Authorities to prove the 
cause of death of the animals in question. 
The consignment left, ase held by me, 
by the train as asked by the plaintiff's agent 
or as it should have ordinarily left and that 
the train missed no connection at any 
junction and route. It is not proved that 
the Railway Officials by any act on their 
part er by omission toperform any obliga- 
tion that lay on them contributed to this 
loss of the pigs. A person bringing cattle 
to the Railway Station is bound to inquire 
as to the times of running of cattle trains 
and cannot by omitting to inquire put 
upon the Company the obligation to for- 
ward cattle out of the ordinary course of 
their arrangement. (See Halsbury’s Laws 
of England, Vol. IV, foot-note under para. 
64). My findings on issues Nos. 4 to 7 
are, therefore, that the pigs died in 
transit, that the defendamt is not responsi- 
ble for the pigs that did not die in 
transit, that the defendant's servants were 
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not guilty of negligence and/or miscon~ 
duct, and that they did nothing that con- 
tributed in the least degree to- the loss of 
pigs in question and that the pigs did 
not die because of any act of commission 
or omission on the part of the defendant's 
servants. 

Tssue No. 8, There is no doubt that 
even if the plaintiff had succeeded "in 
making out the responsibility of the defend- 
ant, he would not have been awarded 
more than Rs. 10 there being no declara- 
tion as required by s. 73 of the Indian 


Railways Act. 


Issue No. 9. The plaintiff is not entitl- 
ed tc anything whatsoever. — 
The result of my findings is that the 


plaintiff's action must fail and be dismissed 
with all costs. 


P. B. A. Suit dismissed. 


SINDJUDICIAL COMMIS- 
SIONER'S COURT. 
CRIMINAL Revision APPLICATION No. 
37 oF 1939. 
March 19, 1929. 

Present :—Mr. Percival, J. O., and 
Mr. Barlee, A.J. O. 
EMPEROR-—APPLICANT 
versus 
WAHIDINO AND OTHERS—ÀCOUBED 
— OPPONENTS. 


498—Application by. District Magistrate aa 
cancellation of patt grams 
competent—Revision— 
ings—Cross-examination 
0J. 
ge a application of an urgent nature, ¢.g., for 
cancellation of bail granted by the Sessions Judge 
is made by the District Magistrate, the rule that 
the High Court will not interfere with the order of 
the Sessions Judge cad on an application by 
Gevernment, will not hol good. It 1s, however, 
desirable that the Public Prosecutor should apply 
for the orders of Government in cages in Ww 
sufficient time to do so. [p. 773, col. L} 


pro 
of prosecution witnesses, 


there inv, Shak Nawaz (1), relied upon. l 
Per Percival, J. C.—Oommittal proceedings 
r trial and 


d not bo treated almost asa re ls 
Anon a diskon of witnesses should be limited 
to the purpose o 
facie case or not, 

Per Barlee, A.J. 


ed with an order made bya Sessions 

hi course ig to communicate with the 

aE Government so that the High Court may be 
moved in the regular way. en . 

Application to revise order of the Sessions 


Judge, Larkana, granting bail, : 


I 


.Mr.C. M. Lobo, Public Prosecutor for 
Sind, for the Orown. 

Mr. T. G. Elphinston, for the Accused. 

JUDGMENT. 

Percival, J. C.—This is a revision 
application by the Public Prosecutor for 
Sind asking this Gourt to revise the 
order of the learned Sessions Judge, 
Larkana, granting bail to certain persons 
who have been committed for trial to the 
Sessions Court of Larkana, under s. 366 of 
the Indian Penal Code. 

The facts as regards bail are briefly that 
these accused eight persons in all were 
committed for trial to the Sessions Court 
under s. 366. The bail application original- 
ly came before the Sessions Judge of 

rkana, (Mr. Dialmal Doulatram) on the 
20th October 1928, and he passed an order 
refusing to grant bail. A revision ap- 
plication was then made to this Court 
which was summarily dismissed. The 
Sessions case, in which these men were 
concerned, however, was delayed owing 
to the fact that a subsequent connected 
case was brought under ss. 302, 368 and 
other sections against Wahidbux Bbutto 
and other persons. The persons concerned 
in the present application are servants of 
Wahidbux Bhutto, who is a big zemindar 
and an M.L.A. Subsequently another 
application was made to the learned 
Bessions Judge cf Larkana, who is now 
Mr. Master, and he also rejected the applica- 
tion on the 25th January 1929. A further 
application was again made to Mr. 
Master, and finally in hisorder dated the 
23rd of February, 1929 the learned Sessions 
Judge released these persons on bail, on 
the ground of thedelay which was occurrin g 
before the Sessions case against the present 
applicants could be taken up in the 
Sessions Court. 

The learned Publio Prosecutor has ap- 
plied to this Court on the ground chiefly 
that the delay in the case isnot due to the 
Orown, and that, if these accused are 
allowed to remain on bail, the witnesses 
will be tampered with. Paragraph 7 of his 
application runs as follows :— 

"That the learned Judge's order ia 
utterly and entirely unjustified, and is 
causing and will continue to cause grave 
prejudice to the Crown and is calculated to 
defeat the ends of justice. The oppon- 
ents are the servants of Wadero Wahid- 
bux: Bhutto, who is himself along with 
others being prosecuted for offences under 
ss. 368, 302 etc. Indian Penal Code. The 
opponents énd their master have used and 
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are continuing to use every effort to 
tamper with the witnesses, both in the 
above case and inthe case now pending 
before the Special Magistrate Larkana. 

Now, after hearing the learned Publio 

Prosecutor and the learned Counsel for the 
accused, I must say, speaking for himeelf, I 
should not have passed the order passedby the 
learned Sessions Judge on the 23rd of Feb- 
uary 1929, It seems to me that the order pass- 
ed by Mr. Dialmal Doulatram on the 20th 
October 1928, so well explains the position 
that it is desirable simply to quote it as 
showing the reasons against the grant of 
bail. He said in his judgment as fol- 
lows :— 

. “This is hardly the stage and itis not 
the practice of this Court to deal with the 
merits of the case at this stage. When, 
however, the best arguments of the ap- 
plicants rest upon a consideration of the 
merits, some remarks appear unavoid- 
able, 

"The learned Magistrate has given reasons 
that a prima facie case was made out 
against the accused so that they be tried 
before this Court. Iagree with the con- 
clusion of the learned Magistrate. That 
the accused are closely connected with 
Wahidbux Bhutto cannot be denied. The 
accused themselves have mentioned in 
their statements how they are connected 
with him. That he is an influential zemin- 
dar and an M. L, A. also cannot be denied. 
The complaint made is that the evid- 
ence has been tampered with. I am of 
opinion that the complaint of the 
learned A. P. P. appears justified. To 
enlarge the accused on bail would be to 
encourage further tampering and consequent 
failure of justice. It is obvious that the 
woman has not yet been produced. The 
offence charged is a non-bailable one and 
although this Court has considerable dis- 
cretion to enlarge on bail persons 
accused of such offences in the circum- 
stances of this case, discretion will be 
wisely exercised by refusing the bail.” 

Now that order very satisfactorily dis- 
poses of the ‘whole question, except as 
regards delay occurring in the other case 
which is proceeding against Wahidbux 
and others.. And a regards that case the 
main argument advanced by the learned 
Public Prosecutor is that the delay is 
primarily due to the accused themselves 
and not to the Public Prosecutor. After 
hearing the Public Prosecutor and the 
learned Counsel on the other sideI am 
disposed to agree with the learned Public 
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Prosecutor on this point, However, at the 
same time we have to remember that this 
matter has now come before us in revision. 
While, therefore, one may not accept the 
view taken by the learned Sessions 
Judge and prefer the view taken by his 
predecessor Mr. Dialmal, still it isa differ- 
ent question when we have to decide whether 
toremand these accused persons tojail, when 
they have been already enlarged on bail. 
I do not accept the contention of the 
learned Counsel for the accused that this 
Court should not interfere in bail ap- 
plications of this nature exeept on an 
application by Government, because such 
cases can be distinguished from cases in 
which there is no urgency, and in which 
it is desirable that the order of Govern- 
ment should be obtained. For instance 
one of the cases cited was one in which 
& District Magisrate proposed that certain 
words used by a Sessions Judgein his judg- 
ment should be expunged. Now in a case 
of this character there is no urgency. It 
is right, therefore, for the Oourt in such 
a case to take action only on a reference 
by Government. But in bail applications 
the position is different. At the sametime it 
is desirable for the Public Pro- 
secutor to apply for the orders of Govern- 
ment in cases in which there is sufficient 
time to. doso. In this instance there was 
time for the learned Public Prosecutor to 
obtain the order from Government, and 
it does not appear from the record that 
Government themselves have displayed 
any special desire for the accused to be 
remanded to prison. We know only that 
the application is “that under instructions 
from the District Magistrate, Larkana.” 

There is also another slight difficulty 
in this case, namely that the delay that 
is occurring is in the case against Wahid- 
bux Bhutto and others, Bo, assuming 
that Wahidbux Bhutto and other accused 
are unduly delaying the case against them, 
still it cannot be shown directly that the 
present accused are responsible for that 
delay. 

Accordingly, though I do not agree 
myself with the view taken by the learn- 
ed Sessions Judge and prefer the view 
taken by his predecessor, still, in the 
circumstances of the present case, it is 
not desirable to interfere with his order 
at present. It will still be open to the 
learned Public Prosecutor, if he wishes 
to do so, to take the ordera of Govern- 
ment, to apply to this Oourt again, not only 
in respect of the present accused but 
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also in respect of Wahidbux in the other 
case, ag Wahidbux is on bail in that 
cage. 

One remark is made by the learned Ses- 
sions Judge in his judgment, which, L 
think also should be mentioned, as I do 
not agree with it. His observation is:— 

“Besides the considerations of the cases 
cited by Mr. Lobo will not apply to the 
present case when the Sessions case hag 
been adjourned sine die at the request 
of the prosecution and when it is not known 
when it will be eventually taken up by this 
Court and when there is an intense desire 
on the part of the prosecution to lock up 
the applicants as under-trial prisoners 
for an indefinite period". Now it seems to 
me that that remark is hardly justified. 
The accused have been committed to the 
Sessions for trial for an offence punishable 
under s. 366 of the Indian Penal Code 
a non-bailable offence. and I am of opini- 
on that it isthe clear duty of the Public 
Prosecutor to ask that they should be kept 
in prison, unless there are special reasons 
why they should be released on bail. IĮ 
think it would have a very bad effect, if the 
view is adopted that, because an accused 
person delays the trial of the case against 
him, therefore, there i8 reason for him to be 
released on bail.” 

However, having regard to all the facta 
of this case, as indicated above, I think it is 
not desirable to interfere at present with 
the order of the learned Sessions Judge. 

In the course of the arguments in this 
case, however, the learned Public Prosecu- 
tor also drew attention to the delay which was 
taking place in the case against Wahidbux 
Bhutto, which, aa indicated above, is closely 
connected with the present case. The learned 
Counsel for the accused in this caseargued 
that no reference should be made to that 
case, because the accused are not before us. 
I however donot agree with his suggestion. 
The two cases are closely connected, and it 
is on account of the delay which is occur- 
ring in the other case that the learned Sess- 
ions Judge enlarged the accused in the 
present case. So it is necessary for the 
purpose of the present application to con- 
sider whether those proceedings are 
being unduly protracted. Now the learn- 
ed Poblis Prosecutor in the course of his 
arguments observed that “The committal, 
proceedings in that case are being protract- 
ed beyond all limit, Witness Ex. 34 exami- 
nation-in-chief 15? lines, the cross-examina- 
tion begins at about line 165 and extends 
up toline 770, witness Ex. 37 Examination 
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in-chief is 260 lines, cross-examniation goes 
on to line 1120, 

The Mukhtiarkar of Tatta was called as 
.& formal witnees. Examination-in-chief is 
139 lines, his cross-examination goes onto 
line 630. etc”, 

Now, I do not wish to exprees any opinion 
on the question whether the Magistrateshould 
‘orshould not committhat case tothe Sessions. 
That is a different matter and ia not before 
us. But it seems to me that it is only right 
and proper to make a few observations 
regarding the cross-examination of witness 
in that case, which, as indicated above, is 
intimately connected with the application 
which is now before us. Now I have had 
considerable experience as a Sessions 
Judge in the Presidency Proper, and I 
never come across a case in which there 
had been prolonged cross-examination in 
the Oommitting Magistrate's Court. It is 
hardly necessary to repeat, what is well 
known, namely that the Magistrate in 
committal proceedings has only to find out 
whether there isa prima facie case for 
committing to the Sessions or whether 
there is no prima facie case. I am of opini- 
on, that, for the purpose of finding whether 
there is a prima facie case or not, it is not 
‘necessary to extend the vross-examination of 
& witness to 750 lines or go. It appears to 
be a'speciality of Sind that committal 
proceedings are treated almost as a regular 
trial, and the proceedings are very greatly 
protracted. 1t seems to me that this long 
cross-examination of the witnesses in the 
committal proceedings against Wahidbux 
cannot be justified. In the committal 
proceedings the Magistrate has simply to 
find whether there isa prima facie case for 
committal or not. I think, therefore, that 
the learned Magistrate will be well advised 
to prevent any further cross-examination 
which will not help him in arriving at the 
simple decision at which he has to arrive, 
namely whether there is a prima facie case 
for committal or not. 

With these remarks, I would dismiss the 
application. 

Barlee, A.J.C.—I would reject this 
application for two reasons firstly I think 
that wemust be careful not to weaken the 
rule laid down in the case of Crown v. Shah 
Nawaz (1) that when a District Magistrate 
is dissatisfied with an order made 
by the Court ofSessions,.bis proper course is 
to communieate with the Local Government 
, Bo that the High Court may be moved in the 
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regular way. It is true that in exceptional 
circumstances, we have power to interfere 
whatever the source of our information, and 
at first, when I saw the papers of this case 
I thought that this was perhaps a case 
where interference would be justified, 
Bail matters are often urgent and irrepar- 
able damage may be caused tothe public 
interests by an ill advised order of release. 
But,on looking into the facts, I am not 
convinced of the urgency of the matter, 
The order complained of was made on the 
23rd of February and it does not appear to 
me that any particular effort has been made 
to treat the case as urgent. Further the 
accused have been at large for four weeks 
and I think no real damage is likely to oc- 
cur at this stage if the accused are not lock- 
ed up again, They have had time to ap- 
roach the prosecution witnesses; and in any 
case, whether they are in prisonor free, 
the defence willhave no difficulty in tamp- 
ering with the witnesses if they are open to 
influence. It does not appear, then, that 
the help of this Court is so urgently requir- 
ed as to justify departure from the ordinary 
rule. . 

My second and principal reason is that it 
seems to me inequitable to insist on lockin 
up these accused while the man, who is seit 
to be their leader, and who is accused of a 
much more serious offence, is on bail. It ig 
true that a prima facie case has been made 
out against these accused while Wahidbux 
is still before the Committing Magistrate. 
But thisis scarcely a ground fora distinc- 
tion between the cases; as the law permits 
and even directs the arrest of persons accus- 
ed of serious crime save in exceptional 
circumstances, and does not wait for a 
prima facie cage to be made. I find it hard 
to distinguish against the agents in favour 
of the principal and I feel that it would be 
inequitable to treat them differently. It 
cannot be that they are more likely to 
tamper with evidence, and the only possible 
ground for distinction which I can think ig 
that they may, but he cannot possibly, 
disappear. But this is not a reason put 
forward by the learned Public Prosecutor. 

I would say, however, that whilst I can 
find no reason for making this case an excep- 
tion to the« rule in Shah Nawaz Wahidbux 
Bachal Ido not wish it to be understood 
that I agree with the order of the learned 
Sessions Judge. This cese and its compani- 
on case against Wahidbux Bhutto are very 
important from a public point of view, and 
it must be recognised that the Police have 
had to contend with very great difficulties 
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In such circumstances Magistrates and 
Sessions Judges should recognize difficul- 
ties of prosecution and should avoid, if 
possible, adding to them. 

I, therefore, agree with the order 
proposed by the learned Judicial Oommis- 
sioner. 


P. B, A, Appeal dismissed, 


— 


SIND JUDICIAL COMMIS- 
: SIONER’S COURT. 
OgiMInaL RBFRRENOB No. 99 or 1929. 


June 25, 1929. 
Present:—Mr. Barlee, oun J. O., and 
Mr. Aston, A. J.O 
FATEH alias USMAN son or RAMZAN— 
PETITIONER 


versus 
EMPEROR-OerosrvrE PARTY. 

Criminal Procedure Code (Act V of 1898), ss. 109, 
110, 120, 128—Person sentenced under s. 109, if can 
be "proceeded against under s. 110 Sentences, if can 
bs concurrent—Duration and commencement of second 
Ventence. 

The passing of a sentence of imprisonment against 
& person for failure to give security in proceed- 
imgs initiated against him under s. 109, Criminal 
Procedure Code, is no bar to action being taken 
against him under s. 110 while such sentence is 
running and to his being sentenced to imprison- 
ment a second time for failure to give security 
under the latter proceedings, but the period for 
giving security in respect of the second proceedings 
can commence only when the sentence under the 
first proceedings erpires, though the period of Bent- 
ence itself commences from the date of the order. [p. 
718, col. 1.] 

Monindra Mohan Sanyal v. Emperor (1), referred 

A e 

Reference against an order of the Sub- 
Divisional Magistrate, Kandhkot. 

Mr. C. M. Lobo, for the Orown. 

JUDGMENT.—Our attention has been 
drawn to the case of Fateb, alias Usman, 
son of Ramzan, who was awarded 12 
months' rigorous imprisonment, under 
Ohap. VIII, Oriminal Procedure Code, 
by the First Class Magistrate, Shikarpur, 
on 8th August, 1927, and while undergoing 
that sentence, was sentenced to 3 years’ 
rigorous imprisonment under  Ohap. 
VIII, Criminal Procedure, Code, by the 
Sub-Divisional Magistrate, Kandhkot, on 
21st December, 1927. This sentence was 
confirmed by the Seasions J udge, Sukkur, 
on 24th February, 1928. 

The following questions arise for 
consideration, viz., 

1. Whether the Sub-Divisional Magis- 
ate Kandhkot, had jurisdiction te take 
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action under s. 112, Oriminal Procedure 
Code against a person, who at the time 
proceedings were instituted by the Police, 
under 5.110, Oriminal Procedure Oode, 
was undergoing a sentence of 12 months’ 
rigorous imprisonment inflicted by another 
Magistrate for failure to give security for 
good behaviour. If so. 

2.From what date the period for 
giving security and the sentence of 
imprisonment in default of giving security 
would commence. 

3. What sentence was the maximum 
gentence which could be imposed in default 
of security. 

It appears that the house of one 
Manghomal at Thul in the Upper Sind 
Frontier District was broken into on 
25th July, 1927. Fateh alias Usman a 
resident in the District was suspected 
but he absconded. On the following 
day, viz. 26th July, he was found with 
twocompanions under suspicious circum- 
stances in Kot Sultan in the Shikarpur 
Taluka with keys and property in his 
possession. The real identity of Fateh 
alias Usman who gave & false name 
was not known to the Police and pro- 
ceedings were initiated against him under 
s. 109, Criminal Procedure Code, before 
the First Olass Magistrate, Shikarpur, 
with the result that on 8th August, 
1927, he was called upon to furnish secu- 
rity and sentenced to 12 month's rigorous 
imprisonment in default, 

It was then discovered that the 
respondent was Fateh alias Usman and 


that the property in his possession 
was stolen from the house of 
Manghomal. 


Fateh alias Usman was taken to the 
Oourt of the Sub-Divisional Magistrate, 
Kandhkot, and he was challaned for 
house breaking and information was 

iven to the Sub-Divisional Magistrate, 

andhkot, under as. 110, Oriminal 
Procedure Code, and on 5th September, 
1927,an order was passed under s. 112 
calling upon him and 4 others to show 
cause why they should not give security on 
the ground that they were habitual thieves 
and disposers of stolen property. 

We are of opinion that the mere fact that 
Fateh alias Usman absconded and that 
he was brought back to the jurisdiction 
of the learned Sub-Divisional Magistrate, 
Kandhkot, and that an order had meanwhile 
been passed by the learned First Olass 
Magistrate, Shikarpur, sentencing him to 
12 months’ rigorous imprisonment in 
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default of giving security on proceedings 
initiated under s. 109, Oriminal Procedure 
Code, did not oust the jurisdiction of 
the learned Sub-Divisional Magistrate, 
Kandhkot, to take action under s. 110, 
Oriminal Procedure Code. It was established 
that he resided within the jurisdiction 
of the learned Sub.Divisional Magistrate, 
Kandhkot, and habitually committed thefts 
and disposed of stolen property within 
the jurisdiction. In this connection see 
the Oaleutta ruling in Monindra Mohan 
Sanyal v. Emperor (1). 

Section 120, Oriminal Procedure Code, 
however, provides that when the respondent 
is undergoing a sentence of imprisonment 
the period for giving security shall 
commence at the expiration of the 
sentence. Fateh {alias Usman, therefore, 
should have been required to give security 
from 8th August, 1928, and under s. 123, 
Oriminal Procedure Oode, the maximum 
period for failure to give security is 3 
years. Fateh alias Usman, therefore, is 
liable to a maximum sentence of 3 years from 
sth August 1927. 

We accordingly set aside the order of 
the learned Sub-Divisional Magistrate 
Kandhkot and sentence Fateh alias Usman 
to two years rigorous imprisonment from 
8th August, 1978, or until he furnishes the 
required security. 

P. B. A. Order set aside, 


(1) 46 Ind. Oas. 152; 46 0.215; 98 O. L.J. 25; 19 
Or. L, J. 696; 23 O. W. N. 193, 


SIND JUDICIAL COMMIS- 
SIONER'S COURT. 
REVISION APPLIOaTION No. 18 or 1936. 
April 19, 1929. 

Present :—Mr. Percival, J. O., and 
Mr, Rupchand Bilaram, A.J. O. 
DETARAM-—APPLIOANT 


veraus 
FORBES-—OreonuzNr. 

Master and servani—Dismissal of servant —Notice 
—Clerk on monthly salary— Reasonable notice —Ser- 
vant who cannot perform his duties, whether entitled 
to noie—Coniract—Party agreeing to be bound 
by decision of other party in case of dispute— 
Estoppel. 

There is no rule of law that a clerk employed on 
a monthly salary, not being a household servant or 
menial 1s, on his services being terminated, entitled 
to three months’ notice or three months’ pay in lieu 
of notice; all that the law requires is that he should 
be given a reasonable notice and what is a reason- 
able notice must be decided on the particular facts 
of each case. [p. 780, ool, 2.] 
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Where a servant cannot perform his duties on 
account of age or otherwise, his services may ha 
terminated without any notice. There is no material 
difference between a servant who will not, and a 
servant who cannot, perform the duty for which he 
was hired. pos col. 1.] 


Burmah Oil Co. v. Naraindas Dayaleing (1), refer- 
red to. 

Harmer v. Cornelius (2) and Spain v. Arnott (3), 
relied upon. 


Per Rupehand, A. J. C.—Where a party toa con- 
tract agrees that in case of any dispute arising out 
of the contract or in any matter concerning the 
contract he will abide by the decision of the other 
party, he cannot afterwards be allowed to say that 
such decision is not binding upon him, being & 
decision by a person in his own cause, unless it can 
oe to be arbitrary or otherwise unjust. [p. 780, 
col. 1.] 


Application to revise the judgment and 
decree of the Small Oause Oourt Judge, 
Karachi. 


Mr. Fatehchand Assudomal, for the Appli- 
cant, 

Mr. Dipchand Chandumal, for the Oppo- 
nents, 


JUDGMENT, 

Percival, J, C.—This is a revision 
application against the decree of the Addi- 
tional Small Oguse Oourt Judge, Karachi, 
dismissing the suit brought by the plaint- 
i Detaram Kiratrai against Messrs. 
Forbes, Forbes, Oampbell & Oo., in con- 
nection with their dismissal of him from 
the service. 

The learned Pleader for the applicant 
contends that the applicant was not dis- 
missed for misconduct and that, therefore, 
he is entitled to two months extra salary, 
as he was only given only one month's 
salary when his services were dispensed 
with. Also that he is entitled to the 
office contEbutions to the Provident 
Fund, 

The main point in this application is 
whether the applicant is entitled to the 
office contribution to the Fund. 

On this point the learned Pleader for 
the applicant had shown us the rules of 
Messre. Forbes, Forbes, Uampbell for their 
Karachi Employees’ Provident Fund. In 
r. 15 of those rules it is laid down 
that :— 

“Dismissal for misconduct may entail 
absolute forfeiture of all claims on the 
Fund.” , . f 
' Again by r. 16 the Company has power, 
in a case of misconduct, to pay the 
amount of his own contributions only. 
This is the rule which has been followed 
by the Company, because they allowed the 
plaintiff his own contributions but not the 
office contributions, 
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Now, as regards the misconduct of the 
plaintiff, this is really a question of fact, 
and the learned Small Oause Court Judge 
has found that the want of skill and abi- 
lity ofthe plaintiff amounts to misconduct 
in this case. He has based his finding on 
the evidence of Mr. Stanley, the Head of 
the Office, and of Mr. Jacob. These gentle- 
men have deposed to the fact that his 
work has been unsatisfactory, and that the 
Managers had invariably warned the plaint- 
iff against his bad work and have always 
found his work unsatisfactory. 1 do not 
think that it can be held that this finding 
of the learned Small Oause Court Judge 
was incorrect. i 

Reliance is placed on behalf of the appel- 
lant on the fact that a certificate was given 
to him when his services were dispensed 
with. But, as observed by the learned 
Small Oause Court Judge, Superior Officers 
are disposed to give certificates in cases 
of this character, in order not to harm the 
man concerned, even though they do not 
consider his work really to be at all satis- 
factory. At any rate, having regard to all 
the facts, the learned Small Oause Court 
Judge has held that there was misconduct; 
and there does not appear to be any 
sufficient reason why in revision we should 
disagree with that finding. 

If it is once held that there is misconduct, 
then the plaintiff is also not entitled to two 
months extra salary, assuming that two 
months’ notice is necessary. In fact, strict- 
ly speaking, he was not entitled even to 
one month's salary or to his contributions 
to the Fund. The defendants have not 
been overstrict in this case, as they have 
allowed the applicant some amotint, though 
they have not given him the full amount 


which he claimed. There does not appear. 


to be any sufficient reason to interfere in 
this case. 

The application is dismissed with costs. 

Rupchand, A. J. ©.—Two points 
have been argued before us. The first 
point is with regard to the contribu- 
tions made by the defendants-respondents 
towards the Provident Fund of the plaintiff- 
applicant and the interest that has accrued 
on such contributions. The second point 
refers to a claim for twd months extra 
salary made by the plaintiff for want of 
proper notice. 

Now, with regard to the first point, the 
Provident Fund rules make it abundantly 
clear that an employee has no claim on the 
contributions made by the employees to 
that fund until and unless he has com- 
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pleted a service of 15 years. Rule 10 is as 
follows :— 

“Separate accounts, sub-divided into four 
columns shall be kept for each subscriber 
showing in col. 1 the amount of his contribu- 
tions in col. 11 the amount which the 
Trustees may credit under r. 12 as income 
derived from such contribution in col. 3 
his share of the Company's yearly contri- 
bution and oflapses and forfeitures, and 
in col 4the amount which the Trustees 
may credit under r. 12 as income de- 
rived from his share of the amount in 
eol. 3." 

Rule 13 which is the pertinent rule 
reads :— 

“Tn the event of retirement before com- 
pletion of fifteen years’ service 8 gubs- 
criber shall be entitled to receive the amount 
of his own contributions only and also the 
amount credited in col. 28s income there- 
from under r. 12." 

Now it is admitted that the services of 
the plaintiff were terminated before the 
expiry of fifteen years but it has been 
argued that the expression “retirement” 
used in r, 13 doesnot include within its 
ambit forcible retirement or termination of 
service at the instance of the employers. 
It ia argued that if the plaintiff had been 
permitted to continue in service for 5 years 
more he would have done so. But the ex- 
pression “retirement” as used in r. 13 is 
in my opinion, wide enough to include the 
termination of service in any form what- 
soever. If there was any doubt upon that 
point, it is sufficiently removed by the rules 
which follow. : 

Rule 14 deals with retirement necessi- 
tated by certified incapacity from further 
service. Iu that case it is open to the em- 
ployers to withbold payment of the amount 
credited to the contributions fand under 
cols. 3 and 4. 


Rule .15 provides that in the absence 
of dismissal for misconduct the claim of 
the employee in respect of all claims on the 
Fund is liable to be forfeited. 

Where the services of the employee have 
been dispensed with for misconduct which 
is not criminal, r.16 gives an option to the ' 
employers of paying to an employee either 
the amount shown in col. 1 that is the 
principal amount of the contributions made 
by him or the full amount shown in cols. 
1 and 2, 

The expression “misconduct” appears to 
have been used in the rule in a very 
wide sense as meaning conduct in the 
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discharge of the duties imposed upon the 
employees which is amiss or not proper. 

Rule 18 provides that in the event of 
death of the employee at any time during 
his service whether 15 years’ service has 
expired or not his nominee would be en- 
titled to the full amount shown in all the 
four columns. 

There is no provision whatsoever in the 
rules to which our attention has been drawn 
payment of the amount 
shown in cols. 3 and 4 to an employee 
whose services have been wrongly termi- 
nated or who has been compelled to retire 


‘through no fault of his. 


Reading all the rules in the light of 


‘one another it appears to me abundantly 


clear, that an employee has no claim to the 
amount standing except in two events, 
namely his continuing to serve for a period 
of lo years or dying while in service be- 
fore the expiry of that period. The 
plaintiff has, therefore, no) claim to the 
amounts shown in these two colums, 

There is also another answer to this 
claim. By hia agreement the plaintiff 
undertook to abide by the decision of the 
Trustees as to the question of the interpre- 
tation of the rules as provided expressly 
in r. 4. 

As was pointed out by me in the case 
of Burmak Oil Co. v. Narain Das Dayalsingh 
(1), where a party to a contract agrees that 
in case of any dispute arising out of the 
contract orin any matter concerning the 


‘contract he will abide by the decision of 


the other party, hecannot afterwards he 
allowed tosay that such decision is not 
binding upon him, being a decision by 
a person in his own cause, unless it 
can be shown to be arbitrary or otherwise 
unjust.” f , 

Applying that dictum to the present case 
the plaintiff is met with the plea that 
having agreed to abide by the decision of 
the trustees of the Fund, who it might 
be mentioned are the Managers of the 
defendants, it was incumbent on him to 
show that the decision arrived at by them 
in the matter of the interpretation of the 
rules holding that the plaintiff was not 
entitled to receive the amount shown in 
cole. 3 and 4 was arbitrary or otherwise 
unjust. Apart from there being even a 
tittle of evidence in that respect, it would 
appear from the provisions made in 
the rules with regard to the application 
of the amounts withheld from the plaintiff 

(1) 104 Ind, Cas. 185; 22 B, L. R. 54; A. I. R. 1927 
Bind 253. 
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that the Trustees could have absolutely 
no motive to actin an arbitrary or other- 
wise unjust manner. The amounts so 
withheld do not goback to the defendants, 
The rules provide that all such amounts 
thus saved shall be distributed amongst 
the other employees of the firm in pro- 
portion to the amounte standing to their 
credit in the Provident Fund. This is a 
further diffieulty in the way of the plaintiff 
which appears to be fatal to his claim, 
whatever may be the true meaning to be 
attached to the expression “retirement” in 
r. 18 of the rules. 

With regard to the claim for extra two 
months’ salary itis based on the assump- 
tion that a clerk employed on a monthly 
salary who is not a household servant or 
menial is entitled to three months’ notice 
or three months’ pay in lieu of notice., But 
there is norule of law to that effect. All 
that the law requires is that he should be 
given a reasonable notice and what is a 
reasonable notice must depend on 
the particular facts of each case. Itis no 
doubt true that under the English Law 
in the case of certain employees who do 
not come within the definition of household 
and menial servants three months’ notice 
has often been considered reasonable. But 
there are also cases decided by the Courts 
in the United Kingdom, and the Dominions 
which are collected togetherin the Empire 
Digest Vol. 13 where in the case of clerks 
receiving a monthly salary a month's notice 
has been considered sufficient. I am aware 
of the decision of this Oourt given on the 
Original Side by Fawcett, A. J.O., (now 
Sir Charles Fawcett) that in the case ofa 
Secretary ef the Municipality of Tatta 
three months’ notice was reasonable. But 


_ that decision is not of much value so far 


asthe employment of typist and ordinary 
clerks in commercial offices in Karachi is 
concerned, In several cases coming up 
before this Oourt and the Oourt of Small 
Uauses one month’s notice has been con- 
sidered sufficient. The case of Burmah 
Oil Co, v. Naraindas Dayalsingh (1), is one 
of such instances. I donot wish it to be 
understood that in the case of every em- 
ployee in every commercial office and 
particularly an «employee who has been in 
service for a number of years a month's 
notice is reasonable. But I do wish to 
point out that as the defendants had ex- 
pressly raised an issue on the question of 
what was reasonable notice in the circum- 
stances of the present case the burden was 
on the plaintiff to prove that three months’ 
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notice was customary or otherwise reason- 
able. In the absence of such proof he 
cannot rely upon any general presumption 
in his favour. Under the circumstances 
itis hardly necessary to go into the further 
question whether the services of the plaint- 
if were rightly dispensed with on the 
ground of incompetency. It was argued 
that the plaintiff had been working as a 
typist for a number of years and that he 
could not have suddenly become incom- 
petent. But as admitted at the Bar he is 
now about the age of 50, and there is 
nothing to show that as he has grown in 
his age his capacity to give satisfaction to 
his employers has not beenonthe decline 
and that he is fit enough to perform the 
duties for whieh he has been employed. 
The explanation offered by Mr. Stanley 
as to the subsequent certificate given by 
him tothe plaintif has been accepted by 
the lower Oourt and no sufficient grounds 
have been shown to us for arriving at a 
different conclusion. 

Whether on account of&,e or otherwise 
the plaintiff could not perform his duty 
for which he was employed. That being 
Bo, he was not entitled to any notice. 

In this connection it would be sufficient 
to refer to the observations of Willes, J., 
in Harmer v. Cornelius (2). So in Spain 
v. Arnott (3), Lord Ellinborough speaking 
ofa servant who has refused to perform 
his duty, says -—'"The master is not bound 
to keep him on as a burthen some and useless 
servant to the end of the year. And it 
appears to us that there is not material 
difference between a servant who will not 
and a servant who cannot, perform the duty 
' for which he was hired." 

For these reasons I concur that this 
application should be dismissed with 
costs. E 

P. B. A. Application dismissed. 


85; 4 Jur. (x. &.) 1110; 6 W. R. 749; 141 E, R. 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
Furst O1vIL APPBAL No. 168 or 1925. 
April 26, 1929. 

Present :—Mr. Rupchand Bilaram, A.J. O. 
and Mr. Barlee, A. J. O. 
HAKIM BIBI AND orsuas—APPRLLANTS 
versus 

MIR AHMAD AND OTHER8— RESPONDENTS. 

Court Fees Act (VII of 1870), s. 7, cl. (6), sub-cls. 
(a) and (e)—Land assessed to revenue as agricultural 
and, but used asgarden—Valuation for purposes of 
Court-fees. 

Where a land falls within the meaning of the 
expression "garden" though it may at.the same 
iime be "land" paying assessment to Government, 
it must be valued. for purposes of Oourt-fee as 
provided in sub-cl. (e) of cl. (a) of s. 7 of the Court 
Fees Act. [p. 782, col. 1.] 

Kullappa Goundan v. Abdul Rahim Sahib (2), relied 
upon. 

TRaghu Huvana v. Yellapa (1), dissented from. 

Furst appeal against the judgment and 
decree of the First Olass Sub-Judge, Shikar- 
pur, dated the 22nd September, 1925, in 
Suit No. 49 of 1925. 

Mr.G. A. Kikla, for the Appellants, 

Messrs, Srikrishendas and H. Lulla, for 
the Respondenta. 

JUDGMENT.—The only point before 
us is whether in the trial Court the plaint- 
iff had paid a proper Oourt-fee on his plaint 
or not, He described the land as agricul- 
tural garden land and valued it at about 
Rs. 10,000-0-0 but for the purpose of Court- 
fee he paid Court-fee on five times the 
assessment levied in respect of the land 
unders. 7, cl. (5), Bub-el (a) of the Court 
Fees Act. On the evidence the learned 
Judge came to the conclusion that the land 
was not agricultural land but was used asa 
garden pure and simple. He also found 
that as such it fell within the purview of 
sub-c]. (e) and not under sub-cl. (a) of s. 7 
cl. (5). As the plaintiff refused to pay the 
proper Oourt-fee within the time allowed 
he dismissed the suit. 

In appeal Mr. Kiklahas drawn our at- 
tention to the ruling ofthe Bombay High 
Court in Raghu Hwvana v. Yellapa (1) 
where Sir Charles Sergeant and Kemball, 
JJ., held that as the land under considera- 
tion paid annual revenue to Government 
the case fell under para. (e) of cl. (5) s. 7 
of the Court Fees Act. The whole judg- 
ment consists of only one line and no 
reason has been given in support of it. It 
would appear from Desai's Index of cases 
that this judgment has neither been re- 
ferred to nor followed in any other judg- 
ments of the same or any other High Courts. 
The same point has, however, come up 

(1) (1884) Bom. P. J. 150. 
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before several other High Courts where it 
has been held that where the land falls 
within the meaning of the expression 
“ garden " though it may at the same time 
be “land” paying assessment to Govern- 
ment it requires Court-fee as provided in 
sub-cl. (e). In this connection it would be 
sufficient to refer to the following passage 
in the case of Kullappa Goundan v. Abdul 
Rahim Sahib (2): 

“Ts has been argued by the respondents’ 
Vakil that, if the case falls under cl. (5) (a), 
(b) or (c), the market value is no test for de- 
termining the Oourt-fees payable even 
though the property may fall under the 
definition of‘ garden’ and that cl.5 (e) 
applies only where cl.5 (a), (b) and (oc) 
cannot apply. I am unable to follow his 
argument, fora garden must be situated 
on some land or other and all land must be 
assessed or unassessed. If, therefore, as- 
sessment was the criterion, cl. 5 (e) is per- 
fectly unnecessary. In my opinion, the 
proper construction of the section is that 
whether the land is assessed or unassessed 
it will fall under cl. 5 (e)if it can be defined 
as &'garden ' ". 

We agree with the above view and ac- 
cordingly, hold that the learned Judge 
below was right in holding that plaintiff 
should pay Oourt-fee under cl. (e) and that 
on his refusal to pay it within the time al- 
lowed he rightly dismissed the suit. 

The appeal, therefore, fails and is dismiss- 
ed with costs, 

P. B. 4. Appeal dismissed, 
AC Ind, Oas. 254; 40 M. 824; 5 L. W. 270; 31 
M. L, T, 251, 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
MisOBLLANEOUS APPRaL No. 36 or 1927, 
April 23, 1929, 

Present:—Mr. Rupchand Bilaram, A, J. O., 
and Mr. Barlee, A. J. C. 

FAIZ MAHOMED —APPRLLANT 
veTS818 
MAHOMED BACHAL- RESPONDENT. 

Guardians and Wards Act (VIII of 1890),s. 89 (c) 
[literate guardian—Omission to keep account— 
Incapacity to orm duties— Removal. 

It is open to the District Court to remove a guar- 
dian for continued failure to perform the duties of 
his trust, for incapacity to perform those duties and 
for contumacious disregard of any order of the 
Court. [p. 783, col. 1.] 
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Failure to keep account of trust property is a 
failure to perform & very important duty of the trust 
and illiteracy which is & bar to the performance of 
such duty can be looked upon as an incapacity under 
s. 89 (c) of the Guardians and Wards Aet. [ibid.] 


Though it may be very usual for guardians to fail 
to keep accounts, anda District Judge acting in the 
exercise of his discretion, may pardon the fault, still 
he has a discretion in the matter and he will only 
exercise it when he finds grounds for supposing that 
there has been no breach of trust or no serious mis- 
conduct. [ibid ] 


Miscellaneous appeal against an order 
of the District Judge, Hyderabad Sind,dated 
the 29th June, 1927, in Miscellaneous Appeal 
No. 5 of 1921. 


Mr. Isardas Oodharam, for the Appellant. 
Mr. Javhermal Vilaitrai, for the Respond- 
ent, 


JUDGMENT.—The appellant Faiz 
Mahomed was appointed guardian of the 
person and property of a minor Jumo 
Nabibux by an order of the District Court 
made on the 10th of May, 1923. In 1926 an 
application was made by one Bachal Kassim 
a relative of the minor, who asked the 
Court to remove Faiz Mahomed from the 
guardianship and to appoint the applicant 
himself, or any other person asa guardian 
of the minor’s person and property. The 
learned District Judge held proceedings and 
made an order that Faiz Mahomed should 
be removed from his appointment of 
guardian of the person and property of 
the minor. He held that the substantial 
allegations that had been made had been 
proved. They were that the guardian had 
mismanaged the property of the minor, that 
he had failed to present regular accounts, 
and that “he had failed to produce 
vouchers in support of his account. But 
the principle reason which led him to hold 
that Faiz Mahomed was nota fit person to 
remain as guardian, was that though he 
had been in possession of an estate of which 
the landed property was worth Rs. 4,000-0-0 
for six years, and though during that time 
he had not had to spend a single anna for 
the up-keep of the minor he had no balance 
in his hands. 

On behalf of the appellant it is contended 
that the order,of the learned District 
Judge “is without jurisdiction inasmuch- 
as none of the causes mentioned in 
s.39 of the Guardians and Wards Act has 
been made out. Itis also contended thas 
in fact the guardian did furnish accounts 
and that he was not shown to have mis- 
managed theestate. In a word it is the 
appellant's case that the learned District 
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Judge did not consider the case with suffi- 
cient thoroughness. 

We are not able to agree with the argu- 
ments of Mr. Isardas. 

With regard to the legal point, it is open 
to the District Court to remove a guardian 
for continued failure to perform the duties 
of his trust, for incapacity to perform those 
duties and for contumacious disregard of 
any order of the Oourt. Granting for the 
sake of argument that there has been no 
contumacious disregard of any order of the 
Oourt, still we cannot say that failure to 
keep account of trust property is not a 
failure to perform a very important duty of 
the trust and the illiteracy which is a bar 
to the performance of such duty can be 
looked uponas an incapacity under s. 39 
Meee a man is illiterate it ia still his duty to 

ish accounts. Inisuch a case, he can 
and should employ another person to keep 
accounts. The learned District Judge, 
remarks that this particular breach of duty 
is almost normal,and Mr. Isardas has seized 
on this expression of opinion as showing 
that his client has performed his duty in a 
normal way. But, though it may be very 
usual for guardians to fail to keep accounts, 
and a District Judge acting in the exer- 
cise of his discretion may pardon the fault, 
still he has a discretion in the matter and 
he will only exercise it when he finds 
grounds for supposing that there has been 
no breach of trust or no serious misconduct, 
In this case the District Judge found that 
the guardian had been in possession of the 
property for six years and was able to 
Show no balance in favour of the minor. 
He was, therefore, entitled to say either that 
there had been a breach of trust or very 
grave mismanagement. In the circum- 
stances we can see no reason for finding 
fault with his decision and, accordingly we 
dismiss this appeal with costs. 


P.B, A. Appeal dismissed. 
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SIND JUDICIAL COMMIS- 
SIONER'S COURT. 
ORIGINAL Orvin Soir No, 108 or 1927, 
March 20, 1929. 

Present: —Mr. Rupchand Bilaram, A. J. O. 
JOINT FAMILY FIRM oF TEJBHAN- 
JAGANNATH AND ANOTHBR—PLAINTIFFS 
versus 
SOMNATH son or KAURA MALIK 
— DEFENDANT., 

Civil Procedure Code (Act V of 1908), Sch. IŁ, 
para. 1—Reference—Suit by firm—Death of managing 
partner who originally and verified plaint— 
Whether succeeding managing partner can sign refer- 
ence—Amendment of plant, necessity of Plea er's 
authority to sign reference. 

At the time a pending suit was referred to arbitras 
tion through the Court, the managing partner of the 
plaintiffs firm who had signed and verified the 
plaint was dead and the reference was signed by the 
succeeding maneging partner of the plaintiffs’ frm 
who was not, however, shown as such in the plaint 
by amendment thereof and it was also signed by the 
plamtifis Pleaders : 

Held, that the reference was properly made and 
accepted and that it was not necessary to have 
amended the plaint and shown the signatory as 
the managing partner of the firm. 

lleid, further, that it is not necessary for Pleaders 
signing a reference on behalf of their clients to state 
therein that they have their instructions to do so. 


Mr. Suganlal H. Jeswani, for the 
Plaintiffs. 


Mr. E. V. Castellino, for the Defendants. 


ORDER.—The award passed by the 
Umpire in this suit is objected to on two 
technical grounds which read as follows: — 


"]. That the reference is bad as the 
managing partner of the plaintiff No. 1, 
viz, Tejbhan Somnath, was dead before the 
reference and no person represented the 
firm of the plaintiffs No. 1 in the suit, 


2. That Messrs. Suganlal and Than. 
werdes, Pleaders, who have purported to 
sign on behalf of plaintiffs No. 1 could not 
do so as Tejbhan was dead and no person 
represented the plaintiffs No, 1." 


Now plaintiffs No. 1 are described in the 
suit as the “joint family Firm of Tejbhan 
Jagannath consisting of more partners than 
one and doing business at Karachi by their 
managing partner Lala Tejbhan Somnath.” 


Tejbhan Somnath admittedly died before 
the reference to arbitration. But it is not 
disputed that the joint family Firm of 
Tejbhan Jagannath consisted of Tejbhan 
and his three sons Jagannath, Vasudev and 
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Lachman of whôm the last two are minors. 
Jagannath worked in the business during 
the life time of his father and on his death 
assumed management of the business. 
Exhibit No.5 is the power-of-attorney 
executed by Jagannath in favour of plaintiff 
No.2 empowering him to manage the 
family business on behalf of himself. It 
contains inter alia a recital that the at- 
torney shall have power to refer disputes 
to arbitration. This power was executed 
after the deathof Tejbhan and before the 
reference in suit. 


Under the circumstances, itis difficult to ` 


see how either of the objectiona can be 
maintained. 


The firm of plaintiffs No. 1 was represen- 
ted by Jagannath and the Pleaders had 
acted on behalf of that firm under instruc- 
tions from plaintiff No. 2 who acted as the 
attorney of that firm. 


The application filed in Oourt under 
para. 1 of Sch. I, Civil Procedure Oode, 
is no doubt signed by the Pleaders | of 
the plaintiffs Nos. 1 and 2 and by plaint- 
iff No. 2 personally and does not state that 
the plaintiffs’ Pleaders were acting under 
inatructions of plaintiff No.2. But there 
is no law-which required the plaintiffs’ 
Pleaders to state in the petition that 
they were actingon behalf of plaintiffs 
No. 1 under the authority given to them 
by plaintiff No.2. Nor is there any law 
which madeit incumbent on the plaint- 
ifs No. 2 to state that he was signing 
the petition to the Oourt in his dual 


capacity. 


All that para. lof Sch. II, Civil Pro- 
cedure Code, contemplates is that the 
parties should have agreed to the reference 
and an application should be made to 
the Oourt by them or on their behalf, 
and it has been held that such an application 
may be made on their behalf by their 


Pleaders. 


My attention has also not been invited 
to any authority in support of the view that 
there can be no reference to arbitration 
unless in a case like the present the 
title of the plaint is amended by stating 
therein that the managing partner of 
plaintifis No.1 was dead and that that 
frm was not managed by a different 
partner. On the contrary, it would appear 


that. the words “by their managing partner, 
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Lala Tej bban” appearing in the description 
of the plaintiffs No.1 was a mere surplus- 
are and should not have been there at 


Order XXX, r. 1, permits the filing of 
such a suit in the name of the firm 
only, and requires any one of the members 
of that firm to sign and verify the plaint. 
It does not go further than that and 
does not require that the name of such 
member of the firm shall appear in the 
heading of the plaint. 


In the course of the arguments, Mr. 
Oastellino faintly suggested that as the 
suit was for dissolution of partnership 
between the plaintiffs Nos. 1 and 2 and the 
defendant, O. XXX, r.1 Uivil Procedure 
Code had no application whatsoever, and 
that the case of Lakhmichand Ghandamal 
v. Firm ef  Gokaldas Ranchordas 
(1) has been wrongly decided. Bat no 
such plea was raised at the trial before 
the matters were referred to arbitration. 
Up to now no application has been made 
to mefor leave toamend the pleadings 
are the other side has no notice of this 
plea. 


I, therefore, decline to go into it and 
disallow the objections with costs, and 
pass a decree against the defendant in 
terms of the award. The fees claimed 
by the Umpire are sanctioned. 


P. B. A, Decree in terms of award, 


(1) 90 Ind, Cas. 242; A. I. R, 1926 Sind 75 
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MADRAS HIGH COURT. 
Civit, ArPRALS Nos. 115 anp 116 oF 1924. 
February 13, 1928, 

Present :—Justice Sir Williams Watkins 
Phillips, Kr., and Mr. Justice Odgers. 
IN Apparat No, 115 or 1994 AND Orvir 
MisogLLANBOUS PETITION No. 264 or 1928. 
A, GOPALA PATTAR-DRFRNDANT— 

APPELLANT 


, versus 
PARVATHI AMMAL AND oranrs 
—PLAINTIFF8— RESPONDENTS 
IN ArPmap No. 116 or 1994. 
VENKATESWARA AYYAR— 
DEFENDANT ~APPELLANT 


versus 
PARVATHI AMMAL 4ND OTHERS— 
PLAINTIFF AND DEFENDANTS— RESPONDENTS, 

Hindu Law—Maintenance—Amount of maintenance 
—Decree for maintenance— Right of Hindu wife to 
have maintenance charged on family properties. 

A Hindu wife who is driven out of her husband's 
house and her family, is not entitled merely to a 
minimum subsistence allowance, She is entitled to 
be kept in the same manner to which she has 
&lways been aceustomed, provided it does not do in- 
justice to her husband and to the rest of the family. 
[p. 786, col. 1.] 

Under the Hindu Law, & Hindu wife who geta 
& decree for maintenance against her husband is 
entitled to have it charged on the joint family 
properties. [p. 786, col. 2 

Ramabhat v Trembak Ganesh Desai (2) and Unna- 
malai Ammal v. Official Assignee, Madras (3), followed. 

Appeal against a decree of the Oourt 
of the Si Word Judge, South 
Malabar at Palghat, in Pauper Original 
Suit No. 21 of 1921. 

Messrs. P. S. Narayanaswamiyer and T.M. 
Krishnaswamy Iyer, for the Plaintiffs. 

Messrs. K. P. Ramakrishna Iyer, C.S 
Swaminathan and P. S. Ramachandra Iyer, 
for the Respondents. 

JUDGMENT.—These fwo appeals are 
against a decree obtained by the plaintiff- 
respondent for maintenance and return of 
jewels. The former appeal is by the lat 
defendant, respondent's father-in-law 
against the latter portion of the decree and 
the latter appeal is by the 2nd defendant- 
respondent's husband, against the decree 
for maintenance. So far as the respondent's 
right to maintenance is concerned the ap- 
peal is not pressed, for the relations bet- 
ween the respondent and her husband and 
his father, the lst defendant and the 
brother of the 2nd defehdant have been so 
strained that criminal cases have arisen 
and undoubtedly the respondent suffered 
considerable ill-treatment atthe hands of 
her husband and his family. 

Appeal No. 115 of 1924? relates to jewels 
which are said to have been given to the 
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respondent at the time of her nuptiale. 
The oral evidence isin some respects dis- 
crepant, but as itis given 12 years after 
the events took place too much importance 
cannot be attached to such discrepancies 
in details What isof weight is the evi- 
dence of P. W. No.7,a High Court Vakil. 
He says that the Ist defendant, when 
asked by him to return the jewels and veg. 
sels, replied that they were given as a gift 
and would not be returned, is isa clear 
admission by the 1st defendant that some 
jewels were given at the time of marriage. 
This witness has not been cross-examined 
and it is, therefore, clear that this admis- 
sion is not disputed. Itis not suggested 
that there were any other jewels than those 
claimed in the plaint and, therefore, the 
admission must relate to the receipt of the 
jewels etc., for which the plaintiff has ob- 
tained a decree. From this witness's eyi- 
dence alone it is clear that the lower Court's 
decree is correct. 

Appeal No. 116 of 1924, relates to the 
rate of maintenance awarded, namely 
Rs. 20 per month. The amount of main- 
tenance is usually a question which can 
best bedecided by thetrial Court but in this 
case neither party is content with the 
rate awarded for the plaintiff has 
filed a memorandum of objections, 
This being so, it is necessary to discuss the 
evidence as to income of the defendant's 
family and alsothe amount of maintenance 
which is suitable for a person in the 
plaintiffs position in life. The Ist defenda 
ant as the manager of the family is in the 
best position to state what the income of 
the family is, but instead of frankly putting 
forward such a statement, he has attempt- 
ed to make out that the income got from 
certain family lands and lands under morte 
gage is very low, The plaintiff has been 
able fortunately for her, to obtain various 
documents which show clearly that the 
Ist defendant has been engaged in money= 
lending transactions from which he must 
have obtained considerable income, The 
Ist defendant says that alarge portion of 
this money belongs to his wife but in view 
of his failure to come forward with a frank 
statement of the family affairs, this allega- 
tion cannot be believed in the absence of 
corroboration. According to the evidence 
on record the defendants’ family possessed . 
property worth Hs. 3,2000 including the 
lands ‘The income of the lands is stated to 
be, according to the lst defendant Rs, 800 

erannum and according to the plaintiff 
Ra, 1,200 per annum. When we add to thig 
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the income from-money-lending, it is clear 
that the defendants’ family is possessed of a 
considerable income, at least Rs. 200a 
month and probably more, for every in- 
ference must be drawn against the let de- 
fendant who has not put the facts which 
are within his knowledge at the disposal 
of the Court. Besides this evidence, we 
have the definite statement of the plaintiff 
in which she gives details to the effect 
that she cannot live on for less than Ra. 30 
a month. We also have the evidence of 
P.W. No.3 who saysthat anything less 
than Rs. 35 a month may not suffice for the 
plaintiff's maintenance. Neither the 
plaintiff nor this witness has been cross- 
examined on this point and considering the 
status of the parties Rs. 30a month is not 
an unreasonable amount. In fixing the 
maintenance at Rs. 20 a month the Subor- 
dinate Judge says that he considers that 
to be the minimum for plaintiff's subsis- 
tence. Ina case of this sort where the 
plaintiff has been driven out by her husband 
and her family the minimum subsistence 
is not sufficient provided the family is in 
& position to pay more. She is entitled to 
be kept in the same manner to which she 
has always been accustomed, provided it 
does not do injustice to her husband and to 
the rest of the family. In this case it is 
clear that the husband can well afford to 
pay Rs. 30a month and that rate must be 
awarded. 

. A further question arises on the memoran- 
‘dum of objections as to whether the main- 
tenance can be madea charge upon the 
husband's share of the family property. 
The Subordinate Judge has disallowed the 
charge on the authority of Jayanti Sub- 
biah v. Alamelu Mangamma (1) but there 
‘is really nothing in that case to support 
this contention. In fact, there are many 
observations in the judgment which would 
tend to show that acharge might be given, 

It cannot be disputed that a widowis en- 
titled to have a charge for maintenance on 
her husband's estate even if her husband 
was 9 member of an undivided family. It 
is difficult tosee any distinction between 
the position of a widow who has been ob- 
liged to enforce her charge for maintenance 
and that of an abandoned wife who is ob- 
liged todo the same. It is contended for 
the appellants that the right of the wife 
is only a rightagainst her husband per- 
sonally and that, therefore, no charge can 
be givenagainst thefamily property. If 


(1) 37M, 45. 
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she has this right against her husband 
personally it can be enforced by the attach- 
ment and sale of his property and that 
property consists of an undivided share 
in the joint family property. A charge, 
therefore, so long as the husband is alive 
and available is not really of much bene- 
fit to the wife, for in effect she is able to 
enforce a charge in execution, but, if the 
husband should die orabscend, her right 
would be very considerably impaired for 
she could no longer enforce the personal 
obligation and would have to institute 
proceedings against the family and against 
the family property. If there is no legal 
objection toa charge being given it is 
very desirable that in this case the plaint- 
iff should obtain that right. So long 
ago as 1872, the right of a wife toa charge 
sgainst the joint family property was re- 
cognised in Ramabhai v. T'rembak Ganesh 
Desai (2). In thatcase the husband had 
disappeared but it is difficult to see how 
that can make any difference in the right 
of the wife. Therefore, this case is a direct 
authority for the grant of acharge. That 
such acharge can be given isalso upheld 
in Unnamalai Ammal v. Official Assignee, 
Madras (3) although in that case the ques- 
tion was whether the charge was entitled 
to preference over the husband's debts and 
it was held that the charge should only 
come into force against the surplus assets 
of the insolvent's estate. Such a charge is 
also recognised in Bommadevara Rajaha 
Lakshmi Devi Amma v. Naganna Naidu (4) 
where Justice Srinivasa Ayyengar observes 
at page 460" “It is true that the Hindu 
Law imposes an obligation on the Hindu 
husband to support his wife without any 
reference to any property or share possess- 
ed by him...But when the joint family is 
possessed of property, a claim by a wife 
against her husband need not be regarded 
merely as a suit for the enforcement of any 
personal obligation, but may well be re- 
garded asa suit against the family itself, 
represented to her by her husband, through 
whom alone so long as he is alive she has 
to obtain the relief," This principle of the 
charge being recognised in various deci- 
sions and expressiy laid down inthe case 
of Ramabhai v. Trembak Ganesh Desai (2). 
I think tifere is no objection in law to suc 
a charge being pramek 


(o 9B. E O. R. 
3) M Oas. 869; 39 M. L. T. 212; A. I. R. 1927 


i 87 Ind. Cas. 57i; 21 L, W. 461; A. L R. 1925 Mad, 
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The appeals are accordingly dismissed 
with costs, and on the memorandum of ob- 
jections the lower Court's decree will be 
modified by awarding maintenance at Rs.30 
& month and acharge upon the husband's 
share of the joint family property will 
also be given, 

The appellants will pay plaintiff-respond- 
ent’s costs of the memorandum of objec- 
tions in this Court and as regards 
the costs in thelower Oourt the order for 
proportionate costs will stand, as the amount 
on which the costs will have to be calculat- 
ed is increased by this order. 


No orders are necessary in O. M,.P. No. 
264 of 1928, l 
Y. N. Y. Decree modi fied. 


MADRAS HIGH COURT, 
KarEeBgNOR No. 3 cr 1928. 
August 16, 1928. 

Present :—Mr. Justice Wallace and 

Mr. Justice Walsh. 
In re MOTTAYA PILLAI AND 010828 
—ACOcSED. 

Criminal Procedure Code (Act V of 1898), s. 807— 
Reference to High Court by Sessions Judge on dis- 
agreement with verdict of Jury—Interference. 

Quare.—Whether the Full Bench ruling in 
Veerappa Goundan v. Emperor (1) that ona refer- 
encs to the High Court under s. 307, Oriminal Pro- 
cedure Code, by a Sessions Judge differing from the 
verdict of a Jury, the High Court is precluded from 
going intoany matter of misdirection or interfer- 
ing in any way with the result ofthe trial unless 
it is satisfied that the Jury's verdict on the evi- 
dence is unreasonsbls or such that a reasonable man 
could not have arrived at on the evidence before 
him, is correct? [p. 788, col. 1.] b 

Veerappan Goundan v. Emperor (1), commented 
upon, 

Reference under s. 307 of the Code of 
Oriminal Procedure, 1898, by the Assistant 
Sessions Judge, Madura Divieion, in Case 
No. 17 of his Calendar for 1928. 

The Public Prosecutor, for the Crown. 

Mr. K. Kuttikrishna Menon, for the 


Accused. 
JUDGMENT, 

Wallace, J.—This is a reference under 
B. 3U7 of the Criminal Procedure Code by 
the Assistant Sessions Judge of Madara, 
in a Jury case before him. The offence 
charged was dacoity, six persons being 
accused, The Jury returned a unanimous 
verdict of guilty against accused Nos. L 
to 3 and a majority of 3 to, 2 verdict of 


guilty against accused Nos.4 to 6. With. 


the latter verdict the Assistant Ses:ions 


In re xotrAYA PILLAT, 
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Judge disagrees on the ground that the 
verdict is unreasonable and perverse, and 
he states further that, if that verdict is 
set aside, it implies that accused Nos, 4 
to 6 were not present, whence it would 
follow that only three parsons took pert 
in the so-called dacoity and, therefore, the 
conviction of accused Nos. 1 to 3 must. 
be reduced to that for an offence of 
robbery. i 

We have been taken through the evi- 
dence and the charge. As regards the 
latter I am of opinion that both the pro- 
secution and the defence have much to 
complain of as the charge is very defective 
in many points. It does not, for example, 
in the summary of the evidence point out 
that P. W. No. 3, one of the eye-witnesses, 
said that accused Nos. 2 and 3 took part in 
the dacoity orthat P. W. No. 4, another 
eye-witness said that accused Nos. 1, 2, 4: 
and 5 took part, or that P. W. No. 5, an- 
other eye-witness said that accused Nos. 1l 
to§ took part. The charge reiterates in 
many places that accused Nos. 4, 5and 6 
have lands. That was merely a statoment 
made in evidence by P. W. No. 6, and the 
Assistant Sessions Jadge had no right to 
put it to the Jury as his finding of fact. 
It was forthe Jury to say whether they 
believed that statement or not, Again, the 
Assistant Sessions Judge in his charge 
seems to suffer under a curious obsession 
that it is necessary for dacoits to have 
known their victims previously and to hava 
had some personal grievance against them, 
before they would commit -dacoity, and he 
throws on the prosecution the ‘duty of 
proving that accused Nos. 4 to 6 had some 
personal grievance against the dacoited - 
witnesses to induce them to dacoit them, 


. and that accused Nos. 1 to 3 had. some 


“common cause” with accused Nos. 4 to 6 
against the victims, The obvious answer 
is that a sufficient motive to commit dacoity 
is the prospect of loot and that dacoits are 
not in the habit of refraining from attack- 
ing a person with whom thay are not 
acquainted. On the other hand, the charge 
does not emphasizeon behalf of the sixth 
accused, what should have been specifically 
mentioned, namely that no identification 
parade was held to teat the ability of the 
eye-witnesses to identify him, and, that, 
therefore, they had not seen him since the 
date of the dacoity until they saw him in 
the dockin the committing Court several 
months later. The Jury should certainly 
have been cautioned to consider deeply 
whether they were satisfied that the eye 
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witnesses had carried away such a clear 
recollection of the sixth accused as to be 
able to swear to his identity so long after 
the offence, A similar caution would have 
been wise in the case of accused Nos. 4 and 
5 also, sincethe parade at which they were 
said to have been identified was nearly a 
month after the offence, 

In other circumstances, for example, if we 
had been hearing an appeal against the 
convietion we should have had to consider 
whether these and other defects in the 
charge do not amount to serious misdirec- 
tions vitiating the verdict: but as the law in 
this Presidency stands at present, as conclud- 
ed by the Full Bench ruling in Veerappa 
Goundan v. Emperor (1) it appears to me 
that we are precluded from going into any 
matter of misdirection or interfering in any 
way with the result of this trial unless we 
are satisfied that the Jury's verdict on the 
evidence is unreasonable, The Full Bench 
in Veerappa Goundam v. Emperor "i Says, 
“The duty of the High Court is disc arged 
in a reference by a Sessions J udge when it 
expresses its agreement or disagreement 
with the view of the Sessions J udge” that 
the verdict was one which reasonable men 
could not have arrived at on the evidence 
before them”, and again "itis not for us 
r aote unless the verdict is unreason- 
a e," 

I feel constrained to peint out that on a 
reference under s $07, it is the High Court 
which records the conviction and passes the 
sentence, and the accused has, therefore, no 
right of appeal as from a Sessions J udge 
tothe High Court. The Reference in faot 
takes away the right of appeal he would 
otherwise have to the High Court, 
The decision of the Full Bench which 
precludes the High Oourt from interfering, 
even to order a retrial, except when it 
regards the verdict as unreasonable, there- 
fore, precludes this Court from considering 
whether there were in fact misdirections 
Vitiating the verdict, although if there had 
‘been no reference, the accused would have 
-been able to come up on appeal and plead 
such misdirections. I would respectfully 
suggest that the view of the Full Bench 
may require some reconsideration in the 
light of this difficulty. | 

I do not, however, regard it as necessary 
to move in this case for reconsideration ef 
the Full Bench decision in spite of the 
misdirections as there is a quantity of 
evidence against accused Nos. 4, 5 and 6, 


: G) 114 Ind. Ons, 353; 28 L. W. 575; 52 M. L, J. 581: 
AM R. 1928 Mad‘ 1186; 51 M, 956. ert 
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Five eye-witnesses have identified each and 
of these P. W. Nos. 4, 5 and 6 knew them 
before, P, W. No. 3 stated that accused 
Nos.4and 5 hit them and P. W. No. 4 
states that the sixth accused hit him. 
Having regard to the evidence I am unable 
to say that the view expressed in 
the verdict of the Jury was perverse or 
such that no reasonable man could take, 

I must, therefore, decline to interfere or 
accept the reference. My learned brother 
agrees. The verdict of the Jury must, 
therefore, be accepted. We, therefore, 
convict accused Nos. 4 to 6 of the offence of 
dacoity, and sentence all the accused to 
rigorous imprisonment for five years (each). 

Waish, J.—Iconcur in the judgment 
of my learned brother. I should like to add 
that even if it should be considered that we- 
are wrong in holding that the Fall Bench 
decision precludes us from ordering a 
re-trial on the ground of misdirection, the 
difficulty created by the Full Beneh ruling 
ig not overcome. Itisthe accused who is 
in the best position by way of appeal to 
point out misdirectiong to the J ury or mis- 
takes oflaw,and to deprive him of this 
right and leave it for the High Court to 
discover whether realerrorB exist is not to 
substitute any adequate safeguard for the 
right of appeal taken away. 

On the Full Bench decision the only 
remedy would appear to be an alteration of 
the Code giving the accused & right of ap- 
peal when the verdict of the Jury is against 
him and the Judge has made a reference, 
There appears to be no reason why accused 
should not be given a right of appeal under 
these circumstances. lf he has been found 
guilty by a Jury ona misdirection or other 
error of law and that conviction is to 
stand unless the Jury’s decision ia found 
unreasonable he has clearly suffered in- 
justice. It is inequitable that if the 
Sessions Judge's effort in his favour fails 
the accused should be in a worse posi- 
tion than if no reference at all had been 
made. 


Y. NL Y, Reference rejected, 
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MADRAS HIGH COURT. 
Orvis Revision Partition No. 343 
oF 1927. 

August 21, 1928, 
Present:—Mr. Justice Ramesam. 
KRISHNA IYYER--AvorioN-PUROHASBR 
—PRTITIONER 


VETSUS 
MUTHUSWAMI THEVAR AND OTHBRS— 
PLAINTIPFS— JUDGMENT DRBTORS AND 
— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), ss. 115, 47, 
0. XXI, r. 78—Ezecution sale—Application by judg- 
ment-debtor to set aside sale, dismissal of—Appeal 
allowed—Second appeal by auction-purchaser, 
whether lies—Revision. 

Where an application by a judgment-debtor to 
set aside asale in execution of a decree in favour 
of a stranger is dismissed, an appeal lies, but where 
the Appellate Court allows the appeal, no second 
erg ies to the High Oourt at the instance of the 
auction-purchaser and, therefore, a civil revision 
petition properly lies. 

Petition under s. 115 of Act V of 1808, 
and s. 107 of the Government of India Act, 
praying the High Court to revise an order 
of the District ^ Oourt, Tinnevelly, dated 
the 22nd January, 1926, in Civil Miscellane- 
ous Appeal No. 82 of 1925, preferred against 
that ofthe Oourt of the District Mun- 
sif Tenkasi, dated the 19th June, 1925, 
in E. A. No, 249 of 1925, in E. P. No. 
661 of 1924, in O, 8 No. 49 of 1992 on the 
file of the Oourt of the Additional District 
Munaif, Tinnevelly. 

FAOTS.—In execution of a decree a third 
person purchased a debt due to the judg- 
ment-debtor. The defendant  judgment- 
debtor applied to set aside the sale of the 
debtor, in the alternative to record satisfac- 
tion of the debt under O. XXI, r. 78. The 
trial Oourt dismissed it on the eround that 
no application to set aside the sale of 
moveable property lay under O. XXI, r. 78, 
On appeal by the judgment-debtor, the 
District Judge held that the sale was con- 
ducted fraudulently and allowing the appeal 
set aside the sale. 

Against the said order the auction-pur- 
chaser fileda civil revision petition. 

Mr. S. Ramaswamy Iyer, for the Petition- 


er. 

Mr. T. A, Anantha Iyer, for the Respon- 
dents, 

JUDGMENT.—A préliminary* objec- 
tion is taken that the civil revision peti- 
tion does not lie as a second appeal lies, 
The petition before me is by the auction- 
purchaser and not the judgment-debtor or 
decres-holder, so the second appeal does 
not lie though the appeal to the Oourt 
below was under s, 47, Code of Givil Pro- 
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cedure (Act V of 1908), I overrule the pre- 
liminary objection. 

On the merits this is not a case for in- 
terference under s, 115, Code of Civil Pro- 
cedure, Act V of 1908. The proceedings 
after the attachment of the debt are so 
grossly irregular that the order of the Dis- 
trict Judge isthe only order that can be 
made on the facts. The lower Court's order 


‘takes note of the interests of the petitioner 


and sufficiently protects them. The fact 
that the auction-purchaser files this peti- 
tion adds to the suspicion smelt in the 
judgment of the lower Court, Thesentence 
in the judgment ef the lower Court “he has 
since collected the decree-debt from them 
in another manner” is not intelligible and 
the Vakil for the respondents admits he is 
not able to explainit, I think “the another 
manner", probably refers to the setting off 
of a part of the debt of Rs. 4,050 due from 
the decree-holder to the judgment-debtor 
towards the decree with the result that 
only Rs. 2,375 will remain due. Anyhow 
this is not a case which requires my inter- 
ference, 

The petition is dismissed with costs, 

V. N. Y. Petition dismissed. 


—— — 


MADRAS HIGH COURT. 
Lerraes PATENT Arenan No. 71 or 1924. 
December 7, 1928. 

Present: —Mr. Justice Devadosa and 
Mr. Justice Waller. 
KARANATH KALATI MANAKKAL 
NARAYANAN alias PARAMESWARAN 
NAMBUDRI—-—PrAINTiFF 
APPBLLANT 


veraus 
VELLAPALLI POOKET SANKARAN 
NAYAR AND OTHE&8— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. VII, r. 11, 
0. IK, r. 8—Default im paying deficient Court-fee 
—Plaintiff absent —Dismiasal, nature of. 

Where on default of a plaintiff to pay the deficient 
Oourt-fee, the Court dismissed the suit saying 
“Additional  Oourt-fee not paid. Plaintiff absent. 
Suit dismissed for default" : 

Held, that the order of dismissal was not one under 
O. IX, r. 8, Oivil Procedure Code for default of 
appearance but was one under O. VII, r.ll, Oivil 
Procedure Code. [p. 790, col. 1.] 


Letters Patent appeal against the judg- 
ment, dated the  23rd April, 1924, of 
Mr. Justice Phillips passed in Second 
Appeal No. 1449 of 1921, preferred to the 
High Court against a decree of the 
District Oourt, South Malabar, in A. 8. 
No. 510 of 1920, preferred against that, 
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.of the Court of the Principal Dis- 
mie Munsif, Tirur, in O. 8. No. 162 of 
1919. 


Messrs. T, R. Ramachandra Iyer, and 
5. Ranganatha Iyer, for the Plaintiff. 

Mr. K. P. M. Menon, for the Respondents. 

JUDGMENT.—The only point in this 
Letters Patent Appeal is whether O. 8. 
No. 316 of 1917 was dismissed for default of 
appearance under O. IX, r. 8. The District 
Munsif of Tirur, in whose Oourt the suit 
was filed, directed the plaintifisto pay 
additional Oourt-fee on or before 19th 
September, 1917. The plaintifis were 
granted time to pay additional Court-fee 
on 12th October, 1917, and on 31st October, 
1917, the District Munsif dismissed the 
suit. He made this note in dismissing; 
“thé plaintiffs have not paid additional 
Oourt-fee. The plaintiffs are absent. The 
plaintiffs’ Pleader has ne instructions”. The 
question is whether this order is one 
made under O. VII, r.11 or under O. IX, r. 
8. The plaintiffs were directed to pay addi- 
‘tional Oourt-fee and they obtained time 
more than once and on 3lst October, 1917, 
they were absent and the Vakil said “that 
he had no instructions’. The expression 
‘suit is dismissed for default’ was interpret- 
ed both by the learned Judge in the 
second appeal and by the District Judge 
as meaning default of appearance. Where 
the Gourt asks the plaintiff to pay addi- 
tional Court-fee and he fails to pay it, the 
course to be adopted is either to grant 
further time to pay the additional Court- 
fee if asked for or to reject the plaint for 
not having paid the proper Oourt-fee. For 
O. VII, r. 11 (b) is imperative. "The plaint 
shall be rejected in the following cases : 

(b) Where the relief claimed is under 
valued and the plaintiff, on being required 
by the Court to correot the valuation with- 
n a time to be fixed by the Court; fails to 

o 80". 

In this case the plaintiffs in O. 8. No. 316 
of 1917 failed to pay the additional Court- 
fee even ka further time was granted. 
It is urged by Mr. Menon for the respon- 
dent that the additional reasons given by 
the Munsif, namely, “The plaintiffs are 
absent. The plaintiffs’ Pleader has no 
instructions” should be held to imply that 
the District Munsif proceeded under O. IX, 
ry. 8. Where the proper Oourt-fee is not 

Ld, the Oourt has no other course but to 
dismiss or reject the plaint and if the 
deficiency in the Oourt-fee is discovered 
after the suit has been taken on file, the 
Court's order that the suit is dismissed 
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would not necessarily mean that the Court 
proceeded to do something which it had 
no power todo. The presumption is that 
the Court does what it has power to do 
and not anything which it has not the 
power todo. To say theleast the expres- 
sion “Suit is dismissed for default” is 
ambiguousand the ambiguity should not 
be made to weigh against the plaintiffe, 
for, that would imply that the Oourt did 
something which it had not the power to 
do. Where the deficiency in the Court- 
fee has not been paid, the Court hasno 
jurisdiction to pass any order on the merits. 
‘We may take it that the expression: “The 
plaintiffs are absent and the Vakil has no 
instructions” as meaning that, if the Vakil 
had asked for time the Oourt might have 
considered the application on its merits. 
As there was no appearance, he could not 
very well grant further time for no appli- 
cation was made to him and, therefore, he 
had to reject the plaint and when the main 
reason given is that the plaintiffs have 
not paid additional Court-fee, it cannot be 
said that the suit was not dismissed 
for non-payment of the proper Oourt-fee. 
In this view we hold that the decree of the 
learned Judge insecond appeal and the 
decree of the learned District Judge are 
wrong and should be set aside. 

We, therefore, set aside the order on the 
second appeal and the order of the 
District Judge and direct the District 
Judge, South Malabar to restore Appeal 
No. 570 of 1920 to file and hearthe same 
On the merits. Costs will abide the result. 
The Court-fee paid for the second appeal 
and the Letters Patent appeal will be 
refunded. ° 


y. N. V. Appeal allowed. 


MADRAS HIGH COURT. 
Orvis Revision PxrrTION No. 1387 or 1927, 
August 14, 1928. 
Present:—Mr. Justice Mackay. 
OHINNASWAMY KAVIRAYER— 

e DEFENDANT—PETITIONER 
versus 
PERIATHAMBI BUTLER—P tainti FF 


— RESPONDENT. 

Civil: Procedure Code (Act V of 1908), O. KAT, r, 2 
—Certificate for payment, time limit for—Limitation 
Act (IX of 1908), s. £0—Payment towards decree 
amount and costs— Limitation, whether saved. 

There is nothing in O, XXI, r. 2, Civil Procedure 
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Code, which preseribes a time within which payment 
of a decree should be certified; a statement made by 
decree-holder in a subsequent application for execution 
may be accepted as a certificate. 

To constitute payment of interest ag such to save 
limitation under s. 20, Limitation Act, the debtor 
must have paid the&meunt with the intention that 
it should be paid towards interest and there must 
be something to indicate that intention; mere ap- 
propriation by the creditor is not such an indication 
nor is a general payment towards decree and costs 
sufficient to save the bar of limitation. 

Mohammad Abdullah Khan v. Bank Instalment Co., 
Lid, (2) and Hormasji Bezonji v. Hajrat Yarkhan 
(3), followed. 


Petition under s, 25 of Act IX of 1887, 
praying the High Oourt of Small Oauses at 
Trichinopoly, in E. R, P. No. 2256 of 1926, in 
8. O. S. No. 6515 of 1919. 

Mr. T. V. Muthukrishna Aiyer, for the 
Appellant. 

Mr. A. S. Siva Kaminathan, 
Respondent, 


JUDGMENT.—This isa petition in 
which it is sought to set aside an order 
directing a sale in execution made ex parte 
in a Small Cause Suit. The date of decree 
was 16th February, 1920, of the prior ap- 
plication in execution 3rd February, 1923, 
and of the present application 22nd Novem- 
ber, 1926. Prima facie it is barred unless 
a payment of Rs. 50 credited on 15th April, 
1925, was made towards interest, as such, 
that isto say, wholly or in part towards 
interest. 

The first point taken is that the payment 
was not certified under O. XXI, r. 2. 
There is, however, no difficulty as to this, 
for there is nothing in O. XXI, r. 2, which 
prescribes a time within which the pay- 
ment should be certified; a statement made 
by adecree-holder in his Application for 
execution may be accepted as a certificate: 
Masilamani Mudaliar v.Sethuswami Iyer (1). 
In an affidavit in this case the decree-holder 
averred that this money had been received 
from the defendant (petitioner) "towards 
the decree amount, costs etc.” The next ques- 
tion is whether this can be treated as a pay- 
ment towards interest as such within the 
meaning of s. 20 ofthe Limitation Act. In 
my opinion, it cannot. Mohammad Abdul. 
lah Khan v. Bank Instalment Co., Lid , (2) 

is clear authority for holding that the 
debtor must have paid the amouftt with the 
intention that it should be paid towards 
interest and that theremustbe something 
toindicate that intention; mere appropria- 
tion by the creditoris not such an indica- 


for the 


(1) 41 Ind. Oas 701; 33 M. L. J, 219 at p. 222; (1917) 
M. W. N. 502; 22 M. L. T. 115; 41 M. 251. 
(2) 2 Ind, Cas. 379; 31 A, 495; 6 A. L. J, 611. 
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tion cf also Hormasji Bezonji v. Hane 
Yarkhan (3), where it is laid down that 
there must be some distinct specification 
or intimation by the debtor as regards the 
appropriation. Here there is none; so far 
as the affidavit discloses, it is a general 
payment towards the decree amount, costs 
etc.,it is nota sufficient answer to urge 
that the decree amount includes principal 
and interest or that interest to a ter 
amount than Rs. 50, was due and that pay- 
ment towards interest should be presumed. 
It is not a cage of presumption but of the 
existence of un indication of special inti- 
mation. 

The point appears to have been consider- 
ed by the lower Oourt which apparently 
held that limitation was saved, for it pre- 
ceeded to order notice and attachment. 
The reasons for the conclusions do not ap- 
pear and prima facie the second applica- 
tion is barred and the order for sale illegal. 
The ez parte order will be set aside and the 
execution petition restored, the parties 
being at liberty to adduce further evidence 
as to the nature of the payment, if such is 
found to have been made. As petitioner 
failed to appear and object at the proper 
time, there will be noorder asto the costs 
of this petition. 

Y. N. V. Order set aside. 


(3) 96 Ind. Cas. 311; 38 Bom. L. B. 569; A. T, R, 1926 
Bom. 423. 


MADRAS HIGH COURT. 
O1vit MisoRLLANEOUS ÀÁPPRAL No. 62 oF 1997 
AND 
O1vit Revision PzTITION No. 211 
or 1927. 

September 13, 1927. 

Present :—Mr. Justice Curgenven and 
Mr. Justice Aganihakrishos Iyer. 

SRINIVASAM PILLAI—A»PPELLANT 


versus 
RUKMANI AMMAT —RznsPOoNDENT. 

Civil Procedure Code (Act V of 1908), s. 107, 
0. XXV, r. 2, O. XLI, r. 10 (8), O: XLVII, r. I— 
Dismissal of appeal for failure to furnish security 
for costs——Power of Court to restore appeal for 
sufficient cause—Review, whether permissible, 

An Appellate Court has power to set aside the 
dismissal ofan appeal for failure to furnish security 
for costs if it ia proved to its satisfaction that tho 
appellant was prevented by any sufficient cause from 
E the security within the time allowed. [p. 

, col. 8. 

Sankaralinga Chetti v, Annamalai Chetti (4), diss 

sonied from, 
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Rule 10 of O. XLI, Civil Procedure Code is not 
exhaustive of the powers of the Appellate Court im 


matters relating to security for coste in an appeal. |p. 
795, col. 2.1 


The words “any other sufficient reason” occurring 
in O. XLVII, r. 1, Civil Procedure Oode, have to be 
interpreted as meaning any reason sufficient on 
grounds at least analogous to those specified im- 
mediately previously in the said rule, and do not 
include such a ground as an explanation for default 
of appearance. !p. 794, col. 2.] 

Chhajju Ram v. Neki (2) and Vemareddi Rama- 
raghavareddi v. Raja of Venkatagiri (1), relied on. 

Courts ought not to create a  casusomissus by 
Interpretation of a Statute save in some cases of 
strong necessity. [p. 796, coL 1 | 

In A. A. O. No. 62 or 1927. 

Appeal against an order of the Oourt 
of Small Oausgea, Trichinopoly, dated the 15th 
September, 1926, in I. A. No. 970 of 1926, in 
A. B. No. 142 of 1925. 

In O. R P, No. 211 oF 1827. 

Petition under 8. 115 of Act V of 1908, 
praying the High Oourt to revise an 
order of the Oourt in the Small Oauess 
Trichinopoly, dated the 15th September, 
1926, in I. A. No. 969 of 1926,in A.B. No. 
142 of 1925. 

Mr. T. V. Muthukrishna Ayyar, for the 
Appellanta. 

Mr. S. Ramaswamy Ayyar, for the Respon- 


dents. 
JUDGMENT. 

Curgenven, J.—The plaintiff (now 
respondent) sued on 8 promissory note and 
in the appeal from the dismissal of her 
suit the defendant applied for and ob- 
tained an order directing her to furnish 
security for costs. The property which 
was tendered for this purpose was found 
insufficient and the Court gave her further 
time to supply the deficiency up to 13th 
February, 1926. This was not done and 
on that date neither she nor her Pleader 
was present. The Subordinate Judge, 
therefore, passed an order “appellant and 
here Vakil are absent, security not given. 
The appeal stands dismissed with costs.” 
That order was actually passed on the ap- 
plication (I. A, No. 2202 of 1925) for 
security filed by the defendant but it of 
course, involved also thedismissal of the 
appeal. On 16th March, 1925, the plaintiff 
applied for a reviewof the order passed 
on I. A. No. 2202 and the learned Sub- 
ordinate Judge granted it,at the same time 
restoring the appeal and allowing another pe- 
tition by the plaintiff for further time with- 
in which to furnish security. We have nowbe- 
before us a civil revision petition against the 
order in I. A. No.969 of 1926, which was the 
order restoring the appeal, and a civil mis- 
cellaneous appeal against the order in 
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I. A. No. 970, which was, if we look to its 
terms, an order reviewing the order passed 
in I. A. No. 2202. 

It is clear that the primary question 
whieh we have to decide is whether the 
Subordinate Judge was competent to re- 
store the appeal; because until it was re- 
stored no further action upon the security 
petitions could have been taken. Security 
is demanded of an appellant under O, XLI, 
r.10 and sub-r. (2) of that rule requires 
that if there is default in furnishing se- 
curity the Oourt shall reject the appeal. 
Having rejected it, is the Oourt compe- 
tent to restore it if sufficient cause for the 
failure to furnish security within the time 
allowed is shown? Ithas been suggested 
that this power may be derived in two 
ways (a) by reviewing the order of re- 
jection under ©, XLVII, r. 1, (b) by ap- 
plying the corresponding provision con- 
tained in O. XXV, r. 2, for the restoration 
of a suit, by force of s. 107 (2) of the 
Code. As regards the power to review it 
has been held by this Court in Vema- 
reddi Ramaraghavareddi v. Raja of Ven- 
katagiri (1), that the words “other suff- 
cient aruse” in r. 1 of O. XLVII, would 
not include such a ground as an expla- 
nation for default of appearance and this 
is in accordance with the judgment of 
the Privy Council in Chhajju Ram v. Neki 
(2), which leys down that these words 
must mean something ejusdem generis 
with what precedes them, Even the 
learned Judges who decided Sundar v. 
Habib Chick (3), which it may be noted 
was prior to the Privy Council judgment, 
leave the question open whether in such 
circumstances the order could be reviewed. 
It is unnecessary further to discuss this 
point as I have come to the conclusion, 
though not without some hesitation, that 
the order restoring the appeal may be 
justified upon the second ground. At 
first sight I was inclined to accept the 
appellant's argument that since there is 
no provision in O. XLI, r. 10 correspond- 
ing to that in O. XXV, r.2 (2), enabling 
a suit to be restored, it must be concluded 
that the intention was no^ to confer & 


1) 99 Ind. Cas. 954; 52 M. L. J.123; 35 L. W. 192; 
A. L B. 1927 Mad, 355. 

(2) 72 Ind, Cas. 506; 3 Lah. 127; 30 M. L. T. 295; 26 
O. W. N, 697; 41 P. I.R. 1992; 3 P.L. T. 435; A. I. 
R. 1922 P. O. 112; 16 L. W. 37; 17 P. W. R. 1922; 
12 M. L. J. 332; 24 Bdm. L. R. 1238, 4 U. P. L. R. 
(P. O.) 99; 36 O. L. J. 459; 49 I. A. 144 e. Q.. 

(3) 60 Ind. Cas. 81; 42 A. 628; 18 A. L. J. 838; 2 U. 
P. L. R. (A) 283. 
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power of this kind upon an Appellate 
Oourt. Where a power might have been, 
but has not been expressly conferred, it 
mast be deemed, it is said, to have been 
withheld, If all the provisions relating 
to appellate procedure were self-contained, 
this argument, I think, might be con- 
elusive. But thatis not so,s. 107 of the 
Code invests an Appellate Court with the 
same powers and duties as are conferred 
and imposed upon a Oourt of original 
jurisdiction subject to such conditions and 
limitations as may be prescribed by rules 
under the Code. Subject, therefore, to 
anything which the rules may have to say, 
it follows that since a trial Court may re- 
Store a suit dismissed for failure to fur- 
nish security, so also may an Appellate 
Court restore an appeal rejected for the 
same reason. We have thus to consider 
whether the rules deprive an Appellate 
Court of a power which, but for them, it 
would possess under the Oode. This as- 
pect of the matter does not seem to have 
been brought to the attention of the 
learned Judges who decided Sankaralinga 
Chetti v. Annamalal Chetti (4) It was 
suggested by my learned brother during 
the course of the argument, and to 
him also is due an elucidation, which I 
think may be accepted of the existence 
of an express provision in the rules for 
the taking of security in appeals, while 
no such provision cecurs empowering Te- 
storation of an appeal rejected for failure 
to furnish it. It is & sufficient reason for 
the presence of sub.r.(l) ofr. 10 of the 
O. XLI, that the circumstances in which 
security may be taken in an appeal differ 
widely from those in which it may be 
taken ina suit. The desired object could 
not, therefore, have been achieved by leav- 
ing 8.107 to operate upon O. XXV, r. 2 
(1) But it may be so left to operate, so 
far as sub-rr. 2 and 3 of that rule are con- 
cerned, because the terms of those sub- 
rules are appropriate to the case of appeals. 
Nor does any reason occur to me on prin- 
ciple, why an Appellate Oourt should not 
possess this power of restoration. The 
circumstances of the present case appear 
io me to afford an illustratipn of the ne- 
ceasity for it. * 


I have only to add that, even if the view 
we take be erroneous, the case is not 
such as would justify us in exercising 
our discretion to revise under e. 115 of 
Civil Procedure Code. The civil 


(4) 4 Ind. Ces, 165; 19 M, L. J. 304, 
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vision petition and civil miscellaneous 
appeal [ure accordingly dismissed, subject 
to the order which my learned brother is 
going to propose in the matter of costs. 
Ananthakrishna Ayyar, J.—The 
plaintiff (Rukmani Ammal) instituted the 
original suit to recover money due under 
& promissory note. The District Munsif 
having dismissed the suit on the merits, 
she preferred Appeal No. 142 of 1925 on 
the file of the Subordinate Judge. While 
the appeal was pending, the defendant- 
respondent applied to the lower Appel- 
late Court for an order directing the 
appellant to furnish security for the costs 
decreed to him in the first Oourt and for 
the probable costs of the appeal. The 
security that was first tendered was found 
to be insufficient and she was ordered to 
furnish further security by the 13th of 
February, 1926. On that date the appli- 
cation was called at 11-15 a.m. but the 
appellant and her Vakil being absent, the 
learned Subordinate Judge passed the fol- 
lowing order :—‘‘Appellant and her Vakil 
are absent—security not given—the appeal 
stands dismissed with costs.” It was men- 
tioned to us that the appeal was posted 
for hearing for the 23rd February, 1996, 
but as security was not given, the appeal 
was dismissed with costs on the 13th Feb- 
ruary, 1926. On the 16th March, 1926, (the 
14th and 15th of March being public 
holidays) Rukmani Ammal filed three appli- 
cations before the lower Appellate Court 
(I. A. No». £69,970 and 971 of 1926) pray- 
ing in effect, in one of the petitions to 
set aside the order passed on default of 
her appearance and to re-hear, in the other 
toreview underO. XLVII,r 1; and in the 
third toextend the time for completing 
the security that she had to furnish in 
accordance with the order of Court, In 
paras.5and 6 of the affidavit filed by her 
in support of the applications, she stated 
as follows :—‘‘When the petition was called 
on 13th February, 1926, my Vakil was not 
present as he was engaged in the District 
Cour in connection with another case, 
Boing a female I too did not attend 
Court that day. Thereupon an ex parte 
order was passed on the petition that as 
security was not furnished the appeal was 
dismissed. I have now furnished fresh 
security.” She also alleged in her affi- 
davit the reasons for her not having fur- 
nished security in time and why she 
wanted a further extension of time. The 
learned Subordinate Judge accepted her 
explanation, set aside his previous orders 
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dated 13th February, 1926, restored the 
appeal and extended time for furnishing 
security and directed the security tendered 
by her to be tested. In the course of his 
order he stated as follows, “I think I can 
accept the explanation and condone the 
default. I set aside my order and give 
the appellant time to furnish security. 
This entails the restoration of the appeal.” 
The defendant-respondent before the lower 
Appellate Court has preferred to the 
High Oourt Civil Miscellaneous Appeal 
No. 62 of 1927, against the order inl. A. 
No. 970 passed on review under O. XLVII, 
r.l, and he has preferred Civil Re- 
vision Petition No. 211 of 1927, against 
orders passed in I. A. No. 969 setting 
aside orders passed on default of appear- 
ance and extending time for furnishing 
geeurity. 

Mr. T. V. Muthukrishna Iyer, the learned 
Vakil has who appeared for the appellant 
before us, argued that O. XLVI, r. 1, 
did not apply to the present case having 
regard to the recent decision of the Privy 
Council reported as Chhajju Ram v. Neki 
(2), explaining the meaning to be attached 
to the words “other sufficient reason" 
occurring in O. XLVI, r. 1. 

He aleo relied on the decision reported 
as Vemareddi Ramaraghavareddi v. Raja 
of Venkatagiri (1), where it was held that 
default of appearance was not & reason con- 
templated by O. XLVII,r.1, of the Civil 
Procedure Code, ner was it analogous to 
any such reason. He also laid stress on 
O. XLI, r. 10, cl. 2, of which enacts “where 
such security is not furnished within such 
time as the €ourt orders, the Oourt shall 
reject the appeal.” The learned Vakil 
urged that the Subordinate Judge had no 
jurisdiction to interfere with the order once 
passed by him rejecting the appeal. The 
decisions in Sankaralinga Chetti v. Anna- 
malai Chetti (4), Firozi Begamlv. Abdul Latif 
Khan (5) and Hari Bhabini Debi v. Na- 
rendra Nath Roy (6), were quoted in sup- 
port of the appellant's contentions. 


On behalf of the respondent Mr. B. Rema- 
swami Iyer, raised a preliminary objection 
to the effect that an appeal Civil Mis- 
cellaneous Appeal No. 62 of 1927 does not 
lie in this case since the ground on which 
the Subordinate Judge granted the appli- 
cation for review was not among the 
grounds mentioned in O, XLVII, r. 7, con- 


(5) 30 oie 5 A. L. J. 109; A. W. N. (1908) 53; 3 
L 


M. L. T. 221. 
(8) 67 Ind, Oas, 883; A, I, R, 1923 Cal, 317, 
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ferring a right of appeal to the aggrieved 
party from an order granting a review 
application. He relied on the decisions of 
the Allahabad High Oourt reported as 
Sundar v. Habib Chiek (3). and of the 
Oaleutt& High Court in Goljan Bibi v. 
Nafar Ali (7). The learned Vakil also 
urged thatorders having been passed on 
the default of appearance of the plaintiff 
and her Pleader on 13th February, 1926, 
the Court had jurisdiction to set aside the 
orders passed on 13th February, 1926, on 
being satisfied that there was sufficient 
cause for the said non-appearance. He 
also relied on O. XXV,r. 2, sub-cl. 2 of the 
Civil Procedure Code read along with 
s. 107 (it). 

After having given the case my best 
consideration 1 have come to the conclusion 
that we should not interfere with the 
orders passed by the Subordinate Judge 
on I. A, Nos. 969,970 and 971 by which 
he set aside his prior order of !3th 
February, 1926, with the result that the 
appeal was restored to file and further 
time was allowed for completing the 
security. 

Having regard to the decision of the 
Privy ;Council reported as Chhajju Ram v. 
Neki (2), the words “any other sufficient 
reason" occurring in O. XLVII, r.l, have 
to beinterpreted as meaning any reason 
sufficient on grounds at least analogous to 
those specified immediately previously in 
the said rule. The decision in Vemareddt 
Ramaraghavareddi v. Raja of Venkatagiri 
(1), is to the effect that default of appear- 
ance is not a reason contemplated by 
O. XLVII,,r.1 nor is it analogous to any 
such reason. It would, therefore, seem to 
follow that the lower Appellate Court was 
not rigbt in invoking its jurisdiction under 
O. XLVII, r. 1, (review). The ruling in 
Sundar v. Habib Chick (3), was before the 
decision of the Privy Council in Chhajju 
Ram v. Neki (2). In Goljan Bibi v. Nafar 
Ali (7), it is only stated “that it is not 
disputed that the Judge had jurisdiction 
to re-admit the appeal after having dis- 
missed it by an order under cel. 2, r. 10, 
O. XLI.” The provision of law under 
which the Judge had such jurisdiction 
is not mentioned. Hari Bhabini Debi v. 
Narendra Nath Roy (6) does not discuss 
the question though the Oourt held that 
there was no jurisdiction to extend time 
for furnishing security after the appeal had 
been dismissed. The decision in Sankara~ 


( 40 Ind, Gaz, 204; 28 O, L, J, 163, 
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linga Chetti v. Annamalai Chetti (4) while 
holding that the decision of the Privy Coun- 
cil in Balwant Singh v. Daulat Singh (8) 
"was arrived at on à peculiar state of facts 
andis notin our opinion an authority forthe 
position that an appeal duly rejected under 
8. 549 of the Oivil Procedure Code can be 
restored by the Oourt which rejected it" 
Proceeded to state as follows: that “as 
pointed out in Firozi Bagam v. Abdul 
Latif Khan (5) there is noprovision ins, 549, 
Oivil Procedure Code similar to that con- 
tained in s. 381 and permitting an appellant 
whose appeal has been rejected under s, 549 
to apply for an order setting the dismissal 
aside, nor have we been referred to any 
provision elsewhere in the Oode under 
which such an application will lie." We 
may in this connection refer to the decision 
of Mukerji and Buckland, JJ; in Romesh 
Chandra Das v, Sarada Kripa Lal (9) to 
the effect that an order rejecting an appeal 
under O. XLI, r. 10 Civil Procedure Code 
for failureto furnish security for costs is 
not appealable either as a decree or as an 
order, It would, therefore, seem to follow 
if the contentions urged on the appellant's 
side and the decisions mentioned above be 
accepted that a party whose appeal has been 
rejected on the ground that security for 
costs was not furnished within such time as 
the Oourt ordered, has no further remedies 
open to him. It was suggested that the 
matter was one for the Legislature and that 
the Courts had no power to grant any 
relief, whateversufficient reason the party 
might have for not having furnished the 
security within the time allowad. 

In the present case,itis true there was 
this additional circumstance, viz., there was 
also default of appearance on the part 
of the appellant and her Pleader so that the 
Court could set aside the prior orders on 
being satisfied that the party had sufficient 
cause for not appearing on the due date. 
But I should like to consider whether there 
is any general provision of law by which 
ihe Oourt could grant relief in cases 
where orders had been passed by it under 
O. XLI,r.10. In the case of suits (not 
appeals) there is the specific provision 
made in O. XXV, r. Z, sub-cl. 2 of which 
runs as follows:—'" ere a® suit is 
dismissed under thia rule, the plaintiff may 
apply for an order to set the dismissal 
aside, and, if it is proved to the satisfaction 
of the Court that he was prevented by 

G 8 A. 315; 131I. A. 57; 4 Sar. P. O. J. 707. 
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any sufficient cause from furnishing the 
security within the time allowed, the Court 
shall set aside the dismissal upon such 
terms as to security, costs or otherwise 
as it thinks tfit and shall appoint a day for 
proceeding with the suit." Such a pro- 
vision does not find a specific place in 
0, XLV. It is, therefore, argued on behalf 
ofthe appellant that r. l0ofO,. XLI is 
exhaustive of the powers of the Appellate 
Oourt in matters relating to security for 
costs in an appeal, and that as the 
Legislature has enacted r.100f O. XLI, 
without incorporating in it any provision 
analogous to  O. S Bub-ol. 
2, therefore, the Court is not entitled to 
travel outside the provisions of O. XLI, 
r. 10 and that the result is inevitable. 
Where such security is not furnished by 
the appellant within such time as the 
Court orders the Oourt shall reject the 
appeal and that the appellant has no 
further remedy open in such cases. 

It seems to me, however, that under s. 107 ; 
cl.2, Civil Procedure Code the Appel- 


late Court has the same powers and 
is to perform as nearly as may 
be the same duties as sare conferred 


and imposed by the Oode of Oivil Procedure 
on Oourts of Original Jurisdiction in 
respect of suits instituted therein. I think 
that this provision confers on the Appellate 
Court similar powers in respect of appeals 
rejected on the ground that security had 
not been furnished within the time allowed 
asare conferred on the original Court by 
O. XXV, r. 2, sub-cl. 2 when a suit ig 
dismissed on the ground of failure by the 
plaintif to furnish security within’ the 
time fixed by the Oourt. Iam of opinion 
that the Appellate Court has got the 
power to set aside the dismissal of an 
appeal upon such terms as to security, cost 
or otherwise as it thinks fit, if it ig proved 
to its satisfaction thatthe appellant wag 
prevented by any sufficient cause from 
furnishing the security within the time 
allowed. The attention of the Oourt in 
Sankaralinga Chetti v. Annamalai Chetti 
(4), was not drawn to this provision of law, 
since the Oourt specifically remarked that 
it had not been referred to any provision 
elsewhere in the Code under which such an 
application will lie. 

The appellant's learned Vakil argued that 
s. 107, Oivil Procedure Oode could not apply 
to cases of appeals because he argued if 
it did apply there was no necessity to 
enact O. XLI,r. lOat allsince the^ pro- 
visions of O, XXV ,relating to the 
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suits would according tos, 107 (ii) apply 
to appeals also. There is an answer to 
this contention. The power of the Oourt 
of first instance to demand security from 
plaintiffs is confined under O. XXV to 
cases of plaintiffs who are residents out of 
British India, and to plaintiffs who are 
females in suits for money. The powers 
conferred by O. XLI, r. 10 on an Appellate 
Court are far wider, as the wordings of 
r.10, would show so that the Legislature 
hadto enact a separate provision eonfer- 
ring on Appellate Oourts in respect of 
appeals wider powers than those confer- 
red on Gourts of firat instance in respect of 
suits. Having thus made a_ specific 
provision in O.XLI, r.10 conferring on 
Appellate Oourts far wider powersin the 
matter of directing appellants sto furnish 
security for costs, the Legislature has left 
the other provisions relating to such 
matters to be attracted and incorporated 
by the general provision regarding Ap- 
pellate Court’s powers mentioned in s, 107 
(ii), Civil Procedure Code. There is no 
special reason why Courts of first instance 
should have the special power mentioned 
in O. XXV, r.2, eub el. 2 and why Ap- 
pellate Courts shouldnot have that power. 
One should not consider the present asa 
case of casus omissus, if it could be brought 
underany existing provision of law. For 
as stated by Lord Fitzgerald in Mercy Docks 
v. Henderson (10) “We ought not to create 
a casus omissus by interpretation save in 
some case of strong necessity". (See 
also Broom's Legal Maxims Highth Edition, 
page 33.) 

have on the whole come to the con- 
clusion that ın the present case the lower 
Appellate Court had jurisdiction to pass 
the orders in question; in any eventI do 
not think that the present is a case in 
which we should interfere in the exercise 
of our power of revision, since I think 
that substantial justice has been done in 
the case as the result of the Subordi- 
nate Judge's order. 


As regards costs, I would make no orders 
as to costs of the proceedings in the 
High Oourt; but I would direct the plaint- 
iff-appellant before the lower Appellate 
Court to pay the respondent in the lower 
Appellate Oourt the costs incurr- 
ed by him in connection with I. A. No. 970 
of 1926 including such Pleader’s fee as the 
lower Appellate Court may fix in the 


go) (1889) 13 A. 0.595 at p. 607; 58 L. J. Q. B. 
153; 59 L, T, 697; 37 W. R. 449: 6 Asp. M. O. 388. 
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matter, since the prayers in the several peti“ 
tions Nos. 969 to 971 of 1926are not all such 
as could be granted and also because the 
whole trouble was caused by default of 
appearance on her part on 13th February, 
1926. Subject to this modification as to 
costs in I. A. No. 9700f 1926, 1 would dismiss 
both the appeals and revision petition but 
without costs in the High Oourt. 
V. N. V. Appeal and revision 
petition dismissed. 


—— 


MADRAS HIGH COURT. 
Lerrers PATENT APPEAL No. 76 or 1924, 
December 6, 1928. 
Present:—Mr. Justice Devadoss and 
Mr. Justice Waller. 
KUNHANNA RAI AND ANOTHER— 
APPELLANTS 
versus 
MANAKKE 4ND orHBES—HRRBSPONDRNTS, 
Civil Procedure Code (Act V of 1908), O. I, r. 10— 
Party respondent, omission of, by bona fide mistake— 
Addition as party on discovery of mistake, whether 


oper. 
? here in a memorandum of appeal, the name ofa 
party respondent is omitted by a bona fide mistake 
there is power in the Qourtto add him as party when 
the mistake is discovered. 

Chokalingam Chetty v. Seethat Ache (1), distin- 


guished 
Letters Patent appeal against the judg- 


ment of Mr. Justice Krishnan, dated 
the 13th February, 1924, and passed 
in 8. A. No. 369 of 1921, (A.S. No. 355 of 
1919, on the file of the District Oourt, South 
Kanara in O. 8. No. 7 of 1917, on the file of 
the Court of the Subordinate Judge, South 
Kanara). . 

The Advocate General and Mr. K. Sundara 
Rao, for the Petitioner. 

Messrs. B. Sitarama Rao and K. Y. Adiga, 
for the Respondents. 

JUDGMENT.—The plaintiffs’ branch 
of the Bellipadi family brought a suit for 
a declaration that certain properties belong- 
ed to the branch and for an injunction re- 
straining the lst defendant, the ejaman of 
the family, from interfering with their 
possession. Both the lower Oourts dismiss- 
ed the suit and on second appeal Mr. Jus- 
tice Krishnan gave a decree to the plaintiffs 
as regards the house in which the plaintiffs’ ` 
branch is living and the home farm lands 
which were in the possession of 
the branch. Against the decree 
in second appeal this Letters Patent 
Appeal is preferred. A preliminary 
objection was taken to tbe maintainability 
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of this appeal on the ground that the 2nd 
plaintiff was not made a party toit. This 
came on before us about three years ago 
and we allowed the appellants to flle an 
application for bringing on record the 2nd 
plaintiff as a respondent. The application 
was filed on 15th December, 1925, and we 
ordered notice on 16th December, 1925. 
After several adjournments it was ordered 
to be posted along with the Letters Patent 
Appeal by Jackson, J., on 2nd August, 
1926, Mr. Sitarama Rao who appears for 
the respondents strongly objects to the 
2nd plaintiff being made a party to the 
Letters Patent Appeal and he relies upon 
a recent decision of the Privy Council in 
Chokalingam Chetty v. Seethai Ache (1). 
In that case, their Lordships hold that tho 
Oourt hadno power to make a person a 
party who was notmade & party to the 
appeal by the appellant, although he was 
& party to the proceedings in the Courta 
below. In that case, the party sought to 
be brought onthe record in appeal was 
left out by theappellant. It is only when 
he‘ discovered that he would suffer by 
reason of that person not being made a 
party, he applied to the Court for his 
being madea party. The facts here are 
different. In this case owing to an over- 
sight of either the clerk or the person who 
instructed the Vakil who filed the Letters 
Patent Appeal, the name ‘of the 2nd plaint- 
if who was the 14th respondent in the 
second appeal was left out, Andthereisa 
reason for his name being left out, because 
it resembled very closely the name of the 
8rd defendant. Wethink, in these cir- 
cumstances, that it was a bona fide mistake 
and this Court has power ¿to correct a 
mistake and to have the appeal memoran- 
dum amended by inserting the proper name 
and bringing on record the proper party. 
Wedo not think that the decision of their 
Lordships of the Privy Oouncitin Choka- 
lingam Chetty v. Seethai Ache (1) in any 
way prevents us from giving relief when 
we find that owing to a similarity of names 
a mistake was made in not making a per- 
son a party to the appeal. We, therefore, 
allow the petition as prayed for. k 


[Note:— The rest of the judgment deals with the 
merits of the case and is not material for the purposes 


of this report,—Hd,] ° . 
Y. N. Y. Decree modified. 
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MADRAS HIGH COURT. 
Oivit APeRAL Nos. 70 To 73 or 1924. 
January 31, 1928, 

Present :—Justice Sir William Watkin, 
Phillips, Kr., and Mr. Justice Odgers. 
Sree Raja BOMMADEVARA NAGANNA 
NAIDU BAHADUR ZAMINDAR GARU 
— PLAINTIFF— APPELLANT 
DETSUS 
Sree Raja BOMMADEVARA VEN- 
KATARAYULU NAIDU BAHADUR 
ZAMINDAR GARU AND OTaBE8— 
DRFENDANTS— RESPONDENT. 

Malicious prosecution —Prosecution for offence 
under s. 212, Madras Estates Land Aci—No moral 
aude vnvolved —Suit for damages, whether lies. 

o action lies for damages for maliciously pro- 
Secuting a person for an offence under s. 212 of the 
Madras Estates Land Act, where it does not involve 


moral turpitude and no special damages are alleged. 
[p. 799, col. 1.] 


Sriramulu Naidu v. Kolandaivelu Mudali (1), fol- 


lowed. 

Wiffen v. Bailey (2), relied on. 

Appeals against the deerees of the Court 
of the Subordinate Judge, Bezwada, in | 
Original Suits Nos. 36 to 39 of 1921, 

The Hon'ble Mr. V. Ramadoss, for the 
Plaintiff, f 

Sir K. V. Reddi, for the Respondents. 

JUDGMENT. 

Phillips, J.—The plaintiff has brought 
these suite against the defendants for 
damages for malicious prosecution. The 
plaintiff and the Ist defendant are brothers: 
and owners of the North Vallur zemindari 
in respect of which the Ist defendant 
had filed a partition suit which was going 
on at the time of thie suit, having been 
filed in 1919. The other defendants are 
the tenants of the estate who filed com- 
plaints against the plaintiff for illegal 
distraint of their property for non-payment 
of rent. In the course of the partition suit 
the plaintiff and the Ist defendant en- 
tered into a compromise which provides 
for a large number of matters and inter 
alia, entrusts the management of the estate 
to the plaintiff. That provision is, how- 
ever, qualified by cl. 5 which says that 
the plaintiff should be the manager of the 
estate until the business mentioned in 
pars. 3 is completed. The third paragraph 
refers to effecting division by metes and 


bounds and casting lots regarding 
the respective shares and after the 
shares are determined it Tecites 


‘that within a month’s time after they are 
given thus, the defendant namely, the pre- 
sent plaintiff, should select each lot he 
likes and take it without Taising any ob- 
jection in the matter of such lots’, When, 


708 . 
therefore, these lots had been cost and 
a definite share allotted to each of the 
brothers cl. 5 would apparently come into 
effect and each of the brothers would man- 
age his own share. It is admitted that so 
far as kamatam lands which were divided 
about March, 1920, are concerned this 
course was adopted and the first defendant 
did take possession of his share, but the 
contention for the appellant-plaintiff is 
that in respect of cultivated lands which 
were divided about August, 1920, vide 
Ex. XXVIII (a) possession was not 
given to the first defendant but remained 
with the plaintiff. There is, however, con- 
siderable evidence to show that the first 
defendant did actually take possession. 
On the 3lst of August the first defendant 
appointed one Venkatappiah as the thane- 
dar of his share and on the 2nd of Sep- 
tember one Narasimham, who had been 
managing the property under plaintiff 
directed the amaldag for Maddur village, 
which fell to the first defendant's share, 
to hand over all cash, account-books, ete., 
and we'aleo have other documents Exs. XXX, 
XXX (a) and XXVIII, which tend to show 
the first defendant’s possession of his share, 
In Ex. X the Tahsildar of Bezwada re- 
cognises the first defendant's possession 
and the value of that document is sought 
‘to be discounted onthe ground that the 
document refers to 8 house site, but we 
have been shown no reason why any differ- 
ence should have .been made in handing 
over kamatam lands and house sites as 
opposed to lands under cultivation by the 
tenants, Again Ex. XV (a) is a petition 
by a contractor agreeing to give up certain 
lands to the first defendant, Exhibit I (a) 
is another document to show that the 
first defendant was the person te whom 
the tenants applied for leases. All these 
facts taken together show clearly that the 
first defendant must have:been in posses. 
sion of his share and this view is con- 
siderably strengthened by the fact that in 
the plaintiff's accounts, Ex. XX, he trans- 
ferred a sum in respect of the first de- 
fendant's share from the joint account in 
September, 1920, and two months later he 
re-credited it to the joint account, appa- 
rently intending to put forward the claim 
that he was still the manager in posses- 
sion of the whole of the zemindari, In 
this state of affairs we have to consider 
whether the second defendant in each of 


the four complaints filed his complaint . 


without reasonable and probable cause and 
maliciously. On 7th December, 1920, the 
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plaintiff and his men, inéluding a constable 
went to the village of Ohodavaram and 
demanded rent from these defendants. 
They say that they informed the plaintiff 
that they had already paid the rent to 
the first defendant, and we have here re- 
ceipts which show that payments were 
made in November, 1920. Distraint was, 
however, effected and cattle were taken 
away from the houses of these defendants 
one of whom was the village Munsif. 
They at once went to Bezwada_ and, 
whether before or after consulting the first 
defendant is immaterial, filed complaints 
through a Vakil, one Kambhotlu P. W. 
No. 11, before the Sub-Divisional Magis- 
trate. These complaints purport to be 
complaints of an offence under s. 212 of 
the Estates Land Act and the fact that 
in the complaints it is stated that the 
acts ef the accused would amount to rob- 
bery does not constitute a complaint under 
s. 392, Indian Penal Code. This is clear 
from the fact that the Sub-Divisional 
Magistrate at once transferred the com- 
plaint as being one under s.212 of the 
Estates Land Act to a Magistrate who had 
no jurisdiction to try a case under s. 392, 
Indian Penal Code. These complaints 
were eventually dismissed as false. 'The 
judgment in that case is filed here as 
Ex. G. The first thing that the plaintiff 
has to prove is that the complaints were 
filedwithout reasonable and probable cause. 
If, as has been pointed above, the first 
defendant was in possession of the lands 
cultivated by those tenants and had ool- 
lected rent from them they would be per- 
fectly justified in refusing to pay rent to 
the plaintif$ and would naturally be an- 
noyed at property being distrained in res- 
pect of money they had already paid. It 
is contended that under the Estates Land 
Act the plaintiff being the registered pro- 
prietor of*the estate was the person en- 
titled to collect the rent and that, there- 
fore, the tenants were bound to pay rent 
to him. Even if, from a strictly legal 
point of view, there was this liability to 
pay him the fact that they had paid the 
rent ‘to a person who was in possession of 
the lands as owner, with the permission 
of the xegistered proprietor, would cer- 
tainly be sufficient justification for their 
taking action to prevent this being charged 


‘twice over and it cannot be said in these 


circumstances that there was no reasonable 
and probable eause for the complaints 
filed by them; ryots ina village cannot 
be held to have complete egal knowledge 
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and to be aware of the strictly legal 
Tights of the plaintiff, if they really do 
exist in law. 

It may also be mentioned that the plaint- 
iff and the first defendant were joint 
owners of the estate and under the com- 
promise between them the plaintiff was 
to be the sole manager, but in accordance 
with the terms of that compromise it 
would appear that that management was 
to continue only until the shares were 
divided. In this view the question whether 
the first defeudant was the actual prose- 
cutor in these complaints does not arise, 
for he would be entitled to the benefit of 
the same arguments as have been put for- 
ward for the ryots, the other defendants, 

I have omitted to mention some evi- 
dence in support of the first defendant's 
possession, that is, the oral evidence of 


P. W. Nos. 3,5, 6,8 and 13 of whom P. 


W. No. 6 actually admits the collection of 
rents by Venkatappiah, the  thanadar 
appointed by the first defendant to man- 
age his lands including the plaint lands. 
Taking, therefore, the evidence as a whole 
it is clear that the complainants in the 
criminal cases had justification in filing 
the complaints and no malice could be in- 
‘ferred merely from the fact that such 
complaints were made. There is no other 
evidence of malice on the part of the 
second defendant in each of the suits and, 
although admittedly the plaintiff and the 
first defendant are bitter enemies, that alone 
would not make the first defendant liable. 
À further argument has been put for- 
ward for the respondent which is dealt 
with by the Subordinate Judge, namely, 
that the prosecution being ope for an 
offence under the Estates Land Act an 
action for damages for malicious prose- 
cution would not lie. A decision to this 
effect is that of Justice Napier in Srira- 
mulu Naidu v. Kolandaielu Mudali (1), 
and itis to a certain extent supported by 
the other learned Judge Seshagiri Iyer 
who, however, concedes that in certain 
circumstances it might be possible to prove 
a claim for malicious prosecution under 
the Cattle Trespass Act. Here the facts 
are very similar and it will certainly be 
very difficult to prove in a case of this 
sort that substantial damages could! have 
been sustained. The offence complained 
of contains no moral turpitude and no 
special damages have been alleged. 
For all these reasons, I think the Sub- 
(1) 37 Ind. Oaa. 374; 31 M, L. J. 479; 20 M. L. T, 308; 
(1916) 2 M, W. N. 242; 4 L. W.332, 
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ordinate Judge is right in his decision and 
dismiss the apppeals with costs, 

Appeal No. 71 of 1924, abates as against 
the second defendant, the tenant, who is 
dead. 

One set of costs in Appeal No. 71 of 
1924, and two sets of costs in all the other 
appeals. 

Odgers, J.—I agree and I shall add 
8 few words more. In deciding these 
appeals, sitting as we are, asa Jury, we 
have got to take, if we can, the common 
sense view which the ordinary man in 
the street would take with regard to the 
occurrence on 7th December, 1920. Now 
it has been strenuously argued that the 
complaint is under the Indian Penal Code 
as well as under the provisions of s. 212 
ofthe Estates Land Aot. The complaint 
is headed under s. 212 of the Estates Land 
Act but it concludes with the following 
words, ‘the illegal acts committed by the 
accused are an offence under 8.212, Es- 
tates Land Act, and amount to robbery 
under the Indian Penal Code, That has 
been characterised by the learned Sub- 
ordinate Judge as a Pleader's gloss and 
it has been strenuously argued by Mr. 
Ramadas forthe appellant that looking at 
the complaint generally we must take it 
that it alleges an offence under the Indian 
Penal Oode. I cannot subscribe to that 
view. The general allegation in the com- 
plaint is that it amounts to robbery under 
the Indian Penal Code specifying no sec- 
tion and it seems to me that it is in- 
sufficient to make it a complaint under 
the Indian Penal Oode. Therefore, we 
have to see whether this complaint under 
8, 212 of the Estates Land Act was justi- 
fied under the circumstances which have 
been set out in detail by my learned 
brother and which I do not propose to 
repeat. I think it most likely that under 
the partition deed, Ex.O,the first defen- 
dant was in possession ofthe village of 
Ohodavaram at the time and the plaintiff 
had then no power or authority over it 
whatever. But, however that may be, we 
have got to see whether the tenants were 
justified in taking the view they did of 
the plaintiff's action and I think having 
regard to that action, (that is to say, the 
demand of rent and when it was not paid, 
immediate distraint of their property) 
they were justified in regarding that as 
a violation of their rights because as they 
said they had already paid the rent to the 
first defendant. | 

With regard to the question ag to 
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whether the first defendant was really the 
prosecutor in these cases Ido not think he 
was, in the view that I take with regard to 
justification. 

With regard to the law I am very doubt- 
ful as to whether a suit of this sort lies 
.at all under the circumstances. It is said 
that the prosecution must have been for 
an offence which would carry reprobation 
or impair the fair name of the parties, 
It is not enough if the proceedings are 
penalinform. This view is supported, as 
my learned brother has pointed out, by 
the judgment of Napier, J., in Sriramulu 
Naidu v. Kolandaivelu Mudali (1), which 
again relied on the decision in Wiffen v. 
Bailey (2), where a very minute exami- 
nation of the law has been undertaken by 
the learned Lords Justices and they come 
to the conclusion that there is no such dam- 


age to fair name ina prosecution under , 


B. 95 of the Pablic Health Act, 1875 in- 
stituted against a man who failed to re- 
pair the walls of his house when re- 
quired to do so. Buckley Lord Justice 
said the question was to see if there was 
scandal or damage to fame, secondly, 
danger of imprisoument and thirdly dam- 
age to property. We are only concerned 
with the first of these here. Scandal means 
Something derogatory to the fair fame of 
the person damaged and everything punish- 
able by fine does not necessarily re- 
flect upon the fair fame of the person 
prosecuted. So we have to look at the 
charge itself and holding, as I do, that 
it is one under s. 212, Estates Land Act 
merely, itseems to me that this suit falls 
under the category of cases referred by 
the learned Lords Justices and I am pre- 
pared tosay that such an action will not 
lie under the circumstances. Even if lam 
wrong asto that I agree with my learned 
brother as to justification and, therefore, the 
appeals must be dismissed with costs. 


v, N. V. Appeals dismissed. 

2) (1815) 1 K. B. 600; 84 L J.B. 688; 112 L. T. 
974; 79 J. P. 145; 13 L. G. R. 121; 58 8. J. 176; 31 T. 
L. R. 64. 





MADRAS HIGH COURT. 
Orvit Revision PETITION No. 985 or 1928, 
December 12 1928. 
Present:—Mr. Justice Ramesam. 
VENNAL NAIDU AND ANOTHER— 
—PLAINTIFFS— APPELLANTS 


versus 
Tim OFFICIAL REOEIVER, 
COIMBATORE AN? OTHRR8—DEFENDANTS— 
RESPONDENTS. 
Court Fees Act (VII of 1870), & 7, cl. (4)—Suit by 
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‘amily property ignor" 
ior mortgage by father—Court-fee payable. 
here a Hindu son sues to recover his share of 
the family property ignoring a mortgage executed 
by the father, it is sufficient if he pays Oourt-fee 
as for possession on the value of his share without 
ying separate fee in respect of the mortgage which 
e does not seek to set aside. 
Veeraraghavalu v. Sreeramulu (2) and Alagar 
Iyengar v. Srinivasa Iyengar (1), followed. 
Petition under s. 115 of Act V of 1808 
and s. 107 the Government of Iadia Act 
praying the High Court to revise an order 
of the District Court, Ooimbatore, dated 
30th June, 1928, in A. B. No. 2.0 of 1926. 
__M. K. P. Ramakrishna Iyeríorthe Plaint- 


minor eon to recover share in 
ang 


iff. 

The Official Referee and three others for 
the Respondents. 

ORDER.—The plaintiff does not want 
to set aside the mortgages. They may be 
still binding on the father. The plaintiff 
wishes to ignorethem so far as his share 
is concerned. If he submits to them the 
value of the property minus one-third of the 
mortgage amount is the value of the subject- 
matter of the suit or appeal. If he does 
not submit to them (asin this case) the value 
of the property without any subtraction is 
the value of the subject-matter ofthe suit 
or appeal. I understand that the petitioner 
before me (appellant in the lower Oourt) 
has paid the Oourt-fee for possession of 
one-third share of the property without 
making any deduction. To ask him to pay 
Court-fees on the mortgages is to make him 
pay twice over. 

But I need not reason out the principle 
The decision in Alagar 
Iyengar v. Srinivasa Iyyengar (1) has been 
dissented from by myself and my brother 
Jackson, J., in Veeraraghavalu v. Sreeramulu 
(2) [adhere to the view in that decision and 
lam bound by it. The decision in 
Arunachalam Chety v. Rangasamy Pillai 
(3)is not applicable. The order ofthe 
District, Judge is set aside and the peti- 
tioner will be allowed to proceed with this 
appeal if he has paid Court-fees as for 
possession of the properties in respect of 
which he seeks relief in appeal. The peti- 
tioner will have costs of this revision 
petition from the respondents, There will 
be no order as to costs in the lower Court. 
The Official Receiver will pay the costs 
from éhe Estate. 


VAN. V. Order accordingly. 


(3) 28 Ind. Cas. 79; 38 M. 922; 28 M, L. J, 118; 
(1915) M. WK. 118; 17 M. L. T. 154. 
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LAHORE HIGH COURT. 
ORIMINAL Revision Petition No, 566 
or 1929. 

July 20, 1929, 

Present :—Sir Shadi Lal, Kr., Ohief 
Justice, 

JANGI AND ANOTHRR—PRTITIONERS 
versus 
EMPEROR—RzasPONDENT. 


Punjab Municipal Act (III of 1911), 8. 198, object 
of -Excavation made on one's own land can 


person should be prohibited from making an excava- 
tion or & hole or a cavity on his own estate for domestic 
purposes which could not cause any landslips or 
danger to the public. 

No excavation made on a private estate for making 

can be assumed to be auch that its pre- 
vention should be considered to be necessary for 
any of the purposes mentioned in 5,198. To render 
its prevention necessary, the prosecution should 
prove its nature and dimensions. 

Clause (3) (b) of Bye-law XXIII of the Dalhousie 
Municipality Bye-laws does not penalise a petty ex- 
cavation and furnace made for the purpose of burning 
charcoal falls within the clause. 

Dictum.—No sensible Municipal Committee should 
take any notice of an excavation of a petty nature. 

Semble.—An excavation is not necessary for the 

urpose of making charcoal, because a charcoal 
urnace is made above-ground in order to secure a 
constant draught of air and to prevent the fire being 
extinguished by rain water. 


Petition for revision of an order 
of the Sessions Judge, Gurdaspur, dated 
the 8th January, 1929, wpholding the 
judgment of the Magistrate, Firat Olass, Dal- 
housie, dated the 19th October, 1928. 


Messrs. Badri Das and Zafrullah 
Khan, for the Petitioners, . 


JUDGMENT.—On the 17th October, 
1928, the Secretary to the Municipal Com- 
mittee, Dalhousie, presented a complaint 
to the Sub Divisional Magistrate against 
three persons alleging that they had “‘ex- 
cavated land” without the permission of 
the Committee and started “charcoal burn- 
ing”, and had thereby cóntravened Bye-law 
No, XXIII ofthe Municipality. Thereupon, 
the Magistrate, without examining the com- 
plainant, issued process for the appearance of 
the accused on the 19th October. It appears 
that though the summonses*were not served 
en them, they were brought before tho 
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Oourt on the 19th October and summarily 
tried on that very day, and two of them con- . 
victed and fined to pay Rs. 10 each.  . 
The bye-law in question directs that “no 
person ghall............... make any excavation 
or remove any soil, or quarry within Munici- 
pal limits, without obtaining the previous 
written sanction of the Committee”; but 
it provides atthe same time that nothing 
contained therein shall apply to the follow- 
ing operations, namely :— (a) ......... ....... 
(b) "digging or other petty excavations." 
Now, 8. 198 of the Punjab Municipal Act, 
III of 1911, under which the bye-law was 
made authorises the Committee to make 
bye-laws for "regulating or prohibiting the 
cutting or destroying of trees or shrubs, 
or the making of excavations or removal 
ofsoil or quarrying, where such regulation 
or prohibition appearsto the Committee to 
be necesaary................- for the preserva- 
tion of the soil, the prevention of landslips 


oe 


The object of the Legislature in enacting” 
this section was to empower the Committee 
to forbid excavations in order to preserve the 
soil or to prevent landslips, and it is doubt- 
ful whether it was ever intended thata 
person should be prohibited from making 
an excavation ora hole or a cavity in his 
own estate for domestic purposes which 
could not cause any landslip or danger to 
the public. It is commíon ground that the 
alleged excavation was made on a private 
estate, and that making charcoal is not 
prohibited by any bye-law. The complain- 
ant has not produced any evidence to prove 
the nature ofthe dimensions of the ex- 
cavation in question, nor is there any 
warrant for the assumption that .the pre- 
vention of the excavation was necessary 
for any of the pruposes mentioned in the 
section, 

The learned Counsel for the petitioners 
argues that the aforesaid bye-law is ultra 
vires; but it is unnecessary to determine 
the question, for the bye-law itself does 
not penalise petty excavations and the cir- 
cumstances of the case point to the con- 
clusion that the excavation in the present 
case was of a petty nature, of which no 
sensible Municipal Committee would take 
any notice. Indeed, there is considerable 
force in the contention that no excavation 
was made, a8 excavation is not necessary for 
the purpose of making charcoal, because a 
charcoal kiln is made above ground in order 
to secure a constant draught of air and to 
prevent the fire being extinguished by rain 
water, 
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I must, therefore, hold that the petition- 
ers did net act contrary to the provisions 
of the bye-law, and their conviction must be 
quashed. 

Mr. Badri Das for the petitioners has 
invited my attention to several irregulari- 
.ties committed by the Magistrate, e. g., he 
did not examine the complainant before 
issuing process or ask him to prove his 
authority to prosecute the accused as re- 
i qund by s. 228 of the Punjab Municipal 

t. Moreover, the Magistrate has import- 
ed into his judgment certain facts which 
.&re not proved on the record but may be 
known to him in his capacity as the Vice- 
President of the Committee, It is, however, 
unnecessary to deal with these matters, 
because, for the reasons stated above, the 
conviction cannot be sustained. 

I accordingly accept the application for 
revision and setting aside the conviction 
-and the sentence direct that the fine, if 
realised, be refunded to the petitioner. 

A. Application accepted. 


LAHORE HIGH COURT. 
` ORIMINATL ÀPPBAL No. 810 or 1028. 
November 30, 1828. 
Present:—Mr. Justice Harrison. . 
JANU AND OTHERB8—ÀCOBSED— 
APPELLANTS 
versus 
EMPEROR— RESPONDENT. 

Penal Code (Act XLV of 1860), s. 68—F'ine—Poor 
accused—Imposition of fine in addition to imprison- 
ment, noi desirable. 

"Where the accused are men of a very humble 
' walk of life, it is not desirable to impose a sentence 

of fine in addition to substantial sentences of im- 

prisonment. 

Oriminal appeal from an order of the 
Magistrate, First Olass, with s. 30 powers, at 
Muzaffargarh, dated the 14th June, 1928. 

Mr. M. L. Puri, for the Appellants. 

Diwan Ram Lal, Assistant Legal Re- 
membrancer, for the Respondent. 

JUDGMENT.—Four men, Janu, Muh- 

d Yar, Allah Bakhsh end Gulla, 


have been convicted under s. 459, Indian | 


Penal Code, and have been. sentenced, 
Muhammad Yar and Gulla to four years’ 
rigorous imprisonment anda fine of 
Rs. 100 each, and Janu and Allah Bakhsh 
to five years’ rigorous imprisonment each; 
Janu’s fine is Rs. 100 and Allah Bakhsh’s 
, fine is Rs. 200. Janu and Muhammad Yar are 
brothers. 


JANU t. EMPEROR. 
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The facts are that on the 24th January, 
1928,a daring burglary was committed 
by these four men. They broke into a 
grain godown, having brought with them 
sacks in which to remove the grain, and 
lathis with which to deal with anybody 
who resisted them, or tried to prevent 
their escape. They filled five bags with 
grain, two of which they carried away 
and placed under a tree, one they threw 
into the lane and two were stil on the 
roof’ when a party collected by Tillu 
Chaukidar, surprised and surrounded 
them, This man Tillu Chaukidar on hearing 
what he thought was a suspicious noise 
went for help to Ahmad Yar Khan, the 
constable on patrol duty, and Kalu and 
Kadir Bakhsh were called in, they being 
two of the men on thikri pehra. This 
party of four advanced upon the four 
burglars and succeeded in catching and 
detaining Janu. Janu defended himself 
and the other three beat these four persons 
and succeeded in escaping after inflict- 
ing many and serious injuries on three 
of them and grievous injurieson Ahmad 
Yar Khan. This man Ahmad Yar Khan was 
under treatment at the Hospital a month 
and some days and unableto attend to his 
duties, 

Such are the facts and these are not 
challenged by Mr. Mokand Lal on appeal. 
He has contended himself with urging 
that s. 459 is not applicable as it is only 
applicable to the particular burglar who 
is shown to have caused the grievous 
hurt. He has also contended that the 
sentences are excessive, and more especially 
that the fines are unsuitable. 

So far as the applicability of the 
section is concerned it is the usual 
academic question inasmuch as the 
sentences could equally well have been 
imposed under s. 497. As a matter of 
fact it appears to me that s. 459 does 
apply, fora party of men armed themselves 
with lathis to go and commit burglary 
and actually used the lathis in tryin 
to escape. It is quite true that they did 
not intend to use the weapcns unless 
there was an occasion to do so, but this 
does not alter the situation,in my opinion, 
as the intention was to commit burglary 
under arme. 

The ktentences on the two previous 
convicts appear to me to be reasonable 
with the exception of the fines. No reason 
is shown why Allah Bakhsh should pay 
twice the fine*than Janu does, and, as 
all the four accused are men from a 
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humble walk in life, two being camel 
drivers and two ordinary cultivators and 
tenante, I do not think it was necessary 
to impose fines in addition to the 
substantial sentences of imprisonment. 
So far as the other two accused, Muhammad 
Yar and Gulla, who are first offenders, 
are concerned Counsel contends that it is 
a less heinous crime to steal grain than 
gold and that as they committed this 
offence in order to obtain food, they 
should not be sentenced to long terms 
of imprisonment. It is one thing to steal 
apiece of bread and another to steal 
several sacks of corn and to lay in a 
stock of bread for many years to come. 
At the same time I think four years’ 
rigorous imprisonment is somewhat heavy 
although very aggravated offences have 
been committed. Taking everything into 
account I set aside all the fines and 
reduce the sentence of Muhammad Yar 
and Gulla to two and a half years’ 
rigorous imprisonment each. The order 
of solitary confinement in each case 
stands. Under the particular circumstances 
of this case I do not think that separate 
convictions and sentences were called for 
or should have been passed under ss, 323 
and 325, the violence being an essential 
element in the offences committed and 
found to have been committed under 
s. 459, 
A. Sentences reduced, 


LAHORE HIGH COURT. 
Sxoonp OIVIL APPEAL No. 147 or 1924. 
March 21, 1929, 

Present :—Bir Shadi Lal, Kr., Chief 
Justice, and Mr. Justice Agha Haidar. 
Musammat JANO AND ANOTHER—DRFBND- 
ANTS—APPELLANTS 


Versus 
Rai Bahadur Lala NARSINGH DAS 
PLAINTIFF AND ANOTMER—DBFRNDANT— 
R88PONDHNTS. 
Limitation Act (IX of 1908), Sch. I, Arte. 193, Ih, 
application of—Suit by Muhammadan heir for his 

re of estate—Plaintiff basing claim on title— 
Adverse possession, onus of—Co-owners—Adverse pos- 
session by co-owner. 

Article 123, Limitation Act, applies only when the 
suit is brought fora share of an estate which it is 
the legal obligation ofthe defendant to distribute, 
[p. 804, col. 1.1 

A suit by a Muhammadan heit or his transferes 
for a declaration that he is the owner of a par- 
ticular share of the estate of the deceased is beyond 
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the putveiw of this articlè inasmuch as where 8 


Muhammadan dies intestate, his estate vests in his 
heirs and no one is charged by law with its distribu“ 


tion. [ibid. 
Khedrsa Hajee Bappu v. Puthen Veetil Ayissa 


Ummah (1) and Rustam Khan v. Janki (2), followed. 

Possession of one co-owner is in law the B- 
sion of all the co-owners and nothing short of 
ouster or something equivalent to ouster will put 
an end to that possession. (p. 804, coL 2.] 

Corea v. A amy (3) and Ahmad Raza Khan v. 
Ram Lal (4), followed. 

In all cases where the plaintiff ostensibly comes 
under Art. 144, Limitation Act, basing his claim on 
his title, it is incumbent on the defendant to prove 
that he has acquired a clear proprietary title by twelve 
years’ adverse possession. [p. 804, col. 2; p. 805, col. 1.] 

Kuthali Moothavar v. Peringati Kunnarankutty (5), 
referred to. 


Second appeal from a decree of the 
Additional District Judge, Lahore, dated 
the 3th October, 1923, affirming that of the 
Senior Subordinate Judge, Lahore, dated 
the 8th March, 1923. 

Messrs Ghulam Mohy-ud-Din and Barkat 
el for Sayad Mohsin Shah, tor the Appel- 
ants. 2 
Mr. Faqir Chand for Lala Sardha Ram 
R. S., and Mr. Chandra Gupta, for the Re- 
spondents, 

JUDGMENT.—This appeal arises out 
of a suit for a declaration that the 
plaintiff is the owner in possession of a 
three-fourths share in a certain house 
described in the plaint, and that defend- 
ant No. 2 is the owner of only one-fourth 
share therein. The plaintiff further pray- 
ed for separate possedsion by partition of 
his share in the said house. There were 
various defences raised, but the only 
point argued before us was the question 
of limitation. It arose inthis way. - 

It is admitted by the parties that one 
Imam Din died some time in 1905 leaving 
surviving him aa his heirs under the 
Muhammadan Law, his £widow Musammat 
Jano, and his two brothers, namely, Umar 
Din and Hira. 

The parties are admittedly governed 
by Muhammadan Law and, according to 
the rule of succession, Hira and Umar 
Din would be entitled toa three-eighths 
share each and Musammat Jano to a two- 
eighths share in the property left by Imam 
Din deceased, namely the house in guit. 

On the lst of October, 1920, Hira sold 
his Mee a Share to the plaintiff for 
Rs. 1,975 and, on the 8th of October, 1920, 
Umar Din similarly sold his three-eighths 
share to the plaintiff for the same sum. 
On the 28th of October, 1920, Musammat 
Jano sold the whole house to defendant 
No.2, Sheikh Muhammad Arif, ignoring 
the interests of Hira and Umar Din, 
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On the 15th of December, 1920, the 
plaintiff, as already stated, brought the 
present suit. The trial Oourt decreed the 
suit and passed a preliminary decree. 

The defendants appealed and the lower 
Appellate Court has affirmed the decree 
of the trial Oourt. In second appeal 
before us the defendants have pleaded 
that the suit was barred either under Art. 
123 or under Art, 144 of the 
Indian Limitation Act. As regards the 
applicability of Art. 123 of the Indian 
Limitation Act, the contention of the 
contesting defendants was that on the 
death of Imam Din, the transferors of the 
plaintiff were entitled toa distributive share 
in the property of the deceased, and that 
as the period began to run from the death 
of Imam Din when their share became 
deliverable and a period of more than 
twelve years has since passed the plaint- 
iff's suit was barred by limitation. This 
point is concluded by the Full Bench 
|. decision Khedrsa Hajee Bappu v. Puthen 

Veettil Ayissa Ummah (1) which lays down 
that Art. 123 of Sch.Ilof the Limita- 
tion Act of 1877 applies only when the 
suit is brought for a share of an estate 
which it is the legal obligation of the 
defendant to distribute. It is further laid 
down that, wherea Muhammadan dies 
intestate, his estate vests in his heirs as 
tenants-in-ccommon and no one is charged 
by law with its distribution, and that, 
if a suit is brought by one of the heirs 
to recover his share, Art. 123 of the 
Limitation Act does not apply. It is 
also laid down that Art. 144 will apply 
in the case of immoveable property. 

In arecent Full Bench decision of the 
Allahabad High Court reported as Rustam 
Khan v. Janki (2) the point is fully discus- 
sed, and Khedrsa | Hajee Bappu v. 
Puthen Veettil Ayissa Ummah (1) is follow- 
ed. The learned Judges laid down that 
a suit brought by a Muhammadan co-heir 
against another co-heir for possession of 
his legal share was governed, for the 
purposes of limitation, not by Art. 123 
of Sch. I of the Limitation Act but 
by Art. 144 of the said Schedule. 

We are of opinion that the two Full 
Bench decisions quoted above lay down 
the correct law and we follow them, especial- 
ly when independently of these decisions 
we had arrived at the same conclusion. 


(1) 6 Ind. Cas. 50; 34 M. 511; 20 M. L. J. 288; 8 M. L. 
T. 4; (1910) M. W. N. 447. 

(3) 111 Ind. Cas. 809; A. I. R. 1928 All. 467; 20 A, L, 
J. 1041; 51 A, 101 (F. B.). 
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Article 123 ofithe'IÍndian Limitation Act, 
therefore, does not apply to the present 
case. 

The next contention raised by the learn- 
ed Oounsel for the appellants was that 
the predecessor-in-title of defendant No. 
2, Sheikh Muhammad Arif, had acquired 
title by adverse possession. Now, whatever 
may have been the state of authorities 
on the subject before the decision in 
Corea v. Appuhamy (3) the law is now 
settled by this decision of their Lordships 
of the Privy Council. This decision was 
followed in Indiain Ahmad Raza Khan 
v. Ram Lal (4), where the learned Judges 
applying the lawin Corea v. Appuhamy (3) 
laid down that “possession of one-co-owner 
is in law the possession of all the co- 
owners and nothing short of ouster or 
something equivalent to ouster will put 
an end to that possession, and where a 
co-owner in possession did not deny the 
title of the other co-owners till shortly 
before the institution of the suit and never 
laid claim to more than his share, it was 
presumed that the co-owner in possession 
was in possession on his own behalf as 
well as on behalf of his co-owner”. This 
is the correct exposition of the law as 
laid down in the decision of their Lordships 
of the Privy Council. The case of Corea v. 
Appuhamy (8) has been followed in numer- 
ous decisions. We may also refer here to 
Kuthali Moothavar v. Peringati Kunharan- 
kutty (5) where their Lordships laid down 
that, as against the person who has prov- 
ed his title, the defendant who pleads 
adverse possession cannot succeed by merely 
proving that he has done acts of posses- 
sion during the twelve years in controversy. 
He must furjher prove possession to be 
adequate in continuity,in publicity and in 
extent before he cau plead it adverse to 
the competitor, and that standing a title 
in A, the alleged adverse possession of B. 
must haveeall the qualities of adequacy, 
continuity and exclusiveness which should 
qualify suck adverse possession and that 
the onus is on the adverse possessor to 
prove these. The result is that in all cases 
like the present when the plaintiff osten- 
sibly comes under Art. 144 of the 
Indian Limitation Act basing his claim 


" 2 
ae (1912) A. ©. 230; 81L,J.P. 0.151; 105 L.T. 


4) 96 Ind. Cas. 992; 37 A. 203; 13 A. L. J. 204, 

5) 66 Ind. Cas. 451; 44 M. 883; 14 L. W. 721; 
1921) M. W. N. 847; 41 M. L. J. 650; 30M. L T, 
2; 48 L A. 305; 260. W. N. 666; 24 Bom, L. R, 669: 
A. L R, 1922 P. O. 161 (P. O.). i 
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on his title it is incumbent upon the 
defendants to prove that he had acquired 
a clear proprietary title by twelve yeara’ 
adverse possession. In the present case 
Musammat Jano was the widow of Imam 
Din, The finding of the lower Appel- 
lant Oourt is that Umar Din and Hira 
never came in actual possession of the 
house in suit and that all along Musam- 
mat Jano had been occupying it. There 
is no question of ouster and she never 
asserted any adverse title against Hira and 
Umar Din. She merely continued to live 
in the house of her husband. It was only 
on the 28th of October, 1920, that she can 
be said to have asserted her title to the 
whole house to the exclusion of her co-sharera 
namely, Hira and Umar Din. Weare of 
opinion, that having regard to the law as 
laid down in the leading cases noted above 
by their Lordships of the Privy Council, 
it cannot be said that the predecessors- 
in-title of the plaintiff had lost their title 
when they transferred their respective 
shares to him. 

We accordingly affirm the deoree of 
the lower Appellate Court and dismiss 
this appeal with costs throughout, 

R, L. Appeal dismissed. 


—— 


LAHORE HIGH COURT. 
SaooND OrvıL APPkAL No. 1648 oF 1928, 
January 26, 1929. 
Present;—Mr. Justice Dalip Bingh. 
MUHAMMAD HUSSAIN—Daranpant— 
APPELLANT 
versus 
Musammat GHULAM BI—PrArNTIPR 
— RESPONDENT. 

Civil Procedure Code (Act V of 1908)? s. 11, Expl. 
IV—Constructwe res judicata— Heard and decided’. 
Where & matter was constructively in issue ina 
previous suit in order to constitute res judicata it 
need not have been heard and finally decided by 
the Court, 
Gobind Lal v. Rao Baldeo Singh (1), followed. 
Second appeal from an order of the 
District Judge, Rawalpindi, dated the 19th 
April, 1928, reversing that of the Subordi- 
nate Judge, Fourth Olass, Guja? Khan, 
dated the 26th October, 1927. 
Mr. Anant Ram, for the Appellant. 
Mr, Nand Lal, for the Respondent. 
JUDGMENT.—The facts 
peal are as follows:— 


Musammat Jiwani and Tabo sold khaera 
Nos, 1122 and 645 to Musammat Ghulam Bi 


of this ap- 
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the present plaintiff. The present defend- 
ant, Muhammad Hussain, instituted a suit 
for pre-emption in 1922. The suit was 
compromised. It wasagreed that Musam- 
mat Ghulam Bi would give 3 kanals of 
land out of khasra No. 1122, area 6 kanals 
8 marlas in all, and Muhammad Hussain 
would give Musammat Ghulam Bione-half 
Share of a house once owned by one Fakir 
deceased and then in the alleged possession 
of Muhammad Hussain. A decree was pass- 
ed for3 kanals out of khasra No. 1122 in 
favour of Muhammad Hussain against 
Musammat Ghulam Bi, Muhammad Hugs- 
sain also executed a deed of agreement 
whereby he gave Musammat Ghulam Bi one- 
half of the house owned by him. Musammat 
Ghulam Bi instituted a complaint against 
the defendant alleging that she had been 
cheated as defendant, had wrongly alleged 
that heowned the half share of the house 
whereas the half share belonged te Musam- 
mat Ghulam Bi’s own mother. The defend- 
ant was finally acquitted in the case. In 
1926, Muhammad Hussain instituted a suit 
for a declaration that the decree was fraudu- 
lent in that khasra No, 1122 had wrong- 
ly been entered in place of khasra No. 645, 
This matter was referred to arbitrators and 
they held that the present defendant's 
claim was correct insofar that he was 
entitled to possession of 3 kanals out of 
khasra No. 645 and not out of khasra No. 
1122. The award was accepted by the 
Court and a deeree passed in accordance 
with ii. Musammat Ghulam Bi has now 
brought the present suit fora declaration 
that the agreement regarding khasra No. 
1123 was obtained by fraud and for cance- 
Nation and return of the same. The defend- 
ant pleaded that the matter was res judi- 
cata, The trial Court held that the matter 
was res judicata. It also held that there 
was no such deed in possession of the 
defendant which could be got cancelled. 
On appeal, the learned District Judge held 
that thematter was not res judicata be- 
cause the alleged fraud in this case had not 
been heard and finally decided by the Court 
in the former suit. 

The defendant has come in second ap- 
peal and his Oounsel relies ons. 11, Expla- 
nation IV. ln the Commentry of Mulla on 
this section and its explanation at page 39, 
it is pointed out that the view taken by the 
Allahabad and Bombay High Courts, name- 
ly, that where a matter is constructively in 
issue still it must be heard and finally 
decided by the Vourtin order to consti- 
tute res judicata is not correct and has been ` 
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differed from by the Chief Court of the 
Punjab in Gobind Lal v. Rao Baldeo Singh 
(1). Thold, therefore, that the question of 
fraud might have been made a ground of 
defence against the suit of Muhammad 
Hussain that the decree was binding on 
plaintiff and defendant with the exception 
of the fact that khasra number should be 
645 and not 1122. I also consider that it 
ought to have been made a ground of 
defence because obviously this defence 
would have led to the rejection ofthe suit. 
It was not so made a ground of defence 
and, therefore, the matter must be presum- 
ed to have been constructively in issue in 
the previous case and, therefore, is res judi- 
cata in the present case. 

I accept the appeal and dismiss the 
plaintiff's suit with costs throughout. 

OTB :—The rest ofthe judgment is not material 

for the purposes of this report.—Ed.] 
Appeal allowed. 


R. L. 
(1) 24 Ind, Oas. 931; 12 P. R. 1915; 128 P. W.R. 


1914; 226 P. L. R. 1914. 


— 


LAHORE HIGH COURT. 

Sxconp OCrvit APPBAL No. 2076 or 1923. 

November 5, 1528. 
Present:—Mr, Justice Zafar Ali and 
Mr. Justice Áddison. 
DHANNA SINGH AND OTRERS— 
PLAINTIFFS—APPBLLANTS 
versus 
Musammat NAMI AND ANOTHBR— 
DEFENDANTS AND PLaINTIF¥s—RESPONDENTS. 

Oustom—Alienation—Ancestral or — self-acquired 
property, mption as to—Gifi—Gift to married 
daughter for servicese~Hindu Jats of Mangowal, Tahsil 
Naw v, District Jullundur— Specific Relief Act 
(I of 1877), s. 42—Sutt for declaration by reversioner 
avoiding alienation decreed partly—Appeal by rever- 
sioner—Alienor dying during appeal—Reversioner's 
remedy to sue for possession—Dtsmzssal of appeal. 

A sonless Hindu Jat proprietor of village Mangowal 
in the Nawashehr Tahsil of the Jullundur District 
ig not competent to make a gift of the whole of 
his ancestral estate to his married daughter in lieu 
of pt and future services. [p. 806, col. 2; p. 807,eols, 1 


In the absence of evidence to the contrary 
perty should be presumed to be self-acquired. [p. BOT, 


col. 2.] 

Muhammad Hussain v. Sheru (4), followed. 

Nur Husain v. Ali Sher (3), dissented from. 

Where ina suit for declaration by a reversioner 
challenging an alienation the plaintif is granted a 
decree with regard to the half of the property 
alienated and with regard to the other half h 
files an appen and the alienor dies during the 
pendency of the appeal, the appeal cannot be dis- 
missed on the ground that the remedy of the 
reversioner now is.a suit for possession aa the 
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reversioner cannot sue for possession of the whole 
property in the presence ofthe decree. [p. 806, col. 
2 


Sat Bhari v. Sat Bhari (1), distinguished. i 

Second appeal from a decree of the Dis- 
trict Judge, Jullundur, dated the 7th July, 
1923. 

Mr. Badri Das, for the Appellants. 

Mr. Faqir Chand, for the Respondents. 

JUDGMENT.—The question of cus- 
tom involved in this second appeal is whe- 
ther a sonless Hindu Jat proprietor of 
village Mangowal in the Nawashahr Tahsil 
of the Jullundur District is competent to 
make agift ofthe whole of his ancestral 
estate to his married daughter in lieu of 
past and future services. The ift in 
question was made by one Ran Singh and 
his collaterals in the fifth degree sued for a 
declaration that the gift was invalid and 
was inoperative as against them. The de- 
fence was that Ran Singh had been ill and 
bed-ridden for a number of years, that the 
only person who looked after him and 
nursed him was his daughter and that he 
had gifted his estate to her in lieu of her 
services. The trial Court found that the 
custom was opposed to the “gift of ances- 
tral property toa daughter” and it granted 
the plaintiffs reversioners the declaration 
sued for. On appeal the learned District 
Judge found that out of the land gifted a 
portion measuring about 44 kanale was 
not ancestral qua the plaintiffs and that 
the gift was binding on the reversioners to 
the extent of half of the donated property as 
it had been made for services rendered. 
The plaintiffs-reversioners have come up to 
this Court to contest this finding. 

The donor, Ran Singh, however, died 
after this appeal had been lodged and the 
learned Counsel for the respondent-donee 
contends on the authority of Sat Bhari v. 
Sat Bhari (1) that the appeal should be 
diamissed *s the  reversioners' remedy 
now is to sue for possession. But Sat - 
Bhari v. Sat Bhari(1)is quite distinguish- 
able inasmuch as the reversioners’ suit in 
that case had been dismissed by the trial 
Court and the donor died before their 
appeal against the order of dismissal had 
been decided. In the present case a declara- 
tion in respect ofa moiety of the gifted 
property has already been granted to the 
reversioners and as their suit with regard 
to one-half has been dismissed they cannot 
sue for the possession of the whole in the 
presence of the gecree of the District Judge. 
It is, therefore, essential in this case to 


(D 18 Ind. Cas. 129; [65 P. R. 1918; 24 P. W. R. 
1913; 46 P. L. R. 1213. 
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determine whethér the order of the District 
Judge dismissing the plaintiffs' suit with 
regard to half of the property is maintain- 
able or not. 

Turning to the question of custom we 
find that the defendants failed to establish 
that the gift was valid asa whole or in part. 
According to the  riwaj-i-üm of the 
Nawashahr Tahsil Ran Singh had no 
power to make the gift. One Mandar a 
Hindu Jat of Ran Singh's own village 
made like him a gift of his entire estate to 
his daughter in 1920 but the Revenue 
Authorities following the riwaj-i-am refused 
mutation infavour of the daughter. 'The 
defendants examined only one witness, 
namely,Kishan Singh D. W. No. 1,to depose 
to the effect that the gift to the daughter 
was valid because she was nursing her 
father who had long been in a hopeless 
condition, But he cited no instance to 
show that a gift under such circumstances 
was valid by custom. The defendants cited 
two judicial instances, that is one, in which 
the donor gave one-fourth of his property 
toa widowed childless daughter so that 
the gifted property was expected to rəvert 
to the reversioners after her death. In the 
other case the property gifted was less than 
one-twenteeth part of the estate of the donor 
andthe gift had been made in lieu of long 
services. These two instances do not ob- 
viously goa long way to support the alleged 
custom. The learned Counsel for the re- 
spondents conceded that he could not sup- 
port the gift of the whole land but he 
argues that the riwaj-i-am does not con- 
template a gift for services and urges that 
in this case it was a matter of necessity for 
Ran Singh to make the gift and that this 
should be treated in the same way as any 
other alienation made for a valid necessity. 
But there is nothing on the record to 
show that theincome from the estate was 
not sufäcient for all the requirements of the 
donor and this being so we are unable to 
conclude that the donor had no other al- 
ternative but to make the gift. 


Mr. Badri Das has brought to our notice 
a recent judgmentof a Division Bench of 
this Court in Sunder v. Musammat Ralli 
(2) relating to a case of a gift to a daugh- 
ter by a Jat agriculturridt of the dullundur 
District. Though the gift was alleged to 
have been made for services rendered by 
the daughter it was set aside on the 
ground that it was against the custom 
stated in the riwaj i-am. We are, therefore, 


(2) 112 Ind. Cas. 865; A, I. R, 1029 Lah, 23. 
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of opinion that the custom set up by the 
defendants was not proved. 

As regards the house property it was not 
proved to be ancestral. In Nur Husain v. Ali 
Sher (3) there occurs the following passage: 

“As regards the houses we may say at 
once that we think the houses being those 
of an agriculturist in & village must be 
considered as an appendage to the land 
and going with it”. 

Without giving any further reasons the 
houses were taken to be ancestral property. 
But in Muhammad Husain v, Sherw (4) 
where there was nothing to shew whether 
the house in question was ancestral or 
acquired it was held that in the absence 
of evidence to the contrary it must be 
assumed to be of the latter character. We 
are, therefore, of opinion that in the absence 
of any proof the residential house in ques- 
tion cannot be said to be ancestral property. 
As regards the agricultural land it is con- 
ceded that 3 kanals and 34 marlas out ofit 
is not ancestral qua the plaintiffs but 
1 kanal 6 marias out of the shamilat deh 
which was considered by the District Judge 
to be non-ancestral was on the face of it 
ancestral and Counsel for the respondents 
did not argue that it was not ancestral. 

In view of all that has been stated above 
we accept the appeal and modifying 
judgment and decree of the learned District 
Judge we decree the plaintiffs! suit with 
regard to the whole of the ancestral land 
and dismias it with regard to the residen- 
tial house and the 3 kanals and 3$ marlas 
of non-ancestral land specified in the 
judgment of the learned District Judge. 
Both these properties will remain with 
daughter, the gift with regard to them 
being valid. We leave the parties to bear 
their own costa throughout. 

B. L. Decree modified. 

3) 33 P. R. 1905; 88 P. L. R. 1905. 

bi d Ind. Oas. 274; 272 P.L. R. 1918; 224 P. W. 
k, 1913. 


LAHORE HIGH COURT. 
ORIMINAL Revision No. 414 or 1928, 
April 20, 1928, 

Preaent:—Mr. Justice Addison. 
UJAGARSINGH-PzrTITIONER 
Versus 
EMPEROR- RB3PONDENT. 

Criminal Procedure Code (Act V of 1898), ss. 110, 
118, 117, ll8—Security for good behaviour—Order 


- 


the , 
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calling upon accused to show cause, contents of— 
“Substance of information received’, necessity of set- 
ting forth--Enquiry and proof required, nature of— 
Willingness of accused to give security, effect of. 

An order under sg. 112, Criminal Procedure Code, 
requiring the accused to show cause why he should 
not execute a bond for his good behaviour must 
set forth the substance of the information received 
about him; otherwise it will not be a legal order. 


It is the duty of the Magistrate to proceed to 
enquire into the truth of the information on which 
he takes action, and it is only if upon such enquiry 
it is proved that it is necessary to take a bond from 
the person in respect of whom the enquiry has been 
made that he can be ordered to execute a bond. 


The evidence of a Police Officer to the effect that 
the accused had a very bad reputation, that he 
associated with bad characters and was suspected of 

articipation in several cases of house-breaking, 
burglary and cattle theft does not satisfy the 
requirements of law and is not sufficient to place 
the accused upon security for good behaviour even 
ML the accused himself had no objection to 


giving security. 
Eiperor v. Sheodan (1) and Prem Singh v. Emperor 


(2), referred to. 
Application for revision of an order of 


the District Magistrate, Jullundur, dated 
the 14th December, 1927. affirming that of 
the Magistrate, First Class, Jullundur, 
dated the27th October, 1927. 

Mr. Shiv Charan Das, for the Petitioner, 


JUDGMENT.—The petitioner was order- 
ed under s. 110, Criminal Procedure 
Code, to executea bondfor Rs. 5,0U0 with 
two sureties in like amount to be of good 
behaviour for a period of three years. His 
appeal was rejected by the District Magis- 
trate, and he has preferred a revision peti- 
tion in this Court. 

I note that the Magistrate did not set 
forth the substanceofthe information receiv- 
ed about the petitioner in the order he 
made under the provisions of s. 112, Ori- 
minal Procedure Code. Further, the 
Magistrate only examined one witness, 
i.e., the Sub- Inspector of Police, who depos- 
ed that the petitioner had a very bad reputa- 
tion in the /laqa, that the people were afraid 
of him, that he associated with bad charac- 
ters and was suspected of participation 
in 13 offences of house-breaking, burglary 
and cattle theft. The statement of the peti- 
tioner was then taken by the Magistrate. 
The petitioner was asked what he had to 
say as to why he should not be required to 
execute the aforesaid bond and the petitioner 
replied that he was prepared to execute it. 
Thereupon the Magistrate passed the order 
putting him upon ‘security in the terms 
given above. 

The order of the Magistrate is clearly 
illegal in that hedid not follow the provi- 
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sions of s, 112, Criminal Procedure 
Code, and it is aleo clearly illegal in that he, 
without any enquiry, placed the petitioner 
upon security. It was held in Emperor v. 
Sheodan (1) that the petitioners own 
statement before the Magistrate that he 
had no objection to giving security did not 
justify an order being passed against him 
under 8. 107, Code of  Oriminal 
Procedure. Similarly, it was held in Prem 
Singh v. Emperor (2), that the mere statement 
by the petitioner that he was willing to give 
security was not sufficient to justify an 
order against him under s. 107 of the 
Code of Oriminal ' Procedure, and 
that such a statement was not the kind of 
proof required by s. 118, Oriminal 
Procedure Code, 88 condition precedent to 
the taking of security. Sections 117 and 
118 are clear in themselves that it is the 
duty of the Magistrate to proceed to enquire 
into the truth of the information on which 
he takes action, and itis only if upon such 
enquiry itis proved that it is necessary to 
take the bond from the person in respect of 
whom the enquiry has been made, that he 
can be ordered to execute a bond. Obvi- 
ously the statement of the Sub-Inspector of 
Police established nothing against the 
petitioner. In this respect the case ison 
all fours with In the maiter of Rajendro 
Kishore Roy Chowdhoy (3), where it was 
held that a report of an Inspector of Police 
and the evidence given by the same 
Inspector were not sufficient to justify an 
order binding down a person to keep the 
peace. 

Fer the reasons given I allow this revision 
ane cance the bond ofthe petitioner. 

. Revision accepted, 

a 31 Ind. Oas. s 24 P. R. 1915 Cr, 16 br L.J. 
784; 44 P. W R. 1915 Cr. 

(3) 4] Ind. Cas. 6 77 P. R. 1917 Or.; 18 Or. L. J. 
847; 36 P. W. R. 1917 7 Or. 

(3) 10 W, R55, 


LAHORE HIGH COURT. 
Second OVIL APPBAL No. 2850 oF 1924, 
` March 18, 1929. 
Present: —Justice Sir Alan Broadway, Kr., 
and Mr. Justice Harrison. 
BAHAW AL AND OTHEuS—DRFENDANTS— 
APPBLLANTS 
versus 
GHULAM MUHAMMAD AND OTHBP8 
' —Praintirrs 8ND DEFENDANTS— 
HBSPONDENTS. 
Adverse possession ~Co-owners—Trespasser sub- 
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sequently becoming co-sharer—Nalure of possession, 
whether altered. 

Where a party is in adverse possession. of pro- 
perty, the mere acquisition by him of a legal title 
to a share in sueh property, will not convert his 
adverss possession into mere possession of a co-sharer 
and stop the running of time against the other 
owners. 

Singaravelu Ifudaliar v. Chokka Mudaliar (2), 
Subbaiya Pandaram v. Mahamad Mustapha Maraca- 
yar (3), Akbar v. Tabu (4) and Varada Pillar v. 
Jeevarathnammal (5), followed 

Akbarali v. Abdul Anez (1), dissented from. 

Second appeal from a decree of the 
District Judge, Gujranwala, dated the 28th 
May, 1924, affirming that of the Subordinate 
Judge, Second Olass, Gujranwala, dated the 
4th January, 1924, 

Lala Mool Chand, R. S., for the Appel- 


lants. 

Mr. Ghulam | Mohy-ud-din, for the Re- 
Bpondents. 

JUDGMEN'T.—This second appeal 


has arisen out of a suit brought by Ghulam 
Mubammad and others for possession of 
208 kanals of land, being four-fifths of 
khewat No. 2, in the village of Jandroka 
in the Hafizabad Tahsil of the Gujranwala 
District. It was alleged that the whole of 
this khewat number, comprising 299 kanals, 
1 marla, but shown in 1904 05 settlement 
as being 259 kanals 13 marlas in area, 
was the joint property of the plaintiffs and 
Bahawal and others, defendants, who denied 
their right and refused to give them their 
share. Bahawal and others, descendants of 
Mohri, contested the suit and pleaded, 
inter alia, that the claim was time-barred. 
The plaintiffs’ suit was decreed by the 
trial Court and an appeal by Bahawal and 
his co-defendants having failed in the 
District Court, they have now some up to 
this Court through Mr. Mool Ohand who 
has given up allthe other points raised 
in his grounds of appeal and confined 
himself to the question of limitation. 

The facts briefly are that in 1904 
Bahawal and his co-defendants instituted a 
suit against the descendants of Massu who 
are the present plaintiffs-respondents. It 
was alleged that on partition of the shami- 
lat land of the village this khewat number 
hadfallen to the share of Bahawal, etc., who 
were, therefore, its lawful owners. It was 
also pleaded that since the said partition, 
which took place in 1882, Bahawal, eto., 
had been in possession of this land, and 
that, even if they failed to prove their title 
as owners by virtue of the partition, they 
had become owners, their po&tsession hav- 
ing exceeded twelve years. That suit was 
decided ultimately by the Chief Court in 
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1914, the final result being that the plaint 
iffa Bahawal, etc., were granted a decree 
declaring them to be owners of one-fifth 
share in the entire area, their suit qua the 
remaining four-fifths being dismissed. It 
was held that Bahawal, ete., had failed to 
prove thatthis land had fallen to their 
share on partition but that they had esta- 
blished the fact that they had been in 
adverse possession of the same from the 
year 1896-97. They were granted a decree 
qua the one-fifth share owing to the fact 
that one of the five sons of Massu had ad- 
mitted their claim. 

Mr. Mool Oband contended that, having 


' regard tothe fact that Bahawal, etc., were 


held to have been in adverse possession 
from 1896.97, their possession had ripened 
into ownership by the time the present suit 
was instituted, i. e., the 6th March, 1920, 
and that the declaratory deeree in their 
favour did not alter the nature of their 
possession. He pointed out that the case 
relied on by the lower Appellate Court 
Akbarali v. Abdul Ajiz (1)] had  beenspe- 
cifically dissented from in Singaravelu 
Mudaliar v. Chokka Mudaliar (2) and that 
the views expressed by the Madras High 
Court had met with the approval of their 
Lordships of the Judicial Committee in 
Subaiya Pandaram v, Mahamad Mustapha 
Maracayar (3) and werein consonance with 
Akbar v. Tabu (4). 

Mr. Ghulam Mohy-ud din accepted the 
position that Akbar v. Tabu (4) laid down 
the correct view ofthe law. He contend- 
ed, however, that, as a result of the litiga- 
tion in 1904, Bahawal, etc., had become co- 
sharers with the present plaintiffs.respond- 
ents being entitled to a one-fifth share of 
the undivided area entered in the Revenue 
Record as khewat No. 2, and that, therefore, 
from the date of the decree in the suit 
instituted by Bahawal, etc., in 1904, their 
possession ceased to be adverse and became 
that of joint owners, and that, after the 
passing of that decree, some definite overt 
act was necessary before Bahawal, ete., as 
co owners could claim that their possession 
had become adverseto the other co-owners 


(1) 58 Ind. Oas. 96;144 B. 934; 22 Bom. L, R. 918. 

(2) 70 Ind. Oas. 994; 46 M. 525; 16 L. W. 514; 81 
M. L. T. 298; (1039) M. W. N. 6/6; 43 M. L. J. 737; A. 
I. R. 1923 Mead. 88. 

(3) 74 Ind. Cas. 492; 46 M. 751; 21 A. L. J. 730; A 
I. R 1923 P. O. 175; 45 M. L. J, 588; 25 Bom. L. R. 
1275; 18 L. W. 903; (1924) M. W. N. 65; 28 O. W. N. 
483; 2 Pat L. R. 104; 33 M. L. T. 285; 40 O. L. J. 20; 
50 L A. 295 (P. O.). 

(4) 22 Ind. Cas. 805; 45 P. R. 1914; 105 P.L, R, 
1914; 61 P. W. R. 1914, 
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'in the khata. Admittedly, if the suit 
brought by Bahawal, etc., in 1904, had been 
dismissed intoto their possession would be 
regarded as continuously adverse from 
1836-97. The question is whether the fact 
that a portion of their claim was decreed 
alters the nature of their possession of the 
remaining four-fifths. 

Bahawal, ete., had claimed ownership of 
tho whole land by virtue of the alleged 
partition and, in the alternative, had set up 
a title based on adverse possession ofsthe 
land in its entirety. Their case was clearly 
that there had been an ouster of the then 
defendants as far backas 1882, and that 
they themselves were in possession solely 
on their own account. It was held they they 
had failed to preve ownership but had suc- 
ceeded in proving that there had been an 
ouster of the rightful owners since 1896-87. 
In m TE the mere fact that one of 
the three defendants admitted their claim 
and thereby occasioned the passing of the 
decree for one-fifth cannoj be held to have 
changed the nature of their possession of 
the remaining four-fifths. 

There had been an ouster of the rightful 
owners of the four-fifths in 1896-97, and 
that ouster continued upto the date of the 
present suit. The fact that Bahawal, ete., 
had acquired the legal title in a portion ot 
the land intheir possession did not affect 
the nature of their possession of the re- 
mainder. This view finds support in 
Varada Pillai v, Jeevarathnammal (5). In 
this case one ofthe questions for decision 
was whether Duraisani had acquired title 
by adverse possession, She had originally 
obtained possession of the property from 
her mother Rajammal and her aunt Alangar- 
ammal in 1895. It was contended that, 
on the death of her mother in 1901, Durai- 
sani succeeded to her mother's moiety of 
thejproperty and from that date must 
be deemed to have held as part owner, At 
page 252* their Lordships ofthe Judicial 
Committee say as follows :— 

“In the present case, it is plain that 
during the life of Rajammal the possession 
of Duraisani was adverse as against both 
co-owners; andthis being so, there is no 
reason for holding that when on the death 
of Rajammal she became legally entitled 
to a moiety of the property, the character 
of her possession of the other moiety as 


(5) 53 Ind. Cas. 901: 43 M. 244; (1919) M. W. N, 724; 
101, W.679:24 O. W. N. 346; 38M L. J. 313; 18 A. 
L. J. 914; 2 U. P. L. R. (P. O.) 64; 22 Bom. L. R, 444; 
46 I. A. 285 (P. O.). 


*Page of 43 M.—[Ed.] 
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against Alangarammal waschanged. There 
having been an ouster of Alangarammal 
before the death of Rajammal, this ouster 
continued after her death, and the posses- 
sion of Duraisani was adverse to Alangar- 
ammal throughout”. 

It will be seen that the acquisition by 
Duraisani of the legal title in a part of the 
property in her possession did not change the 
character of her possession of the remainder 
and I can see no difference in principle 
whether the legal titleis acquired by suc- 
cession or by virtue of a decree. , 

In these circumstances I would accept 
this appeal and dismiss thesuit with costs 
throughout. 

A. Appeal allowed, 


LAHORE HIGH COURT. 
Snaoowp Orvin ArrsaL No 634 or 1928. 
January 28,1829. 
Present:—Mr. Justice Tek Ohand. 
AMAR NATH AND ANOTHER M1NOR, THROUGH 
SALLG RAM—PrLAINTIFF8— 
APPELLANTS 
versus 
THAKRU AND oTHERS—DEFRNDANTS— 
RHBBPONDHNTS. 

Landlord and tenant—Encroachment by occupaney 
tenant on adjoining waste of landlord—Landlord 
led dil silent for 12 years—Acquisition of occupancy 
right—Right to receive rent. 

It is settled law that an encroachment made by a 
tenant from the adjoining waste of his landlord is 
prima facie made by him in his character as tenant 
and if the landlord wishes to repudiate the relation 
he must do so within 12 years If he takes no steps to 
evict the tenant within 12 years of his dispossession, 
his right to recover actual possession becomes barred 
although his title to receive fair rent is not barred. 


Second appeal from a decree of the 
District Judge, Hoshiarpur, dated the 20th 
October, 1927, affirming that of the Sub- 
ordinate Judge, Fourth Olass, Una, dated 
the 28th June, 1927. 

i Pandit Nanak Chand, for the Appel- 
ants. 

Mr. Duni Chand Gupta, for the Respond- 
ents, ' 

JUDGMENT.—The plaintiffs are the 
owners ef four fietds described as khasra Nos. 
4391, 4392, 4393 and 4394 in the settlement 
of 1868. The defendants are the occu- 
pancy tenantsunder the plaintiffs of khasra 
Nos. 4391 and 4392. The other two fields 
(Nos. 4393 and«1394) were banjar and not in- 
cluded in the occupancy tenure of the 
defendants, The plaintiffs have sued for 
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possession of 1 kanal and 8 marlas of land 
out of khasra Nos. 4393 and 4394, alleging 
that the defendants had taken unlawful 
possession thereof two years before the 
suit. 

The lower Appellate Court has found 
that this area was not originally included 
in the tenancy of the defendants which was 
in its inception limited to Nos. 4391 and 
4399 but that the defendants have been 
gradually encroaching upon the adjoining 
waste inkhasra Nos. 4393 and 4394 and 
have been in continuous possession of the 
land in dispute for more than 20 years since 
when they have brought it under cultiva- 
tion and have planted mango trees on it. 
It has accordingly been held that they have 
acquired adverse possession of a limited 
nature and asthe encroachment took place 
more than 12 years before the suit the 
plaintiffs’ claim in barred. The plaintiffs 
ee preferred a second appeal to this 

urt 


On the findings of fact arrived at by the 
lower Appellate Court I am of opinion that 
the plaintiffs are not entitled to eject the 
defendants. The encroachment took place 
more than 12 years ago andin the settle- 
ment of"1913, the area in suit was recorded 
asa partof the tenancy. Itis settled law 
that an encroachment made by a tenant 
from the adjoining waste of his land- 
lord is prima facie made by him in his 
character as tenant; and if the landlord 
wishes to repudiate the relation he must 
do so within 12 years. In case he takes no 
steps toevictthe tenant for twelve years 
from his dispossession, hisright to recover 
actual possession becomes barred, although 
his title to receive fair rent is not barred, be- 
cause the possession of the tenant, so far as 
the latter right is concerned has never been 
adverse [Ishan Chandra Mitter v. Raja Ram- 
ranjan Chakarduity (1)] See slsoto the 
same effect Raktoo Singh v. Subhram Ahir 
(2) Jnanada Sundari v. Jilapi Bewa (3),U jir 
Ali Sardar v. Shadhai Behara (4) and 
Muthuraku Thevan v | Robert, Gordon Orr 
(5). The plaintiffs’ suit for possession must, 
therefore, fail. . : 

It is not necessary for the purposes of 
this case to determine the exact nature of 
the tenancy or the amount of rent,* if any, 


2 0. L.J. 135. 
80. L. J. 557. 
53 Ind. Cas. 184. 
68 Ind. Cas. 1003; 35 O. Le J. 182; A. LR. 
Oal 185. 
ia as 575; 35 M. 618; 21 M, L. J. 615; 
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payable by the defendants forthe land in 
suit. These are matters which are not 
within the province of this litigation and 
must be left for decision in appropriate 
proceedings between the parties hereafter. 

I dismiss the appeal, but having regard 
to all the circumstances leave the parties 
to bear their own costs throughout. 

R,L. Appeal dismissed. 


— e 


LAHORE HIGH COURT. 
MisogLLANEOUS SROOND Civin APPRAL No. 
1574 or 1928. 

January 31, 1929. 

Present; —Mr. Justice Bhide, 

AMAR NATH-—DRFRNDANT 
—APPRLLANT 
versus 
HAKIM RAI—PLAITNIFF AND ANOTHER 
— DEFENDANT— RBSPONDENTS. 

Pre-emption—Custom—Sub-division of town, neces- 
sity of proving custom in—Mohalla Kohlian of Wazir- 
abad town— of pre-emption, 

In the case ofa town which is divided into sub- 
divisions, it is necessary for a person claiming the 
right of pre-emption to prove ike existence of the 
custom of pre-emption inthe particular sub-division 
in which the property in dispute 18 situate. [p. 
812, col. 1.] 

The custom of pre-emption does not prevail in Mohalla 
Kohlian in the town of Wasirabad. [p. 813, col. 1.] 

Miscellaneous second appeal from an 
order of the Additional District Judge, 
Gujranwala at Sialkot, dated the 1th 
March, 1928, reversing that of the Senior 
Subordinate Judge, Gujranwala, dated the 
98th July, 1927. 

Lala Badri Das, R. B., for the Appel- 
] 


ant. 

Mr. Mehr Chand Mahajan, for the Respon- 
dents. 

JUDGMENT.—This second appeal 
arises out of a preemption suit with res- 
pect to the sale of & house situated in 
Wazirabad town. The parties were at 
issue as to whether the custom of pre- 
emption prevailed in the locality where the 
house is situated. The trial Court gave 
a finding that it was not proved that the 
custom prevailed in Mohalla Kohlian in 
which the house was situated. On sppeal 
the learned District Judge, on the other 
hand, came to a finding that the custom 
prevailed throughout the town of Wazir- 
abad and remanded the case for decision on 
certain other points, 

The sole point for decision is whether 
the plaintiff has succeeded in proving that 
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the custom of pre-emption prevails in the 
locality where the house is situated. In 
the plaint the plaintiff claimed that the 
custom prevailed throughout the town of 
Wazirabad, The defendant, however, plead- 
ed in the jawab-t-dawa that the custom did 
not prevail in the sub-division of the town 
in which the house was situated. The 
second issue in the case was framed as fol- 
lows :— A 
Does the custom of pre-emption pre- 
vailin the locality where the house is 
ituated ? 
eie issue was evidently framed with 
reference to the ple& raised by the , defend- 
ant and was based on the assumption that 
Wazirabad town was divided: into sub- 
divisions. The plaintiff does not appear to 
have denied the existence of sub-divisions 
in thetown or applied to the Oourt to frame 
an issue in that respect, In the grounds of 
appeal before the learned District Judge 
it was urged that the trial Court had erred 
in holding that Mohalla Kohlian was a sub- 
division. The learned District Judge has 
recorded no finding on this point and pro- 
bably it was not pressed before him, The evi~- 
dence on the record shows clearly that there 
are several Mohallas in the town of Wazir- 
abad bearing distinct names and thess ap- 
parently form well-recognised sub-divisions. 
It was probably for this reason that this 
point was not pressed before the learned 
District Judge. In any case it seems to me 
that if the plaintiff disputed the fact that 
Wazirabad was not divided intosub-divisions 
he should have asked for an issue on the 
point in the trial Court. Asno such issue 
was asked forI must hold that the exist- 
ence of uid pns x the town was not 
isputed by the plaintiff, 
ko pebceition is now well-established 
that in the case ofa town which is divided 
into sub-divisions it is necessary for the 
plaintiff to prove the existence of the custom 
of pre-emption in the particular sub-divi- 
sion in which the property in dispute is 
situated [Mela Ram v. Bando (1) and Lekh 
Raj v Inder Mal (2).] In the present in- 
stance the property being situated in 
. Mohalla Kohlian it was necessary for the 
plaintiff to prove that the custom pre- 
vailed in that Mohalla. The parties pro- 
duced oral as well as documentary evidence 
but the oral evidence was not of much 


1) 12 Ind. Cas. 859; 59 P. R. 1911; 198 P. W., R, 


; 48 P. L. R. 1912. 
na 73 Ind, Cas, 658; 4 Lah, 176; A. . R. 1924 


Lah. 161. 
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value and has not been relied upon before 
me. : , 

The learned District Judge's finding that 
the custom prevails throughout Wazirabad 
town is based chiefly upon Kishen Gopal v. 
Sudh Das (3) and a few judicial instances 
only. In Kishen Gopal v. Sudh Das (3) the 
subject-matter of dispute was a house 
situated in Mohalla Lakhian. The learn- 
ed Judges remarked as follows on the ex- 
istence of the custom of pre-emption in this 
Mohalla :— 

‘‘As regards the existence of the custom of 
pre-emption, this point has been fully dis- 
cussed by the first Oourt, and the Divisional 
Judge has most unhesitatingly concurred 
in the finding. |Pre-emption certainly pre- 
vails in Wazirabad as a whole. ‘There is 
nothing in the constitution or situation of 
the Mohalla Lakhian to suggest the infer- 
ence that itis a sub-division of the town 
differing from the other sub-divisions, and 
it iscertainly not proved that it does so 
differ". 

The remark that 'pre-emptien certainly 
prevails in Wazirabad as a whole’ ie some- 
what vague and the judgment does not give 


any indication of the evidence on which it ` 


was based. The last sentence, liowever, 
shows that the learned Judges did notignore 
the possibility ofsome of the sub-diyisions 
of the town being different from the others 
s0 far as, the prevalence of the custom. of 
pre-emption was concerned. 

The other instances relied upon by the 
learned District Judge are as follows :— 

1. Suit No. 171 of 1894,Jaikishen v. Naura 
Ram, 

2. Suit No. 200 of I905, Karam Chand 
v. Ganesh Deti. 

3. Suit No, 661/184 of 1916, Babu Sohna 
v. Hem Singh. 

No. 1 relates to a house situated in 
Mohalla Jalian. The judgment simply fol- 
lows Kishen Gopal v. Sudh Das (3). There is 
no discussion therein of any instances which 
could be of any help in the presentcase. In 
the second case the custom was at first disput- 
ed but was eventually admitted. The disput- 


ed property was, however, situated in ; 


Mohalla Dandigarh. This instance cannot 
be considered to be of great value as the 
suit was settled by a compromise. In the 
third case, which is the solitary instance 
from Mohalla Kohlian, there was & com- 
promise, butit is worth noticing that the 
custom was not admitted in the compromise. 
There is evidencs on the record to show 


(3) 105 P, R. 1887 
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that the compromise was agreed to by the 
defendant as a result of pressure from the 
brotherhood, 

The learned District Judge also refers 
to Oivil Appeals Nos. 707 of 1904 and 695 
of 1895 decided by the Punjab Ohief Oourt. 
These rulings have apparently been cited 
by him merely on the basis of a reference 
given at page 462 of the Punjab Pre-emp- 
tion Act by Ellis, Fifth Edition. I have 
referred to the records of these appeals and 
find that they relate to cases from Rohtak 
District and not from Wazirabad. Exclud- 
ing these cases, it seems to me clear that 
there is no evidence of any value io establish 
that the custom of pre-emption exists 
in the locality where the house in dispute 
issituated. The instances relied on are few 
and they relate with one exception to houses 
situated in other Mohallas, In the only 
instance from Mohalla Kohlian which has 
been relied upon, there was a compromise 
and the custom was not admitted. The 
learned Judge of the trial Court has found 
that Mohalla Kohlian is inhabited mostly 
by Hindus. It is thus different in consti- 
tation to Mohalla kLakhian in which the 

ouse in dispute in the case reported as 
Kishen Gopal v. Sudh Das (3) was situated and 
which according to the trial Court'sjudgment 
ig populated by Muhammadans. The cus- 

om of pre-emption is of Muhammadan origin 

d the fact that Mohalla Kohlian is in- 
habited by Hindus makes it all the more 

ecessary that the plaintif should have 

iven strict proof of the existence of the 
ustom in this Mohalla. In my opinion he 
88 failed to adduce any such proof. 
I, therefore, accept the appeal and set- 
ing aside the order of remand passed by 
he learned District Judge erestore the 
ecree of the trial Oourt dismissing the 

it. {leave the parties to bear their costs 
hroughout in view of all the circumstances, 

B. L. Appeal allowed, 


l LAHORE HIGH COURT.. 
| BROONpD CiviLArPBAL No. 911 oF 1928. 
November 17, 1928. 
Present:—Mr. Justice Bhide* 
MUHHMMAD YAHYA—Daranpant— 
APPELLANT 
versus 5 
HEM ALI— PLAINTIFF— RESPONDENT. 
cna, jaan by minor—Mihority not pleaded 
Enforcement of contract--Civil Procedure Code 
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(Act V of 1908), s. 100, O. VI, r. ?—Second appeal— 
Finding of fact, interference with—Pleadings—State- 
ment of party, whether pleading—Raising of plea 
inconsistent with such statement without amend- 
ment, legality of. 

ding of fact whether correct or not, when. 
supported by evidence cannot be challenged in 
second appeal. [p. 813, col 3; p. 814, col q 

A statement made by a party to a suit on being 
examined by Court before framing of issues is in the 
nature of a supplementary pleading and it is not 
open to such party to raise a plea inconsistent with 
such statement at a later stage exce t by way of 
amendment of pleading. [p. 814, col 2. 

A Court will not refuse to enforce a contract on 
the ground that one of the contracting parties is a 
minor if the plea of minority is not raised and no 
definite finding is arrived at  [p. 815, col. L] 

Alice Mary Hill v. William Clark (1), distin- 
guished. 

Second appeal from a decree of the Dis- 
E Judge, Delhi, dated the 25th J anuary, 
1928. 

Mr. Badri Das, for the Appellant. 

Mr. Bishan Narayan Mathur, for the 
Respondent. 

JUDGMENT.—The plaintiff Rahem 
Ali sued in this case for a permanent in- 
junction to restrain the defendant Muham- 
mad Yahya from encroaching on a site be- 
longing to the plaintiff and for a mandatory 
injunction requiring defendant to demolish 
acertain building which he had already 
started thereon. The defendant raised 2 
number of preliminary objections and also 
denied that the plaintiff was the ewner of 
the site in dispute, The trial Court first 
framed preliminary issues on the question 
of Court-fees and the maintainability of the 
suit. After these questions were decided 
issues on merits were framed. The Court 
eventually found the issues in favour of the 
plaintiff and granted him a decree. From 
this decision an appeal was preferred to the 
District Judge who confirmed the findings 
of the trial Court and dismissed the appeal, 
The defendant has now come up to this 
Court in second appeal, . 

The two main points raised on behalf of 
the appellant are: 

(1) that the Oeurts below have erred in 
holding that the plaintiff was in possession 
and that hecould sue for the injunctions 
referred to above, and secondly, 

(2) that the Courts have also erred in re- 
fusing to take notice ofthe plea of the de- 
fendant that he was a minor at the time 
when the site in dispute was alleged to have 
been sold by him to one Bahadar Ali. As 
regards the first point both the Courtsthave 
concurred in holding that the plaintiff was 
in possession of the site in dispute. There 
was evidence to support this finding and, 
whether the finding is aorrect or not, the 
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finding, being one of fact, cannot now be 
challenged in second appeal, The second 
point, however, is more important. It ap- 
pears that the plea of minority was not 
raised in the defendant's written jawab- 
dawa and no issue was consequently framed 
on the point. In fact the plea does not 
appear to have been formally raised at any 
stage but some evidence was led by the 
defendant in connexion with it. The trial 
Court disallowed the plea on the ground 
that the defendant should have specifically 
raised the plea in his defence according to 
the provisions of O. VIII, r, 2, Civil Proce- 
dure Code, &nd the same view was accepted 
as correct by the learned District Judge. 

'The relevant facts in connexion with this 
plea are as follows: 

The plaintiff originally sued for posses- 
sion on the ground that he was the owner 
of the site in dispute. He based his claim 
on & sale alleged to have been made in his 
favour by one Bahadur Ali. There was no 
reference in the plaint to the fact that Ba- 
hadur Ali himself had purchased the site 
from the defendant. The defendant also 
made no mention in his jawab-dawa of the 
fact that the site had been sold by him to 
Bahadur Ali. During the course of the 
evidence on the preliminary issues, plaintiff 
as & witness on his own behalf, stated appa- 
rently for the first time that the site in 
dispute had been first sold by defendant 
himself to Bahadur Ali. After the decision 
of the preliminary issues the trial Court 
questioned the defendant on the point and 
he then totally denied the fact that the site 
had been sold by him to Bahadur Ali. As 
a result the only issue framed on the ques- 
tion of title was as follows: 

“Whether the plaintiff is owner and in 
possession of the property in suit”. f 

In view of the pleadings of the parties 
the plaintiff naturally confined himself to 
proof of the fact that the site was originally 
sold by the defendant to Bahadur Ali and 
by Bahadur Ali to himself. The defendant 
as already stated never formally raised the 
plea of minority and consequently the 
plaintiff could not have anticipated any 
Buch plea. In fact the plea was obviously 
inconsistent with the defendant's denial of 
the gale of the site by him in favour of 
Bahadur Ali. It may also be stated here 
that the plea of minority upon which the 
defendant wishes to rely in this case is ofa 
very technical character. He was admitted- 
ly over 18 years of age at the time of the 
execution of the sale-deed in favour of 
Bahadur Ali but it _is alleged thata 


MUHAMMAD YAHYA V. BAHBM ALT. 


117 I. O. 1929 


guardian had been appointed for him by 
the District Court and hence his minority 
extended up to the completion of the 21st 
year. The probability appears to be that 
this defence never occurred to the defend- 
ant or his Pleader at the outset but was 
thought of at a later stage and an attempt 
was then made to lead evidence on the 
point. e 

The learned Counsel forthe appellant 
contended that as the plaintiff had not 
pleaded the sale by the defendant in 
favour of Bahadur Ali in his plaint the 
defendant was not ina position to make 
any reply on this point in his jawab-dawa 
and that, therefore,the provisions of O. VIII, 
T. 2, cannot apply. This contention is- 
correct as far as it goes but,as stated already, 
the defendant was examined by the trial 
Court before framing issues on merits and 
was particularly questioned on the point. 
He then chose to deny the sale totally. I 
seems to me that the oral statement mad 
by the defendant was in the nature of 
supplementary pleading and it was, ther 
fore, incumbent onhim to plead his minor 
ity if he wanted torely onit. He could 













upon by the defendant when the defendan 
had totally denied that any sale was effecte 
by him in favour of Bahadur Ali. Accord 
ing to the provisions of O. VI, r. 7 n 
pleading can, except by way of amendment 
raise any new ground of claim or contai 
any allegation of fact inconsistent with th 
previous pleadings of the party pleadin 
the same.» It seems to me that the plea o 
minority in the present case was obviousl 
inconsistent with the defence originall 
set up and that, therefore, the Courts belo i 
had the discretion to disallow it when it 
was raised at a later stage. It has been! 
stated above thatthe defendant attemp 

ed to lead seme evidence on the ques-| 
tion of minority but it appears that this' 
evidende was objected to on behalf of 
ihe plaintiff. But the Court instead 
of deciding the objection at once allowed 
the evidence to remain on the record sub- 
Sect to final decision ata later stage, The 
defendant did‘not formally apply at any 
stage for permission to amend the pleadinga 
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or did the Court grant ‘any such permis- 
lon. Iam,therefore, of opinion that the 
ourts below were justified in disallowing 
e plea of minerity when it was relied 
at the stage of arguments in the trial 
ourt. 
Finally, it was urged that a contract by 
minor is void ab initio, and, therefore, 
ne Court was bound to take notice of the 
act even ifit had not been pleaded. Alice 
fary Hill v. William Clark (1) has been 
ited as an authority but the facts of that 
ase were of a different character. The 
ontract in that case was found to be illegal 
8 the consideration was in the nature of 
dulterous cohabitation and, therefore, un- 
awful 
: The question involved was thus of giv- 
ag effeet to a contract which was found 


ohnson (2) and of Truro, L. C. in Benyon v. 
Netilefold (3), which have been cited in 
support of the decision in Alice Mary Hill 
v. William Clark (1) are very significant, 
in this connexion. It was observed by Lord 


Mansfield in Holman v. Johnson (2), that‘ 


it was not for the sake of the defendant that 
in such cases the Court declines to enforce 
the contract : 

“It is on the grounds of public policy, 
namely, that those who violate the law 
must not apply to the law for protection: 
Truro, L. Q., in Benyon v. Nettlefold (3)." 

The question involved in this case is the 
personal capacity of one of the parties to a 
contract of sale and not of public policy. It 
was open to the defendant to rely on the 
plea of minority but for some reason or 
other he did not choose to do, 80 and set 
up a false defence to the effect that the sale 
in question was never effected by him. 
Secondly, Imay note that no definite find- 
ing has been arrived at by the learned Dis- 
trict Judge on the question of*minority, 
as no issue was framed and the plea was 
ignored for reasons already given. It 
cannot, therefore, be said that the sale was 
definitely held to be void and yet was 
given effect to. The learned Oounsel for 
the respondent did not admit the correct- 
ness of the date ofappellant’s brith as al- 
leged by the appellant, ,The mere fact 
that a guardian was appointed for the ap- 
pellant is not, of course, by itself sufficient 
to establish that the date of his birth as al- 


(1) 37 A. 266; 1 A. L. J. 632. 

2) (1775) 1 Cowper 341; 98 E. R.*1120. 

© REDE M. & G. 94; 15 Jur, 209; 20 L, J, Oh. 
186; 43 E. R, 196. 
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leged by him is correct and that he was 
below 21 when he executed the sale-deed in 
favour of Bahadur Ali. I dismiss the appeal 
with costa. 

R. L, Appeal dismissed. 


LAHORE HIGH COURT. 
OLVIL MiIseBLLANBOUS Case No. 633 or 1928. 


AND 
Civin Ravision  PRTITION No. 635 or 1928. 
November, 26 1928. 

Present :—Mr. Justice Addison. 
OOMMITTEE or MANAGEMENT or 
SHREE DARBAR SAHIB, AMRITSAR— 
PETITIONER 
VeETEUs 
OENTRAL BANK or INDIA Lr»., 
AMRITSAR AND orggRs—DzaOsER HOLDER 
AND J YDGMENT- DRBTORS—RBSPONDRNTS. 

Civil Procedure Code (Act V of 1908), O. XXI, 
T. 08, O. XLI, r. 5—Execution of age-decree— 
Claimant's remedy—Suit for declaratton—Stay of 
execution pending revision—Sikh Gurdwaras Act (VIII 


of 1925), ss. $1, 32—Stay of proceedings—Nature of 
proceedings. , 

Order XLI, r. 5, Givil Procedure Code, is con- 
fined in its application to appeals and does not 
apply to applications for revision. 

In the execution of a mortgage-decres a claim 
cannet be preferred under O. , r.98, Civil Pro- 
cedure Code. The remedy of the claimant is by way 
of a suit for declaration. 

Under ss. 31 and 32, Sikh Gurdwaras Act, only such 


prrondings can be stayed aginvolve any claim relat- 
ing to a Gurdwara. 


Oivil miscellaneous case civil 
revision petition for stay of sale and 
other proceedings in execution of decree. 

Mr. Man Singh, for the Petitioner, . 

Mr. Din Dayal Khanna, for the Respon- 
dents. 

ORDER.—A certain Bank obtained a 
mortgage-decree against an Amritsar firm, 
When the mortgaged property was about 
to besold the Managing Qommittee of the 
Golden Temple applied, under s. 31, Sikh 
Gurdwaras Act, for stay of proceedings, 
alleging that the property in dispute was 
part of the Gurdwara itself, and had been 
shown as such in the list submitted to 
Government under s. 3 (1) of the said 
Act, For this reason the claimant to any 
right, title or interest to any such’ pro- 
perty ought to have applied to the Local 
Government under s. 5 (1) ofthe Act. As 
by virtue ofs. 31, a claim could have been 
made ina petition under 8. 5 (1), it was 
contended that the executing Court could 
not continue the execution proceedings ip 


and 
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so far as they involved any claim relating 
to a Gurdwara specified in Sch. I. The 
decree-holder denied that the property in 
question was shown in the said list, or be- 
longed to the Gurdwara, or that any notice 
was issued to the judgment-debtor under s. 
3 (3), Sikh Gurdwaras Act, and that s. 21, 
therefore, did not apply. 

This contention that notice did not issue 
under s. 3(3), appears to be correct, in tbat 
the property in question was shown not 
as property attached to the Gurdwara 
butas part of the Gurdwara itself, go that 
no notice would be necessary. The execu- 
ting Court repelled the objestion on the 
ground that it was barred under O. XXI, 
r.58, Oivil Procedure Oodeand the remedy 
of the claimant was by way of a declaratory 
‘suit. Itífurther held that no notice was 
given under the Sikh Gurdwaras Act and 
that s. 31 of that Act did not bar the 
present proceedings, as no claim could have 
been made under s. 5, because the property 
was shown as part of the Gurdwara and not 
‘attached to the Gurdwara. Against this 
decision the Managing Oommittee of the 
Gurdwara preferred a civil revision which 
was admitted. At the same time an ad 
interim order was passed staying execution 
proceedings. 

“The rule as to stay has now been argued 
‘before me. It was first contended that O. 
XXl,r. 5, Civil Procedure Code, did not 
apply as this was not an appeal but a 
revision. “This contention is cerrect. 

Tt was next argued that no claim could be 
preferred under O. XXL r.58, Civil Procedure 
Code, as this was a mortgage decree. The 
remedy of any claimant is by way of suit 
for a declaration and not by an application 
underthat rule. This contention is also 
correct and the principle enunciated is set- 
tled law. It follows thats. 3lor 32, Sikh 
Gurdwaras Act, has prima facie no applica- 
tion, as only such -proceedings are stayed 
as involve any claim relating to a Gurdwara. 
Here no claim can be made for the reasons 
given. 

On a full consideration of the matter I 
am compelled, therefore, to discharge the 
ad interim order of 21st September, 1928, 
staying execution proceedings. The decree- 
holder Bank is entitled to costs of this 


petition. : 
A. Order discharged. 
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LAHORE HIGH COURT. 
Ori. Revision Pstition No. 612 or 1928, : 
February 26, 1929. í 
Present :—Mr, Justice Tek Chand, 
NANAK CHAND-DAULAT RAM 
—DRORAN- HOLDHK— PETITIONER 


versus 
BOOTA SINGH AND oTHExS—J UDGMENT- 
DEBTORS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 8. 11, O. XX. 
r. 68—0Objection application against attachment d 
missed —Second application on different grounds, cof 
petency of. ' 

Where once an application objecting to attachm 
and sale. of a property has been dismissed, a secon 
application even on different grounds is not enter 
"Ran unas SUA Bahad 

ames i Ü 
tollowed. ne ingh Bahadur v. Hitendra Singh (3) 

rithi Mahton v. Jamshed Khan ahadel 
Gopalbhaty, Trimbakbhat a a), kt aka na 

Civil revision petition against an order d; 
the Senior Sub-Judge, Ferozepore, date 
the 7th May, 1928. 

Mr. Bishan Nath, for the Petitioner, 

Mr. Sain Das, for the Respondents. 

JUDGMENT ;—The facts of this case 
are given in detail in the judgment ofthe 
Subordinate Judge, Fourth Olass, Moga, 


‘and need not be recapitulated. On the 


respondents’ own showing, Musammat 
Tainon married in 1904 and on her mar- 
riage he became entitled toa half share 
in the house in question. He raised an 
objection to the attachment and sale of 
the house in August, 1926, but failed. He 
now objects again, though on different 
grounds. In my opinion the execution 
Court had no jurisdiction to entertain a 
second application by Buta Singh for the 
same relief. It is immaterial that the 
grounds aredifferent. The learned Senior 
Subordinate Judge has relied upon certain 
remarks in Pritht Mahton v. Jamshed 
Khan (1) and Mahadeo Gopalbhat v. Trim- 
bakbhat Balambhai (z), but these remarks 
were in the nature of obiter dicta and ap- 
pear tome to be of no valuein face of the 
Privy Council decision in Rameshwar 
Singh Bahadur v. Hitendra Singh (3). 

I accept the petition, set aside the order 
ofthe Senior Subordinate Judge and restore 
that of the Subordinate Judge,Fourth Class, 
The petitioner will have his ceste from the 
respondents, 


B. L Petition accepted 
(1) 67 Pod, Cas. 656; 1 Pat. 593; 3 P. L. T. 403. AL 
R. 1922 Pat 289; (1922) Pat. 185. 
e m Ind. Oss. 973; 2) Bom.L R, 344, 
, Oas 576; A.I, R. 1824 P. O. 2 
T. 491; 47 M. L, J. 286; 20 L. W. 456; 35 Mo 1 T 


182; 26 Bom. L R. 1153; 22 A. L, J. 968; 40 O. L. J 
431; L. R.5 A. (P. O.) 175;290. W. N. 413; 1 Lah 
Cas, 457; 3 Pat, L. R. 180 (P. O.). A 
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ALLAHABAD HIGH COURT. 
SzooNp Orviu Appaat No. 835 oF 1927. 
February 1,1929. 

Present; —Mr. Justice Dalal. 
FAZLUL RAHMAN KHAN-PLAINTIFE— 
AÁPPBLLANT 
versus 
. BARU MAL AND oraugRS—DBESNDANTS— 
RBBSPONDRNTS. 

Abadi—Shop held by mahajan—Presumption of per- 
missive posseasion—Lease by tenant for 99 years— 
7emindar’s right to evict. 

Where a mahajan is in possession of the site of a 
shop in the abadi ofa village, there is & presump- 
tion, as in the case of other persons belonging to 
the village community who hold land in the abadi, 
that he is in possession with the leave and license of 
the zemindar. 

Incha Ram v. Bande Ali Khan (1), applied. 

A lease fora period of 99 years is practs 
sale. A tenant holding land in the abadi is not, 
therefore, entitled, in the absence of special custom, 
to lease his right of residence and occupation for a 
period of 99 years. 

Second appeal froma decree of the Ad- 
ditional Subordiaate Judge, Saharanpur, 
dated the Ist of February, 1927. 

Mr. Mushtaq Ahmad, for the Appellant. 

Mr. Ambika Prasad Dube for Mr. P. L 
Banerij, for the Respondents. 

JUDGMEN T.—The plaintiff is zemin- 
dar of the village. As it pleases a plaintiff 
better to come on wrong allegations than 
to come on right ones he made out a wrong 
case for the ejectment of Baru Mal and 
Kashmiri Das from a shop situated in 8 
hamlet of which he is zemindar. His allega- 
tion was that he had let Bara Mal into 
possession of the shop and subsequently 
Baru Mal denied his title and took a lease 
for 99 years from Kashmiri Das, On this 
ground he sued for ejectment. The truth 
was that Kashmiri Das was occupant of the 
shop and had leased the shop to Baru Mal. 
Kashmiri Das obtained the shop in 1915 as 
guecessor-in-interest of one Parbhu Lal who 
had obtained the shop on partition in 1904. 
Patting aside the false allegatioms of the 
plaint the questions which arise are: 

(1) Whether Kashmiri Das had obtained 
proprietary title to thesite ofthe shop by 
adverse possession; and 

(2) Whether there wasa custom of transfer 
in this particular hamlet of the right of 
residence. 

It is not contended that, Kashmiri Das 
was the owner of the site by purcha$e. As 
to adverse possession, the Full Bench case 
quoted was of Incha Ram v. Bande Ali 
Khan (1). Obamier, J., in his judgment 
pointed out that the circumstances of that 

ase were peculiar. His observations were 

(1) 11 Ind, Cas. 52; 33 A, 757; 8 A. L, J. 877, 


Ba 


ya 


TAZLCL RAHMAN KHAN V, BABU MAL, . 
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(page 7654): “There can be no doubt that in 
the case of a suit by a zemindar for possea- 
sion ofland in an abadi which has been 
occupied by an agricultural tenant or by a 
person belonging to the village community 
such as the village lohar, the barber and the 
like, the zemindar is entitled to rely 
on the presumption, the strength 
of which varies with the circumstances of 
the cage, that such person held possession by 
leave or license of the zemindar. This 
presumption may, perhaps, be made, in 
other cases also. Where such a presump- 
tion can be made, the burden of proving 
adverse possession lies on the defendant, 
and even when the presumption cannot be 
made,very little evidenceis required in some 
eases ofthe kind to shift the burden of 
proofon to the defendant". The place 
where theshopis situated is not even 
a village. It is a hamlet. It was 
pointed out that the respondents are 
mahajans aud, therefore, not ryots. I dis- 
agree with thatopiniou. A mahajan is as 
much necessary to village economy as a 
lohar or a barber. For the purchase and 
sale of grain and for the advance of money 
at the right time to agriculturists he is a 
village necessity. In his case also the 
presumption would be that he was in pos- 
session of the site of a shop by leave and 
license of thezemindar. Inquiry was made 
what proof there wasof the payment of rent, 
No ground rent is recovered in a village 
where it is as much to the interest of the 
zemindar as of the ryot, that the ryot of 
different classes should occupy houses in the 
village. If any further proof of possession 
were needed, this plot No. 105 was specific- 
ally allotted to the plaintiff on partition 
between the zemindar in 1904 and 1912, 
This is clear evidence that the zemindars 


considered the site to belong 
to them. Under the circumstances 
it was necessary for the defendant to 
point to any overt act which started 


adverse possession and limitation against 
the plaintifi-zemindar. The shop has been 
allotted on partition to different members of 
a family. That would mean the superstruc- 
ture and the right of residences and not the 
site which admittedly was never purchased 
by the family. I hold that the plaintiff had 
a subsisting right in the site of the ‘shop 
when the suit was instituted. 

The other defence is clearly untenable’ 
No custom is proved of the right of a 
license-holder to transfer the right of 
residence and oceuvation. No sale-deed 

*Page o£ 33 A. Ed.) 
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was produced and the transfer under con- 
‘sideration by a lease for 99 years practically 
amounted to a sale. Outof the 18 kabuliyata 
produced eight were for one year, four for 
three years, five for two years and one for 
iseyen. As to the one for ten years of 17th 
‘December, 1915, it is the one by Parbhu Das 
in favour of another person in respect of 
another shop and was executed within 
twelve years of the institution of the suit. 
In my opinion the trial Court has effectively 
summed up the evidence on the subject of 
custom: “Not a single sale-deed has been 

. produced in support of the alleged custom. 
The defendants have produced several 
kabuliyats to show that residents of this 
village can lease their houses and shopa, 
and they have been doing so, but many of 
‘these kabuliyate are not for more than one 
year, and they are without pattas, and, 
consequently, cannot be considered to be 
transferred within the meaning of the Trans- 
fer of Property Act”. 

The learned Judge of the lower Appellate 
‘Court does not diseuss the evidence in 
detail or with care. I hold that no 
custom prevails in this hamlet of the trans- 
fer of the right of residence by rots. 

‘ I set aside the decrees of both the 
Bubordinate Courts and decree the plaint- 
iff’s suit with costs of all the Courts. 


ca Appeal allowed. 
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ALLAHABAD HIGH COURT. 
Sroonp Orvis APPRAL No, 2204 or 1927. 
January 25, 1928. 

Present: —Mr. Justice Ashworth. 
BISHESHAR DAYAL-—DsrFENDANT— 

APPELLANT 


versus 
DASINAT—PzrAiNT)IPF—HRE8FPONDERT, 

U. P. Land Revenue Act (III of 1901), 8. 57—Agra 
Tenancy Act (II of 1901), s. 10—Zemindar's son 
recorded as tenant—BSale of son's share after zemin- 
dar's death—Ez-proprwtary title—Burden of proof of 
joint culitvation—Presumption of correctness of Record 
of Rights—Hindu Law—ZJ ont family—Presumption of 
gointness. — R . 

The zemindar of & mahal became insane and his 
two sons A and B anticipating therr succession 
divided the family property and A was recorded as 
the tenant of the father. A Bold his half share after 
the zemindar's death and lost his proprietary title. 
In a auit for rent A claimed ex-proprietary title : 

Held, (1) that the entry in the Record of Rights 
that A was & tenant must be presumed to be true 
util the contrary was proved ; 

(2) that the mere fact that A and B and the 


BIBHSSHAR DAYAL v. DABINAT. 


117 L 0, 1929 


zemindar were members of a Hindu family was not 
sufficient to justify the inference that they were joint; 

(3) that in the absence of evidence to prove that 
A cultivated the land asa co-owner with his father 
and that the land was A's sr, A was not entitled 
to claim ex-proprietary title. : 

Second civil appeal from a decree of 
the District Judge, Allahabad. 

-Mr. H. P. Agarwal, for the Appellant. 


JUDGMENT.—This second appeal 
arises out of asuit brought by tne plaintif- 
respondent against the defendant-appellant 
for arrears of rent. In the pleint it was 
asserted that the defendant (appellant) was 
a tenant of the holding in question ət a 
certain rate of reot which was entered in 
the village papers. The deferdant’s name 
appeared as tenant in these papers. The 
suit was resisted by the defendant on the 
ground that he was the proprietor of the 
land in question, During the progress of 
the suit the defendant changed his defence, 
and claimed that he was  ex-proprietary 
tenant of the holding and could not be 
liable for rent as none had been fixed by 
the Oollector at the time when he lost pro- 
prietary rights in the mahal. 

The trial Court decided that the name of 
the father of the defendant had been enter- 
ed as the sole zemindar of the mahal up to 
six years ago, but previous to the death of 
the defendant's father the defendant and 
his brother (the plaintiff) had anticipated 
their succession by survivorship to their 
father because their father was insane and 
had separated between themselves. On the 
father’s death the two brothers succeeded 
to separate fractional shares in the mahal. 
The defendant sold his share and lost his 
proprietary title. The question was whe- 
ther the defendant could claim at the time 
when he sold his share that he became an 
ex- proprietary tenant in this land. There 
was no question that he had cultivated the 
land for many years. Both the lower Courts 
have held that the defendant could not 
claim to have been ex-proprietary tenant 
when he parted with his interest (as co- 
sharer with his brother) because he had fajl- 
ed to prove that the land was ever his sir, 
They failed toconsider whether he had 
proved 12 years’ cultivation previous to 
the sale of his Paoprietary Tight which un- 
der e. IU of the Tenancy Act would justify 
his claiming to be an ex-proprietary ten- 
ant, ' 

The burden of proving this wes on the 
defendant especially as in his written state- 
ment he did not set up this plea but claim- 
ed still to be proprietor of the land, Ihave 
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asked Counsel for the appellant to indicate 
by what evidence defendant's contention is 
supported that previous to the sale of his 
interest in the mahal a few years ago he 
had cultivated this land as proprietor. The 
answer is that the defendant and the plaint- 
iff were sons of Hindu father and should be 
presumed to have been joint, Where, there- 
fore,a plaintiff is shown in the village 
papers as a tenant on a certain rent during 
the lifetime of his father, this should be 
taken to mean that he cultivated the land 
as co-owner with his father. Now the 
judgment of the trial Oourt shows that 
during the lifetime of the father the two 
brothers, namely, the plaintiff and defend- 
ant had separated. There is, therefore, no 
presumption that the father was joint with 
the sons. Under s.57 of the Revenue Act 
entries in the Record of Rights are presumed 
true until the contrary is proved. The entry 
of the appellant asa tenant in the regis- 
ter of persons cultivating (see cl. (e) s. 
32 of the Land Revenue Act) was an entry 
in the Record of Rights both at the last set- 
tlement and apparently at the previous 
settlement. Not only was the defendant 
entered as tenant but the rent was entered. 
In these circumstances, the defendant wag 
bound to prove that the entry was wrong 
by clear evidence that his family was joint 
and undivided. The mere fact that the 
defendant and his father and his brother 
the plaintiff were members of a Hindu fami- 
ly is not sufficient to justify the inference 
that they were joint. 

It appears to me that what was probably 
the case was this, The father became in- 
sane Many years ago and the sons took the 
property of the family as if the father had 
died. They were probably enfitled to do 
this. Having so taken it, they separated 
among themselves and the defendant was 
recorded as a tenant of his father. It is per- 
fectly possible that this was due to some 
agreement whereby the defendant was will- 
ing to accept the position of an ordinary 
tenant, The facts are obscure, but on the 
evidence I must concur with the lower 
Courts that the defendant has not proved 
that ae became ex-proprietary tenant of 
the land in question and that this being so 
we must accept the entries in the village 
papers as correctly describing his tnterest 
in the land, namely, as an ordinary tenant. 
For the above reasons I dismiss this appeal. 

As Appeal dismissed. 
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ALLAHABAD HIGH COURT, 
Saconp Orvit Apparat No. 562 or 1928, 
February 21, 1929. 
Present:—Mr. Justice Dalal. 

TIKA RAM—DaFBNDANT—AÀPPRLLANT 
versus A 
RAM BHAROSA—PraiNTIP? AND. SURAJ 
PRASAD AND OTEBRS—DHFRENPANTS 
—Rg3PONDENTS. 
Mortgage —Mortgage-money re-payable within 
fixed peed Morgen a right to redeem before that 


erio 
à Where a mortgage-deed provides that the mort- 


gage-money is payable within a certain number of 
years, the mortgagor is not entitled, in the absence 
of an express or implied term to the contrary, to 
sue for redemption within the said period. 

Vadju v. Vadju (1), Raghubar Dayal v. Budhu Lal 
(2) and Shiam v.Jagdamba Prasad (3), relied 
on. 

Chattarbhuj v. Raghubar Dial (4), distinguished. 

Second appeal from a decree of the Se- 
cond Additional Subordinate Judge, 
Farrukhabad, dated the 29th of February, 
1928, 

Messrs, B. Maltk and Shambhu Nath Seth, 
for the Appellant. ala . 

Messre. U.S. Bajpai and Hari Ram Jha, 
for the Respondents. . 


JUDGMENT.—The opinion of the 
two Subcrdinate Courts is, in my opinion, 
wrong. The plaintiff mortgaged his pro- 
perty on the 2nd of January, 1926, and the 
stipulation was that the money would be 
paid on promise within four years. This 
clause does not stand by itself as the mort- 
gagee bound himself not to sue for redemp- 
tion within the period of four years. The 
lower Appellate Court has written a judg- 
ment which I fail to understand. He says 
that the stipulation was that the money was 
to be paid within four years. The deed, 
however, does not go on to say what the 
penalty would be if this was not done and 
whether the mortgagor's right to redeem 
would be barred if he did not pay within 
that time. It was argued by the learned 
Counsel for the respondent that if payment 
was not made within that time the mort- 
gagee would be entitled to sue for sale on 
foot of his simple mortgage-bond. This ig 
not a privilege which a mortgagee gets by 
the kindness of the mortgagor, but that is 
the statutory right of the mortgagee. When 
the mortgagee is bound not to sue within 
four years of the morgage there must be a 
definite and clear condition in the deed to 
prove that the mortgagee consented that 
the mortgagor was at liberty to aue for 
redemption within that time. This point 
was decided as far back aa 1880, by a 


820; ‘ 


Bench of two Judges in Vadju v. Vadju (1). 
The Ohief Justice Sir Michael Westropp, 
a great authority, laid down the principle 
that in the absence of any stipulation 
express or implied to the contrary, the 
right to redeem and the right to foreclose 
must be regarded as coextensive. This 
principle was followed‘by a Bench of two 
Judges of this Court in Raghubar Dayal 
v. Budhu Lal (2). It may be noted that in 
this Allahabad case the mortgage was 
simple as in the case at present before 
the Court. The same principle was follow- 
ed more recently by another Bench of 
two Judges of this Oourt in Shiam Lal v. 
Jagdamba Prasad (3). Counsel for the re- 
spondent quoted a Bench ruling of this 
Court in Chaturbhuj v. Raghubar Dial 
(4). It is curious that the learned 
Judges in that case distinguished the rul- 
ing in the caseof Raghubar Dayal v. 
Budhu Lal (2) on the ground that the 
document in Raghubar Dayal’s case (2) was 
a,possessory mortgage. There cannot 
be the slightest doubt if the facts of this 
case are read that the mortgage was a 
simple one. Moreover, there does not ap- 
pear to have been any covenant in the 
deed in the case of Ohaturbhuj that the 
mortgagee was prevented from bringing 
a suit for sale for a certain number 
of years. I hold that the present suit 
was premature. I set aside the decrees 
of the two Subordinate Courts and dismiss 
the plaintiff's suit with costs in all the 
Courts. 

A. Decrees set aside, 

à 5 B. 22. 

2) 8 A. 95; A. W, N. (1886) 13. 
(3) 108 Ind. Cas. 561; 25 A. L. J, 1051; A. I. R. 1928 


All. 131. 
(4) A. W. N. (1901) 36. 


ALLAHABAD HIGH COURT. 
SECOND O1vit APPRAL No. 208 or 1928, 
February 26, 1929. 
Present:—Mr. Justice Dalal. 
MUSHTAQ AHMAD—DsrFENDANT— 
APPELLANT 
versus 
Musammat AFZAL BEGAM— PLAINTIFF 
AND Musammat SARDAR BEGAM AND 


ANOTHER&E—DBRBFENPANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1008), s. 11, 
Expl. IV—Suit by putsne mortgagee—Omission of 
prior mortgagee to set up priority— Res judicata. 

A, B and C held successive mort, 8 over a 
gertain property. C paid off A's mortgage-debt, B 
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thereafter sued upon his mortgage impleading A: 
and C as parties, and specifically stating that 

the mortgages of A and C were not entitled to any 

priority over his mortgage. A and C did not 

appear in B's suit and the property was sold in execu- 

tion of B's decree. C subsequently sucd for sale of 

the property on foot of A's mortgage which C had 

redeemed : 

Held, that the rule of res judicata applied, and C 
was not entitled to sellas he had lost his priority 
over B'8 mortgage by his (C's) omission to plead his 
priority in B's suit. P. 821, cols. 1 & 2.] 

Radhe Kishen v. Ehurshed Hossein (3), distingu- 


ighed. 

Sm Gopal v. Pirthi Singh (4), followed. 

Second appeal from a decree of 
the Additional Subordinate Judge, 


i a dated the 10th of November, 
21. 

Mr. 8. M. Husain, for the Appellant. 

Mr. M. A. Aziz, for the Respondents. 

JUDGMENT.—I was a party to the 
Bench ruling of this Court which has been 
quoted by the learned Judge of the lower 
Appellate Court in support of his opinion 
[Collector of- Moradabad v. Mohammad 
Hidayat Alt Khan (1)]. Ihave there stated 
in detail how that case was distinguishabla 
from the Privy Council case of Sri Gopal 
v. Pirthi Singh (2). The owner of the pro- 
perty was Hjaz Husain who made several 
mortgages which taken in order are 
these: — 

22nd December, 1921, to Deokinandan. 

2ist January, 1922, to Ram Saran Das, and 

10th March, 1922,to Afzal Begam. 
The last mortgage was executed to pay off 
the debt of Deokinandan and the mortgage 
of Deokinandan was paid off the very next 
day on the llth of March, 1922. On the 
13th of March, 1924, Ram Saran Das sued 
for sale on foot of his mortgage of 21st 
January, 1922, making besides the mort- 
gagor both Deokinandan and Afzal Begam 
parties (defendants) to the suit. A certi- 
fied copy of the plaint is on the record. 
In that plaint Ram Saran Das specifically 
stated that the charge of Deokinandan and 
Afzal Begam was subsequent to his. His 
prayer was that the property may be sold 
to satisfy his debt, and it was not admitted 
that the property may be sold subject to 
the charge of Deokinandan and Afzal 
Begam, From the dates given above 
it willbe seen that a question of subro- 
gation arose as to whether Afzal Begam 
was sSubfogated fo the place of Deoki- 
nandan. In his plaint Ram Saran Das 
specifically denied such subrogation treat- 


; (1) 94 Ind. Oas, 505; A. I.R, 1926 All. 449; 48 A. 


94. e 
(2) 24 A. 420; 291 A. 118; 4 Bom. L. R, : 
W. N. $89; 8 Sar, P. O, J, 393 (P. 0). SUN 
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ing Afzal Begam's mortgage as subsequent 
and not entitled to replace the mortgage 
of Deokinandan. Deokinandan had been 
paid off, and so naturally he took no in- 
terest in the litigation. Afzal Begam also 
did not put in an appearance, and a decree 
was passed infavour of Ram Saran Das, 
who thereupon purchased the property in 
execution thereof. By a private sale this 
property was subsequently sold by Ram 
Saran Das to Mushtaq Ahmad. The pre- 
sent suit was instituted by Musammat 
Afzal Begam against the representative of 
the original mortgagor and Mushtaq Ahmad 
for sale on foot of the mortgage of 2znd 
December, 19:1, on the ground that by 
reason of subrogation Musammat Afzal 
Begam had priority over the mortgage of 
Ram Saran Das. Mushtaq Ahmad’s de- 
fence was one unders.11 of the Code of 
Civil Procedure that in the suit of 13th 
March, 1924, the point had already been 
decided of Ram Saran Das’s priority over 
Deokinandan and Afzal Begam. The two 
Subordinate Courts repelled this defence 
on the basis of one ruling already men- 
tioned and the other, a Privy Oouncil 
ruling in the case of Radhe Kishen v, 
Khurshed Hossein (3). In the Privy Oouncil 
case the prior mortgagee was made a party. 
He did not appear, but inthe plaint no 
aspersion was cast on the priority of the 
prior mortgagee. Their Lordships ex- 
plained the position of the case at page 406* : 
*Bakhtawar Mull’s‘ position, therefore, was 
that he was a prior mortgagee with a 
paramount claim outside the controversy 
of the suit unless his mortgage was im- 
pugned. Oonsequently, to sustain the plea 
of res judicata it is incumbent 6n the Sahus” 
(that isthe defendants) “in the circum- 
stances of this case to show that they sought 
in the former suit to displace Bakhtawar 
Mull’s prior title and postpone jt to their 
own. For this it would have been neces- 
sary for the Sahus as plaintiffs in the for- 
mer suit to allege adistinct case in their 
plaint in derogation of Bakhtawar Mull's 
priority. But from the records of this 
suit it doesnot appear that anything of 
the kind was done, and, as has been observ- 
ed of things that do not appear and 
things that do not exist the reckening in 
a Oourt of Law is the same". Inthe case 
before me it does appear that Ram Saran 


has declared Afzal Begam's and Deokinan- 
(3) 58 Ind. Oas 959: 18 A. L. J. 401; 470 662; 
.(1920) M. W. N. 308; 38 M. L. J. 424; 11 L W.518; 
2 Bom. L. R. 557; 47 I. A 11, 38 M. L. T. 425; 25 O. 
W. N. 417 (P. O.). 
*Page of 18 A, L. J—[Ed.] 





MUSRTAQ AHMAD 0, APZAL BRGAM, 


i 821 


dan’s rights to be subsequent to his and, 
therefore, it must be accepted that he 
sought to displace their priority and post- 
pone their mortgages to his own. Similar- 
ly in the Allahabad case it was pointed out 
inthe judgment: “To raise the plea of 
res judicata it would be necessary for the 
subsequent mortgagees as plaintiffa in the 
former suit to allege a distinct claim in the 
plaint in derogation ef the priority of the 
prior mortgage”. In that judgment the 
main ruling of the Privy Oouncil in the 
case reported as Sri Gopal v. Pirthi Singh 
(2) was thus distinguished: ‘‘That ruling, 
however is distinguishable on the ground 
that in that case the prayer of the subsequ- 
ent mortgagee was that the property should 
be sold free of incumbrances, The prior 
mortgagee, therefore, had notice that his 
priority was attacked and, in consequence, 
the prior mortgagee was bound to plead 
priority and having failed to do so wag 
barred from putting it forward in a subsequ- 
ent suit or subsequent proceeding in execu- 
tion.” Such a distinction does not arise in 
the present case. Ram Saran Das did attack 
the priority of Deokinandan, and as I have 
shown above the question was one of con- 
sideration as regards subrogation and one 
which required a decision by the Court. 
If Deokinandan had not been paid off it 
might have been argued that no question 
could arise as to his priority. But as 
Deokinandan was paid off by raising funds 
by a mortgage subsequent to that of Ram 
Saran Das the question of subrogation arose 
and, however strong the claim of Afzal 
Begam might have been on the subject it 
was a question worthy of consideration and 
decision and which would form the subject 
of affirmation on one side and denial on the 
other. Asfar back as 1:9/ a Fall Bench 
of this Court asserted the principle of 
res judicata in a case like the present in 
the case of Sri Gopal v. Pirthi Singh (4). 
This view has been followed consistently 
in this Oourt in Chandar Sekhar Tewari v, 
Balakdhari Dubey (5) and in Gajadhar Telt 
v.Musammat Bhagwanti (6). Of the two 
relevant Privy Council rulings, one, of 
1:02, has already been quoted, the other, 
of 1912, is that of Satyed Mohammad 
Ibrahim Hosein Khan v. Ambika Pershad 


Singh (1). 
(4) 20 A. 110; A. W. 


1 N. (1897) 216, 

5) 15 Ind. Cas. 611; 10 A. L. J. 149. 

(i 16 Ind. Cas. 8: 34 A. 599; 10 A. L. J. 244, 

(7) 14 Ind. Oas. 496; 9 A. L. J. 332: 11 M. L. T, 285; 
(1919) M. W. N. 367; 14 Bom, L. R. 280; 16 O. W. 
N. 505; 15 C. L. J. 411; 22 M. L. J. 408; 39 O. 597 
(P. Q.). 
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The suit was barred under s. 1l of 
the Code of Oivil Procedure, Explanation 
IV. I set aside the decrees of the two 


Subordinate Courts and dismiss the 
. plaintiffs suit with costs of all the 
Courte. . 

A, Decrees set aside. 


ALLAHABAD HIGH COURT. 
ORIMINAL APPEAL No. 063 oF 1928. 
October 3, 1928. 
Present:—Mr. Justice Dalal and 
Mr. Justice Kendall. 
EMPEROR-APPBLLANT 
versus 
ANGAD— RESPONDENT. 

Arms Act (XI of 1878), ss. 19 ($), 29—Possession of 
arms without license in District Aligarh—Sanction 
for prosecution, whether necessary. 

In the District of Aligarh, in accordance with the 
terms of s. 29 of the Arms Act, sanction of the 
District Magistrate is not now necessary for prose- 
cution for offences under s. 19 (f) of the Arms Act 


for possessing arms without license. 


Amir Ahmad v. Emperor (1) and Emperor v. Abdul 
Ghafur (2), referred to. 


Criminal appeal by the Local Govern- 
ment from an order of the Sessions Judge, 
Aligarh, dated the 9th of May, 1928. 

Mr. U. S. Bajpai, Government Advocate, 
for the Orown. 

Mr. L. M. Banerji, for the Respondent. 

JUDGMENT.—The point raised in 
this appeal is concluded by authority. 
The learned dud was of opinion that 
sanction of the District Magistrate was 
necessary to the prosecution of a person 
under s. 19 (f) of the Arms Act (XI of 1878) 
for possessing arms without a license in the 
District of Aligarh. His attention was not 
called, it appears to the judgment of 
Daniele, J., in Amir Ahmad v. Emperor (1) 
which was subsequently followed by a 
Bench of two Judges in this Court in 
Emperor v. Abdul Ghafur (2) decided on the 
10th of July, 1928. The learned Judge has 
missed the point that the District of Aligarh 
was a locality to which s. 32,cl. (2) of Act 
XXXI of 18L0 applied on the date in 
1878 on which the Arms Act came into 
operation. Clause (2) ofs, 32 of Act XXXI 
of 18t0 enacts as follows:—‘In every such 


1)91 Ind. Oas. 47; 24 A. L. J. 30; L. R. 6 A. 
196 Or: 31 Or. L. J. 15; A.I. R. 1926 All. 143. 

@) 116 Ind. Cae, 29; A. I, R. 1929 AIL 68; 30 
Qr. L, J. 566 
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province, district: or place in which an 
order fora general search for arms has - 
been issued and is stillin operation under 
Act XXVIII of 1857 it shall not be lawful 
for any person to have in his possession 
any percussion-caps sulphur etc., -without 
a license’, In the District of Aligarh, 
therefore, in accordance with the terms 
of g. 29 of the Arms Act, sanction of 
the District Magistrate was necessary only 
for three months after 15th March, 1878, 
and not subsequently. It may be repeated 
here that the Government Gazette of the 
North-Western Provinces for the year 
1858 contains a notification issued by 
the Governor-General, No. 5330, dated 
the 21st of December, 1858, extending 
the provisions of ss.1,2 and 5 of Act 
XXVII of 1857 to the whole of the 
North-Western Provinces and at the same 
time authorising a general search and 
seizure of arms in those parts of the 
Provinces which lie to the north of the 
rivers Jamna and Ganges. As pointed 
out by Mr. Justice Daniela this notifica- 
tion has not been repealed and reference 
to it has been repeated in para. 92 of the 
Arms Rules and Orders issued under the 
authority of the United Provinces Govern- 
ment in 1924. 

On the merits the conviction must be 
upheld. We, however, think that the 
fine is unnecessarily heavy. We set 
aside the Sessions Judges order of 
acquittal, convict Angad unders. 19 (f) 
of the Arms Act andimposea fine of 
Rs, 10 or in default 15 days’ rigorous 
imprisonment. If the fine is not paid within 
two weeks of today’s datein the Oourt of. 
trial, Angad .shall surrender to undergo 
the sentence. If any excess fine hasbeen 
recovered, it shall be refunded, 

A. Conviction upheld. 


ALLAHABAD HIGH COURT. 
SEgoND Oivit APPEAL No. 1132 or 1927. 
February 12, 1929. 
Present—Mr. Justice Ashworth. 
RAMESHWAR RAI—PLAINTIFE— 
APPELLANT 
versus 
SHEOPAL RAI AND oTHERS—DRFBNDANTS 
— RERSBPONDHN TS, 
Hindu A E Hae phe by reversiener not 


to claim more than one-half of estate, validity of— 
Estoppel—Family arrangement. 
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A family arrangement may be executed to avoid 
the occurrence of disputes in future even if they have 
not already arisen. fp. 823, col. 2.] 

Though parties cannot contract to make the law of 
succession differant to that which it is, there is 
nothing to prevent a party contracting not to take 
advantage of the benefits that may subsequently arise 
to him under the law of succession. jp. 8b, col. 1.] 

Therefore, there is nothing to prevent an &gree- 
ment entered into by the reversioner to an estate in 
the possession of a Hindu widow during the lifetime 
of such widow, binding the reversioner by estoppel 
when the succession opens on the death of the Widow 


ibid. 
: Mul Shah v. Ghandharp Singh (1), followed. 

Second appeal from a decree of the 
District Judge, Benares, dated the 14th of 
April, 1927. 

Messrs. Haribans Sahaiand Harnandan 
Prasad, for the Appellant. 

Mr. S, C. Das, for the Respondents. 

JUDGMENT.—This second appeal 
arises out of a suit brought by Remeshar 
plaintiff in respect of certain property 
originally owned by one Raghunandan The 
plaintiff claimed to be entitled as next 
reversioner on the death of Raghunan- 
dan’s widow, Musammat Lachminia, and 
the suit was brought against more remote 
reversioners. The suit was resisted on the 
ground that the plaintiff was estopped by 
a .certain agreement from claiming the 
whole of the estate of Raghunandan. 

The facts of the case are as follows :— 
The genealogical table given in the judg- 
ment of the lower Appellate Court indicates 
the relationship between the parties to 
this suit, Raghunandan, the last male 
owner, died in 1892, leaving behind him 
a widow, Musammat Lachminia. The lady 
could not manage her husband's property 
herself, so she entered into an arrange- 
ment, which pruported to lease out her 
lend to the plaintiff, his two brothers and 
his two distant cousins. They, however, 
failed to pay her the rent secured by this 
lease, so she mortgaged the land to one 
Bansidhar in 1895. Atleast the document 
purported to be 8 mortgage. Thereupon 
the plaintiff Rameshar and his two bro- 
thers brought a suit in 1895 for cancella- 
tion of the mortgage, and I am told that 
it was on the ground that it was ficti- 
tious and destruetiveof their righjs. Any 
way they were successful. Nine years 
later the plaintiff, his two brothers Sarju 
and Ram Dhani, and a dietafft cousin 
Sheopal entered into an agreement with 
Musammat Lachminia, which provided that 
during Lachminia’s lifetime the three 
brothers consisting of the plaintiff Ram- 
dhani and Sarjushould femain in posses- 
sion of half the property and Sheopal, 
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a distant cousin, in possession of 
the other half. They were to pay 


Government Revenue and pay the lady 
an annuity of Rs. 31 but the lady's 
name was to continue in the village 
papers as the qwner for the time being. 
After her death the plaintiff and his two 
brothers were to be entered in the khewat 
for half the property and Sheopal for the 
other half. Mahadeo brother of Sheopal was 


. not a party to this agreement, His grand- 


son Sheopher represents the. surviving 
member of Mahadeo's line. In 1916 Sheo- 
pher finding that his grand-father had 
not been a party to this agreement, 
brought a suit for cancellation of the deed 
of 1914 against Musammat Lachminia, 
Rameshar, the plaintiff, whose two bro- 
thers were dead by then, and Sheopal. 
Rameshar did not resist the suit. Sheopal 
and Musammat lLachminia compromis- 
ed it. Sheopal agreed with Sheopher for 
the latter to have one-half of the moiety 
of the property assigned by the agreement 
of 1914 to himself. It is clear that the 
effect of this compromise was to make 
Sheopher bound by the original agreement 
of 1914 so far as the rights of the parties 
to that agreement other than Sheopal 
were established; for in getting half of 
Sheopal's share he was taking advantage 
of that agreement, which created that 
half share, 

Rameshar, whese two brothers have now 
died, in this suit claims the whole of 
Reghunandan's estate as the neurest rever- 
sioner. Both the lower Oourts have 
rejected the claim, taking the view that 
he is precluded by the agreement of 1914 
from claiming more than & half share. 

Jn this appeal it is urged that when 
the agreement of 1914 was executed there 
is not proved to have existed any family 
dispute, and so that agreement cannot 
operate as a family agreement. It is 
sufficient to say as to this thata family 
agreement may be executed to avoid the 
occurrence of disputes in future even if 
they have not already arisen. But apart 
from the question whether the agreement 
operated asa family agreement, there can 
be no doubt that it operated as a personal 
agreement estopping Rameshar from mak- 
ing the present claim. Under that agree- 
ment Rameshar got immediate possession 
of half the property which he would not 
have apart from that agreement. It makes 
no difference that Shespal also got im- 
mediate posseasion of half the property. 
Having obtained this benefit, if is not 
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open to Rameshar to resile from his agree- 
ment not to claim on behalf of himself, or 
his branch of the family, more than one-half 
of the estate of Raghunandan when tbat 
estate should open out. The decisions to 
the éffect that reversioners cannot contract 
‘with a Hindu widow in possession so as 
to change a mere hope of succession into 
a definite right to a share in the property 
have no application to a case of estoppel. 
Reference may be made to a two-Judge 
decision of this Qourt Moti Shah v. 
Gandharp Singh (1) where it 
was held that there is nothing to prevent 
an agreement entered into by the rever- 
sioner to an estate in the possession of a 
Hindu widow during the lifetime of such 
widow, binding by estoppel the reversioner 
when the succession opens on the death 
of the widow. In that case the law on 
the subject was sufficiently discussed. It 
is, no doubt, true that parties cannot cen- 
iract to make the law of succession differ- 
'ent to that which it ie, but there is no- 
‘thing to preventa party contracting not to 
take advantage of benefits that may 
Subsequently arise to him under the law 
of succession. The latter kind of agree- 
ment so far from ignoring or contraven- 
ing the law of succession is based on 
the fact of the law being such and such. 
A person cannot give upa right which 
he cannot possibly ever have, 

For the above reasons, this appeal fails 
and is dismissed with costs. 
al dismissed, 


A, Appe 
zi 48 A. 637; 24 A. L. J, 873; A. I, R. 1926 All 


ALLAHABAD HIGH COURT. 
SECOND OIVIL APPBAL No. 524 or 1927. 
January 16, 1929 
Present:—Mr. Justice Dalal, 
Babu GUR DAYAL-—DRFBNDANT 

—APPELLANT l 


VETEUS 
Pandit BUKHNANDAN LAL-—PrAINTIFP 
REEPONDENT. 

Civil Procedure Code (Act V of 1908), ss. 20 (e), 21 
—Partnership— Agreement entered into at one place 
—Business conducted at another—Suit for ^ dis- 
solution—Proper forum—Objection as to place of 
suing—Promissory note by one pariner to another by 
way of security but. on note, marntainability of— 
Failure of business, whether amounts to dissolution 
—EHEvidence—ÜOross-examination, importance of. 

Where a contract of partnership is entered into at 

“one place for carrying on a business at another 
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place, a suit for dissolution of the partnership can 
be instituted at either place at the plaintiffs option. 
[p. 824, col. 9 

An objection asto the place of suing cannot be 
allowed by an Appellate Court, unless there has 
been a consequent failure of justice. [ibid.] 

Where a partner executes a promissory note to 
another partner by way of security for the amount 
which may be found payable by him, the latter 
cannot filea suit upon the promissory note until it 
is known what amount is dueto the former. The 
proper course to be adopted by the former is to file 
a suit for dissolution of partnership. (p. 825, col. 
l. 

he mere failure of a partnership does not ipso 
facto dissolve it. [p. 825, col. 2.] 

The evidence of a witness cannot be admitted 
until the opposite party had an opportunity of cross- 
examining him, [1bid.] > 

Second appeal from a decree of the Dist- 
rict Judge, Saharanpur, dated the 25th of 


. August, 1926. 


Dr. M. L. Agarwalt and Mr. Damodar 
Das, for the Appellant. 

Dr. K. N, Katju, for Mr. M. N. Kaul, 
for the Respondent. ; 

Jd UDGMENT.—The grounds of appeal 
may be taken up one by one. The suit was 
ene for dissolution of partnership and rendi- 
tion of accounts. A preliminary decree has 
been passed by the Oourt of the Munsif of 
Dehra Dun. An appeal to the District 
Judgeof Saharanpur failed, and this is a 
second appeal by the defendant. In the first 
two grounds it was urged that the Munsif 
had no pecuniary jurisdiction to hear the 
suit. Those grounds, however, were not 
argued. Whatwas argued before me was 
that the suit ought to have been filed in 
a Civil Court in Lucknow, and not at Dehra 
Dun. In the present case the partnership 
was entered into at Dehra Dun. So clearly 
the cause of action arose partly there. The 
business was to be carried on at Lucknow. 
So under the provisions of s. 20 (c) of the 
Code of Civil Procedure it was open to the 
plaintiff to choose the place of suit between 
Dehra Dun and Lucknow. Two rulings were 
cited by léarned Counsel for the defendant- 
appellant Niranjan Singh v. Kundan Singh 
(1) and Tika Ram v. Daulat Ram (2). In 
neither of them any question was raised as 
to the cause of action not arising partly 
al the place where the contract of partner- 
ship *as entered into. The respondent's 
learned Counsel drew the Court's attention 
to the pgovisions €f s. 21, Civil Procedure 
Code. Theobjection as to the place of 
suing cannot be allowed by an Appellate 
Court, unless there has been & consequent 
failure of justice. I have gone through 

(1) 52 Ind. Cas. 055, 17 A L. J.1015. 


(2) 80 Ind. Cas. 661; 22 A, L. J 591; 46 A. 465; A. L 
R. 1024 All, 530; L. R, 6 A. 9 Cir. 
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the proceedings and read the judgments of 
both the Subordinate Courts. The learned 
District Judge has written a well-consider- 
ed judgment. The Munsif had made a note 
of the dilatory proceedings of both the 
parties. It is clear to me that full justice 
has been done to the parties, and to erder a 
re-trial would be a waste of public time 
without rendering any greater justice to 
either party. 

In the third ground of appeal it is urged 
that the suit should have been for the re- 
covery of money due to the respondent, and 
not for dissolution of partnership. This 
ground is difficult to understand as it 
stands. When there has been a partner- 
ship there can be no suit for the recovery 
of the money due until it is known what 
amount is due. Possibly this ground is 
based on the fact that sometime in 1919 
the defendant executed a pro-note in favour 
of the plaintiff for a sum of Rs. 20,000. 
The trial Court has stated that this was by 
way of security. Under the circumstances 
no suit could be filed on the basis of that 
pro-note until it is known what amount is 
due from the defendant to the plaintiff. 
The defendant never entered the witness- 
box. When I remarked on the shyness of the 
defendant to face the music it was pointed 
eut that the plaintiffalso did not enter the 
witness-box. The default of the plaintiff 
cannot justify the conduct of the defend- 
ant whomade various allegations which 
could only be substantiated by his own state- 
ment. Inthe fourth ground of appeal it 
is argued that the partnership was dissoly- 
edin 1919, Both the Subordinate Oourts 
have held that there was no dissolution of 
partnership. In this Court my attention 
was drawn to an answer to a notice, Ex. 
4, gent bythe plaintiff Sukhnandan Lal to 
& person who desired to recover rent of a 
house in Lucknow from Gur Dayal defend- 
ant. ` As the habit of an Indian ‘is itis long- 
winded and reiterates a point which could 
be put in a small compass that the business 
had failed and that since the failure of the 
business Gur Dayal was no longer either 
the servant or the mukhtar-t-am of the 
Company and that, therefore, the plaintiff 
asa partner of the Company was not liable 
to pay therent of a house occupied by Gur 
Dayal, There is no admission in this 
answer that the partnership had been dis- 
solved, In fact the plaintiff bases his im- 
munity, not on the ground of dissolution of 
partnership, but on the ground that the 
defendant was no longer the servant or 
mukhtar-i-am of the Oompany which 
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had ceased to exist. The mere failure of 
a Company does not dissolve a partnership 
otherwise the most dishonest partntr could 
misappropriate money and make the busi- 
ness of the partnership cease, and thereby 
automatically claim that he was no longer 
liable to render accounts as the business had 
failed. The next evidence of the dissolution 
of partnership quoted before me was the 
execution of the pro note already referred 
to. As [have stated above, the finding of the 
Munsif is that the pro-note was not execut- 
ed in settlement of account, but by way of 
security, and there is nothing on the record 
to. controvert that finding. The fifth 
ground of appeal is based on the allegation 
that the partnership was dissolved in 1919. 
Only in that case would the suit be beyond 
time, The learned Judge of the lower Ap- 
pellate Court has pointed out that the 
defendant himselfis not sure whether the 
partnership was dissolved in July or 
November, 1919. Olearly, therefore, the 
defence is one put forth at a venture to 
escape rendition of accounts. Asthere has 
been no dissolution of partnership no ques- 
tion of limitation can arise. 

Lastly, there is a ground that document- 
ary evidence produced by the defendant- 
appellant was wrongly excluded by the 
trial Court. The trial Court has given 
very satisfactory reasons for excluding it. 
Hewrote along order on the 28th of 
October, 1925, pointing out the laches of 
the defendant as regards witnesses who had 
to be examined by commission in Lucknow. 
On 28th October, he again gave an opportu- 
nity for the cross-examination of these wit- 
nesses. The evidence of a witness cannot 
be admitted until the opposite party had an 
opportunity of cross-examining him, 
The commission was again returned to 
Lucknow witha distinct intimation to the 
defendant that the witnesses should be pro- 
duced by him before the Oommissioner. 
The defendant took no steps, was absent 
from the Oommissioner’s Office, and a 
notice issuedto him could not be served, 
A defendant who takes such little interest 
in the prosecution of his defence deserves 
no indulgence. 

The evidence wasrightly put aside by 
the trial Court. 

The appeal is dismissed with costs. 

A. Appeal dismissed, 
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ALLAHABAD HIGH COURT. 
SEGOND OrvinL APPBAL No 1036 or 1927. 
. February 13, 1929. 

Present: —Mr Justice Dalal. 
SOHAN LAL—PtalintTIFF— 

APPELLANT 
versus 
PEARE LAL AND OTHBR8—DRFENDANTS 
— RESPONDENTS. 

- Hindu Law—Joint family—Gift by father, validity 
of—Gift in excess of powers, w ther void or void- 
able—Suit by donee against subsequent purchaser, 
maintainability of. . 

A gift of joint family property made bya Hindu 
father in oxeess of his powers is entirely void and 
the donee cannot claim possession on the basis of 
such a gift from a subsequent purchaser even 
though it has not been avoided by the son. [p. 827, 


l. 1. 
eo d Ram Chandra v. Bhup Singh (4), relied on. 
Jagesar Pande v.Deo Dat Pande (3, Hanuman 
Kamat v. Hanuman Mandur (b) and Bishumbha Dayal 
v. Parshadi Lal (6), distinguished. 
' "Wherea Hindu father made a giftof one-eighth 
ofthe family property to a Brahman who was richer 
than himself and who wasa practising lawyer : 
Held, that the gift was void. [p. 826, col. 2.] 
Second appeal from a decree of the 
Subordinate Judge, Bulandshahr, dated 
the 25th of February, 1927. 
Mr. U. S. Bajpai, for the Appellant. 
M. Panna Lal, for the Respondents. 


JUDGMENT.—A question of law not 
considered by the lower Appellate Court 
as it was not placed before itis the only 
point for decision in this case. As to the 
rest relating to ground of Appeal No. 3,1 
have not the slightest hesitation in agree- 
ing with the excellent judgment of the Ap- 
ale Court. 

One Hem Singh who was father in a 
joint Hindu family consisting of himself 
and his son at the time executed a deed of 
gift of 17 bighas of land in favour of the 
plaintiff Sohan Lal, a legal practitioner and 
a Brahman, on 3rd of March, 1920. Fifteen 
months later on 2nd of June, 1921, he sold his 
entire property of 136 bighas to the defend- 
ant Piare Lal. Piare Lal took possession 
of the entire property, and Sohan Lal 
brought the present suit for recovery of the 
area gifted tohim in 1920. The suit was 
decreed by the trial Court, Various issues 
were raised there. The learned Judge of 
the lower Appellate Court did not consider 
the different issues, but decided the appeal, 
get aside the decree of the trial Court and 
dismissed the plaintiff's suit on this one 
ground that a gift by a father of a joint 
Hindu family was not valid as it was not 
made for religious purposes and exceeded 
the power given to a father to make a gift of 
a small portion of his property for religious 
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purposes. As pointed out by the learned 
Judge, the plaintiff Pandit Sohan Lal is as 
secular & person as one would wish to see. 
The learned Judge must have had the 
advantage of the acquaintance of Mr. 
Sohan Lal in Court, and his opinion is, 
therefore, entitled to carry weight. The 
Oourt/ has further pointed out that Mr. 
Sohan Lalis well-blessed with the riches 
of this world and did not require any ad- 
dition thereto. He also pointed out that 
some vague mention in the deed of gift of 
the building of a temple and dharmashala 
was put in merely byway of camouflage so 
that an appearance of religiosity may be 
given tothe transaction. There can be no 
doubt that the purpose of Hem Singh was 
to make a free gift without any condition. 
The other point rightly dwelt upon by the 
learned Judge referred to the extent of the 
gift. A father of a joint Hindu family is 
permitted to transfer a reasonable portion 
of the family property for charitable pur- 
poses, but not, as in this case one-eighth of 
his earthly possessions to a Brahman who 
was richer than himself and who tried to be 
still more opulent by practice at the Bar. 
It is also to be remembered that the 
property was encumbered at the time. 

This disposes of ground of Appeal No. 3. 
The more important matter for considera- 
tion is the argument that the gift was 
voidable at the instance of the son of the 
donor, and not void, and, therefore, the de- 
fendant who is only the representative-in- 
interest of the father cannot resist the plain- 
tiffs suit for possession. In reality the 
argument reverses the ordinary considera- 
tion that a plaintiff must prove his case. 
The plaintif is not defending his posses- 
sion but is seeking to enforcea transfer in 
his favour and it lay on him to prove that 
his transfer was valid and enforceable with- 
out regard to the title of the person in pos- 
session. Mr. Justice Ohamier put this 
matter succinctly in his judgment in the 
Full Bench case of Muhammad Muzamil 
Ullah Khan v. Mithu Lal (1) :— 

"The majority ofthe Full Bench in the 
case of Chandra Deo Singh v. Mata Prasad 
(2) seem to have held that a father in a 
joint Hindu family governed by the Mnitak- 
shara cannet execute a mortgage of the 
joint ídmily property except for family 
necessity or to meet an antecedent debt, and 
that the mortgage is in any other circum- 


Ou Ind. Oas.e220; 33 A. 783 at p. 790; 8 A. L, 
. 901. 
(2) 1 Iud. Cas, 479; 31 A. 176; 6 A. L, J. 263. 
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stances invalid even in respect of the father’s 
Share,...... eee „In accordance there- 
with I feel bound to hold that the mortgage 
to the plaintiffs conferred no title uponthem, 
If that is so, it follows that the defendant 
appellant is entitled to resist the plaintiffs’ 
suiton the ground that the mortgage is 
invalid............... " whatever defects there 
may be in the plaintiff's title. Similarly, in 
the present case we have held the gift by 
the father to be beyond his authority in a 
joint Hindu family governed by the Mitak- 
shara. Bo such a gift can give no title to 
the plaintiff; nor can he sue for possession 
under that title whatevermay be the state 
of the title of the defendant, The learned 
Counsel for the appellant quoted a Bench 
ruling of this Court in Jagesar Pande v. 
Deo Dat Pande(3) that an alienation by 
the Manager of a joint Hindu family with- 
out necessity is not absolutely void but is 
voidable atthe instance of the persons 
whose interests are affected by it. The 
facts of that case were different. There 
also the plaintiff failed. He desired to 
challenge an alienation made by the father 
as mortgagor of the joint Hindu 
family which the son who hada right 
to challenge did not challenge during 
the father’s lifetime. There also 
the defendant was permitted to say to the 
plaintiff : “who are you to come [and disturb 
my possession when the person properly 
entitled to challenge my possession has not 
come forward" ? The reasoning of that case 
rather favours the respondent than the 
appellant in this case. In my opinion it 
was not necessary for the purposes of that 
case for the learned Judges to decide whe- 
ther the transfer was voidablewr void. The 
plaintiff of that casehad no locus standi to 
bring’ the suit. The opinion tkat the 
transfer was voidable and not void appears 
to be in conflict with the categorical pro- 
nouncement of their Lordships ôf the Privy 
Council in the case of Sahu Ram Chandra 
v. Bhup Singh (4). Their Lordships in un- 
equivocal terms emphasised the general 
principle applicable to such a case: “It is 
well to keep the general principle applica- 
ble to such a situation in mind. Thete have 
been so many decisions by Courts of Law on 
the exception to the principle that the 
principle itself has been apt to be forgot- 

(8) 74 Ind. Oas. 931; 31 A. L. J. 608; 9 O. & A. L. R. 
(A.) 879; 45 A. 054. 

(4) 39 Ind. Cas. 280; 39 A. 437 at p. 442; 21 0. W. 
N. 698; 1 P.L, W. 557;15 A. L.J.437; 19 Bom. L. 
R. 498; 260. L. J. 1; 33 M. L. J. 14; (1917) M. W. 
( 6) 22 M.L. T.22; 6 L. W. 213; 44 I. A. 126 
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ten. Under the law of the Mitakshara the 
joint family property owned, as stated, by 
all the memberaof the family as co-pafceners, 
cannot be the subject of a gift, sale, ormort- 
gage by one co-parcener except with the 
consent, express br implied, of all the other 
co-parceners. Any deed of gift, sale, or 
mortgage granted by one co-parcener on his 
own account of or over the joint family pro- 
perty is invalid; the estate is wholly 
unaffected by it, and its entirety stands free 
of it". In the present case when the pro- 
perty in suit is unaffected by the gift and 
stands free of it the plaintiff has no title to 
obtain & decree for possession. To modify 
the force of this pronoucementthe case of 
Hanuman Kamat v. Hanuman Mandur (5) 
was quoted on behalf of the appellant. In 
that case their Lordships were not called 
upon to decide the point definitely and did 
not base their decision on the point whe- 
thera sale bya Hindu father should be 
considered void or voidable. Their Lord- 
ships were "inclined to think that the sale 
was not necessarily void, but was only 
voidable ifobjections were taken to it by 
the other members of the joint family”. 
The case, however, was decided on another 
point that the consideration paid by the 
purchaser failed when the purchaser found 
himself unable toobtain possession of the 
property purchased, and that, therefore, the 
guit was within time. To suchobservations 
of doubt made in 1891 thesame importance 
cannot be attached ag to a definite pro- 
nouncementof a principle of law made 
subsequently in 1917. Another case of 
which support was sought on behalf of the 
appellant is that of Bishumbhar Dayal v. 


‘Parshadi Lal (6). In that caseit was held 


by a Single Judge that the mortgagor-father 
could not set up the invalidity of the mort- 
gage as against his mortgagee merely on 
the ground that the other co-parceners had 
not joined in executing the mortgage. In 
such acase there would be consideration of 
estoppel also. Where the mortgagor has 
been paid money under certain representa- 
tions, the person who made those repre- 
sentations would be prevented from deny- 
ing the consideration. I am of opinion 
that the plaintiff cannot claim possession on 
the basisof an invalid gift even though 
that gift has not been avoided by the 


son of the Hindu father who made the 
gift. 

I dismiss the appeal with cosis. 

A. Appeal dismissed, 


(5) 19 O. 123; 18 I. A. 158; 6 Sar. P. O. J. 91 (P. 0) 
(8) 16 Ind. Qas. 628; 10 A. L. J. 112, 
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ALLAHABAD HIGH COURT. 
Frest OivıL APPEAL No. 499 or 1927. 
. February 27, 1929. 
Present :—Mr. Justice Banerji and 
. Mr, Justice King. 
BALMAKUND—Derexpant— 
APPELLANT 
versus 
NANAK OHAND AND OTHERS—PLAINTIFFB 
—RESPONDRNTS. 

Civil Procedure Code (Act V of 1908), s. 92—Reli- 
gious trust—Suit for removal of trustee—Grounds for 
removal—Mere inaccuracy of accounts and petty neg- 
lect of duty not sufficient grounds, 

A trustee should not be removed merely for in- 
accuracy in accounts or petty neglect of duty. The 
acts or omissions proved against him must be such 
as to endanger the trust property or to show a want 
of honesty, or a want of proper capacity to execute 
his duties or a want of reasonable fidelity. [p. 830 

]. 2. 
rr erudi v. Broers (1), referred to. 

First appeal from a decree of the Dis- 
trict Judge, Moradabad, dated the 22nd of 
August, 1927. 

Dr. K. N. Katju, Messrs. S. C. Goyle, L. 
M. Roy and K. D. Malaviya, for the Appel- 
lant. 

Messrs. P. L. Banerji, S. K. Dar and 
Shambhu Nath Seth, for the Respondents. 


JUDGMENT, —This appeal arises out 
of a suit under 8. 92 of the Code of Civil 
Procedure praying for the removal of the 
defendant Balmukand, from his office as 
trustee of a public religious and charit- 
able trust, and for certain subsidiary re- 
liefs. 

The author of the trust was one Musam- 
mat Parbati, the widow of P. Nand Kishore, 
Deputy Collector. She built a thakurdwara 
a shivala and atank for perpetuating the 
name of her deceased husband and for 
the public good. By a deed of waqf dated 
the 17th September, 1903, Musammat Par- 
bati, with the consent ofthe next rever- 
gioner, P. Gopeshwar Datt, her deceased hus- 
band's brother, dedicated about one-third of 
her zemindari property bringing in an 
income of about Rs. 3,000 a year for the 
support of the temple and for Re 
and other poor persons and for celebrating 
fairs to be held on the Janam Ashtami 
and Shiv Ratri and for water booths and 
similar public purposes of a religious or 
charitable nature. The property was de- 
dicated to Shri Krishnaji, P. Balmukand, 
the defendant, whois Musammat Parbati's 
brother's son, was appointed manager and 
trustee of the waqf property. The deed of 
wagf further provided that the office of 
trustee should devolve upon P. Bal- 
mukand's descendants if ‘qualified to act 
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as trustees. By a ‘Will of the same date 
Musammat Parbati divided the remaining 
two-thirds of her property between Balmu- 
kand and Gopeshwar Datt, her husband's 
brother, in equal shares. 

Balmukand has managed the trust from - 
its foundation in 1903, up to the present 
day. Musammat Parbati died in 1918. 

The present suit was instituted in Decem- 
ber, 1926, by P. Nanak Chand and seven 
other persons upon the allegation that P. 
Balmukand has been mismanaging the 
trust ever since Musammat Parbati's death 
in 1911. He had failed to complete the 
buildings left unfinished by the deceased 
founder and had not properly carried out 
the daily worship and the repairs of the 
temples and had not been feeding the 
faqirs and other poor persons or spending 
the prescribed amount of money over the 
annual fairs and had embezzled large 
sums out of the income of the trust. Fur- 
ther, he had given about 400 bighas of the 
trust property to his own son-in-law, P. 
Ant Ram, at a nominal rent. It was 
further alleged that he was deeply in debt 
and was also morally unfit to hold the 
post of trustee as he had been accused 
in a case of murder and was a drunkard 
and smoked charas and was of bad cha- 
racter. 

The defendant in his written statement 
traversed the allegations of mismanage- 
ment and bad character. He challenged 
the right of the plaintiffs to institute the 
suit under s. 92. He further alleged that 
he had been faithfully carrying out his 
duties as trustee, had maintained the 
temples and trust property in good con- 
dition and had even carried out some im- 
provements and had not embezzled a single 
rupee of the income of the trust but, on 
the contrary, had spent large sums of 
his private money for the purposes of the 
trust. 7 


The learned District Judge found that 
the plaintiffs had a sufficient interest in 
the trust to entitle them to bring the suit. 
He found that the allegations of drunken- 
ness and immorality were not proved. He 
found that the defendant had not been 
keeping proper agcounts ofthe trust and 
had failel to account for certain items of 
income and held that the defendant was 
liable to removal from his office as trustee 
on the following grounds :— 


(1 That his accounts were unsatis- 
factory. . 
(2 That he had given lands to his 
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son-in-law, Ant Ram on an inadequate 
rent; and 


(3) That he was heavily indebted and 
that this indebtedness raised an inference 
that he must be of immoral character and 
extravagant habits. 

In the result the Court below passed a 
decree for :— 

(1) Removing the defendant from his 
post as trustee. 

(2) Ordering the defendant to deposit 
the sum of Rs. 5,322 in Court within three 
months ; and 

(3) Directing the parties to attend the 
Court on a specified date for drawing 
up a scheme of management for the 
temple. 

The defendant appeals against the decree 
of the Court below. 

It has been argued that the learned Dis- 
trict Judge was wrong in finding that the 
plaintiffs had a locus standi for instituting 
the suit. As regards plaintiffs Nos. 1 to 7 
we have no hesitation in accepting the 
finding of the Court below. Plaintiff No. 1 
Nanak Ohand, has been a constant visitor 
to the temple and his father was employed 
as a servant therein for about six years. 
Also he is a grand-nephew of Musammat 
Parbati, the founder of the trust. Plaint- 
iffs Nos. 2, 3 and 4 also constantly visit 
the temple. Plaintiffs Nos. 6 and 7 are 
the widow and daughter respectively of 
Gopeshwar Datt and thus closely related 
to Musammat Parbati’s husband. We have 
no doubt that plaintiffs Nos. 1 to7 have 
an interest in the trust sufficient to entitle 
them to maintain a suit under s. 92 of the 
Code of Civil Procedare. The question 
whether the last plaintiff, B. Gauri Nath 
Kakaji, has such an interest i8 more open 
to argument. He is the Becretary of the 
U. P. Dharam Rakshani Sabha at Lucknow 
but does not appear to have any special 
interest in the trust which forms the sub- 
ject-matter of this suit. We think itun- 
necessary to decide whether plaintiff No. 8 
is entitled to maintain a suit since the 
determination of this question is un- 
necessary for the purpose of deciding this 


appeal. : 

[Their Lordships discussed the evidence 
relating to the charges of immorality, 
drunkenness and drug-taking and Held that 
they were disproved and were only made 
spitefully in order to make the case against 
the defendant as black as possible). 

The principal question which has been 
argued in appeal is whether the defendant 
has been proved to have acted dishonestly 
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in discharging his duties as a trustee, and > 
has embezzled the income of the trust, or 
whether he is only proved to have main- 
tained the accounts of the trustin an un- 
satisfactory manner. 

It must be admitted at once that» the 
accounts are indeed unsatisfactory. ` No 
separate account of the trust income and 
expenditure was regularly maintained. The ` 
defendant kept a daily account-book or 
roznamcha which was written up by his 
son-in-law Ant Ram from the year 1914, 
but this roznamcha contains items of in-: 
come and expenditure both of the defend- 
ant's private property and of the trust 
property indiscriminately. This mixing 
up of private account with trust accounts 
is certainly most objectionable. It is im- 
possible even for Ant Ram who kept the: 
accounts to say with certainty whether 
certain items relate to the trust property or: 
to Balmukand's private property. 

[Their Lordships considered the evidence 
relating to the accounts of income and ex- 
penditure and proceeded as follows :] 

Upon these findings it is clear that there 
has been no substantial embezzlement. 
The defendant has no doubt been guilty 
of mixing up his private accounts with 
the trust accounts and has not credited to 
the trust certain miscellaneous items which 
he should have done. Butthe sum total 
of such items is very petty in comparison 
with the total income and expenditure and 
we do not consider that the defendant ig 
proved to have acted dishonestly or to have ^ 
intentionally embezzled any of the income 
of the trust. 

It has been argued that the defendant 
is guilty ofa breach of trust because he 
spent more under certain heads than was 
prescribed in the deed of trust. There are 
only two items which form the subject of 
this criticism. In the trust deed Rs, 100 
per annum is laid down as the expenditure 
on the piyaos while the defendant showa 
that it has been about Rs. 400 per annum. 
Similarly Rs. 500 is laid down in the trust 
deed as the amount to be spent on the two 
annual melas while according to the defend- 
ant he is spending about Rs. 1,900 per 
annum. We think there is no force in 
the contention. In the first place, the 
deed of trust does not mention Rs. 500 ag 
a maximum to be spent on the two fairs 
That figure must be taken as only the ap- 
proximate expenditure which the founder 
of the trust desired to be spent for that 
purpose, Ifthe income of the trust in, 
creases, we see no reason why the expen; 
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diture upon the fairs should not also be 
Increased. The cost of food and of labour 

Tisen greatly since 1903 and we cannot 
hold that the trustee is guilty of a breach 
of trust for spending more than he was 
directed to spend under the deed of 
trust: 

As amatter of fact the income of the 
trust property has about doubled since its 
foundation in 1903. The net income was 
then about Rs. 3,000 anditis now about 
Rs. 6,000. This fact is of itself an indi- 
cation that the property has not been mis- 
managed by the trustee and that he has 
not been converting the property to his 
own use. 

Another answer to the contention is that 
in the deed of trust the trustee is given 
discretion to spend the balance, over and 
above the specified sums mentioned, on any 
pice ci "or on any other work of public 
go ine 

Evidently the founder of the trust con- 
sidered the fairs to be for the public good 
since she herself directed money to be spent 
upon fairs. We find moreover that the 
legislature is of the same opinion. Under 
B. 8 (1) cl. (1) of the U. P. Municipalities 
Act, 1916, Municipal Boards are expressly 
authorised to spend their public funds upon 
“holdling fairs and exhibitions.” Under 
B. 91 (k) of the U.P. District Boards Act, 
1922, District Boards are expressly directed 
to spend money in similar purposes. 

The excess expenditure upon piyaos or 
water booths is obviously within the com- 
petence of the trustee as being expenditure 
upon *'works of publie good.” 

We consider that the defendant has laid 
himself open to justifiable criticism in 
giving land at a favourable rent to his 
son-in-law, Ant Ram. ltis true that Ant 
Ram does service for the trust in that he 
Keeps the accounts. Such services should 
properly be remunerated by & salary and 
not by the grant of tenancy holding at 
nominal rent. A statutory tenant cannot 
be ejected except for special reasons during 
his lifetime, so he would be entitled to 
retain the holding at a nominal rent even 
if he ceased to doany work on behalf of 
the trust. Ant Ram was given about 80 
bighas of land in the time of Musammat 
Parbati at a nominal rent and in this land 
he has now acquired occupancy rights. 
The plaintifis have not raised any objection 
tothe management of Balmukand during 
the lifetime of Musammat Parbati, so we 
must leave this amount of land out of 


pecount, Afier Parbati's death, however, 
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the defendant gave Ant Ram from time 
to time more land at a very low rate of 
rent so that his total holding amounted to 
343 bighas. Ant Ram surrendered 133 
bighas in January, 1927, i.e., after the insti- 
tution of this suit and now hss about 210 
bighas in his possession including the 80 
bighas of occupancy holding. 

We consider the defendant's action in 
this matter objectionable but it was at least 
done quite openly and we do not consider 
thatit indicates any dishonesty on the 
defendant's part. 

The question now remains what reliefs 
should be granted to the plaintiffs, 

It is clear that the Oourt has jurisdic- 
tion to remove the trustee. The main princi- 
ple on which such jurisdiction should be 
exercised is the welfare of the beneficiaries 
and of the trust estate. A hereditary 
trustee should not,in our opinion be re- 
moved merely for inaccuracy in accounts or 
petty neglect of duty. We consider that 
we should be guided in the exercise of our 
discretion by the following general princi- 
ples set fourth in Storey's Equity and Juris- 
prudence which have been quoted with 
approval by their Lordships of the Privy 
Council in the case of Letterstedt v. Broers 
(1) as follows :— 

“But in cases of positive misconduct, 
Courts of Equity have no difficulty in inter- 
posing to remove trustees, who have abused 
their trust; itis not indeed every mistake 
or neglect of duty, or inaccuracy of conduct 
of trustees, which will induce Courts of 
Equity to adopt sucha course. But the acts 
or omissions must besuch as to endanger : 
the trust property or to show a want of 
honesty, or a want of proper capacity 
to execute the duties, ora want of reason- 
able fidelity.” 

Inthe present case we hold that the de- 
fendant has not been positively dishonest, 
He certainly does not lack capacity for dia- 
charging his duties. In fact, he has shown 
himself an efficient Manager by doubling 
the income of the trust and by collecting 
so large a percentage of the rental damand. 
A number of respectable and independent 
persong deposed that his management of 
the temple and of the trust generally is 
perfectly satisfactory. He has no doubt 
been guiMy of neglect of duty is not keep- 
ing proper accounts but we do not consider 
this to be an adequate cause for removing 
him from his office. 

We accordingly allow the appeal in part 

(1) (1883) 9 App, Cas, 371 at p. 385; 53 L, J, P. O, 
44; 51 L, T, 169, 
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and vary the decree of the Court below as 
follows :— 

We set aside the order removing the de- 
: fendant from his office as trustee, and for 
drawing up & scheme of management for 
the temple, but we uphold the order that 
the defendant shall desposit the sum of 
Rs. 5,322 in Court. We also direct Bal- 
mukand to keep the trust accounts wholly 
apart from his private accounts, The trust 
accounts must give true and full particulars 
of all income and expenditure received or 
incurred on account of the trust property 
and entries must be made punctually and 
regularly. We further direct the defend- 
ant to take the necessary steps without 
delay for getting the rent of Ant Ram's 
holdings as statutory tenant in the trust 
property enhanced up to the fair and equit- 
able rent payable by the statutory tenant 
for land of similar quality. Dr. Katju 
has stated before us that Ant Ram is 
willing to agree io such enhancement of 
rent. When the rent has been thus enhan- 
ced, the defendant may pay Ant Ram a 
reasonable salary for services rendered to 
the trust. The parties will bear their own 
costs in this appeal. 

A. Appeal partly allowed. 


ALLAHABAD HIGH COURT. 
SncoN» Orvin APPRAL No. 1754 or 1925. 
March 21, 1928. 

Present :—Mr. Justice Kendall. 
Musammat RAJ RANI—APPELLANT 
VETEUS 
GULAB AND ANOTAER—RE8PONDENTS. 

Agra Tenancy Act (ITI of 1926), s. 25—Mortgage of 
occupancy holding invalid—Decree for possession— 
Mortgagee’s possession, whether adverse.’ 

Where an occupancy holding is mortgaged and ina 
suit for possession of the holding by the mortgagor 
itis found that the mortgage is illegal, the Oourt 
should ignore the mortgage and the mortgagor 
may be decreed possession on payment of the 
amount advanced to him on the illegal mortgage. 

Ramzan v. Bhukhal Rai (1), referred to. , 

Daya Ram v. Thakuri (2), distinguished. 

When a mortgagee ig in possession under an 
illegal mortgage, his possession mugt be con- 
sidered to be permissive and not adverse to the 
mortgagor. 

Durga Chowdhuri v. Jagroop (3), followed. 

Second appeal from a decree of the Dis- 
trict Judge, Jhansi. 

Dr. N. C. Vaish, for the Appellant. 


Mr, M, L. Roy, for the Respondents. 
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JUDGMENT.—This is a second appeal 
from a decision of the learned District 
Judge of Jhansi, reversing the decision of 
the trial Court which had given the plaint- 
iff-mortgagor a decree for possession of an 
occupancy holding on payment of a sum of 
Rs. 219. The parties to the suit had exe- 
cuted a deed which purported to be & 
mortgage by conditional sale of an occu- 
pancy holding in 1897, that the present 
suit was framed as one te redeem the 
mortgage. The mortgage was clearly an 
invalid one and both the Oourts below 
have held it to beso. The only question 
raised in second appeal is whether the 
plaintiff-mortgagor is entitled to recover 
possession. 

The lower Appellate Court has held that 
in case of an illegal mortgage the transac- 
tion should not be recognised in any way 
by the Courts. The trial Oourt relied on 
the decision in the case of Ramzan v. 
Bhukhal Rai (1) in which the facts appear 
to have been precisely similar to those in 
the present case and itwas decided that 
the mortgagor could regain possession on 
payment of the amount advanced to hi 
on the illegal mortgage. The learned Judge 
has referred to alater decision by a Single 
Judge of this Courtin the case of Daya 
Ram v. Thakuri (2). The facts of that case 
however, canclearly be differentiated as 
the Judge has recognised, for the mort- 
gagee had been dispossessed by a third 
party and sued his mortgagor for recovery 
of the mortgage-money. The mortgage 
itself being illegal the Court refused to 
enforce the illegal contract. In the pre- 
sent case there is no question of enforcing 
an illegal contract. The contract being 
illegal must be ignored, but the plaint- 
iff as the owner ofthe occupancy right may 
recover possession at will. 

The learned Judge went on however to 
point out that the mortgagee had been in 
undisturbed possession for about 25 yearr, 
and held, therefore, that the plaintiff's claim 
to recover possession was barred by limi- 
tation. No doubt that would be the case 
if the mortgagee’s possession had been that 
of a trespasser, butit was permissive and 
no question of adverse possession arose. In 
the case of Durga Chowdhuri v. Jagroop 
(3), it was held that wherethe defendant 


(1) 47 Ind. Cas. 852; 16 


A. L. J. 741. 
(2) 83 Ind, Oas. 21; 22 A. L. J. 506; 46 A. 022; A. T. 
R. 1824 AIL 668; L. R. M 17 


5 0 Rev. 
(3) 79 Ind. Cas, 293; A. L R, 1933 ALL 191. 


ji. JH 
was in possession under colour of an in- 
valid mortgage-deed, his possession was 
with the permission of the mortgagor and 
‘was not adverse, and no reason has been 


," shown me why this decision should not be 


ae 


followed. f 
"The appeal is, therefore, allowed with 
. costs in all Courts, the orders and decree of 
the lower Appellate Court are set aside and 
those of the first Court restored. 
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. ALLAHABAD HIGH COURT. 
Szoonp Orvin APPHAL No. 1070 or 1927. 
March 22, 1929, 
Present:—Mr. Justice Banerji and Mr. 
Justice King. 

. HAR OHAND AND aNOTHER— PLAINTIFFS 
—APPELLANTS 


" versus 
DEWAN SINGH AND oraues—DBFENDANTS 
—RgsPONDENTS. ] 
Evidence Act (I of 1872), s. 157—Evidence of age— 
Application for guardianship, admissibility of. 
he statement as to the age of a person made in 
an application for appointment ofa dian is ad- 
missible in evidence under s.157 of the Evidence 
Act and it is open to the applicant when he is 
examined as a witness in a subsequent case to 
refresh his memory from that document. 


Second appeal from a decree of the Sub- 
ordinate Judge, Meerut, dated the 10th of 
March, 1927, reversing that of the First 
Additional Munsif, Meerut, dated the 12th 
of November, 1926. 

Dr. K. N. Malaviya, for the Appellants. 

Mr. Krishna Murari Lal, for the Respond- 


ents. 

JUDGMENT.—The learned Advocate 
for the appellants has submited that the 
documentary evidence in the case was not 
admissible in evidence and, therefore, the 
finding arrived at on the oral evidence 
was influenced by inadmissible documents. 
He claimed that the finding arrived at 
by the lower Appellate Court contrary to 
that arrived at by the Oourt of first 
instance was not a finding of fact which 
is binding on us. 
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The two documents which the learned 
Subordinate Judge relied on are (1) the 
application filed in 1910 by Munshi, brother 
of Dewan, the mortgagor. In that applica- 
tion, which was a verified application, 
he gave the date ofthe birth of Dewan 
as the lst June, 1804. The second docu- 
ment isa certificate of guardianship, and 
according to that certificate, on the date of 
the mortgage, the minority of Dewan 
continued at least a year more. The learn- 
ed Advocate has referred to a case re- 
ported as Gunjra Kuar v. Ablakh Pande 
(1) to prove that the statement of agein 
the certificate was no evidence of the 
defendant's age. We, however, cannot point 
to any provision of the Evidence Act 
which would apply to the application of 
the guardian made in 1910 to exclude it 
from evidence. That document.was clearly 
admissible under s. 157 of the Indian 
Evidence Act andit was open to Munshi 
to refresh his memory from that docu- 
ment. The learned Subordinate Judge 
has believed the evidence of Munshi, 
taken into consideration his application 
made in 1910 and has disbelieved the 
oral testimony of the witnesses called on 
behalf of the plaintiffs who are the 
appellants before us. The findings arriv- 
ed at by the Oourt below are findings of 
fact binding on us, and this appeal is 
dismissed. 

As nobody appears on behalf of _ the 
respondents so no question as to costs 
arises, 


A. Appeal dismissed. 
(1) 18 A. 478; A. W. N. (1896) 188. 
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CALCUTTA HIGH COURT. 
Appa:L FROM ÁPPBLLATB Onpn& No. 88 or 
1928 


July 30, 1928, 
Present:—Mr. Justice B. B. Ghose and 
Mr. Justice Bose. 
Shaikh NIAMAT—Joupament Desror No. 2 
APPELLANT 


versus 
Shaikh J ALIL—DzoRzEB HoLpsg— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), 0. XXI, r. 2, 
applicability of, to all kinds of decrees. 

Order XXI, r. 2, Civil Procedure Code, is not con- 
fined in its operation to decrees for money, but applies 
to all kinds of decrees, 

Baba Mohamed v. Webb (2) and Gharry v. Gowrya 
(3), followed. 

Narayonaswami Naidu v. Rangaswami Naidu (1), 
dissented from. ; 

Appealfrom an order oflfthe Sub-Judge, 
Mymensingh, dated the22nd November, 1927. 
ray Birendra Kumar De, for the Appel- 

t. 

Mr. Annada Charan Karkun, for the 
Respondent. 

JUDGMENT. 

B. B. Ghose, J.—This isan appeal on 
behalf of the judgment-debtor No. 2, The 
matter in controversy in this appeal arises 
in this way: There was a decree for parti- 
tion in which the plaintiff was allotted cer- 
tainlands and the defendant got certain 
lands. When the Commissioner went to the 
locality for delivery of possession of the al- 
lotments made defendant No. 2 said that 
there had been an adjustment of the decree 
between himself and the plaintiff by which 
the plaintiff gave up his claim to have 
possession of certain plots of land in lieu 
of other plots and a3 a consideration for 
this concession on the part of the plaintiff 
he had been paid by defendant No. 2 asum 
of Rs. 85. The result of this agreement, if 
given effect to would be that the plaintiff 
would get 2:82 acres of land instead of 
436 acres of land to which he ‘was entitled 
under the decree. The plaintiff denied 
this adjustment. The Munsif believed the 
story of defendant No. 2 and made an 
order purporting to have been made under 
8. 47, Civil Procedure Code, in favour of 
defendant No. 2. The plaintiff appealed 
against that order. The learned Subordi- 
nate Judge, while throwing some goubt on 
the merits of the case, stated that he need 
not decide the question as regards the 
merits of the application as he held that 
the application could not be given effect 
to as being time-barred. ¿What he held 
was thatthis judgment alleged by the 
judgment-debtor No, 2 falls within the pro- 


od 
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visions of O. XXI, r. 2, Givil Procedure Code, 
and the adjustment ought to have been 
certified by the Court, As no application 
was made by the judgment-debtor No. 2 
within the period provided by Art. 174, 
Limitation Acty the judgment-debtor can- 
not ask the Court to take cognizance of the 
adjustment. The period for making the 
application by the judgment-debtor had 
expired before he presented the application 
and on that ground the Subordinate Judge 
set aside the order ofthe Munsif and direct- 
ed that the possession delivered by the 
amin should be affirmed. 

From that decision the judgment-debtor 
No. 2 appeals to this Court and the con- 
tention on his behalf is that the Subordi- 
nate Judge is wrong in holding that the 
application of the appellant before the 
Munsif fell within the provisions of 
Art. 174, Limitation Act, or, in other words 
that it was not an adjustment referred to 
in O. XXI, r. 2, Civil Procedure Code, and 
it was not necessary to have & certificate ag 
providad in that rule in order to enable 
the Court to give effect to the adjustment. 
It is broadly contended that r. 2, O. XXI, 
Oivil Procedure Code, applies only to 
decrees for money. It is next urged that 
even if it does not apply solely to decrees 
formoney there must be a decree for 
money even if there be other reliefs al- 
lowed under the decree, and special stress 
is laid upon the commencing words of 
r. 204). It is provided there: 

“Where any money payable under a 
decree of any kind is paid out of Oourt" 
and so forth and itis urged thatif there 
is no money payable under & decree of any 
kind that rule has no application. Again 
itis urged that the words “or the decree ia 
otherwise adjusted in whole or in part" 
must referto the class of the decree meant 
in the preceding clause, that is to say, the 
decree must bea decree where money 
is payable. 

In support of this contention the case of 
Narayanaswami ‘Naidu v. Rangaswami 
Naidu (1) is cited There has been a differ- 
ence of opinion between this Court and the 
Madras High Court as regards the inter- 
pretation of s. 258, Civil Procedure Code 
of 1882, It was held by this Oourt in the 
case of Baba Mohamed v. Webb (2) that s. 258 
of the Code of 1882 applied to any decree. 
It was said in the course of the judgment 
delivered by Morris, J.: 


(1) 95 Ind. Cas. 731; 49 M. 716; 50 M, L, J. 847; A. T: 
R. 1926 Mad. 749; 24 L. W. 235. 
(2) 6 O, 786; 80, L. R, 86, 
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"It is urged on behalf of the judgment- 
debtor that s. 258 has reference only to 
money dagree, and that this is apparent 
from its position in Ohap. XIX cf the Oodein 
connexion with the particular sections relat- 
ing to money decreesalone, But a considera- 
tion of the terms of the section leads 
us toa different conclusion. That section 
corresponds in sll material respects, and 
carries withit the same meaning as s. 206, 
ofthe former Procedure Code (Act VIII of 
1859) which manifestly deals with adjust- 
ment of any decree, 

That decision of 1881 stands unquestioned 
so far as this Court is concerned. Sec- 
tion 258 has been replaced by O. XXI, 
r. 2and the difference between the two 
provisions is that after the word ‘‘decree” 
in the first sentence of sub-r. (i), r. 2, the 
words “of any kind" have been added and, 
in my judgment, this addition shows that 
the Legislature wanted to make it 
clear that the rule applies not only tə 
money decrees but also to other decrees. 
The learned Judges in the case of 
Narayanaswami Naidu v. Rangaswami 
Naidu (1), above referred to observed 
at page 728* that “the addition of 
the words ‘of any kind’ after the word 
‘decree’ in the second line of O. XXI, r. 2 
was intended to set at rest the difference 
of view between the Madras High Court and 
Oalcuttia High Court and the conflicting 
views as regards the meaning of 6. 258 of 
the Code of 1882. By the addition of the 
words ‘of any kind’ it cannot be said that 
the Legislature intended that the adjust- 
ment of any decree, whatever may be the 
relief claimed, should be certified to the 
Oourt”. 

I respectfully dissent from the expression 
ofopinion by the learned Judges. In my 
judgment the addition of the words “of any 
kind” goes to show that the Legislature 
intended to approve of the rule adhered to 
by the Caleutta High Court. It has been 
held by the Bombay High Court in the cage 
of Gharry v. Gowrya (3), that the provisions 
of O. XXI, r.2,Civil Procedure Code, are 
not confined to money decrees but refer to 
any decree. It seems to me that it 
stands to reason that the provisions of that 
rule should apply to every kind of deeree, 
as Macleod, O. J., hes observed in the 
Bombay case, that the provisions of 
O, XXI, r. 2 would be entirely defeated if 
it was permitted thatan uncertified adjust- 

(3) 64 Ind. Cas. 490; 46 B. 226; 23 Bom. L. R. 981, 
A. L R. 1922 Bom. 380; 

*Page 49 M.— Ed! 
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ment of decree should be discussed in 
execution proceedings. The object of this 
rule is that any adjustment out of Court 
should be brought to the notice of the 
Court by the judgment-debtor and decided 
in the presence of the decree-holder within 
a short period of time. To hold that this 
rule has no application to decrees other 
than decrees for payment of money would be 
to leave disputes with regard to adjustment 
of other decrees open for discussion, say, for 
three years after the passing of the decree 
and it may be for a longer period after any 
application for execution is made by the 
decree-holder. Under these circumstances 
I am ofopinien that the rule in question 
is applicable to every’ kind of decree and 
the judgment-debtor cannot ask the Court 
executing the decree to recognize any 
adjustment which has not been certified or 
recorded under the provisions of that rule. 

This appeal must, therefore, stand dis- 
missed with costs. The hearing-fee is 
assessed at three gold mohurs. 

Bose, J.—1 agree. 


A. Appeal dismissed, 


CALCUTTA HIGH COURT. 
OnxMINAL APPEAL No. 27 oF 1929. 
January 25, 1929. 

Present :—Justice Sir Zahhadur Rahim 
Zahid Suhrawardy, Kr., and Mr. Justice 


rabam. 
SATYA RANJAN BAKSHI AND ANOTHBR— 
APPBLUANTS 


versus 
EMPEROR— OPPOSITE PARTY. 

Penal Code (Act XLV of 1860), s. 184-A—Sedition— 
Article attacking Police, whether within s. 12/-A— 
Tests—Intention—Presumption that accused intended 
natural result. 

A oriticism, of the acts of the Police which re- 
presents one Gt the chief agencies of the Government 
will fall within the purview of s. 124-A of the 
Penal Code, if the natural effect of the words used 
isto infuse hatred or contempt of the Government. 
Whether the words aresuch as tocreate hatred or 
contempt against the Government is a question 
of fact. |p. 836, col. 2; p. 837, col. 1.) 

Bal Gangadhar Tilak v. Emperor (1), followed. 

In judging the question of the intent of the 
accused, he must be deemed to intend that which is 
the naturaleresult of the words used having regaid 
among other things to the character and description 
of the part of the public who are expected to read 
the words. [p. 837, col. 2.] 

Queen-Empress v. Luzman Narayan Joshi (2) and 
Annie Besant v. Advocate-General, Madras (5. re^ 
ferred to. e 

Criminal appeal against an order of the 
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Messrs. B. C. Chatterji, Mrityunjoy 
Chattopadhyay and Bhola Nath Roy, for the 
Appellants. 

Mr, N. Sirkar, for the Orown. 

JUDGMENT. 

Graham, J.—The appellants, Satya 
Ranjan Bakshi and Palin Bihari Dhar, 
Editor, and Printer of the newspaper 
“Forward” which is printed in English 
and published in Oalcutta, have been 
convicted by the Qhief Presidency Magis- 
trate of Oalcutta under s. 124 A, Indian 


Penal Code, and sentenced to terms of 
six months’ and three months’ simple 
imprisonment respectively. They were 


prosecuted in connexion with an article 
entitled “The Uninformed” which ap- 
peared in that paper on Ist December, 
last. The learned Chief Presidency Magis- 
trate found that the article taken as a whole 
clearly refers to the Government establish- 
ed by law, that the words ‘imperial bullies’ 
occurring therein refer to that Government 
and not to the Police, and that the entire 
article was clearly intended to be an attack 
upon Government, that it was calculated 
and intended to bring Government into 
hatred and contempt, and to excite 
disaffection towards it. He further found 
that it did not come within any of the 
exceptions to s, 124-A. 

On behalf of the appellants these findings 
have been challenged, and it has been urged 
that the article as a whole does nct come 
within the purview of s.124-A, that the 


learned Magistrate erred in  con- 
struing it and interpreting it in the 
manner he has, and that in doing 


so he has relied upon isolated expressions 
and passages, whereas upqn a true con- 
struction he should have held that it was 
merely an attack on the Police and not 
upon Government. On behalf of the urown 
the learned Advocate-General contended 
that, however much ingenu&y might be 
employed in endeavouring to explain away 
the language used, the article taken asa 
whole was plainly an attack not merely 
upon the Police but upon the Government. 
The words "imperial bullies" he argued, 
referred to the Government and not to 
ihe Police, and the warning at the end 
was given not to the, Police, but to the 
Government that, if they continue to 
employ the methods which they have 
recently adopted, viz, letting loose Police 
hooligans, they will notsave the British 
Empire from ruin. " l | 
Which of these conflicting views is cor- 
rect can only be determined by an exami- 
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nation of the article itself. The article 
begins with historical reference to the 
time of the East India Oompaay before 
the assumption by the Orown of the 
Sovereignty of India,and refers to, various 
acts of oppression and repression. «It then 
goes on apparently to refer to the mutiny 
period, and finally to Jallianwalla of recent 
memory, whose blood-stained walls and 
blood-stained earth testify, the article BAyB 
to this day to the sovereignty of brute force. 

After this historical retrospect the Police 
and their lathis are introduced and refer- 
ence is made to Lalaji and Pundits 
Jawaharlal Nehru and Gobinda Bullabh 
Pant, and there occurs this passage :— 

“Prison cage has done its worst. The 
hangman's rope has done its good part, 
The imperial bullies at whose mercy we 
seem to drag our lifehave tired with the 
dilatory processes of law and the caricatures 
of law. The Police hooligans have taken 
the law into their own hands. On numer- 
ous occasions they have answered brick- 
bats with bullets 

“ Rougk tough we're the stuff 

"We want to fight and can't get enough 
these bullies cry.” 

The writer then goes on to find fault 
with those who merely profess indignation 
and continues :— ; 

“Time has come when we must be pre- 
pared to make it clear thata few uniform- 
ed goondas cannot save an empire from 
ruin, Time has come when we must also 
learn the much needed lesson that passivity 
isnot always wise, and that protests are 
only the language of cowardice when they 
do not emanate from consciousness of 
strength. We must know to respect 
Ourselves. We must know to respect and 
love our cause. Freedom isan invaluable 
treasure. It is only when we shall truly 
respect our honour and our nation's hon- 
our that the foreigner within our doors 
will hesitate thrice to treat us with 
contempt. The lathi blow that came upon 
Lalaji and has smitten Pandits Jawharlal 
and Govinda Ballabh should serve for the 
rough work of awakening.” 

The learned  Advocaté-General very 
properly conceded that the accused are 
entitled toa fairand generous reading of 
the article, and there can be no doubt: 
that it should be construed asa whole in 
a fair, free and liberal spirit without at- 
taching uudue importance to isolated pas- 
sages or expressions here and there. [or 
this reason 1 have in order to be fair to the 


accused, quoted the article at perhaps 
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greaterlength than would otherwise have 
been necessary, so as to include certain re- 
marks apout patriotism and in praise of 
freedom which in themselves and apart 
from their context are unexceptionable. 

Mr. Qhatterjee on behalf of the appellants 
strenuously argued that the first part of 
the article is merely a reference to history, 
and in support of his contention invited us 
torefer to various historical books and 
treatises. As to the remainder he urged 
that it was an attack upon the Police and 
not upon the Government, Adverting to 
the words “imperial bullies” which the 
learned Magistrate has held to refer to 
Government, Mr. Ohatterjee contended that 
from the immediate context it is plain that 
they refer to the Police and that they have 
no other meaning. Finally he contended 
that the warning towards the end of the 
article was addressed to the Police and 
meant that if they persisted in following 
such methods, they would instead of saving 
the British Empire bring about its ruin. 
In other words, the passage in question was 
according to him nota threat to the Gov- 
ernment but rather a well-meant warning 
to the Police not to persist in their evil 
ways. 

With every desire to be fair to the accus- 
ed and while recognizing that the article 
is in a language which is not their langu- 
age and making allowance therefor it ap- 
pears to me that the construction which Mr. 
Chatterjee has sought to put upon it cannot 
be accepted. In the first place it seems to 
be apparent that, if the article was intended 
merely to be an attack upon the Police, the 
historical reference were superfluous and 
unnecessary. The manner in which the 
theme has been developed by Mr. Obatter- 
jee seems to me to be a strained interpreta- 
tion. Moreover the mention of Jallianwalla 
brings us down to recent times and the 
reference there and a little later to “the 
sovereignty of brute force" can only be to 
the Government, and to the military author- 
ities who acted on behalf of the Govern- 
ment. Itis noteworthy too, as pointed out 
by the learned Advocate General that in 
animadverting upon the Jallianwalla affair 
the writer has not thought it to make any 
reference to the subsequent condemnation 
by Government of the action of the military 
authorities in connexion with that incid- 
ent. 

Then coming to the passage about the 
“Imperial bullies” Mr. Ohatterjee urged 
that if it is loosely read, it can only refer to 
the Police, and he laid emphasis on the 
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words “these bullies” as referring back to 
the aforementioned “Police holigans” and 
“imperial bullies.” The references, how- 
ever, to the “prison cage” and “hangman's 
rope” seem to make it clear that the words 
‘imperial bullies’ cannot mean the Police 
or at all events cannot be limited to them. 

The fact moreover is that it is not always 
easy to disassociate the Government from 
the Police which represents one of the chief 
agencies of Government, and, as represent- 
inglaw and order, a most important agency. 
The term‘Government’ isin itself an abstrac- 
tion, but Government can only work through 
human agency. To the man in the street 
and more particularly to the villager (and it 
may be supposed that the paper like For- 
ward has a circulation in the mofussil) the 
term Covernment is vague. But the Police- 
man or parawallah as he is sometimes called 
is no abstraction, but rather the outward 
and visible emblem of Government and is 
in the public mind often associated with : 
Government. Indeed he may be said to 
represent Government in a concrete form, 

Then there is the passage about saving 
the Empire from ruin. Mr. Ohatterjee 
reads it as merely a warning to the Police 
that they cannot save the Empire from 
ruin by such methods of violence. But 
taken in conjunction with the context it ap- 
pears to me that it contains a threat or in- 
citement and that the meaning intended to 
be conveyed is that, if the people ceased to 
be content with mere professionsof indigna- 
tion and adopted more forcible methods, 
then a few thousand uniformed goondas 
would not be able to save the Empire from 
ruin. To interpret this passage as a bere- 
volent hint or exhortation to reform seems 
to me to be reading into it a meaning which 
it dces not fairly bear. It appears to me 
too that it is addressed not to the Police but 
to the Government. 

Finally these is the reference at the end 
of the article to "the foreigner within our 
doors” which serves to emphasize 
the same point of view, and to show that 
the article is aimed not at the Police but 
at the Government. 

Reading the article as a whole it seems to 
me to be impossible to arrive at any other 
conclusion than that it is directed againstthe 
Government and that it cannot be explained 
as being merely an attack on the Police. 
Even, hewever, assuming for the sake of 
argument that the article does refer only 
to the Police, I think that it would still 
come within the 'purview of the section 
since the Policeis one of the human agen- 
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cies, and as I have said a very important 
agency, through which Government acts. 

As was observed by Batchelor, J., in the 
case of Bal Gangadhar Tilak v. Emperor (1) 
at page 264*: 

“The Government established by law acts 

through human agency, and admittedly the 
civil service is its principal agency for the 
administration of the country in times of 
peace. Therefore, where you cri- 
ticise the civil service en bloc, the question 
whether you excite dissatisfaction against 
the Government or not seems to me a pure 
question offact. You doso if the natural 
effect of your words, infusing hatred of the 
Civil service, is also to infuse hatred or con- 
tempt of the established Government whose 
accredited agent the civil service is, You 
avoid doing so, if preferring appropriate 
language of moderation, you use words 
which do not naturally excite such hatred 
of Government It is a mere 
question of fact". 
_ Substituting the Police for the civil serv- 
ice it appears to me that these observations 
apply to the present case with equal 
force. 

As it appears to be now well-settled that 
intention is a necessary ingredient of the 
offence it remains to be seen whether the 
intention of the accused was to bring or 
attempt to bring the Government into hat- 
red and contempt or to excite or attempt to 
excite disaffection towards the Government. 
Reading the article as à whole it appears 
to me that there is no room for any doubt 
on the point and that the writer was clearly 
animated by these intentions. As Jenkins, 
O. J., tersely said: Queen-Empress v. Lux- 
man Narayan Joshi (2): . 

“To determine whether the intention of 
the accused was to call into being hostile 
feelings, the rule that à man must be taken 
to intend the naturaland reasonable conse- 
quences of his act must be appfied; so that 
if on reading through the articles the rea- 
sonable and natural, and probable effect of 
the articles on the minds of those to whom 
they are addressed appears to be that feel- 
ings of hatred, contempt or disaffection 
would be excited towards the Govefnment, 
then it is justifiable to say that the articles 
are written with that intent and ghat they 
are only the attempt to create the feelings 
against which the law seeks to provide.” 

The Judicial Committee of the Privy 


(1) 39 Ind. Cas 807; 19 Bom. L. R. 211; 18 Or. I 
J. 967. R 
(2) 2 Bom L. R. 286 
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Council have also laid down that in judg- 
ing the question of intent the publisher 
must be deemed to intend that whigh is the 
natural result of words used having regard 
among other things to the character and 
description of the part of the publig who 
are expected to read the words. Annie 
Besant v. Advocate-General of Madras (3). 

Judged by these teste it seems to me that 
the intention of the article was clearly to 
create feelings of hostility to Government, 
and to excite disaffection. Indeed no other 
conclusion is possible. The article exceeds 
all the limits of fairand reasonable critic- 
ism. It vilifies the Police as a body in 
the most opprobrious language, and con- 
tains a threat or warning to Government 
that, if the Police continue to act as they 
have in the past, the Empire will be 
brought to ruin. Itis difficult to calculate’ 
the amount of harm which may be caused 
by an article written in language so in- 
temperate and so devoid of all sense of 
restraint. Itis no doubt perfectly true, as 
the writer has said that "Freedom is an 
invaluable treasure" and so too is liberty of 
the press which forms part of that freedom. 
But freedom must not be abused and can- 
net be allowed to degenerate into license. 

For the reasons I have stated I am of 
opinion that the appeal failsand must be 
dismissed. The appellants must surrender 
to their bail and serve out the remainder of 
their sentences. 


Suhrawardy, J.—I agree. 
A l dismissed. 


A. pea 
©) 59 Ind. Cas, 209; 43 M. 146; 46 I. A. 176; 37 M. 
L. J, 139; 17 A L. J. 925; 23 0. W. N. 980; 21 


Bom. L. R. 867; (1919) M. W. N. 555; 10 L. W. 
451; 20 Or. L. J. 595; 26 M. L. 'T. 408; 1 U. P. L. R. 
(P. 0.) 74; (1919) 35 T. L. R. 500 (P. O.). 


CALCUTTA HIGH COURT. 
SPECIAL BENCH. 
MATRIMONIAL Suit No. 80 or 1927. 
March 7, 1928. 
Present:—Sir George Claus Rankin, KT., 
Chief Justice, Justice Sir Oharu Ohunder 
Ghose, Kr., and Mr. Justice Pearson. 
GARAO SANGMA-—APPLICANT 
versus 
RANGJI MEOHIK —NON-APPLIOANT. 
Divorce Act. (IV of 1869), ss. 11, 60— Petition fer 
divorce on ground of wife's adultery—Procedure— 
Notice to co-respondent—Discretion to dispense with 
notice—Duty of rt. . 
‘Where s husband seeks divorce om the ground of 
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his wife's adultery with another, tho proceedings 
must be conducted with sufficient formality and 
sufficient steps must be taken to ensure that the 
proceedingg are brought to the notice of the co- 
respondent. 


Service of notice on a co-respondent can be dis- 
pensed with only where there is sufficiont 1eagen for 
taking afich a course, and the Gourt should also 
record a proper order dispensing with such notice. 


Reference under s. 20 of the Indian 
Divorce Act, 1869, for confirmation of a 
decree for divorce passed by the Deputy 
Commissioner, Garo Hills. 

JUDGMENT. 

Rankin, C. J.—In this case the De- 
puty Commissioner of the Garo Hills has 
pronounced a decree for dissolution of 
marriage, subject to cenfirmation by this 
Court, upon a husband’s petition. The 
petition appears to make the wife the 
defendant and does not appear to have been 
framed so as toinclude the co-respondent 
as a party. It would appear from the 
judgment of the Deputy Commissioner 
that summonses were issued upon the wife 
and the co-respondent, but neither the 
wife nor the co-respondent could be found 
in the village. Accordingly, without mak- 
ing any order dispensing with the service, 
the Deputy Commissioner has proceeded 
ex parte,and has pronounced a decree for 
divorce. The case made by the petitioner 
isthat the wife leftthe village with the 
co-respondent and neither has been seen 
or heard of since. The summons to the 
wife was apparently accepted by her 
father on her behalf, she being absent. In 
these circumstances, it does not appear to 
me that the Deputy Commissioner has 
proceeded with sufficient formality or has 
taken sufficient steps to ensure that! the 
proceedings should be brought to the 
notice of the co-respondent, 

It appears to me that the matter must 
go back, first, in order that the CO-respom- 
dent may beadded asa party to the peti- 
tion, and secondly, in order that further 
eteps may be taken as regards 
service both upon the wife and the co- 
respondent. The Deputy Commissioner ig 
in a better position than I am to decide 88 
to what steps are practicable. In default 
of anything else, it would appear to be 
desirable that an order should be recorded 
that the matter snould be announced in 
the village by beat of drum and that the 
proper notice should be put up at the 
Court house. The case must go back 
for that purpose. We appreciate that, 
under s. 50, Divorce Act, the Commissioner 
has a discretion te dispense with the service 
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in& proper case. He does not appear to 
have exercised that discretion by recording 
any proper order in the matter. But 
apart from that, it does not seem to be 
right that service should be dispensed 
with upon the very bare materials laid 
before the Deputy Commissioner at the 
time. The case, therefore, will go back 
for further steps asto service and there- 
after, if necessary, for a proper order 
dispensing with service. The case must be 
reheard. : 

C. C. Ghose, J.—I agree. 

Pearson, J.—I agree. 

A, Case remanded. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPRLLATE DzcREE No. 799 
or 1926. 

August 9, 1928. 
Present:—Sir George Claus Rankin, Kr., 
Chief Justice, and Mr. Justice Mukherji. 
INDU BHUSAN OHOWDHURY anp 
OTHERS—PLAINTIFFS—A PPRLLANTS 
versus 


MOAZAM ALI BISWAS AND ANOTRER— 
DRFENDANTS— RESPONDENTS. 

Transfer of Property Act (IV of 1882), s. 108 (c) 
(n)—Landlord and tenant—Eviction by' paramount 
title—Covenant for quiet enjeymeni— Essentials of the 
pleas— Trespass by stranger— Tenant, whether entitled 
to abatement of rent—Survey Oficer fixing boundary 
—Area diminished—Tenant's rights. 

It is essential for the application of the rinciple 
of eviction by paramount title that it should be 
made out not merely that the tenant has had to 
leave apart of the land demised, not merely that 
he has done so against his Will but that he has 
done so at the ingtance of a person who has a right 
to interfere with his possession. [p. 840, col, 2.] 

Matthey v. Curling (1), Mayer of Poole v. Whitt (2) 
and Banka Rehart Ghosh v. Madan Mohan Roy (3), 
referred to. 

In the absence of any evidence on behalf of the 
tenant to showethat there was a defect in the land- 
lord's title, the tenant cannot claim an abatement of 
rent on the ground that there was an order by the 
Collector under the Survey Act fixing the boundary 
i T a way as to lessen the land of the landlord. 
ibi 

The covenant for quiet enjoyment as enacted in 
8 108 of the Transfer of Property Actis wider than 
the coverfint in England which 1s limited under the 
Oommon Law because it is not limited to the acts 
of the lessor himself, or of a person claiming 
through or uf&der him. “It does not, however, mean 
that itis the duty of the lessor to take active steps 
to protect the lessee’s possession. [p. 841, col 2.) 

A covenant for quiet enjoyment does not entitle 
a tenant to get abatement of rent. The two matters 
are not directly connected. |p. 842, col. 1.) 

A covenant for Quiet enjoyment protects the 
lessee only against lawful entry, eviction or inter- 
ruption of the lessee by third persons as well ns of 
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the lessor and persons claiming under him but not 
against trespasses or wrongful actson the part ofa 
Pike Boh bi "Ghosh Mad 

a ehari v. Madan M 
Uday Kumar Dass v. Katyant Deby ^u EON 

Appeal from a decree of the District 
Judge, Faridpur, dated the 2nd Decem- 
ber, 1925. 

Messrs. Braja Lal Chakraburtty, Ramani 
Mohan Chatterji and Braj Mohan Roy, for 
the Appellants. , 

Messrs. Sarat Chandra Roy Choudhuri 
and Apurba Charan Mukherji, for the 
Respondents, 

JUDGMENT. 

Rankin, C,J.—In this case, the plaintiffs 
appeal from a decree of the learned District 
Judge of Faridpur modifying the decision 
of the Subordinate Judge in a suit for rent 
under a kabuliyat dated the 9th Aswin, 1322 
B.S. Jt appears that the tenant under this 
kabuliyat was really a co-sharer in certain 
lands with the plaintiffs and that the lands 
having been diluviated and having there- 
after reformed the defendant entered into 
possession in the exercise of this joint title, 
Thereafter a certain dispute arose between 
the parties and it was finally accommodated 
by the kabuliyat which is nowin suit—a 
kabuliyat whereby theplaintifis gave a lease 
of certain lands which were described 
therein so far as their eight annas share was 
concerned to the defendant. It will be 
observed that at the time this kabuliyat 
was entered into the defendant was a 
person who had been on the land and was 
in possession and was ina very good posi- 
tion to know exactly what lands he was in 
possession of. 

The questions which arise in the present 
suit arise because, first of all, the defendant 
says thatirom a certain portioh of the lands 
of the kabuliyat he has been dispossessed 
by the plaintifs. The learned Judge on 
that has held that it has not been shown 
that he has been dispossesard by the 
plaintiffs but that the amount of land that 
the tenant has been in possession of 
has undoubtedly decreased. Accordingly, 
independently ofany question whether or 
not it is the action of the plaintiffs that 
has deprived their tenant ofthis land, he has 
held that an abatement of rent is to be given 
under the general provisions of the law. 
Now, the only question Which arfses upon 
thatis this: It has been found that the tenant 
isin possession ofcertain other lands, namely, 
43°68 bighas and the appellants complain 
before us that the learned District Judge 
was wrong in giving an &batement for 41 
bighas and odd of land by which the 
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amount of land in the possession of the 
tenant has been reduced without taking 
into account the additional land of 
43°68 bighas. As to that there, can be 
no doubt that this kabuliyat, though it men- 
tions the boundaries, mentions beund- 
aries which are not necessarily the Same 
to-day and to-morrow and a year hence, and. 
if it can be shown that that extra land in 
question is contiguous to the suit land and 
is possessed by the defendant under colour 
of the plaivtiffs’ right, it would, no doubt, 
be unjust to take account of the extent to 
which theland under the kabuliyat has 
shrunk on one side without taking into 
account the extent to which it has increas- 
ed on the other. The finding of fact, how- 
ever,—l wish it had been more clear and 
more detailed—is that this area of 43°68 
bighas has no connexion with the demised 
land and Mr. Roy Choudhury on behalf of 
the defendant-respondent informs us that 
the Commissioner in the suit had made an 
enquiry and found that i& was distant from 
the boundaries mentioned in the kabuliyat. 
If this land had no connexion with the land 
ofthe kabuliyat but was an independent 
trespass upon the land of somebody else 
this question of extra land has no bearing 
upon the question whether the lands 
mentioned in the kabuliyat have decreased 
as alleged. I am, therefore of opinion 
that it is not open to us in second appeal to 
interfere on this point with the decision of 
the learned District Judge. 

The next point for consideration arises 
from an allegation by the tenant defendant 
that the Government in connexion with a 
certain neighbouring khas mahal has taken 
possession of an area of 314 bighas—half 
of which will be 157 bighas which may be 
attributed to the plaintiffs’ share. The 
question is whether with regard to this fact 
the tenant is entitled to an abatement of 
rent. Now, I propose to considerthis question 
upon two lines—I propose to consider, first, 
whether the tenant has a good caseon the 
principle of eviction by title paramount 
and I propose to consider, inthesecond place, 
whether he can make a good case for abate- 
ment of rent by virtue of anything contain- 
ed in cl, (c), 8, 108 of the Transfer of Proper- 
ty Act. 1 would point out that these two 
questions are really distinct and the 
principle of eviction by title paramount has 
never rested upon the covenant for quiet 
enjoyment. The covenant for quiet enjoy- 
ment at Common Law does not extend 
beyond the acts of the lessor or of persons 
claiming through er under him and the 
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question of eviction by title paramount is 
entirely independent of any wider express 
covenant for quiet enjoyment which can 
constantly be found in leases, 

The facts appear to be as follows: In 
1915, the tenant took this lease of the land 
of which at that time he was in possession. 
He made no complaint at the time to the 
effect that the lessors had not put him in 
possession of all the lands to which he was 
entitled. As a matter of fact, no such 
claim could be made with any great show 
of justice in the circumstances, It appears 
that even before this time the tenant had 
been in various ways recognizing the 
right of Government to certain of the lands 
which are now in dispute. Be that as it 
may, there is no pleading in this case and 
there is no contention before us that the 
defendant is entitled to a suspension of 
rent On the principle that the landlords 
have failed to comply with cl. (6) mention- 
ed in 8. 108 of the Transfer of Property Act. 
We must, therefore, take it that the tenant 
got possession in 1915 of whatever he was 
entitled to get. In 1918, we find that the 
khas mahal authorities were taking steps to 
settle the boundary between the khas 
mahal on one side and the plaintiffs’ land 
on the other, under the Survey Act and there 
was an order by the Collector fixing the 
boundary in such a way as to lessen the 
amount of land attributed to the plaintifis 
by the area which is now in question. 
The provisions of the Act are that the Ool- 
lector is to proceed to determine the 
boundaries according to actual possession 
and that the order of the Oollector until it 
is reversed or modified by a competent 
authority is to have the force of an order 
of any Oivil Court declaring the party to 
be in possession of the land in accordance 
with the boundaries as determined by the 
Collector. I will take it that the facts aje, 
that thereupon the tenantin this case was 
obliged no longer to trespass on or to exer- 
cise any right over the land beyond the 
boundaries. As a matter of fact, the 
order shows that at thattime he was not 
in possession of land beyond the boundary. 
Theorder does not purport to evict any 
one, It purports to deslare the extent of 
possession of the parties. The effect of 
that order is that it is established against 
the defendant that he was not in possession 
beyond the boundaries in 1918: why he was 
not in possession is a question which is 
not answered by a mere reading of the order. 
The order having been made, the tenant 
took no steps to get it set aside; and he 
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now says that because the plaintiffs had 
taken no steps to getit set aside, because 
the claim by the Government wasa claim 
to a title paramount and because after the 
order it was legal for the khas mahal 
officers to treat the disputed land as part 
of the khas mahal, he is entitled to the 
benefit of the doctrine which gives an 
abatement of rent upon eviction by title 
paramount, 

On the other hand, it is contended by 
Mr. Ohakravarti on behalf of the plaintiffs- 
appellants that the case so made fails on 
amost particular point because there is no 
proof before the Court that the Government 
had in respect of thisland a title superior 
to that ofthe plaintiffs and had a right to 
enter upon the land demised. Upon that, 
it is quite clearto me that there is no proof 
in this case of any defect in the plaintiffs’ 
title. It was open to the defendant to raise 
that question and toshow that the plaint- 
ifs had no title and thereby to show 
that it would have been vain on 
his part toseek to question by suit the 
validity of the Collector's order. Had he 
done so and had he succeeded in proving. 
that, then, in my jadgment, he would 
have brought himself within the prin- ^ 
ciple of eviction by title paramount be- 
cause the law requires nobody to bring 
& vain suit. If it is clear that any suit 
brought by the defendant to set aside or 
overcome the difficulty raised by this order 
would have been dismissed, there could 
be neither reason nor convenience in 
requiring him to bring any such guit. 
The question is whether, in the absence 
of any evidence at all on behalf of this 
defendant to show that there was a defect 
in the plaintiffs’ title, he can claim an 
abatement on the basis of the order and 
the other facts found in this case, I am 
clearly of opinion that he cannot. It is 
essential for the application of this princi- 
ple that 16 should be made out not 
merely that the tenant has had to leave 
& part of the land demised, not merely 
that he has done so against his Will but 
that he has done so at the instance ofa 
person who has a right to interfere with 
his podsession. That this hag been the 
law in England is recognized by the 
judgment, of the earned Judge and, in 
my opinion, there can be no doubt that 
that is so. Among the cases on the point, 
I may refer, first, to the case of Matthey 
v. Curling (1), a decision of the House of 


(D (1928) 2 A. 0.180; 91L.J. K. B. 593; 127 L, T. 
241: 66 S. J. 386; 38 T. L. R. 475, 
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Lords where the circumstances were very 
strong. It was a case where the War 
Office at the time of the war under the 


powers conferred by the Defence of 
the  Heslm Regulations entered on 
premises which had been let to the 


lessee and after occupying them for a 
substantial time left those premises in a 
state of very great disrepair and the 
premises were also burnt down by fire 
In that case, the House of Lords laid 
strong emphasis upon the necessity of 
showing actual defect in title. Lord Buck- 
master said:— 

“There has been throughout the cage some 
confusion as to what constitutes a defence 
on the ground of eviction by title 
paramount. It is assumed that this means 
by an act which, the lessee could not 
control; but there is no trace of such a 
doctrine in any of the authorities. Eviction 
by title paramount means an eviction 
due to the fact that the lessor had no 
title to grant the term, and the paramount 
title is the title paramount to the 
lessor which destroys the effect of the 
grant and with it the corresponding liability 
for payment of rent.” 

That this doctrine is old and well 
settled may be found from the case of 
Mayor of Poole v. Whitt (2). In that case, it 
was said: 
“The plea also staties that the Sheriff 
delivered the demised premises to Parr 
under the elegit, and that by virtue of 
the delivery aforesaid, Parr entered and 
expelled the defendant. This bound the 
defendant to prove that Parr did enter 
and evict by virtue of that elegit, I 
doubt ifthat must necessarily mean that 
he entered and dispossessed the defendant 
by the forms of an ejectment, for the 
party might yield without that pressure 
if he chose. But the defendant was bound 
to show that Parr, the party claiming, 
had such a title as conferreda right to 
eject him.” 

This is!consistent with the law as laid 
down in this Oourt by N.R Ohatterjea, 
J., in the case of Banka Behari Ghosh 
v. Madan Mohan Roy (3). Where the ten- 
ant had been ejected by a suit by another 
party, and his landlord, had ngt been 
impleaded in that suit, the Court held 
that that fact by itself availed nothing; 
it did not even throw the onus of proving 


(2) (1846) 15 M. & W. 571; 16 L. J. Ex. 229; 153 B, 

R. 976; 71 R. R. 765. . 

x3 88 Ind. Cos, 477; A.I. R, 1921 Cal. 532; 26 O. W, 
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title upon the lessor but the onus of 
proving the lessor's defect in title still 
remained with the lessee. Ine these 
circumstances, it appears to me that the 
appellants’ case must succeed as regards 
the contentions of eviction by ‘etitle 
paramount. 

I come then to consider whether in India 
el. (c), 8. 108, of the Transfer of Property Act 
gives rise toa different result. Section 108 
of the Transfer of Property Act is an endea- 
vour to state in a series of clauses the rights 
and liabilities of lessors and lessees and 
I shall endeavour to omit from considera- 
tion as faras possible the circumstance 
that nearly all these clauses are expres- 
sions of well-settled principles familiar 
in the Laws of England. The first clause 
with which we are concerned is this : 

“The lessor shall be deemed to con- 
tract with the lessee that, if the latter 
pays the rent reserved by the lease and 
performs the contracts binding on the 
lessee, he may hold the property during 
the time limited by the lease without 
interruption.” 

That is a statutory form of covenant 
for quiet enjbyment. It is wider than 
the covenant in England which is limited 
under the Common Law because it is not’ 
limited to the acts of the lessor himself 
or of a person claiming through . or 
under him. It is the equivalent of an 
express covenant for quiet enjoyment 
commonly, I do not say usually, put in 
leases. We have, therefore, to examine 
its meaning. On the face of it itis a 
covenant. It is a thing which sounds in 
damages. It is ‘not a statement that it 
is the duty of the lessor as between 
himself and the lessee to take steps 
actively to protect the lessee's possession. 
Such & doctrine is wholly alien to the 
Laws of England and it would be wholly 
unworkable and impracticable. What it 
means ig that the lessor will. 
be answerable in damages if the event 
contemplated should occur. Olause (n) has 
been pointed to as showing that the lessor 
owes a duty to the lessee to protect 
him from legal proceedings which would 
interfere with his possession but this is 
entirely contrary to its real purport and 
effect. That Olause throws a duty upon 
the lessee in order that the lessor may 
if he chooses protect his own interest 
and may besafeguarded against the results 
of 8 collusive eviction submitted to by 
the lessee. Ordinarily the measure of 
damages for breach of the covenant for 
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quiet enjoyment would not be the amount 
or & proportion ofthe rent and itis to 
take atong step when from this covenant 
the learned District Judge infers that 
the tenant can get abatement of rent. 
Prima facie the two matters are not 
directly connected and so far as I know 
there is no authority for connecting 
them. 

The next question is what the events 
contemplated are: what acts are within 
this covenant. It is reasonably clear 
upon the construction which has been 
put upon itin Indian cases in particular 
the case to which I have already referred, 
namely, the case of Banka Behari Ghosev. 
Madan Mohan Roy (3), that the scope of 
this covenant isto include lawful acts of 
third persons as well as ofthe lessor or 
persons claiming under him. I do not 
knew that this matter can be expounded 
better than it was expounded in the judg- 
ment of Mookerjee, J., in the case of Uday 
Kumar Das v. Katyani Debi (4). It is 
clear that what is contemplated by the 
covenant is lawful entry, eviction or 
interruption of the lessee. No lessor can 
guarantee that his lessee will not be sub- 
ject to trespass or wrongful acts on the 
part of a third party. What he does 
covenant is that his title is such that no 
lawful entry or eviction or interruption 
will occur. 

Now, it is said in this case that, as the 
Oollee‘or has made an order which stands 
good until it is set aside, the possession 
of the Government in this case is law- 
ful. In my judgment, that contention is 
entirely unsubstantial. The order of the 
Collector declared possession as he found 
it. It shows that the Government prior 
to this order had got into possession. If 
the Government had no right „to 
get into possession, the Oollector's 
order operates to prevent the plaintifis 
or the defendant from disturbing that 
possession except by due process of law. 
But it does not make that possession 
lawful as against the plaintifs or the 
defendant for any of the purposes with 
which we are now concerned. If a 
trespassers possession is confirmed in 
such a manner, he remains a trespasser 
for the purposes of the present question. 
One has to look in all these cases to 
the real source of injury, One has to 
see when a man is dispossessed by the 
process of law whether heis dispossessed 

(4) 09 Ind. Cas, 126; 49 0, 948; 35 0. L, J. 292; A. I- 
R. 1922 Oal. 87. 
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by his own fault or by the defect in the 
title of his lessor. In this case, it is 
necessary to determine whether the entry 
by the Government which took place 
prior to this order was an entry of a 
person having a better right than the 
plaintiffs or whether it was a wrongful 
or tortious act on the partof the Govern- 
ment. Until that question is settled, 
cl. (c), 8. 108, of the Transfer of Property 
Act, is of no use to the defendant. l am, 
therefore, of opinion that, on that which 
was the only remaining question in this 
case, the learned Judge's decision cannot 
be upheld. Thelearned Judge has thought 
that the doctrine as regards eviction by 
title paramount is different in India 
from what it is in England and he has 
relied wrongly upon the covenant for 
quiet enjoyment in support of his argu- 
ment. 

In my judgment, this appeal must be 
allowed and we vary his order by dis- 
allowing abatement in respect of the area 
of 157 bighas 9 cottas 134 chitacks in the 
plaintiffs’ share from which the defendant 
has been evicted by the Government. 
The appellants will get their costs in 
this Court; but in the lower Courts each party 
will pay its own costs. 

Mukherji, J.—1 agree. 

A. Appeal allowed, 


CALCUTTA HIGH COURT. 

APPEAL FROM ORIGINAL DROREB 

No. 33 oF 1927. 
February 10, 1928, 
Present:—Mr. Justice B. B. 
Ghose and Mr. Justice Oammiade. 
BEJOY OHAND MAHATAB 
— APPBLLANT 
versus 
GURUPADA HALDAR AND oTHRES— 
RRB:PONPRNTS. 

Landlord and  tenant— Adverse ssession—Dis- 
clamer by tenant to landlord's know dge—Tenancy, 
whether terminates—Possession of tenant, whsther 
becomes adverse to landlord—Land Acquisition Act 
(I of £894)—Apportionment between landlord and 
tenant—Trtle of landlord—Proof of adverse posses 
sion—Onus_of proof of, permanent tenancy. 

The mer act of the tenant disclaiming the title 
of the landlord to his knowledge will not deter- 
mine the tenancy and convert the tenant into a 
trespasser so as to cause the Statute of Limitation 
to run against the landlord and to extinguish by 


lapis of the time the title of the landlord. [p. 845, co 


a 


Jagdeo Narain Singh v. Baldeo Singh (5), Moham- 
mad Mumtaz Ali Khan v. Mohan Singh (0), Madhav 


117 I. O. 1939 


rao Waman Saundalgekar v. Raghunath Venttatesh 
Deshpande (7) and Nainapillai Marakayar v. Rama- 
nathan Cheitiar (8), followed. : 

Tekaetnee Goura Coomaree v. Saroo Coomaree (9) 
and Giris Chandra Gangopadhaya v. Sri Krishna De 
Nag (10), distinguished, 

The onus of proving thata tenancy is permanent 
is on the tenant. (p. 846, col. 2.] 
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that the rent was not charged for a considerable 
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manent tenancy. [rb1d.] 
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session may give rise toan inference that he was a 
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Appeal against a decree of the Special 
Land Acquisition Judge, 24-Pargannas, 
dated the 8th of February, 1927. 

Mr, D. N. Chakrabartty (with him Babus 
Sarat Kumar Mitra and Satindranath Ray 
Choudhury), for the Appellant. 

Dr. Sarat Chandra Basak (with him Babus 
Hupendra Coomar Mitter and Probodh 
Chundra Mullick), for the Respondents. 

JUDGMENT. 

B. B. Ghose, J.—This is an appeal 
by the claimant No. 6 against the judg- 
ment and decree ef the District Judge 
acting as the Special Land Acquisition 
Judge on a reference made by the 
Collector under the Land Acquisition 
Act as to the apportionment of the 
compensation paid with regard to the 
acquisition of certain lands in the suburbs 
of Oaleutta. The claimant No. 6 who 
was described as the plaintiff in the 
Oourt below prayed for the compensation 
with regard to a certain area of the lands 
acquired which has now been found to 
be about 10 cottas as against the* claimants 
Nos. 1 to 5, who had been described as 
the defendants in the Court below. The 
real contesting parties were claimants 
Nos. 1 and 2. Olaimant No, 1, claimed 
to be the owner of the lands in lakheraj 
right and claimant No. 2, who 
is the wife of claimant No. 1, claimed 
the property in her right as mourasht 
mokurrari holder under her husband, the 
claimant No. 1. The Collector awarded 
the entire amount of compensatioh to 
the claimants  Nos.land 2. The other 
claimants had no subsisting interest in 
the property and their position may be 
altogether neglected. The real contest 
was between claimant No. 6 as the plaintiff 
and the claimants Nos. 1 and 2 as the 
defendants. The learned Judge held that 
the plaintiff was not entitled to any 
portion of the compensation and has 
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dismissed his claim. From that judgm en 
the plaintiff appeals to this Court. 

The learned Judge found that the 
property was not lakheraj property of 
the claimant No. 1, but that it was 
situated within *touzi No. 33 belonging 
to the appellant. The predecessor-in-interest 
of claimant No. 1 Kinuram Halder, was 
a tenant on the land under the predecessor- 
in-interest of the appellant who appears 
to have been a recent purchaser, at a 
rent of Re. 1-1 anna 3 pies. The 
land was originally a tank with its banks 
which has been filled up by claimant 
No. 1 five or six years before the 
acquisition. Although the learned Judge 
found that the land was within the 
zemindari to the appellant and the 
claimant No. 1 was a tenant with regard 
to the land, he dismissed the appellant’s 
claim on two grounds. He held first that 
the title of the plaintiff-appellant was lost 
by the rule of limitation, as the claimant 
No, 1 was in adverse possession of the 
property for a period exceeding 12 years. 
He next found that even if the title of 
the plaintiffappellant was not barred by 
limitation, the father of claimant No.1, 
Kinuram Halder, was in possession under 
a permanent tenancy right, and so the 
plaintiff would only be entitled toa very 
small sum of money, and that even if 
he be allowed 20 or 30 times the rent 
payable, that would be a very insignificant 
sum; and upon that view also he held 
that the plaintiff was not entitled to any 
part of the compensation. He, therefore, 
made an order that the award of the 
Collector giving the entire sum to the 
claimant No. 2 except a very small 
amount given to the claimant No. 1 should 
be supported. ; 

On behalf of the appellant it was 
argued that the learned Judge was wrong 
both in his view that the plaintiff's title 
was barred by limitation and also with 
regard to his view that Kinuram and 
after him Gurupada, the claimant No. 1, 
had a permanent tenancy right with 
regard tó the land in dispute. The 
contention on behalf of the plaintiff-appel- 
lant was that he was entitled to the whole 
of the compensation with regard to the 
ten cotias of land. On behalf of the 
respondents, the first point urged was 
that the learned Judge was wrong in 
holding tbat the disputed land fell within 
touzi No. 33, whieh is the property of 
the Maharaja, the plaintiff-appellant, and 
that the QOommissioner’s report to that 
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effect ought not to have been accepted 
by the learned Judge. On that ground 
the gespondents wanted to support the 
decision of the learned Judge in the 
first instance, There is, however, considerable 
dificulty in the way of the respondents 
to support that contention. The first 
difficulty is that they have not printed 
the report of the Commissioner, nor the 
map prepared by him, nor the chitta 
which was prepared after the khasra 
measurement made with regard to the 
property in question and thesurrounding 
places. In the absence of all these papers 
the learned Advocate appearing for the 
respondents tried to support his contention 
by reading passages from the evidence 
of the Commissioner and commenting 
upon them to the effect that the Oom- 
missioner’s relaying the khasra map with 
reference to the chitta was unsatisfactory. 
I do not think that that is the proper 
way of attacking the measurement made 
by the Commissioner and also of attacking 
his report without any reference to the 
report itself. To my mind it seems that 
the passages in the evidence of the Com- 
missioner to which reference was made 
by the learned Advocate were given in 
answer to questions put by the cross- 
examining Oounsel to the Commissioner 
with reference to his report, and one can 
hardly understand those statements 
without any reference to the report itself. 
Reading the evidence of the Commissioner 
ag a whole, it seems to me that he 
made évery endeavour to find the true 
state of things with reference to the 
map of 1849 (Ex.7) and to the 
chitta prepared by the Government 
officials. The khasra was treated by the 
Commissioner as the thak survey map. 
An objection was taken on behalf of the 
respondents here that that  khasra map 
was not really the thak map. There 
were no stations in the map and so forth. 
But these questions about the absence of 
proper stations inthe map or that this 
khasra could not have been the thak 
map do not appear to have been 
specifically put to the Commissioner when 
he was examined in Oourt. Nor is it 
suggested that there is any other thak 
map with regard to the locality in 
question. It does not appear 
objection was specifically taken in the 
Court below that the local investigation 
of the Commissioner was erroneous in 
substance. On the other hand, as the 
learned Judge observes, the engineer who 
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was employed by the respondents to 
make a survey of the locality and of the 
land in dispate said that his map agrecd 
more or less with the Oommissioner’s 
map and Smart's plan. I should observe 
here that the engineer who was employed 


by the defendants-respondents had not 
much experience with regard 
to thak maps, as he himself states 


that in the course of his long experience as 
a civil engineer, he had to deal with thak 
maps on three or four occasions only. His 
evidence, therefore, as against the evidence 
of the Oommissioner appointed by the 
Court is really of no value. But as the 
result of his survey agreed with that of the 
Commissioner, it is unnecessary to state 
anything further in detail with regard to 
the evidence of that gentleman. In my 
opinion, therefore, the respondents have 
not succeeded in displacing the finding of 
the learned Judge that the 10 cottas of 
land within the premises No, 23 (1), Radha- 
nagor Road, appertains to the plaintiffs’ 
touzi No. 33 and are covered to dag No. 22 
of the chitta, That being soit follows thas 
the father of the defendant, claimant No. 1, 
Kinuram, was a tenant on the land and 
that it was not the lekheraj or brahmattar 
jand of Kinuram. This last proposition 
has not been contested by the respondents 
here. 

The next question we have to deal with 
is with regard to the contention of the ap- 
pellant that the learned Judge was wrong 
in holding that the Maharaja, the appellant, 
had no subsisting title in the acquired land 
at the date of the acquisition. The propo- 
sition as to the loss of plaintiffs title by 
adverse pogsession, it need hardly be men- 
tioned,is that the land should be in the 
first place found to be in the possession of 
a person adversely to the true owner. If 
the land isin possession of a tenant of the 
owner,it*is the owner's possession, The 
tenant so long as he remains a tenant can- 
not be held to bein possession of the pro- 
perty adversely to the true owner so as to 
bar his title by the Statute of Limitation. A 
person who was a tenant can only be said 
to have held adversely to the owner of the 
property when his character as tenant 
ceases gnd he becomes a trespasser on the 
land. ‘The character ofa tenant as a tenant 
ceases only when the tenancy is determined 
and not before. A tenancy cannot be deter- 
mined by a mere disclaimer by the tenant 
that he holds he property as his own, even 
if it be to the knowledge of the landlord, if 
the landlord does not take any advantage of 
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the disclaimer so as to be entitled to take 
possession ofthe land. It seems to me that 
this is the real principle as regards the rule 
of adverse possession as between landlord 
and tenant, I may refer to the law on the 
subject from a well-known book, Light- 
wood on Possession of Land at page 164, not 
as an authority but as a summary of the 
general principle of law expressed in ap- 
propriate language. Where land was in 
the possession ofa tenant, not only was 
the possession consistent with the title of 
the landlerd but the tenant could not by 
himself alter its character. The duty 
which he owed the landlord of preserving 
his title prevented any acts of his frem 
having the effect of acts of adverse posses- 
sion [ per Lord Eldon, O., Cholmondeley v. 
Clinton (1)]. By disclaiming the landlord's 
title he would forfeit the term [Doe v. Pasqu- 
ali (2), and Doe v. Stanion (3)| but the land- 
lord was not bound to take advantage of 
the forfeiture, and might enter upon the 
natural expiration of the term [Doe v. 
Danvers (4) |. And when the 
tenant for years became a tenant at 
sufferance by holding over, it appears that 
he was still unable to disseize his landlord 
and gain an adverse possession, or at any 
Tate such disseizin would not be presumed 
from mere length of possession. This 
principle may very well be gathered from a 
series of cases decided by the Privy Council: 
Jagdeo Narain Singh v. Baldeo Singh (5), 
Mohammad Mumtaz Ali Khan v. Mohan 
Singh (6), Madhavrao Waman Saundalgekar 
v. Raghunath Venkatesh Deshpande (7) and 
Nainapillat Marakayar | v. Ramanathan 
Chettiar (8). What the learned Judge has 


(1) (1821) 4 Blighlat p.96;4 E. R. 1; 2 Jac.& 
walk: 1; 22 R. R. 84 


2) (1793) Peake 259; 3 R. R. 688; 170 E. R. 149. 
3) (1830) 1 M. & W. 693; 1 Tyr. & G. 1065; 2 
Gale 154; 5L.J. Ex. 253; 150 E, R. 614; 46 R. R. 


464. 

(h (1808) 7 East 299 at p. 321; 103 E, R, "5. 

6 1 Ind. Cas, 984; 491. A. 399; 27 O. W.N. 925; 
3P.L T. 605; A. L R. 1922 P. O. 272, 36 O. L. J. 499; 
32 M. L. T. 1; (1923) M. W. N. 361; 2 Pat, 38; 45 M. L. 
J. 480 (P. OJ. 

(8) 74 Ind. Cas, 476; 50 T. A. 202; 28 O. W. N. 840; 
A.I. R. 1923 P O. 118; 21 A. L. J. 757; 45 A. 419; 
36 O. O. 231; 45 M. L. J. 623; 9 O. & A. L.R. 901; 
10 0. L. J. 383; 19 L. W.283; 89 O.L. J.9295; 38 M. 
L. T. 321 (P. 0). 

(T) 14 Ind. Cas, 362; 501, A. 25% 28 O. W.N. 857; 
25 Bom. L. R. 1005: (1823) M. W. N. 689; A. LR. 1923 
P. O. 305; 33 M. L. T. 389; 47 B. 798; 20 L, W. 248; 47 
M. L. J. 248 (P. O.) 


(3 33 Ind. Oas. 226; 5l I. A. 83; 47 M. 337; 28 O. 
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L. J. 130; 34 M. L. T. 10; (1924) M, WN, 293; 46 M. 
x Vd 10 O.& A. L, R. 464; L. R. 5 A, (P. C.) 33 
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found in this case was that in 1903-1904 
there was a Government survey of the 
lands held by Mr. Smart. At that time 
officers of the Maharaja, the appellant 
before us, were present. The register that 
was prepared after Smart's survey recorded 
the entire land as bbing the proprietary pés- 
session of Gurupada's mother Hemangini 

the executrix of the Will of her husband 
Kinuram. There is no evidence that from 
that time, if not from before, the Maharaja's 
people ever asked for, or were paid, any 
rent. Thelearned Judge says that there 
was & clear assertion by the tenant of 
hostile title to the knowledge of the Mahs- 
raja. In that view of the case, the learned 
Judge held that the Maharaja had no sub- 
sisting title when the land was acquired 
in the year 1920. In my opinion the iearn- 
ed Judge was wrongin his view, as I have 
pointed out, that there could not have been 
any adverse possession by the tenant as 
against the landlord so as to extinguish 
the title of the landlord. Reference has 
been made to a case decided by the Judi- 
cial Committee, on behalf of the respond- 
ents. Tekaetnee Goura Coomaree v. Saroo 


" Coomaree (9). That case, in my opinion, has 


no application to the present controversy as 
there it was found that the tenant had the 
mokarrart right claimed by grant. 

The learned Advocate for the respond- 
ents next relies upon certain observations 
in the judgment of Mookerjee, J 4 in the 
case of Giris Chandra Gangopadhaya v. Sri 
Krishna De Nag (10). Apparently the 
observations made by the learned J udge to 
gome extent support the contention of the 
learned Advocate. It seems to me how- 
ever, that the learned Judge did not mean 
to lay down that the mere act of the tenant 
disclaiming the title of the landlord to his 
knowledge would determine the tenancy 
and convert the tenant into a trespasser so 
as to cause the Statute of Limitation to run 
against the landlord and to extinguish by 
lapse of the time thetitle of the landlord 
If that was what the learned Judge meant 
to lay down, I must respectfully differ from 
view, s 
_ Itis no doubt true that when thet 
is determined either by efflux of lino puo 
service of proper notice by either Side, by 
surrender or by  forfeiture which has 
been taken advantage of by the landlord 
the relationship between landlord and 
tenant ceases and the quondam tenant 


(9) 19 W. R. 252 (P. O.). 


(10) 75 Ind. Cas. 325; 380. L. J. 2 ; 
R, 1924 Oal, 168, 66 at p.270; A, , 
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would then be in possession as a trespasser, 
but the mere act of the tenant repudiat- 
ing the tenancy, where the lessor or his 
transferee does not do any actshowing his 
intention to determine the lease does not 
pw an end tothe tenancy. It has been 
held in this Court that a landlord cannot 
bring a suit to eject a tenant on the 
ground of forfeiture, without previously 
expressing his intention to determine the 
tenancy by some overt act, when the 
enant incurs a forfeiture, see Naurang 
Singh v. Janardan Kishore Lal Singh Deo 
(1b. I need hardly say, that mere non- 
payment of rent or discontinuance of 
payment of rent by itself does not create 
adverse possession. Prosonna Kumar 
Mukherjee v. Srikant Raut (12) appreved in 
Jagdeo Narain Singh v. Baldeo Singh (5). 

The next question is whether the tenancy 
of defendant No. 1 was a permanent 
tenancy. The defendant No. 1 who is 
really the tenant never claimed any such 
interest. His only plea was that he was 
in possession of the property in absolute 
right and that he had created a maurasht 
mokarrari lease in favour of his wife by an 
instrument, dated the 20th of July, 1921, 
and thatthe property did not appertain 
to touzi No 33—belonging to the Maharaja. 
The claimant No. 2 who is the sub-lessee 
of the claimant No.1, however, said that 
assuming that the land  appertains to 
touzi No, 33, it was held by Babu Guru- 
pada Haldar, that is claimant No. 1, and 
his predecessors as tenants under the 
Maharaja under a permanent tenancy 
and that she was entitled to the whole 
of the compensation minus 20 times the 
annual rent claimed by tbe Maharaja. 
Whether that lady was entitled to raise 
the plea of permanent tenancy of her 
husband, her lessor, as against the plaintiff 
is a question which has been contestéd by 
the appellant because such a question 
was never raised by the actual tenant 
himself. But as this question was raised 
in the issues we think it may very well 
be discussed. The only ground on which 
the learned Judge has held that the 
tenancy of Gurupada and his father 
Kinuram was a permanent tenancy, was 
that the rent was never changed at least 
from 1847 down to the present time, 
although it is notorious that value of 
janded property in Calcutta and its 


(11) 41 Ind. Gas. 952; 45 0. 409; 22 O. W. N. 312; 
10. 
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suburbs had risen considerably; and 
secondly, from the fact that the land 
was undoubtedly in the occupation of 
defendant No.1 and his father from 1847, 
he makes an inference that it was in his 
possession from 1830 ss the rent was 
said to be fixed in sicca rupees and from 
that he makes the inference that the 
tenancy might have been in existence 
from the Permanent Settlement. There 
cannot be any question that the onus of 
proving permanent tenancy right is on 
the tenant. See Secretary of State for 
India v. Luchmeswar Singh (13), Seturathan 
Iyer v. Venkatachala Goundan (14) and 
Nainapillai Marakayar v. Ramanathan 
Chettiar (8). Here the land was only a 
tank, it was not leased for residential 
purposes and the mere fact that the rent 
was not changed fora considerable time 
would not give rise toany inference of 
permanent tenancy. See the cases cited 
above [Nainapillai Marakayar v. kama- 
nathan Chettiar (8) and Secretary ef State 
for India v. Luchmeswar Singh (13).] Under 
the cireumstances I am unable to agree 
with the learned Judge below that the 
defendant had succeeded in proving that 
there was a permanent tenancy. There 
is no evidence that the rent with regard 
to such Jand had gone up, recently. On 
the other hand, the appellant says that the 
value of the land has increased only after’ 
tho Improvement Trust had begun to ac- 
quire lands in that locality. That is, how- 
ever, a question which we cannot on the 
record consider to have been established 
by either side. I am unable to hold, as I 
have already «stated, that the defendant has 
been able to prove any permanent tenancy. 
That being so, he must be considered to be 
a tenant from year to year, although in the 
petition ofthe appellant it was stated that 
he was merely a tenant-at-will, The fact 
that the ¢enant had been in long possession 
may give rise to an inference that he was a 
tenant from year to year. 

Next comes the question as to the amount 
of compensation which the appellant is 
entitled to get. The land was valued at 
the«ate of Rs. 1,200 per cotta by the Gol- 
lector. The total amount given for this 
piece et land would be Rs, 12,000. The 
land was a tank before it was filled up by 


^13) 16 L A. 6; 16 0.223; 13 Ind. Jur. 10;5 Sar. P. 
0. J. 275 (P. C.). 

(14) 56 Ind. Gus, 117; 47 I A. 76; 43 M. 567525 O. 
W. N. 485; (1995) M. W. N. 61; 27. M. L. T. 102; 111, 
W. 399; 38 M. L. J. 476; 22 Bom, L. R. 578; 18 A. Ly 
J. 701 (P. C.). 
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the claimant No.1. It was said on behalf 
Of the respondents that it was done at 
the cost of 5 to 6 thousand rupees, as stated 
by one of the witnesses for the plaintiff- 
appellant. No evidence has been given on 
behalf of the defendants as to what amount 
was actually spent. Under the circum- 
stances, I think it would be just and proper 
that the plaintiff should be allowed com- 
pensation with regard to the land valued 
only astank which is generally valued at 
three-fourths of the value given for the 
tank-filled lands, that is to say, he will get 
Ra. 900 per cotta as compensation. Although 
there were banks which might have been 
differently valued from the land valued as 
tank, I think that if Rs. 900 per cotta is 
given all round, that would give some 
amount of compensation which the defend- 
ant would be entitled to get as his com- 
pensation for the unexpired period of his 
yearly tenancy. 

I would, therefore, make this order that the 
appellant will be entitled to get Rs. 9,000 
as the value of the land and Rs. 1,350, 
as the statutory allowance with interest at 
the rate of six per cent. per annum from the 
date when the claimants Nos. 1 and 2 re- 
ceived payment of the sum from the Ool- 
lector up to this date, The total amount 
will bear interest at the rate of six per 
cent. per annum from this date until realis- 
ation. 

As both the parties have gained to some 
extent and lost to some extent, we give no 
costs either in this Court or in the Oourt 
below. 

Cammiade, J.—1 agree. 

A. Appeal allowed in part. 





GALCUTTA HIGH COURT. 
AÀPPBAL FROM APPELLATE DRHORRE No. 1198 
or 1926. 

July 16,1928. ° 
Present:—Mr. Justice Cammiade and 
Mr. Justice Ghose. 
BENODE BEHARI MANDATL —PLAINTIEF 
—APPELLANT 


versus 
JITENDRA PROSAD OHATTERJI AND 
OTHARS— DEFENDANTS— RESPONDENTS, 
Bengal Tenancy Act (VIII of e1585), s. 87 Transfer 
of non-transferable holding—Tenant remaining in 
possession of some portion—Landlord’s right to re- 


enter. 

A landlord can question the sale of a non-trans- 
ferable tenancy and claim re-entry only where it is 
followed by complete abandommen of the lands by 
the tenant. If the tenant continues in possession 
of some of the lands there is no complete abandon- 
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ment and the landlord is not entitled to re-enter. 


Appeal against a decree of the Sub-Judge, 
Burdwan, dated the 2lst January,” 1926, 
modifying that of the Munsif,Second Court, 
Burdwan, dated the 2ist July, 1924, : 

Messrs. Naresh Chandra Sen Gupta “and 
Urukramdas Chakrabarti, tor the Appellant. 

Mr.Mritunjoy Chatterji, for Mr. Pramatha 
Nath Bandopadhaya, for the Respondents. 

JUDGMENT.—This is an appeal by 
the plaintiff in & suit for recovery of posses- 
sion of certain lands on declaration of his 
title. The lande in suit formed parts of 
two different occupancy holdings, one 
bearing a rental of Rs. 37-8-0 and the other 
bearing a rental of Rs, 9-4-0. Those two 
tenancies were brought to sale in executien 
of a money-decree and they were purchased 
by the plaintiff, and the plaintiff took 
delivery of possession on 12th December, 
1921. He was subsequently dispossessed of 
some of the lands by defendant No. 1 in 
collusion with other defendants, including 
the landlords; and the plaintiff brought the 
suit in order to recover possession of the 
lands of which he had been dispossessed. 
The first Oourt decreed the suit so far it 
related to lands of the tenancy of Rs, 9-4-0 
and dismissed it in respect of the lands of 
the other tenancy. Both parties appealed and 
the learned Subordinate Judge dismissed 
the suit entirely. ' As will appear from the 
judgment of che learned Subordinate Judge 
the plaintiff took care not to take possession 
through Oourt of the whole of the landa of 
the two tenanciesand the plaintiff is now 
in posseseion of some of the lands of these 
tenancies, and he claims to recover posses- 
sion of only those other lands which were 
delivered to him, and of which he was sub- 
sequently dispossessed. The defendants 
set up a story that the tenant whose . 
tenancies were sold in execution of the 
money-decres had surrendered the hold- 
ing to the landlords prior to the date of 
the execution sale, and that the landlords 
had held the lands khas for some time and 
had subsequently settled them with defen- 
dants Nos. land 6. Therefore, defendant 
No. 6, the original tenant is still in posses- 
sion of some of the lands of the two 
tenancies. 

As regards the story of the surrender, 
the learned Courts below have found that 
the story is false and that it has been con. 
cocted with a view to cheat the plaintiff. 
The learned Subordinate Judge has, how- 
ever, dismissed the plaintiff's suit holding 
that because the plaintiff had purchased the 
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entire holding at the execution sale, his 
urchase was of no effect as against the 
andlords; and the Subordinate Judge con- 
giderefl this argument sufficient for dismiss- 
ing the plaintiff's suit. In this he was in 
error. So far as the tenant-defendant No. 6 
was concerned it was not open to him to 
question the sale. The landlords could 
only question the sale if it had been 
followed by complete abandonment of the 
lands by the tenant. As the findings of 
the Courts below are that the tenant is 
still in possession of some of the lands, it 
follows that there has been no abandonment 
which entitles the landlords to re-enter. 
The fact that the plaintiff did not take 
possession of all the lands is a material 
circumstance which the learned Subordi- 
nate Judge has failed to appreciate. It is 
this circumstance which puts the landlords 
out of the Oourt in the matter of re-entry. 
The plaintiff is in the position of a purcha- 
ser of a portion of a non-transferable occu- 
pancy holding as against whom no Jandlord 
has a right of re-entry. 

The appeal, therefore, succeeds and the 
suit is decreed in its entirety with costs in 
all Courts. 

A. Appeal accepted. 


CALCUTTA HIGH COURT. 
APPEAL FROM ABEN Dzorss No. 2069 or 
1925. 

February 22, 1928, 

Present :—Mr. Justice B. B. Ghose, and Mr. 
Justice Cammiade. 

K. S. BONNERJEE, OFFICIAL 
RECEIVER, HIGH COURT, CALOUTTA 


—JPLAINTIFF—APPBLLANT d 
: versus 
KAMDAR ALI AND OTHHRS—DREPBNDANT&E— 
RESPONDENTS, 


Grant—Grant subject to burden of service and in 
lieu of service, distinction between—Grantor's right 
to resume—Evidence of nature of grant. 

If land is held subject to the burden of service 
and not in lieu of wages, then as long as the holders 
of the grant are able and willi to perform the 
serviee, the grantor has no right to put an end to 
the tenure, whether the services are required or not. 

The defendant and his predecessors were holding 
the plaintiff's land for upwards of 40 years. They wera 
plying aferry across an Foss ig river levying toll 
from every person who occasion to use their 
boats except the plaintiff's men, The plaintiff claimed 
to resume the land on the d that the land was 
held in lieu of services and that he did not require the 
defendant's services any more: 
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Held, that the evidence did not lead to the infer- 
ence thatthe land was held in lieu of wages and 
that the plaintiff had, therefore, no right to resume. 


Appeal against a decree of the Addi- 
tional District Judge, Tipperah, dated the 
9nd of March, 1935, reversing that of the 
Subordinate Judge, First Oourt, Comilla, 
dated the 25th of June, 1924. 


Babu Rupendra Kumar Mitter, for the 
Appellant. 

Babu Sasadhar Roy (Sr.), for the Re- 
spondents. : 


JUDGMENT.—This is an appeal on 
behalfof the plaintiff against the judgment 
and decree of the Additional District Judge 
of Tipperah reversing those of the Subordi- 
nate Judge of that place. The suit out of 
which this appeal arises was one for reco- 
very of khas possession of certain lands on 
the allegation that they were chakran lands 
in the possessicn of defendant No. 1 and 
the other defendants who were in posses- 
sion under the defendant No. 1 deriving 
title from him. It was alleged that the 
defendant No. 1 held the lands on service 
tenure, and that the service was that he was 
to take the officers and malguzars of the 
plaintiff's estate across aferry in the river 
Gumti near Chandpur to their Jaffarganj 
Oachery. The learned Judge on a, 
has dismissed the suit on certain grounds. 

It appears to us that the real question for . 
decision in this case was missed by the 
Oourts below. The allegation of the plaint- 
iff was that the lands were held by the de- 
fondant No.1 in lieu of wages. The Dis- 
trict Board of that place started a ferry and 
under the Local Self-Government Act there 
could not be a ferry within two miles of 
the District? Board ferry and, therefore, the 
ferry plied by defendant No.1 had to be 
closed. The plaintiff, therefore, did not re- 
quire the services of defendant No. 1 any 
more, andon that allegation he asked for 
khas possession of the land in dispute. 
The defendant No. 1 desired to filea writ- 
ten statement which was too late and so it 
was rejected. Therefore so faras the de- 
fendant No. 1 wasconcerned the case was 
heard ex parte, The other defendants con- 
tested the suit on various grounds. One 
said that he did not hold the land under 
the deféndant N8.1. Others admitted that 
they held the lands under defendant No.1 
but the lands were held by defendant 
No, 1 in niskar right. The true question 
that seems to us which arises in the case 
is that the terns of the grant to defendant 
No. 1 must first be ascertained, It is found 
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that defendant No. 1 or his predecessor-in- 
interest had been holding this land for up- 
wards of 40 years. No documentary evid- 
ence has been produced to show the terms 
of the grant, nor is there any oral evidence 
of any person who can give either primary 
or secondary evidence of the terms of the 
grant. The plaintiff has examined some 
witnesses who were over 60 years of age. 
They speak in general terms that the grant 
. was made in lieu of wages of service. But 

they do not say that they personally knew 
about the grant. No special service was as- 
signed to the defendant No. 1. He plied the 
ferry and from the evidence it appears that 
he used to levy tolls from all persons who 
had occasion to uge his boat. Theonly thing 
which appears from the evidence is that he 
never used to charge tolls from persons con- 
nected with the plaintiff's estate and this 
was because he held the land in question. 

The real question then for decision is whe- 
ther the lands were held by the defendant 
No. l upon a grant subject to the burden of 
service or merely in lieu of wages. If the 
lands were held subject to this burden that 
he would carry all persons connected with 
the estate across the ferry without levying 
any toll upon them, then as long as the 
holders of the grant are able and willing 
to perform the service the landlord has no 
right to putan end to the tenure, whether 
the services are required or not. In the 
present case there is no allegation that the 
defendant refused to perform the service if 
he was allowed to do so. The terms of the 
grant are necessary to be ascertained in 
this case. The proposition is supported by 
the decision of the Privy Oouncil in Sri 
Raja Venkata Narasimha Appa Rao Baha- 
dur v. Sri Raja Sobhanadri Appa Rao Baha- 
dur (1). From the facts which wa had to 
go into, because it was not decided in the 
Courts below although there is evidence 
upon which we may come to a Conclusion, 
it appears that not only was there succes- 
gion without any interruption among the 
grantees of the land, but the grantee was 
allowed to sub-let the land to the other 
defendants, and those tenant-defendants 
alleged that they have been holding the 
land for a long series of years beyond liv- 
ing memory, and the other fact which has 
already been stated above that the defend- 
ant No. } was not in the exclusive service 
of the plaintiff for the purpose of plying the 
ferry. He did it for all people in that loca- 

(1) 33 L A. 46; 10 C. W. N. 16f; 3 O. L. J. 1; 3 
A.L. J. 55; 8 Bom. L. R. 1; 16 M. L. J,1; 1 M, L. 
T, 3; 29 M. 52; 8 Bar, P, O. J, 897 (P, O.). 
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lity and the only relation between the 
plaintiff and the defendant No. 1 was that 
he held those lands and his predecessors: 
before him and on that ground he ‘never 
charged any toll on the plaintiff's people; 
This does not lead to the inference that the 
lands were held in lieu of wages. 

We, therefore, agree with the District 
Judge although for different reasons. This 
appeal should stand dismissed with costs. 

A. Appeal dismissed. 


CALOUTTA HIGH COURT. 
APPRAL F2OM ORIGINAL ORDER 
No. 285 or 1925. 


January 11, 1928. 
Present:—Justice Sir Zahhadur Rahim 


Zahid Suhrawardy, Kr., and Mr. Justice 
Graham. 
GAIZADDY AND OTHERS—ÀPPBLLANTS 
versus 
SOROJ KUMAR AOHERJEE 
CHOWDHURY AND OTHERS 
— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. VII, r. 10, 
O. XLIII, r. 1 (w), O. XLVII, r.7—Appeal from 
order granting review, scope of—Civil Procedure Code 
—Order returning memorandum of appeal for pre- 
sentaten to proper Court, whether appealable— 
Practic—Conversion of appeal into revision. : 

The right to appeal against an order passed in 
review 18 limited (by O. /XLVII, r. 7, Oivil Pro- 
cedure Code, which controls the general provisions 
of O. XLIII, r. 1 (w). [p, 850, col. 2.) 

That an Appellate Court has acted upon an erroneous 
view ofthe law in granting a review onthe ground 
that it had no jurisdiction to entertain the appeal ia 
nota ground on which an appeal against an order of 
review can be presented. id] 

Wahed Ali v. Chanda Mra (1) and. S&rjya Narain 
Chowdhury v. Kunja Behary Mal (2), referred to. 

An order returning a memorandum of appeal for 
presentation to proper Court is -not an appealablé 
order though an order by an Appellate Oourt re- 
turning & plaint for presentation in proper Court is 
&ppealable. [p. 851, col. 2.] 

Quere—Whether an objection to the Oourt’s 
jurisdiction is one of the grounds upon which a 
review may be entertained though it is outside the 
limit placed by O. XLVII, r. 7. ip. 850, col. 2.] 

When an Appellate Court granted a review on 
the ground that it had no jurisdiction to entertain 
the appeal and returned the memorandum of appeal 
for presentation to the proper Oourt,and the appel- 
lant preferred an appeal from the order granting 
the review and from the final order passed en rea 


view : 

Leld, (1) that the appeal from the order granting 
the review was not maintainable; (p. 851, col. 1.] 

(2) that there was no ground for treating the appeal 
asan application for revision as the appellant could 
get rehef from the appeal which he had preferred from 
the final order, F ih] 


850 . 


Appeal against an order ofthe District 
Judge, Faridpur, dated the 26th June, 

925. 

. Babu Nirmal Chandra Chakrabarty, for 
the Appellants. 

"Babys Jogesh Chandra .Roy, Prokash 
Chandra Majumder, Apurba Charan 
Mukherjee, Ramani Mohan Chatterji and 
Biraj Mohan Roy, for the Respondents, 

JUDGMENT. 

Suhrawardy, J.—This in an appeal 
against an order of the District Judge of 
Faridpur, dated the 26th June, 1925, passed 
on review setting aside the previous judg- 
ment passed by the learned Judge on the 
18th April, 1925, and the decree following it 
and directing the memorandum of appeal to 
be returned for presentation in proper 
Court. The facts are that the plaintiffs- 
respondents instituted a suit in the Court 
of the Subordinate Judge for recovery of 
possession of immoveable property and 
for mesne profits accrued before the institu- 
tion of the suit and for those for the peried 
between the institution of the suit and the 
delivery of possession of the properties. 
The value of the lands in suit waa put at 
Rs. 1,600 and the value of the mesne profits 
claimed was put nr at Rs. 500 the 
total value of the suit being Rs. 2,100. 
The suit was decreed on compromise on the 
9th July, 1915. The plaintif took out 
execution of the decree and in Execution 
Oase No. 137 of 1921 applied for ascertain- 
ment of mesne profits, against the tenant- 
defendants who are the appellantsin the 
present case, in the Execution Department. 
The Executing Oourt which was the same 
Oourt which had passed the decree assessed 
the mesne profits at Rs. 15,588 with costs. 
The plaintiffs in another execution case, 
namely, the Execution Oase No. 85 of 1924 
took out execution of the decree for mesne 
profits. ‘The defendants objeeted to the 
execution on the ground thatthe decree for 
mesne profits passed in execution proceed- 
ings was without jurisdiction having 
regard to the provisions of the Code of 1908 
and it should, therefore, betreated as nullity 
and no execution could be levied on its 
basis. The objection was overruled. The 
defendant, thereupon, appealed to the 
District Judge of Faridpur who by his 
jadgment of the 18th April, 1925, allowed 
the appeal and held that the decree for 
mesne profits was a nullity and could not be 
executed. Thereafter the plaintiffs applied 
for a review of judgment to the District 
Judge on the ground that the appeal did 
not lie to him inasmuch ag the decree for 
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me sne profits amounted to Rs. 15,588 and 
the appeal lay to this Court and that the 
District Judge had no jurisdiciton to enter- 
tain the appeal. This application for 
review was granted and the present appeal 
is from this order. 

A preliminary objection has been taken 
on the ground that no appeal lies against 
the order ofthe District Judge The right 
of appeal against an order passed in review 
granting the application for review is given 
particularly by O. XLVU,r. 7, Oivil Procedure 
Oode. Under O. XLVII,r, 1 (w), an order 
underr.4 of O. XLVII, granting an applica- 
tion for review is mentioned as one of the 
appealable orders. Under O. XLVII,r. 7 
an appeal against an order granting an 
application for review will lie only on 
the grounds mentioned in that section, 
namely; on the ground that the application 
was made (a) in contravention of the provi- 
sions ofr. 2ofthat order which states that 
an application for review of a decree or 
order shall be made only to the Judge who 
passed the decree or order; (b) that the 
order in review was passed in contraven- 
tion of the provisions of r. 4, namely 
where an application for review is granted 
without previous notice to the opposite 
party or on the ground of diseovery of new 
matter or evidence without strict proof of 
such allegation. It has been held that the ` 
right to appeal against an order passed in 
review is limited by O. XLVII, r. 7 which 
controls tke general provisions of O. XLVII, 
r. 1 (w). See the cases of Wahed Aliv. 
Chand Mia (1) and Surjya Narain Chow- 
dhury v. Kunja Behary Mal (2). The ground 
taken in the appeal before us does not come 
within any of the grounds mentioned in O. 
XXVII. 7. The learned Vakil for the appel- 
lants who has ably argued the case before us 
has pressed the appeal on the ground that 
the learned District Judge has taken an er- 
roneous view of the law in holding that 
the appeal presented by the defendants did 
not lieto him but to the High Oourt. That 
is nota ground which can be said to ba 
one on which an appeal against an order of 
review can be presented. But it is 
argued son the authority of the case of 
Ram Prosad Pramanik v. Sri Charan Man- 
dal (3) that an objection to the Court's 
jurisdietich is one of the grounds upon 
which a review may be entertained though 
it is outside the limit placed by O. XLVI, 


P 52 Ind, Cae. 29; 30 O. L. J. 250. 
2) 66 Ind, Oas. 909; 25 O. W. N. 684, 
my 41 Ind, Cas, 276; 21 O, W. N, 1109; 270.L, J, 
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r. 7. Inthatoaseit has been held that 
an objection as to jurisdiction is an error 
which is apparent on the face of the record. 
Though I have my own doubt as to the 
correctness of the view expressed therein, 
the decision does not help the appellants 
in the present case inasmuch asthe ques- 
tion under our consideration is whether an 
appeal lies from the order of the lower 
Oourt. The decision would be relevant if 
there were objection to the competency of 
the review by the lower Appellate Court in 
proper proceedings. I am accordingly of 
opinion thatno appeal lies in this case and 
the present appeal is incompetent. 

We have been asked to treat the 
memorandum of appeal as an application 
unders, 115, Oivil Procedure Code, and 
to hold that the order passed by the lower 
Oourt was wrong and should be set aside. 
Ido not think that in the circumstances of 
this case this course ought to be followed. 
These circumstances are that the appel- 
lants have preferred an appeal which is 
numbered as Appeal from Order No. 35 of 
1924 against the order allowing execution 
and that appeal has not yet been heard. 
The appellants, therefore, are in no way 
prejudiced by the order of the Court 
below as they will get proper relief in that 
case if they succeed therein. Then again 
unders. 115, Oivil Procedure Code we 
are entitled to interfere with the order of 
the Oourt below if it has no jurisdiction to 
try the matter or it has tried it insuch an 
illegalor irregular way as to cause failure 
of justice. lt cannot be said that the 
learned District Judge of, Faridpur had no 
jurisdiction to review his own judgment. 
It cannot also be said that in* reviewing his 
own judgment he is guilty of illegality or 
material irregularity. All that he has done, 
ifhehas done anything, is that he com- 
Mitted an error of law. That is nota 
ground on which we should interfere with 
his order especially in a case wherethere has 
been no failure of justice and the party 
affected by the order has still his remedy 
open in another Oourt. This prayer, there- 
fore, we are unable to accede to, 

It will not be out cf place in this connec- 
tion to say that the right of appeal against 
the order of the lower Gourt maf be based 
on the wording of O. VIII, r. 10 read with 
8.141, Oivil Pocedure Oode and O. XLII, 
r.l(a) It may be argued that an order 
returning a memorandum of appeal is 
analogous to an order passetl by an original 
Court returning a plaint for presentation 
in proper Court; and as such an order is 
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&ppealable under O. XLIII,r. à (a), an 
order returning a memorandum of gppeal to 
be presented in proper Court is also appeal- 
able on the application of the provisions of 
8. 141. It has, however, been Hgld in 
‘Raghunath Charan Singh v. Shamo Koeri (4) 
that an order returning& memorandum of 
appeal for presentation in proper Court is 
not an appealable order though an order by 
&n Appellate Oourt returning & plaint for 
presentation in proper Court is appealable by 
virtue of the provisions ofs. .57 read with 
8. 582 ofthe Codeof 1882. I entirely agree. 
with the view expressed in that case and I 
do not think that the application of the pro- 
visions of s. 647 of the old Code ors. 141 of 
the new Code gives a right'of appeal against 
an order returning a memorandum of appeal 
for presentation in proper Appellate 
Court. s 

The result is that the appeal fails and is 
dismissed with costs—five gold mohurs. 

Graham, J.—I agree that there is , 
no appeal, An appeal lies from an order 
granting an application for review but is 
limited to the cases mentioned in O. XLVII, 
r, 7 (1), Civil ‘Pocedure Code.. None of 
the grounds mentioned therein exists here, 
The appeal is, therefore, incompetent and 
must be dismissed. I agree also that in 
view of the fact that the appellants will 
have their remedy in the appeal which they ` 
have filed against the order of the Subordi- 
nate Judge, we ought not to interfere in the 
exercise of our revisional jurisdiction. 


A. Appeal dismissed, 
(4) 31 O. 344. 


CALCUTTA HIGH COURT. 
OriviL Appaat No. 1027 or 1926. 
July 17, 1928. 
Present :—Mr. Justice Mukerjee and Mr, 

Justice Bose. 

J, EZEKEIL—PLAINTIFF—À PPRLLANT 

VeETBUS 
BRITISH INDIA STEAM NAVIGATION 

Oo., LTD. #ND ANOTHBR—DRFRNDANTS— 
RESPONDENTS, 

Bill of Lading —Shipper whether bound by Bill of 
Lading or forwarding note— Endorsee of Ball of Lading, 
whether bound by terms of Ball of Lading, 

An endorsee of a Bill of Lading who brings a suit 
against .the carrier on the basis of the Bill of Lading 
cannot be heard to say that he is not bound by its 
terms, . 853, col. 2.] 


Glyn Mills & Qo, v Eas & West India Dock Co 
(2), referred to. 
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If a shipper has chosen to receive a Bill of Lading 
certait form without protest, he would ordi- 
narily be bound by it and the mere production of 
the forwardfng note is not enough to show that the 
rightof the parties are governed by the forwarding 
note ard not by the Bil of Lading. If the 
shipper ts to escape from the cenditions imposed 
byt he bill of lading ho min sadduce evidence to show 
that the consignor did not expect the terms and condi- 
tions of the Bill of Lading to be incorporated into the 
contract or that the terms and conditions are out of the 
ordi or that the circumstances are such as would 
jndicate that the consignor did not bind himself to 
abide by all or any of those terms and conditions. 


[p. 853, col. 2. 
o, v. Walford (London) Ltd. (1) refter- 


Mm & 


Armour & 
red to. 


Appeal from appellate decree of the 
District Judge, Ohittagong, dated the 21st 
December, 1928. 


1 Mr. Chandra Sekhar Sen, for the Appel- 
ant. 

Messrs. S. M. Bose, Panna Lal Chatterjee, 
Satya Charan Sinha and Amulya Charan 
Sen, for the Respondent. 


JUDGMENT.—The plaintiff is the 
owner of a business in miscellaneous stores 
in Akyab. In August, 192', he sent a wire 
to Messrs. Lipton Limited in Oaleutta for 
despatching to his Akyabfirm 25 cases of 
Lipton’s white lable tea. Messrs. Lipton 
Limited received the order on 23rd and on 
. the next day i. e., the 24th, they booked at 
the office of the Rivers Steam Navigation 
Co. Ltd., at Jagannathghat a consignment 
of 25 cases, each case containing 64 one 
pound tins, of tea. The total weight of the 
consignment as entered in the forwarding 
note was 34 maunds 314 seers, and the value 
was declared to be Rs. 1,850 and it was 
entered therein that the consignment was 
to be carried to Akyab via Ohittagong. 
The cases were carried on a ship belonging 
to the Rivers Steam Navigation Oo. Ltd, 
up to Chittagong, where they were tran- 
shipped to a ship belonging to the British 
india Navigation Oo. Ltd., which carried 
them to Akyab on l4th September, 1921. 
The plaintiff's agent at Akyab was informed 
by the coolies who carried the goods from 
the ship to the wharf that the weights of 
the cases were remarkably low. On that 
the agent demanded an open delivery which, 
however, was refused. The agent then ap- 

oached the Oollector of Customs and the 
Wharf Superintendent, and ultimately the 
cases were opened and an inspection of the 
goods held and it was found that of the 25 
cases, 6 cases were entirely empty of tea, 
but filled with various sorts of rubbish, six 
cases were quite intact as regards their, 
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contents, while the contents of the remain- 
ing 13 cases had been partly abstracted. 
The plaintiff instituted this suit for a 
breach of the contract of carriage and pray- 
ed for recovery of Rs. 931-15-0 being the 
value of the quantity of tea abstracted and 
Rs. 207-8-0 being the damages caused by 
non-delivery. Thesuit was laid against the 
British India Steam Navigation Oo. Ltd., 
as defendant No. 1 and the River Steam 
Navigation Oo. Ltd., as defendant No. 2. 

It has been found as a fact by both the 
Courts below that the goods were lost in 
transit between Chittagong and Akyab. The 
trial Court absolved defendant No. 2 and 
passed a decree for Rs. 936-4-0 with costs 
against defendant No. 1 The latter pre- 
ferred an appeal with the result that the 
District Judge who heard the appeal allow- 
edit and dismissed the suit but made no 
order for costs. 

The District Judge, while finding all the 
facts in plaintiff's favour held that the con- 
signment was covered by a Bill of Lading 
issued by the British India Steam Naviga- 
tion Co. Ltd., which contained amongst 
others the clause: 

“The Company shall not be liable for 
loss, damage or delay directly or indirect- 
ly resulting from any of the following caus- 
es or perils howsoever occasioned; viz act 
of God, King’s enemies, piracy, robbery, 
theft or pilferage with or without violence 
on board or elsewhere, and whether by 
persons in the service of the Oompany or 
not, ete., etc.” 

The plaintiff has then preferred the pre- 
sentappeal, His contention is that defend- 
ants are bound bythe conditions that are 
mentioned on the back of the forwarding 
note, and it is those conditions and not the 
conditions in the Bill of Lading that repre- 
sent the contract of carriage, and that the 
risks in respect of which the Bill of Lading 
absolved thé Companies being different 
from and somewhat inconsistent with those 
mentioned on the back of the forwarding 
note were not those that had been bargain- 
ed for when the goods were consigned, the 
BillofLading having in fact been delivered 
to the cdnsignor several days after the goods 
were consigned, lt is also contented that 
when the goods were consigned a cutcha 
receipt called the Mate's receipt was given 
to the consignor which was subsequently 
taken back in exchange for the Bill of Lading, 
and, as the same was not produced by the 
defendants, an inference should be drawn 
against the defendants and it should ba 
held that the goods were consigned on 4 
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different contract, Lastly, it is argued that 
defendant No. 2 is, in any case liable as 
the Bill of Lading was issued by defendant 
No. 1 only and the forwarding note was the 
only document that passed between the 
plaintiff and defendant No. 2. 

The two defendant Companies have ‘ap- 
peared separately in the appeal and have 
replied to these arguments, 

Now, the goods were consigned on 24th 
August, 1921, and the forwarding note con- 
tained the following clause which was sign- 
ed by Mesars. Lipton, Limited : 

“Thereby certify that I have satisfied my- 
self that the description, marks, weight and 
quantity and class of goods consigned by 
me and all ‘entries have been correctly 
entered in the forwarding note and the 
goods have been marked by the Company's 
staff on my identification and also that no 
undeclared jewellery and/or excepted arti- 
cles as notified in the Schedule to the Com- 
mon Qarriers Act are contained in these 
goods and/or luggage and I agree to abide 
by the conditions endorsed hereon.” ' 

The forwarding note remained with de- 
fendant No.2 and what was given to the 
consignor was a Mate’s receipt. This Mate's 
receipt was within two or three days as the 
evidence shows, returned by the consignor 
in exchange for the Bill of Lading that he 
obtained, the Bill of Lading which bore date 
24th August, 1921, and purported to cover 
the entire journey from Caleutta to Akyab 
via Barisal and Ohittagong and referred to 
Invoice No. 78 of 24th August, 1921, The 
Bill of Lading was issued by defendant No.. 
1 and expressly stated thatthe goods were 
to be carried and delivered "subject to the 
terms and conditions of this Bill of Lading.” 
It may be said herethat the Bill of Lading 
enlarges upon the forwarding note as re- 
gards the risks that are to be excepted. 

The first question that arises upon the 
aforesaid facts is what was 4he contract 
between the parties. The abstract question 
whether the Bill of Lading is a conclusive 
statement of the contract between the ship- 
per and the shipowner, or is only ons piece 
of evidence, helping with others to show 
what that contract is—a question which is 
dealt within Oarver's Carriage by Bea, 7th 
Edition, 8.50, and is a patter: upon which 
there is some conflict of authority does not 
call for an answer in the presant case. If it 
concludes the parties, defendant No. L is at 
once absolved covering as it does the entire 
journey. Ifother or exirgneous evidence 
is admissible to prove the agreement bat- 
ween the parties the mere production of the 
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forwarding note will not help the plaintiff; 
butsome evidence will necessarily have to 
be given to show that the consignor did not 
expect the terms and conditions of the Bill 
of Lading to be incorporated into the con- 
tract or that the terms and conditions are 
out of the ordinary or that the circumstances 
are such as would indicate that the con- 
signor did not bind himself to abide by all 
or any of those terms and conditions. It 
may also be, as has been said in the passage 
referred to above that as the Bill of Lading 
is not usually signed until after the goods 
have been shipped, it may contain terms 
not agreed upon at the time of shipping, or 
that it varies or omite some of the terms as 
then understood. Of all these, however, 
there is not a particle of evidence on the re- 
cord. On the other hand, the consignors 
being exporters on a large scale must be 
presumed to have been aware of the terms 
and conditions, which are nothing but 
quite ordinary in a Bill of Lading of sea-go- 
ing vessel, Moreover as observed by Mo- 
Oardie, J,, in Armour & Co.: v. Walford 
(London) (1) at p. 477*: . 
“Whatever the prior express bargain has 
been, a shipper is free to accept any Bills of 
Lading he chooses. If, therefore, he has 
chosen to receive without protest a Billof 
Lading in a certain form he should ordinari- 
ly be bound byit.” ee 
Farther than that, the plaintiff suffers 
froma further infirmity. Far from rè- 
pudiating the contract as contained in or at 
least evidenced by the Bill of Lading, he, 
as endoraee of the Bill of Lading, produced 
itas entitling him to the goods and took 
delivery of the goods on the strength of it. 
In para..2 of the plaint he set out this 
through Bill of Lading from Calcutta to 
Akyab via Barisal and Ohittagong and as 
referring to Invoice No. 78 dated 24th 
August 1921. Indeed it is on the basis 
of this Bill of Lading that he has 
instituted this suit, and he cannot be heard 
to say that he is not bound by its terms. 
In Glyn Mills &Co. v. Hast& West India 
Dock Co. (2) at p. 5961 Lord Selborne said: 
“Every one claiming as assignee under 
a Bill ofLading must be bound by its terms, 
and by the contrast between the shipper 
of the goods and the shipowner therein 
expressed. The primary office and purpose 
of a Bill of Lading, although by mercantile 
(1) (1921) 3K. B. 473, 91 L. J. K. B. 26; 125 L. T. 
860; 


0; 27 Com. Cas. 37. 
(1883) 7 A. C. 501; 52 L. J. Q. B. 146; 47 L. T. 


2 

2062 31*W. R. 208; 4 Asp. M. O. 580. 
*See (1921) 3 n 
+See 883) 1 Hd]. 
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“law and usage ib is a symbol of the 
: right of property in the goods, is to 
express, the terms of the contract between 
the shipper and the shipowner.'" 
In, the above view of the matter 


no 
other,contention of the appellant need 
be considered. The appeal,in our  opi- 


nion, cannot succeed and must be dismissed, 
but we do not propose to make any order for 
costa. 

A Appeal dismissed. 


CALCUTTA HIGH COURT. 
ORIGINAL Orvit Sorr No. 1365 or 1926. 
May 21, 1828. i 
' Present :—Mr. Justice Williams. 
ors GALSTAUN— PLAINTIFF 
Versus 
DIANA SARKIES—DEFENDANTS. 

Letters Patent (Calcutta High Court), el. 12—‘Sutt 

or land’, meaning of—Suit for directing executor to 
admit plaintiff as secured creditor—Property situate 
outside Calcutta—Jurisdiction of original side of 
High Court. 

The Oaleutts High Oourt has no power, in the 
exercise of its ordinary original civil jurisdiction, 
to entertain a suit asking for a direction against an 
executor to admit the plaintiff as a secured creditor 
of the estate of a deceased person, where the pro- 
perty in question is situated outside the local limite 
E the ordinary original jurisdiction of the said High 

0 " 

A suit for declaring any interest in land isa suit 

.forland within the meaning of cl. 12 of the Letters 
Patent of the Oalcutta High Oourt. 

Kanti Chunder Pal Chaudhry v. Kissery Mohun 
Roy (1), followed. 

Mr. S. C, Mitter, (with him Mr. B. C. Kar,) 
for the Plaintiff, 

Mr. W. W. K. Page, fot the Defendants. 

JUDGMENT.—This case started as 
an Originating Summons which was origi- 
nally heard by my learned brother Mr. 
Justice Costello, who madean order on the 
6th of July, transferring it to the list of 
suits for hearing, and giving certain orders 
with regard to discovery, and evidence, and 
reserving the question of jurisdiction, 

The direction asked for under r, 1, 
Chap. XIII of the Rules of the High Court 
comes under subs. (e) of that: rule 
or alternatively under (b) the one direc- 
ting executors, administrators, etc., to do 
or abstain from.doing a particular act and 
the other concerning the ascertainment of 
any class of creditor, and the principal 

~ direction asked for by the plaintiffin this 
case isa direction to the defendants the exe- 
cutrix and executor to admit him the 
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plaintiff as a secured creditor of the estate 
of O. M, Sarkies deceased. 

I am of opinion that this procedure if 
allowed would simply amount to a way of 
avoiding thelimitations imposed by the 
Letters Patent for the High Court of Oal- 
cutta, 1865, which under cl. 12 ordain that 
the High Court in the exercise of ite or- 
dinary original civil jurisdiction shall be 
empowered to try suits for land, if such 
land shall be situated within the local 
limits of the ordinary original jurisdiction 
of the said High Court. 

The property in question in this suit is 
situated outside such local limits. It has 
been held by the High Court of Oaleutta 
in the case of Kanti Chunder Pal Chaudhry 
v Kissory Mohun Roy (1), that a suit for 
declaring any interestin land isa suit for 
land, and with this decision I agree, 

Before 1 could give the direction asked 
for, I should have to decide that the 
plaintiff was a mortgagee of the property, 
which would be a decision declaring an in- 
terest in land and I am satisfied that such a 
decision would be beyond the powers con- 
ferred by the Letters Patent. Therefore, I 
have no jurisdistion toentertain this suit 
which is accordingly dismissed with costs 
on scale No. 2, 

A. Suit dismissed. 

(1) 18 C. 361. ] 


CALCUTTA HIGH COURT. 
AppRaL FROM APPRLLATR DEORBE No. 2646 
* or 1925. 
e May 23, 1928. 
Present :—Mr. Justice Cammiade 
and Mr. Justice Ghose. 
STHIRA HARI BHATTACHARJEE— 
BEAINTIFF— APPELLANT 
versus 
SASADHAR KARMAKAR AND OTHBRS— 
DngrsNDANT8—HR88PONDRNTS. 
Bengal Tenancy Act (VIII of 1885), s. 108-B— 
Cess Aet (IX of 1880), s. 20, d )—Cess 
return—Suit for higher rent—Swit decreed and 


' satisfied—Entry of higher rent in Record of Rights— 


Landlord's right to recover higher rent. 

The plaintiff filed a cess return in 1912 stating 
that the rent of a certgin land was Rs.5. In 1917 
he brought’a suit claiming rent at Rs. 16 and 
obtained an ez parte decree and the defendant paid 
up the entire decretal amount. In the Record of 
Rights published in 1918 the rent was shown as 
Rs 16. In a suit for rent filed subsequently, the 
defendant contended that the rent was only Hs.5 
The lower Court Held that the plaintiff was pre- 
cluded by s. 20, cl. (b of the Oess Act from reco- 
vering rent at more than Rs, 5: ‘ 
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Held, (1) that in view ofthe suit of 1917, the rent 
mentioned in the previous cess return must be held 
to have been varied; that the presumption of 
correctness of the Record of Rights was not rebutted 
by the previous cess return; and that the plaintiff 
was consequently, entitled to recover rent at the rate 
- of Re. 16 per year. 

Appeal against the decree of the Sub- 
ordinate Judge, Nadia, at Krishna- 
gher, dated the 30th of June, 1925, modify- 
ing that of the Munsif, Second Oourt, 
Krishnagher, dated the 31st of May, 1924. 

Mr. Sarat Chandra Bose (with him Babus 
Tarakeswar Pal Choudhury and Janan 
Chandra Roy), for the Appellant. 

Babu Khitindra Nath Bose for Babu 
Rupendra Kumar Kittra, for the Respon- 
dent, 


JUDGMENT. 

Ghose, J.—This isan appeal by the 
plaintiff in a suit for rent. The plaintiff 
claims rent at the rate of Rs. 168 year. 
The defence is that the jama is Rs. 5-2-5 
gandas. In the trial Court the suit was 
decreed. The lower Appellate Court held 
that the presumption of correctness of 
the Record-of-Rights, which is in favour of 
the plaintiff, had been rebutted and 
decreed the suit at the rate admitted by 
the defendants. The plaintiff appeals. 

The point in this appeal is whether the 
lower Appellate Court was justified in 
holding that the presumption of cor- 
rectness of the Record-of-Rights had been 
fully rebutted. In coming te his decision 
the learned Subordinate Judge has relied 
on a Cess Return Ex.4. It appears that 
this was filed by the plaintiff as there was 
an issue whether he got his name register- 
ed and lodged Cess Retarn. In Ex. 4 the 
rate of rent mentioned is Rs. 5-2-5 gandas. 
The learned Subordinate Judge thinks 
that under s. 20 cl. (b) of the Oess Act the 
plaintiff is precluded for claiming rent ata 
higher rate. Under the Cess Act returns 
are filed only at certaim times in 
compliance with notices served by the 
Collectorate, Exbibit.4 wasfiled in 1912. But 
in 1917 the plaintiff brought a suit for rent 
claiming rentat the rate of Re.16andobtain- 
ed an ex parte decree. Subsequently, the de- 
fendants paid up the entire decretaLamount 
and filed a petition alleging full 
satisfaction, Itis contended that this is 
not res judicata. But that is nof the point. 

The result of therent suit of 1917 shows 
that the rent which was mentioned in 
the previous Oess Return had been varied 
and that for the period in suit the rate of 
rent was Rs. 16 as now claimed by the 
plaintiff. Then comes the Record-of- Rights 
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which was finally published in 1918. In: 
this state of the evidenceitis wrong to say 
that the presumption of correctness of the 
Record of Rights has been fully rebutted, 
The result is that the decree of the lower 
Appellate Court is set aside and that, ôf the 


trial Court restored with costs fn all 
Courts. 

Cammiade, J.—1 agree. 

A. Appeal allowed. 


————s— 


CALCUTTA HIGH COURT. 
APPBALS FROM APPELLATE Decree Nos. 556 
AND 624 oF 1926. 

July 4, 1928. . 
Present:—Mr. Justice Mukerji and 
Mr. Justice Bose. 
KALA OHAND MUKHERJEE anp | 
ANOTHEBR—DEFENDANTS Nos. 1 AND 2— 
APPELLANTS 


versus 
JATINDRA MOHAN BANERJEE 
AND OTHERS—PLAINTIFFS— RESPONDENTS, 

Transfer of Property Act ur of 1882), s. 1k— 
Covenant for pre-emption binding on heirs and re- 
presentatives, whether contravenes rule against per- 
petuities—Hnforceability of covenant as between con- 
tracting parttes. 

A covenant by which two parties respectively for 
themselves and their heirs for all times agree to a 
right of pre-emption for each other and their heirs 
is bad as offending against the rule against per- 
petuities and on the ground ofremoteness and is 
not capable of being enforced even as between the 


contracting parties. i . 862, col. 1.] 

[Oase-law discussed. - 

Appeals from the appellate decrees of the 
First Sub-Judge, of Dacca, dated the 12th 
September, 1925, affirming that of the 
Munsif, Munshigunj, dated the 19th May, 
1924. , 

Messrs. Gunada Charan Sen, Rajendra 
Chandra Guha and Charu Chandra Chowd- 
hury, for the Appellants. : 

*Messra. Brojo Lal Chakravarti, Upendra 
Lal Roy, Jitendra Kumar Sen Gupta and 
Asitaranjan Ghose, for the Respondents. 

JUDGMENT.- These appeals have 
arisen out of a suit instituted by the 
plaintiff to enforce a right of pre-emption. 
The plaintiff and defendant No. 2 were 
co-sharers in respect of a homestead, the 
plaintiff having a 12 annas share and 
defendant No, 2 the remaining +-annas 
share. Then there was an agreement 
between the parties, the, relevant terms 
whereof are set out below, and the substance 
thereof was that neither party would be 
competent to sell his share in the homestead 
but to the other. Thereafter defendant 
No. 2 mortgaged his 4-annas share in the 
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sold it*to defendant No.1. The plaintiff 
then instituted this suit fora declaration 
that the sale held as aforesaid ir contraven- 
tion, of the agreement was ineffectual as 
against him, and for a ,sale-deed being 
executed in his favouron receipt of the 
value of the share minus the money due 
on the mortgage, and for other reliefs. 
The main defence of the defendants was 
that the agreement was void as being 
due to undue influence, and misrepre- 
sentation and that defendant No.1 was 
a bona fide purchaser for value. The Courts 
below have decreed the suit in a modified 
form. The defendants as well as the 
plaintiff have then appealed to this Oourt, 
the appeal of the defendants being B. A. 
No. 556 of 1926. and that of the plaintiff, 
8. A, No. 624 1926. It will be convenient 
to deal with the appeals separately. 
8. A. No. 556 or 1926. 

Appeal No. 556 of 1926 was preferred 
by both the defendants; but defendant No. 1 
died and his heirs have not come forward 
to be substituted in his place. The posi- 
tien therefore is that the part of the 
decree of the Court below which declared 
that the sale by defendant No. 2 to defend- 
ant No, 1 was invalid and inoperative 


as against the plaintiff stands unchallenged. ` 


The appeal, in so far as itis at the in- 
stance of defendant No. 2 is directed 
against, and its scope is limited to, the 
part of the decree which runs in these 
words: i 

“Defendant No.2 is further directed to 
execute adeed of sale to the plaintif in 
respect of his 4 annas share in the 
homestead in suit withina month of the 
deposit into Oourt by the plaintiff of 
Rs. 600 as the price of the sale to the 
credit of defendant No. 2. One month's 
time is allowed to the plaintiff for the 
deposit. On failure to make the deposit, 
so much of the decree as directs the sale- 
deed in favour of the plaintiff will be treated 
as cancelled.” 

The principal ground on which the decree 
ie challenged on behalf of the appellant, 
namely, defendant No. 2, is: 

“That the agreement is void as it offends 


against the rule against perpetuity 
and is bad on the ground of re- 
motenese." 


The plaintiff-respondent contends that 
this contention of the appellant as 
also his other contention, to which reference 
will be made hereafter, should not be 
entertained as his only defence in the 
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trial Court was that the agreement was 
void as vitiated by undue influence and 
misrepresentation; but we think we must 
overrule this objection a5, in our opinion, 
defendant No. l being dead, defendant 
No, zis competent to rely on all such 
grounds upon which defendant No. 1 
could haveresisted and did resist the plaint- 
iff’s claim. 

To deal with the aforesaid contention 
of the appellant it is necessary in the 
first instance to set out the relevant 
portion of the agreement. It runs thus: 

“This agreement shall be binding against 
us, our heirs and our representatives-in- 
interest. Any act done contrary to this 
agreement will be considered ineffectual 
and will not be acceptable to a Court of 
Justice...... We settle the price of the 
entire property given in the schedule 
below to be Rs. 2,400. Any of our co-sharers 
or any co-sharers of our heirs willing to 
sell his or any portion of his share shall 
be bound to sell it, for a price pro- 
portionate to the price fixed above to 
the other co sharers and the other co-sharer 
shall be bound to purchase the same. 
The intending purchase shall on no account 
be competent to sell his share toa .third 
party except as provided below. Any 
sale contrary to this proviso will be 


invalid and the other co-sharer will be . 


competent to nullify the same by suing 
for a kabala within three years of the 
sale on depositing in Court the 
price with interest at 4 per cent, per 
annum.” 

There were provisions made as to the 
circumstances wnder which a sale could 
be effected in favour ofa third party, 
but they ne&d not be set out here as 
admittedly those conditions have not been 
complied with. 


Now, it appears that prior to the 
Transfer of Property Act (IV of 1882) the 
Indian Legislature recognized that a 
contract for the ssle of immoveable pro- 
perty created an equitable interest in the 
property and made the purchaser 
the owner of it in equity: See illustration 
(g) t@ s. 3, illustration (a) to s. 13, and 
B. 27, cl. (b) of the Specific Relief Act I of 
1877; s. 7 cl. (2) of the Registration Act XX 
of 1566; and s. 17 cl. (b) ofthe Registration 
Act III of 1877; and the judgment of Kanga, 
J. in Dinkarrao Ganpatraov. Narayan 
Vishwanath (1). In the case of Makaraj 


e 
(1) 82 Ind. Cas, 628; 47 B. 191; 24 Bom. L. R. 449; 
A. I. R. 1922 Bom. 84. 
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Bahadur Singh v. Balchand Chowdhury (2), 
in which case the facts were that the 
proprietor of a hill had in 1872 agreed 
with a Society of Jains, that if the society 
would require & site thereon for the erec- 
tion of a temple, he and his heirs would 
grant a site free of cost, and had there- 
after alienated the hill in favour of a 
third party, and the society then sued the 
alienees for possession alleging that they 
had given notice to the proprietor requiring 
the site and further alleging that they 


had taken possession but had been 
dispossesaéd, their Lordships of 
the Judicial Oommittee observed as 
follows: 


“For the appellants (the Society), therefore, 
to succeed it is essential to show that this 
agreement created in them some present 
estate or interest which would prevent 
the Raja from having made the grant. 
That could only be effected by reading 
the compromise as creating in the Jains 
Society a grant in perpetuity of the 
Parasnath Hill, This cannot, however, be 
supported, because, subject to the provisions 
of the agreement, the Raja is left in 
control of the hill, and the Raja has 
power from time to time te dispose of 
such portions as he thinks fit, and it 
would be impossible to challenge the 
right of any person who took under him 
unless it could be shown that the covenant 
upon which the appellants rely was a 
covenant which was, in the circumstances, 
enforceable, not merely against the Raja, 
but against his assignees. Such acevenant 
as this does not, and cannot, run with 
the land, and could not be so enforced. 
Further, if the case be regarded in 
another light—namely, an ¢greement to 
grant in future whatever land might be 
selected as a site for a temple—as the 
only interest created would be one to take 
effect by entry at a later dete, and as 
this date is uncertain, the provision is 
obviously bad as offending the rule against 
perpetuities, for the interest would not 
then vest in presenti, but would vest 
at the expiration of an indefinite time 
which might extend beyond the expiration of 
the proper period.” 

This pronouncement is sufficient autho- 
rity for the proposition' that a *covenant 
for pre-emption, prior to the Transfer of 
Property Act, at any rate, was within the 


(2) 61 Ind. Oas. 702; 6 Pat. L. J. 163; 48 I. A. 376; 
(1921) M. W. N. 157; 3 P. L, T. 13d; 25 O. W. N. 770: 
3 U. P. L. R. (P. C.) 29; 14 L. W. 254; 24 Bom. L. R. 
623 (P. O.). 
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mischief of the rule against perpetuities. 
It was said by Bhasyham Ayyasgar, J 
in the case of Ramasami Pattar v. Qhinnan 
Asari (3), though the question did not 
directly arise or at any rate was. not 
argued in that . case, that though fjnder 
s. 24, Transfer of Property Act a contract 
for the sale of immoveable property 
does not of itself create any interest or 
charge on such property, and in s. 17 el. 
(b), Registration Act, the same view is 
adopted and s. 14, Transfer of Property Act 
formulating the English doctrine of 
perpetuities with some modifications is 
not applicable to & covenant for pre- 
emption yetcl.(d), s.2, Transfer of Pro- 
perty Act, expressly provides that nething in 
Ohap. II of the Act, in which s, 14 occurs 
shall be deemed to affect any rule of 
Hindu Law. The learned ‘Judge pointed 
out that in the matter of making a gift 
inter vivos or by Will, the power of a 
Hindu is, under the Hindu Law, more 
restricted than under the English doctrine 
of perpetuities and the corresponding pro- 
vision enacted in s. 14, Transfer of Property 
Act. He pointed out that in the decision 
of the Judicial Committee in the case of 
Chandi Churn Barua v. Sidheswari Debi (4) 
the doctrine that no Hindu can either 


“by act inter vivosor by Will make a gift in 


favour ofa person notin existence at the 
time when the gift is made or at the death 
of the testator as the case may be Jotendra- 
mohun Tagore v. Ganendromohun Tagore (5) 
was held applicable to transferees for con- 
sideration. He was doubtful whether the 
English doctrine of perpetuities and. 
8. 14, Transfer of Property Act, which 
applied only to transfer of interest in land 
would apply to contracts for sale of land 
in India and ultimately observed: 

"But it must be admitted that there 
is really no substantial differónce between 
English and Indian Law in respect of con- 
tract of sale of immoveable property, and 
it does seem reasonable and in accordance 
with the principles of general jurispru- 
dence that there sheuld be some limit of 
time beyond which the performance of 
contracts for the transfer of property by 
way of sale, pre-emption or otherwise 
must not be allowed to be held in suspense 
or postponed. Although s. 14 deals 
only with transfers, he provisions 


(3) 24 M, 449, ; 
(4) 18 O. 71; 15 I. A. 149; 12 Ind. Jur. 329; 5 Sar, P. 
Q. J. 331XP. Ó.). 

L. R. 377; 18 W. R. 359; L A. Bu 


(5) 9B . Vol. 47; 
3 Bar. P. O, J. 82; 2 Suth. P. O. J. 692 (P. O5.” 
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of that section could in some cases be 
practically defeated if covenants are not 
held go be void for remoteness on the 
ground that by themselves’ they create 
no ‘interest in property. But the result 
of JBxtending the rule against perpetuities 
to covenants may passibly be that, in the 
case of Hindu, a covenant which would not 
necessarily vest the future interest con- 
templated to result from the covenant 
in a person who is in existence at the 
time of the covenant would be void. Iam 
glad to beable to refrain from expressing any 
opinion on this difficult and important ques- 
tion of the application and the limits of 
the application of the doctrine of per- 
petuities to covenants, as it has not been 
really argued in this case and as in fact 
it is unnecessary to consider and decide it 
in this case.” 

In India, on the one hand, the substan- 
tive law of property namely the Transfer of 
Property Act IV of 1882 does not recognize 
equitable interset in land, and the rule of 
English Law that a contract for sale of 
real property makes the purchaser the 
owner in equity of the estate has no 
application to those parts of India where 
the Transfer of Property Act is in force: 
see Maung Shwe Goh v. Maung Inn (6) 
while en the other hand, s. 27 (b), Specific 
Relief Act, recognizes that contracts with 
regard to land can be specifically 
enforced against third parties in certain 
cases, and s. 91, of Indian Trusts Act, also 
lays down that a transferee taking with 
notice of a prior contract in favour of 
another must hold the right ‘obtained 
under the transfer as a trustee for the 
previous promisee. The result is that one 
who has obtained a promise for the convey- 
ance of land as a substantial interest in 
it, and contracts of this description stand 
in a class by themselves, A series of judi- 
‘eial decisions have now settled the view 
that contracts of this description, if they 
purport to do indirectly what the law 
forbids to be done directly, are void, and 
the principles applicable to them are the 
same in India as in England. 

In England what may now be consi- 
dered to be the leading case on the point 
is that of L.&S.W. Ry. v. Gomm (7). In 
that case the facts were these: The 


; . L. T. 69; i 5 (P. Q.). 
Hen 20 Oh. D. 502; 51 L. J. ae 46 L. T 
49; 30 W. R. 620... - g 
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plaintiff Oompany in 1865 conveyed a land 
to Powell in fee, and Powell covenanted 
with the Company that he, his heirs and 
assignees, would at any time on receipt 
of £ 100 reconvey the land to the Company. 
In 1879 Gomm purchased the land from 
Powell with notice of the covenant; in 
1880 the Company demanded a convey- 
ance and, upon Gomm’s refusal, sued for 
specific performance. Kay, J., took the 
view that the rule against perpetuities 
was & branch not of the law of con- 
tract but of property and held that 

“a contract not creating any estate or 
interest properly so called in property, 
at law or equity, is not obnoxious to the 
rule;' and as the contract in that case 
did not run with the land at law anda 
purchaser without notice would not be 
bound by it, he held that it was not 
within the rule against perpetuities at all 
and made a decree for specific perfor- 
mance. Gomm thereupon appealed. The 
Court of Appeal (Bir George Jessel, M. R 
and Sir James Hannen and Sir Nathaniel 
Lindley, L. JJ., all of them dealing with 
the point) reversed the decree holding 
that the option to purchase gave an 
equitable interest which was within the 
rule against perpetuities. The authority 
of this decision is supreme at the present 
moment and it is unnecessary to deal 
with the subsequent decisions which have 
explained or followed this principle. Of 
these may be mentioned, Trevelyan v. 
Trevelyan (8), Woodall v. Clifton (9), Wor- 
thing Corporation v. Heather (10), Edwards 
v. Edwards (11). Another principle that 
should be borme in mind is that in con- 
struing a govenant from the point of view 
of the doctrine of perpetuities or to test 
it on the ground of remoteness it is the 
invariable practice of-the English Oourts 
to pay regard to all possible contingencies 
and not te actual events only: Dungan- 
non v. Smith (12), and Jee v. Andley (13) 
and this practice has been followed in 
Indian Courts, e. g. Srimatt Bramamayi 
Dasi v. dJoges Chandra Dutt (14), 


3 (1885) 53 L. T. 853. 
9 [DE Oh 257 at p. 261; 74L. J. Oh. 555; 93 L. 
T. 957: 549 W.. R. 7; 2T T. L. R. 581. 

(10) (1906) 2 Oh. 532; 75 L. J, Oh. 761; 95 L. T. 718; 4 
L. G. R. 1179; 22 T. L. R. 750. 
: (11) (1909) A. C. 275; 78 L. J. Oh. 504; 100 L. T 
4. 

(m (1846) 12 Ol. & F. 546; 10 Jur. 721; 69 R. R. 
137; 8 È. R. 15239 


m d 1 Oox. 324; 1 R. R. 46; 29 E. R. 1186, 
14, 8 B. L. R. 400 at p. 407, 
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Soudaminey Dossee v. Jogesh Chundra Dutt 
(15), Nabin Chandra Sorma v. Rajani 
Chandra Chakravarti (18). As Bacon, 
V.C. put it in the case of Trevelyan v. 
Trevelyan (8), in respect of a covenant 
which provided that certain land should 
be restored on terms mentioned, at any 
time during the continuance of the settle- 
ment: 

"Why is not the settlement to continue? 
Who can prescribe for me, or help me 
to guess the time at which the 
settlement will come to an end? It is said 
that if there were a tenant in tail he 
might have barred the continuance of the 
settlement. No such thing could happen. It 
was not of necessity that it should happen 
We ae . This is not a lawful covenant; 
it is a covenant tending to a perpetuity, 
which the law does not allow, and which, 
therefore, eannot be enforced.” 

Indeed in the case of reciprocal pro- 
mises one forming the consideration for 
the other, it is impossible to separate the 
different parts of a promise and treat one 
part of a promise on the one hand as for- 
ming the consideration for the whole or a 
part of the promise on the other. 

Now, contracts of the present nature 
may be of various kinds according as the 
promise is made by one person in favour 
of another, or by one person for himself 
and his heirs etc, in favour of another or 
in favour of another and his heirs, ete., 
and there may be also further varieties 
caused by the promise on the side being 
made by one person or by one person for 
himself and his heirs, and so on. There 
is nothing inherently wrong or objec- 
tionable in a contract between persons 
tying up property for a limited time for a 
definite purpose or for the sake of mutual 
convenience. Phear, J., observed in the 
case of Radhanath Mukerjee Y. Tarrukh 
Nath Mukerjee (17): 

ʻI need hardly say, however, that it is 
not competent for the owners of property 
in this country by any arrangement made 
in their own discretion to alter the ordinary 
incidents of the property which they 
possess, for instance, in this particular 
case, to say that the joint property shall 
remain the joint property of the joint 
family in perpetuity, but shall not pos- 
sess the incident which the law of the 
country attaches to property in such con- 


(15) 2 O. 263 at p. 268; 1 Ind. Jur. s00. 
qe 63 Ind. Oas. 196; A. I. R. 1921 Cal. 162; 250. 
1 


W. N. 901. 
(17) 3 OQ, W.N. 126, 
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dition, namely, that every independent 
parcener is entitled atany time to have 
his share divided off from the rest. No 
doubt any one member of the family, nd 
therefore, all might, for sufficient considera- 
tion, bind themselves to forego their rights 
for a specified time and definite purpose 
by a contract which could be enforced 
against them personally.” 

A plain and simple case in which A 
and B agree between themselves that if 
either of them is desirous of gelling 
and the other is willing to buy at a pro- 
per price or a fixed price, sale to a third 
party shall be invalid, hardly presenta 
any difficulty. Toa personal covenant of 
this nature, the doctrine of perpetuities 
or of remoteness has no application. Such 
was the case of Kalimuddin Bhuya v. 
Reazuddin Ahmed (18), The agreement 
there was in these terms: 

“Any of the parties desirous of selling 
the lands allotted to his share shall sell 
the same to the other party willing to 
buy the same at the Proper sale price. 
Sale to any body else shall be invalid. But 
if the parties do not purchase at the pro- 
per sale price, the other party shall be 
entitled to sell to others. Jet it be known 
that the value of the partitioned property 
is (or will be) Rs. 600." 

In breach of this covenant one of the 
parties had sold to a third party and the 
other party then sued to enforce his right 
of pre-emption. It was held that it could 
not be argued that the covenant was in- 
valid against the covenantor himself. So 
also an agreement by a mortgagor to give 
the martgagee a preference of pre-emption 
in case of sale was upheld and given 
effect to against the covenantor, it being 
held, there was nothing in the covenant 
whieh was contrary to public policy and 
the argument that the covenant offended 
against the rule against perpetuities was 
ignored: Haris Paik v, Jahuruddi Gazi (19), 
The same view was taken of a covenant 
giving & mortgagee right of pre-emption 
in the case of Bimal Jati v. Biranja 
Kuar (20), it being held on authority of 
Biggs v, Hoddinott (21), Stanley v. Wilde (22) 
and Orby v. Trigg (23) that itis prima facie 


(18) 4 Ind. Oas, 744; 10 O. L J. 62; 
Š =e 


19) 2 0. W. N. 575. or 
20) 22 A. 238: A. Wen 
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agood covenant and enforceable by the 
mortgagee, there being nothing in the 
nature of vagueness, uncertainty or un- 
reasonableness attaching to Ey 

“On the other hand,a covenant binding 
one party and his succ&ssor to sell to an- 
other and his successors is a covenant for 
pre-emption unlimited in point of time 
and has been held not to be enforceable, 
in numerous cases in the different Courts 
in this country. One of the earliest cases 
was thatof Sreemutty Tripoora Soonduree v, 
Juggur Nath Dutt (24). In that case four 
brothers on making a partition of their joint 
property, covenanted with each other that 
if any oneof them, or their heirs, had to 
sell his share, he should offer to sell the 
pame to one of the co-sharers. One of 
the brothers having died, his widow sold 
the share which she had inherited without 
such an offer to the surviving brothers who 
thereupon ‘sued herand the vendee upon 
payment of what they alleged to be the 
value of the property. Markby J., (Morris, 
J., concurring) said: 

* We aro also desirous not to be under- 
stood as in any way assenting to the pro- 
position that this covenant was binding 
upon the widow to whom a share in the 
property had descended from the original 
covenantor. She was nota party to the 
covenant, and if we bold that she was 
bound by it, we must then hold that every 
person to whom this land may pass by 
inheritance will also be bound byit. But 
this would be to create a perpetual covenant 
as to the disposition of land for which we 
have not been shown any precedent A 
similar covenant was before the Master of 
the Rolls in Stocker v. Dean (25) and 
he doubted whether it could be enforce- 
ed after the death of the owner who 
entered into it. We also consider it 
extremely doubtful how far such a coven- 
ant can be enforced, " 

It will be observed that the passage 
aforesaid is no authority on the question 
whether as between the original coven- 
antors the agreement would be enforce- 
able. In Stocker v. Dean (25) the facts 
were as follows: Deborah Setchfield was 
the owner ofashop and premises and of 
adjoining cottage and premises called 
both of which were vested in 
&tee for her. By one agree- 
ith tho—eonsent of Deborah 

p Sell” tite-shop and 
tocker for £1,000 
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and it was furthar agreed that in case 
Deborah Setchfield should wish to sell 
the adjoining messuage (the Globe) she 
would request Fisher (who thereby pro- 
mised to accede tosuch request) tosur- 
render or convey the adjoining messuage 
(the Globe) to the plaintiff Stocker and 
his heirs or appointees fer £200. By a 
contemporaneons agreement of the same 
date and made between Fisher and 
Deborah Setchfield on the one part and 
the plaintiff on the other part it was agreed 
that if the Globe be not surrendered to 
the plaintiff before a certain date, the same 
should be surrendered and conveyed to 
Deborah Setchfield and that she should 
enter into a covenant, at the expense of 
the plaintiff and Deborah Setchfield for 
herself, her heirs and assigns at all times 
thereafter to give to the plaintiff, his heirs 
and assigns, the right of pre-emption of the 
Globe with the appurtenances, at the price 
of £200. The purchase of the shop, etc., 
was completed, and thereafter the Globe 
was conveyed to. Deborah Setchfield. She 
died leaving her trustee to sell the Globe 
The Globe was put up to auction and the 
plaintiff in ignorance of his rights bid for 
the property up to £360, but it was ultimate- 
ly bought in for £450. The plaintiff then 
sued for specific performance insisting that 
as at the time of her death Deborah Betch- 
field was desirous of selling the Globe his 
right of pre-emption had arisen. The 
Master of the Rolls construed the first 
agreement as meaning thatit wasa right 
of pre-emption to be exercised during the 
life of Deborah Setchfield only, because it 
was manifest that the parties anticipated. 
that something was to be done by Deborah 
Setchfield personally when the contract 
was to be carried into effect, and this 
limited the rights to the case of her wishing 
to sellin her life-time, Referring to the 
second agteement he said: | | . 
“The other agreement is this. It is at 
all times thereafter to give the plaintiff, his 
trustees and assigns, the right of pre-emp- 
tion. It has, I think been properly argued, 
that this is either an addition to,the first con- 
tractor a distinct agreemeent dependent of 
and superseding it. I think I cannot treat 
it as superseding the former contract. If 
I could treat it as & distinct and separate 
contract, I should require much more 


argument to convince me that a contract 


which gives aright of pre-emption * at all 
times cisneabers is one which could be 
enforced after the death of the owner of 


the property - Qn the whole, 
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Iam of opinion that the contract was to be 
enforced in the life of Deborah Setchfield, 
in case she should, during that period, wish 
to sell the property.” 

Referring to this case Sundara Ayyar, 
J., said with great nicety in thecase of 
Kolathu v. Ranga Vadhyar (26) : 

“An unconditional contract to sell would, 
no doubt ordinarliy be enforceable against 
the heirs of the covenantor asif he had said 
“Land my heirs shall convey;' but the 
question is,can an agreement in the words 
‘I promise to convey to you if I sell the 
land’ be held to bind the heirs asif the 
promisor said ‘I promise that I or my 
heirs shall convey to you if I or they sell? 
In other words, is an agreement to convey 
enforceable where the optien to sell is 
exercised by the heirs, when the docu- 
ment says ‘If I sell?’ It seems to us 
that there is much reason in the view 
that such a contract is not enforceable 
against the heirs.” 

Whatever that may be, Stocker v. Dean 
(25) can hardly be read as an authority for 
the view that an agreement which as a 


whole infringes therule against perpetui- . 


ties is enforceable as good as against the 
covenanter himself, and in my opinion 
there is no justification for regarding it 


as an authority which may be 
taken as indirectly supporting such a 
view. 


Thata covenant ofthe description such 
as we are concerned with in the case 
before us by which A and B respectively 
for themselves and their heirs for all 
times agree toa right of pre-emption for 
each other and their heirs is bad as 
offending against the rule against per- 
petuities and on the ground of remote- 
ness requires no argument. It is a coven- 
ant which amounts to an agreement to 
convey immoveable property upon the hap- 
pening of an event which might occur 
at amore remote period than the lives in 
being and eighteen years afterwards. 

Instances in which the Courtes have 
refused to enforce such or similar coven- 
ants when they were sought to be en- 
forced by or against the successors-in- 
interest of the covenantors themselves are 
common, but those decisions do notereally 
help us in deciding the present case in 
which the offending covenant is sought 
to be enforced as between the contrac- 
ting parties themselves. Amongst such 
instances may be cited : No’in Chandra 

(26) 18 Ind. Cas. 203; 38 M. 114; 24 M. L. J. 84; 13 M. 
LT. 179; (1913) M, W, N. 163. 
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Soot v, Nabab Ali Sarkar (27) in which 
case in a conveyance executed by the 
plaintiffs in favour of the defendant's father 
it was provided that if the latter sold 
the property subsequently, he would b$ 
bound to give preference to the plaintffi 
and the covenant was sought to beenforo- 
ed against the defendants who were the 
sons of one of the contracting parties: 
Rash Behari Gangully v, Shabharanjan Sam- 
addar (28) in which the covenant was 
between the plaintiff and the father of the 
defendants who were members of a family 
and it was to the effect that if any member 
of the family had to sell any portion of 
the family property, he must offer it for 
sale in the first instance to the other 
members of the family and it was stipulated 
that the agreement would be binding 
between the parties and their heirs : Nabin 
Chandra Sarma v. Rajani Chandra Chakra- 
varti (16) in which a Hindu transferred cer- 
tain immoveable property to his gon-in- 
law, reserving {a condition that if the 
transferee or his successor found if neces- 
sary to sell the property, he must sell it 
to the vendor or bis nephew or his heirs 
at a specified price, and the son of the 
son-in-law having sold the property to 
strangers, the nephew sued for enforce- 
ment of his right of pre-emption ; Kolathu 
v. Ranga Vadhyar (26) in whicha coven- - 
ant in respect of a right of pre-emption 
as between two persons was sought to 
be enforced against the heirs of one of 
them; Dinkarrao Ganpatrao v. Narayan 
Vishwanath (1) in which case the coven- 
ant in the sale-deed executed by a vendor 
was in these words: 

"In case you or your heirs have to 
sell the said plot, the same isto be 
sold back to me for the above mention- 
ed value. It is not to be sold to any 
other person, In case you are informed 
in writing that I or my heirs or vahivatdars - 
or donees from me are not going to 
purchase it, then only you can sell it to 
another person if you like. But I donot 
give this right to the purchaser from me. 
And similarly I do not give this right 
tothe purchaser from any of my heirs or 
vahivatdars or from any donee from them, 
When you want to sell the building that you 
are going to build on the said plot, you 
or your heirs or your vahivdidars are to 
accept from me or my heirs'or vahivatdara 
or donees the price of that building that 
may be settled amicably between ourselves ^ 

27) 50. W.N. 343. ; 

Ga) 64 Ind, Cas, 1001, inst 
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or through Panch. The said land is sold 
to yob on the condition that I am 
to pay as the price ofthe land only as 
much amount as is taken from you now. 
This sale-deed is agreed to by our heirs 
repwesentatives etc". . 

ÜThe suit in this case was between the 
heirs of the vendor and the heirs of the 
vendee. 

The question with which we are really 
concerned in the present appealis whether 
an agreement of this nature is enforceable 
88 betweenthe contracting parties. Giving 
the matter all the considerations that I 
possibly can, I think I must answer the 
question in the negative, because the 
covenant itself being obnoxious to the rule 
against perpetuities, it is one that the law 
considers as unlawful and it is impossible 
to holdthat it is capableof being enforced 
even as between the contracting parties. 
As pointed out by Bhashyam Ayyangar, 
J., in Ramasamt Pattar v, Chinnan Asari 
(3): “The decision in L. & S. W. Ry. Co., v. 
Gomm (7), does not proceed onthe ground 
that the covenant cannot be enforced against 
ihe legal representative or assignee of the 
covenantor, but on the ground that it was 
void for remoteness and therefore not 
binding uponjthe cevenantor himself.” 

South Eastern Ry. v. Associated 
Portland Cement Manufacturers (29) 
merely decided that if a man promises that 
he and his heirs will convey, the promise 
may be enforced against himself, that is to 
say that the promise may be treated as 
divisible so as to make it enforceable 
against the heirs. The case is no authority 
for the proposition that the rule against 
perpetuities may be got over by ignoring 
a part of each of the reciprocal promises 
and making a new contract for the parties 
which would not be obnoxious to the rule 
against perpetuities. That a covenant 
which is affected by the vice of remoteness 
is void and ineffectual even as between 
the immediate parties thereto has been held 
in this Courtin the case of Anath Nath 
Maitra v. Kumar Keshab Narain Roy (30). 
&. For the foregoing reasons I am of opinion 
that the appellant’s main contention must 
succeed. 

‘In this view it is not necessary to deal 
in detail with the other arguments that 
have been advanced on behalf of the appel- 
lant which are to the effect first that the 


Bu A 
(30) (1910) 1 Ch. 12; 79 L, J. Oh. 150; 101 L, T, 865; 
74 J. P.21; 54 B. J. 80; 26 T. L. R. 61. | 
(30) 5 Ind, Cas, 487; 14 O. W. N. 601. 
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plaintiff was not entitled to a decree as 
he did not deposit the price of the property 
before instituting the suit as she should 
have done in accordance with the terms 
of the agreement 2nd that the sale by 
defendant No. 2 in favour of the defendant 
No, 1 having been found to be collusive 
should be regarded as no sale at all and 
80 the plaintiff was not entitled to a decree, 
there having been really no cause of 
action for his suit: (vide Parsasth Nath 
Tewari v. Dhanai Ojha (31), and 3rd that 
the defendant was entitled to the amount of 
interest at the rate of 4 per cent, per annum 
on the price between the date of the sale’ 
and the institution of the suit. In my 
opinion there is no substance in the first 
and second contentions as the omission to 
make the deposit could not deprive the 
right which the plaintiff may have under 
the contract, and the finding as regards 
collusion does not amount toa finding that 
the sale was not operative as between the 
parties, As regards the contention I am 
of opinion that 1t is well founded. 

In the view that I have expressed as 
regards the main contention in the appeal 
the appeal succeeds. The result is that 
the decrees of the Courts below being set 
aside in so far as they are against defend- 
ant No. 2, the suit as against him is dis- 
missed with costs in all the Courts. 

B. A. No. 624 or 1926. 

In view of the result of the other appeal 
thisappeal which has been preferred by the 
plaintifffor a decree for recovery of posses- 
sion must fail. It is accordingly dismissed 
but without costs. 


by Add Decree set aside! 
(31) 820. 988; 9 C. W. N, 874. 


CALCUTTA HIGH COURT. 
OgiMINAL Revision No. 239 or 1928. 
May 9, 1928. 

Present:—J ustice Sir Charu Ohander Ghose, 

e Kt., and Mr. Justice Jack. 
FEDU SHEIKH AND oTanrs— 
AOOUSRD— PRTITIONRRS 
versus 
EMPEROR— OPPOSITR PARTY. 

Penal Code (Act XLV of 18690), s. 886—Charge for 
kidnepping—Conwvwtwn for abduction—Legality of 
conviction—Prejudice to accused, 

Notice of a charge of kidnapping under s, 366, Penal 
Code is not a fair, properor sufficient notice ofa 
charge of abduction. [p. 864, coL 1.7 

Isu Sheikh v. Emperor (1), referred to. 
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, Where the charge against the accused was one of 
kidnapping under s, 366, Penal Code, but the 
Judge told the Jury that it was open to them to 
convict the accused of abduction under the same 
section andthe Jury convicted the accused of abduc- 
tion : 

Held, that it was impossible to say under the 
circumstances that the aecused had not been pre- 
udiced, and the accused were, therefore, entitled to 
ask for a re-trial. [p. 864, col, 1.] 


Rule against an order of the Assist- 
ant Sessions Judge, Assam-Valley Dis- 
tricts, dated the Sth September, 1927, 
affirmed by the Sessions Judge, Assem- 
Valley Districts, on the 2nd January, 1928. 

Babu Debendra Narain Bhattacharyya 
for the Petitioners, 


JUDGMENT.—In this case the peti- 
tioners were charged under ss, 147 and 
366 of the Indian Penal Cede. As regards 
the charge under s. 366 it ran as follows:— 
“That you on or about the night of the 
12th day of June, 1927, at Dasora Ambori 
Village kidnapped Tola Bibi, a woman 
with intent that she may be compelled 
to marry against her will or may be 
foreed to illicit intercourse and thereby 
committed an offence punishable under 
8, 360 of the Indian Penal Code..." 

Thelearned trial Judge directed the 
Jury that the portion of s. 366 relating 
to the intention of compelling the girl to 
marry against her willdid not apply in 
fhe present case and without &mending 
the charge under s. 147, Indian Penal Code 
left to the Jury the case with regard to 
that charge, and with regard to 
the question of guardianship the learn- 
ed trial Judge did not charge the 
Jury at all but towards the end of the 
charge he told the Jury as follows: 

“If she is 14 or below 16 and if you 
believe the evidence the accused will be 
guilty under s. 363, Indian Penal Code 
irrespective of any intent with which she 
was taken as she was living umder the 
lawful guardianship of her mother and 
step-father.” It is to be remembered that 
the charge against the petitioners under 
8. 366 was one of kidnapping only, but 
'the learned Judge directed the Jury in 
several places in his charge to the following 
effect: “So you see the accused persons 
may be guilty under 3. 366 if they 
kidnapped or abducted the girl in “order 
that she may be forced or seduced to 
illicit intercourse either when the girl 
is under 16 or above 16" The Jury 
returned 8 unanimous verdigt of guilty 
under s. 147 and bya majority of4tol 
& verdict’ of guilty under s. 366 against 
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the petitioners, The learned trial Judge 
accepted the verdict and convicted the 
petitioners under ss, 147 and 366, and 
sentenced etch of them to undergo 
rigorous imprisonment for four months 
under s, 147, Indian Penal Code nd 
two and half years under s. 366, Indian 
Penal Code the sentences in each case to 
run concurrently. = 

There wasan appeal to the Sessions 
Judge of the Assam-Valley Districts and 
the learned Sessions Judge by his judg- 
ment and order affirmed the said convictions 
and sentences and dismisssd the appeal. 
The learned Sessions Judge in the course 
of his judgment dealing with the'point that 
the Judge in the trial Oourt has misdirect- 
ed the Jury when he led the Jury to believe 
that it was open to them to return a verdict 
of guilty under &. 366, Indian Penal Code, 
of abduction with the intention that the 
girl in question might be forced or seduced 
to illicit intercourse whereas the charge 
under s. 366, Indian Penal Code, was one of 
kidnapping with such intention observed ag 
follows: “He” that is, the Judge in the trial 
Oourt "told the Jury that they must first 
determine the age of the girl, and he then 
went on to say, if she is below 16, and if you 
believe the evidence, the accused will be 
guilty under s. 363, Indián Penal Qode, 
irrespective of any intent with which she 
was taken. If she was ravished by Baru as 
alleged by her, and the otherascused knew 
that she would be so ravished, and with 
that intent, she had been carried away by 
them, then all will be guilty under a, 366, 
Indian Penal Oode, whether the girl was 
below or above sixteen, The Jury were not 
asked to state their opinion as to whether 
the girl had or had not been proved to be 
below sixteen, andthe above and other 
similar passages in the charge may well 
have kiven them the impression that, if 
they believed the evidence regarding the 
actual occurrence, and if the intention or ` 
knowledge of the accused was such as ig 
described in s. 366, Indian Penal Oode, it 
did not very much matter whether the girl 
was below or above sixteen. It is, therefore, 
possible that it was the intention of the 
Jury to find the appellants guilty of abduc- 
tion under 8.366, [ndian Penal Oode, an 
offence with which, they had not been 
charged, but it cannot be positively 
asserted that this was really the case, In 
my opinion there is a misdirection in the 
charge, in that the Jury were led to believe 
that it was open to them ‘to return a 
verdict of guilty of abduction under 8. 366, 
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Indian Pénal Code, though the appellants 
had not been charged with abduction. I 
am not, however, prepared to held positively 
that the verdict was erroneous owing to the 
saidemisdirection, even in the process by 
which it was arrived at, and still less am I 
prepared to hold that the said misdirection 
has in fact-occasioned a failure of justice.” 

In our opinion, as has been laid down in 
this Court in & series of cases the last of 
which is Isu Sheikh v. Emperor (1), notice 
ofa charge of kidnapping under s. 366, 
Indian Penal Code, is not a fair, proper or 
gufficient notice of à charge of abduotion. 
There is very great sense in that, because 
on a charge of abduction under s. 366, 
Indian Penal Code, the accused has got to 
meet that charge on facts different from 
those which would be involved in & charge 
of kidnapping under s. 366. It is, therefore, 
impessible to say that no prejudice has 
been caused to the accused in the circum- 
stanees which havehappened in this case. 
At any rate, it is very doubtful whether 
prejudice has been caused or not; and in 
that view of the matter the accused are 
entitled to ask that the convictions and 
sentences in this case should be set aside 
and that they should be re-tried. We think 
in the circumstances of this case that there 
is very great reason in the demand made 
on behalf of the petitioners and we accord- 
ingly set aside the conviction and sentences 
and direct that the petitioners be re-tried in 
accordance with law. The petitioners who 
are on bail will remain on the same bail as 
they are on now pending further orders of 


the trial Court. 
A. 


0) 95 Ind. Cas. 937; 31 O.W. N. 171; 28 Or. L. J. 
301; A. I. R.1927 Oal. 200; 45 O. L. J. 984. 
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CALCUTTA HIGH COURT. 
Crvin Revision No. 548 or 1928. 
July 27, 1928. 
Present:—Mr. Justice Mitter. 

Rani HARSHAMUKHI DABBI AND 
ANOTHER—DRFENDANTS—PRTITIONHES 
versus 
SARAT CHANDRA ATA—PrAINTIFF— 
OpposiTH Party, 

Civil Procedure Code (Act V of 1908), s. 116, 
O. XXIII, r. 1—Withdrawal of suit—Ne formal 
defect in plaint—Jurisdiction of Court to allow 
withdrawal with liberty to bring fresh sut—Revi- 


bien. 


ae HARSHAMURHT DASSI v. BARAT CHANDRA ATA. 
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A Court has no jurisdiction to permit withdrawal 
ofa suit with liberty to bring a fresh suit where 
there is nothing to show thatthe suit must fail by 
reason of some formal defect andthe High Oourt may 
interfere in revision where an order permitting 
withdrawal of a suit does not state that there are 


any formal defects in the plaint. 
Kharda Co. Ltd. v. Durga Charan Chandra (1), fol- 


lowed. 
Rule against an order of the Munsiff, 


Third Court, at Howrah, dated the 3rd 
April, 1928. 

Mr. Hemenda Chanrda Sen, for the Peti- 
tioners. 

Mr. Santosh Kumar Pal, for the Opposite 
Party. 

JUDGMENT.—This Rule must be 
made absolule. It appears that the Munsif 
permitted the plaintiff to withdraw from the 
suit with liberty to institute a freshsuit on 
the same cause of action on condition that 
the plaintiff pays before hand the costs of 
defendants Nos. 1 and 2. The Munsif 
does not state in his judgment that there 
are any formal defects in the plaint. That 
was an essential fact to be considered. The 
Munsif had no jurisdiction to permit with- 
drawal unless there was something to show 
that the suit must fail by reason of some 
formal defect. The learned Advocate for 
the opposite party contends that after all 
the order of the Munsif was irregular and 
in some of the cases in the Allahabad High 
Court it has been held that in such a case it 
does not call for interference in revision. 
He concedes that this is contrary to the 
decisions of this Court. It has been decid- 
ed in the case of Kharda Co., Ltd. v. Durga 
Charan Chandra (1) that such an order for 
withdrawal is avithout jurisdiction. The 
order for the Munsif, dated the 3rd April, 
1928, permitting the plaintiff to withdraw 
from the suit with liberty to bring a 
fresh suit on the same cause of action, is set 
aside and the case is sent back to him in 
order that he may re-try the suit in accord- 
ance with law. 

I make no order as to costs, 
A. Case sent back. 


(1) 5 Ind. Cas. 187; 11 O. L. J. 45. 
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PATNA HIGH COURT. 
APPBAL FROM APPRLLATE Dzcamzm No. 1158 
or 1926. 

July 24, 1928. 

Present :—Mr. Justice Das and Mr. Justice 


Wort. 
Musammat BIBI SALEHA-—PrIAINTIFF 
—APPELLANT 


Versus 
Haji AMIRUDDIN AN» OTHERS— 
DarEnDsants—RESsPONDENTS. 

Muhammadan Law—Pre-emption—Mokarraridar 
holding under co-sharer, whether entitled to pre- 
empi. 

A mokarraridar holding under a co-sharer is not 
entitled to claim pre-emption under the Muhammadan 
Law. [p. 865, col 2; p. 866, col. 1. 

Mohammad Jamil v, Kkub Lal Raut (1), followed. 

Katyayani Debi v. Udoy Kumar Das (2), Kally 
Dass Ahiri v. Monmohini Dassee (3) and Ram Bali 
Singh v. Jagdat Singh (4), referred to. 


A permanent mokarraridar is a lease-holder and 


not a proprietor. [p. 867, col. 1.] 

Appeal from a decision of the District 
Judge, Gaya, dated the 24th April, 1926, 
reversing that of the Munaif, Gaya, dated 
the 7th December, 1925. 

Sir Sultan Ahmad, (with him Messrs. K. 
Husnain, Rai T. N. Sahay and Sultanuddin 
Hussain), for the Appellant. 

Messrs. S. M. Mullick and Kailashpati, for 
the Respondents. 


JUDGMENT, 

Das,J.—This was a suit for pre-emption, 
and the lower Appellate Court has dismiss- 
edit. The plaintiff has appealed to this 
Oourt. 

Shortly stated the facts are as follows: 
One Musammat Dhano Bibi had a 3 pies 10- 
karants malikiat interest in acertain village. 
Sabsequently she acquised a two-annas 
mukarrart interest in the same village. 
Partition proceedings took place in 1910, 
anda takhta was allotted to Musammat 
Dhano Bibi consisting of her two-annas 
three-pies ten-karants share which com- 
prised both her mukarrari interest and her 
milkiat interest. On the 12th of February, 
191%, Dhano sold l-anna l-pie 15 karants 
of her interest to Malur and Ladowan, and 
one of the questions raised before us turns 
cn the interpretation of the conveyance ex- 
ecuted by Musammat Dhano in fayour of 
the two persons whose names I have just 
mentioned. On the 2nd of July, 1922, 
Malur and Ladowan cdénveyed the share 
purchased by them to the plaintiff. The 
remaining interest remained in Musammat 
Dhano Bibi, who conveyed it on the 8th 
of December, 1823,to the defendants. The 

laintiff claims that in the events which 

ave happened she ie entitled to a decree 
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for pre-emption as against the defendants: e 
The Courts below have concurrently found 
that the ceremonies were duly performed, 
so that we.are not embarrassed bf any of 
those questions in the appeal before us. 
The lower Appellate Court has, however, 
dismissed the “suit substantially oh the 
ground that what passed to Malur and 
Ladowan under the conveyance of the 12th 
of February, 1919, was the mukarrari in- 
terest of Dhano Bibi, and following a deci- 
sion of this Court the learned Judge of the 
Court of Appeal below has come to the con- 
clusion that a mukarraridar is not entitled 
to a decree for pre-emption. 

Sir Sultan Ahmad appearing before us 
contends in the first place that on the in- 
terpretation of the conveyance of the 12th 
of February, 1919, it should be held that 
what passed to Malur and Ladowan was not 
only the mukarrariinterest of Dhano Bibi 
but also a portion of her milkiat interests, 
Now if this argument be well founded, then 
there is no doubt whatever that the plaintiff 
is entitled to a decree for pre-emption. In 
the alternative, Sir Sultan Ahmad contends 
before us that even if his interpretation of 
the conveyance of the 12th February, 1919, 
be not accepted by this Court, still it should 
be held thatas a mukarraridar the plaintiff ia 
entitled to a decree for pre-emption and in 
this connection Sir Sultan Ahmad relies 
upon two decisions: one of the Oudh 
Judicial Commissiener’s Court and another 
of the Caleutta High Oourt. I shall have 
to consider both these decisions, 

will first consider the question as to 
what passed to Malur and Ladowan under 
the conveyance of the 12th of February, 1919. 

[His Lordship referred to the evidence 
and concluded on this point as follows :] 

I hold, therefore, that the lewer Appellate 
Court is right in the interpretation which 
iteplaced upon the conveyance ofthe 12th of 
February, 1919. 

Then arises the question whether ag a 
mukarraridar the plaintiff is entitled toa 
decree for pre-emption. Now on this point 
Mr. S. M. Mullick relies on a decision of 
Sultan Ahmad, J., in Mohammad Jamil 
v. Khub Lal Raut (1). Sir Sultan Ahmad 
appearing on behalf of the plaintiff does 
not contend that the decision of Sultan 
Ahmad, J., to which I have referred is er- 
roneous, but he does contend that there are 
certain passages in that judgment which 
are obiter dicta and that indeed the deci- 
sion itgelf needs reconsideration having re- 

(1) 58 Ind. Cas. 534; 5 P. Lid. 740; 9 P. L, Te 
188; (1981) Pat. 130, 
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egard to what the Judicial Committee has 
recently held in Katyayani Debi +. Udoy 
Kumar Das (2). The decision upon which 
Mr. 8. M*Mullick relies decided that a co- 
sharer cannot pre-empt against a mukar- 
rariddrof another co-sharer, but in arriving 
at thatfdecision Sultan Ahmad, J., review- 
ed the whole Jaw of pre-emption very 
critically and had no difficulty in coming 
to the conclusion to which he did come, on 
the ground that a mukarraridar himself 
could not claim pre-emption and as a muk- 
arraridar could not claim pre-emption, the 
co-sharer on the doctrine of reciprocity 
which is well understood in the Muham- 
madan Law could not claim pre-emption 
against the mukarraridar. This decision 
has been constantly followed in this Court. 
Speaking for myself 1 must say that I 
prefer the decision of Sultan Ahmad, J., to 
the arguments which have been sdvanced 
before us to-day by Sir Sultan Ahmad. 
But Sir Sultan Ahmad contends that the 
decision needs re-consideration having re- 
gard to what the Judicial Ocmmittee has 
recently held in Katyayani Debi v. Udoy 
Kumar Das (2). Now, that was a very 
simple case. What happened was this. A 
person having a permanent mukarrari in 
certain lands was dispossessed of a por- 
tion of the land by a person whe was the 
husband of the appellant in the Privy 
Council, The landlord brought a suit for 
rent against the permanent mukarraridar 
and in due course the mukarrari in- 
terest was put up for sale and was actually 
purchased by the appellant. It was con- 
ceded that at the date of the purchase by 
the appellant her husband was in unlawful 
possession of a portion of the disputed land 
for six years, so that it was open to the 
appellant to bring a suit to protect her 
interest as against the trespasser her 
husband. She took no action as against 
her husband and in course of time her hus- 
band acquired a title by adverse posses- 
sion as against her. Now this being the 
position, the eppellant, when a suit for 
rent was brought against her by the land- 
lord, claimed that she was entitled to abate- 
ment of rent in regard to the portion of 
land of which she had been dispossessed by 
her husband. This was the whole case 
before the Judicial Oommitiee, and the 
only point which the Judicial Oommittee 
had to consider Was whether the appellant 


3) 88 Ind, Oas. 110; 52 O. 417 at p. 421;.52 1. A. 
100; A.L R. 1925 P. O.97; 23 A. L. J. 751; L. R. 6 
A. (P, ©.) 140; 28 0. W. N. 1 (P. 0). 
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as havingsucceeded to the interest of the 
permanent mukarraridar was entitled to 
bring a suit to eject her husband, the tres- 
passer, from the portion of the demised land. 
In dealing with this point the Judicial Oom- 
mittee says as follows :— 

“The tenant under such & lease virtually 
becomes the proprietor of the surface of the 
lands subject only to the payment 
of the stipulated rent, and the lessor and 
succeeding landlords have no interest in 
the lands except in so far as they forma 
securityfor payment of the rent. When 
the rent falls into arrear the landlord's 
only remedy is to bring the tenure to sale 
by public auction on the execution of a 
decree for payment of rent. The purchaser | 
of the tenure, as has now been settled by a 
long series of authorities in the Indian 
Courts, which are enumerated in the learn- 
ed and exhaustive judgment of Mr. Justice 
Mookerjee, acquires title to the lands on 
the terms of the original lease unaffected 
by any incumbrances created by previous 
tenants. Anincumbrance is defined by s. 
161 of the Bengal Tenancy Act, 18290, as any 
‘right or interest created by the tenant on 
his tenure or holding or in limitation of 
his own interest therein, and not being a 
protected interest’. Thereis no question in 
this case of any protected interest but only 
of such rightas the appellant’s late hus- 
band may have acquired in respect of his 
possession of a portion of the lands embraced 
in the lease for a period exceeding 12 
years.” 

The Judicial Committee then proceeds 
to point out that at the date when the ap- 
pellant acquired the lease by purchase only 
six years of adverse possession by her hus- 
band had rum against the former tenant 
and that it was admitted that she could 
immediately have put an end to this tor- 
tious possession by her husband on her pur- 
chasing the tenure. The Judicial Com- 
mittee came to the conclusion that it was 
her duty under a perpetual tenure to pro- 
tect herself against illegal encroachments 
and,as she failed in her duty, she was not 
entitled to claim abatement of rent as 
against the landlord. Now this is the 
whole of the decision of the Judicial Oom- 
mittee. But Sir Sultan Ahmad contends 
that the expression used by their Lordships 
of the Judicial Oommittee in describing the 
perpetual mukarraridar as virtually apro- 
prietor has in some mysterious way affected 
the decision of Sultan Ahmad, J., in the 
case to which I Irave referred. I am unable 
to agree with this.contention. If authori. 
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ty be needed for the proposition that a 
mukarraridar ia a lease-holder, it will be 
found in the celebrated decision of Sir 
Lawrence Jenkins in Kally Dass Ahiri v. 
Monmohini Dassee (3) where his Lordship 
pointed out that “A man who, being 
owner of land, grants a lease in perpetuity 
carves a subordinate interest out of his 
own and does not annihilate his own in- 
terest.” A perpetual mukarraridar upon 
the express decision of Sir Lawrence Jen- 
kins, which has been affirmed in & very 
conspicuous manner by their Lordships of 
the Judicial Committee, is a lease-holder, 
and not a proprietor. The expression 
which has been used by their Lordships of 
the Judicial Committee in the cass to 
which SirSultan Ahmad bas referred must 
be read and understood in connection with 
the facta of that case. I am, therefore, of 
opinion that that case has no application to 
the facta of this case. 

Sir Sultam Ahmad relies upon two deci- 
sions: One of the Oudh Judicial Com- 
miseioner's Court and the other of the 
Oaleutta High Court. In the case of the 
Oudh Ohief Court [Ram Bali Singh v. 
Jagdat Singh (4)] an under-proprietary right 
was sold, and the question was whether the 
under-proprietor was entitled to claim pre- 
emption, It washeld that he was entitled 
and the basis of the decision in the words 
of Mr. Daniels, Judicial Commissioner, is 
that “the transaction amounted to a sale of 
under-proprietary right and gave rise toa 
right of pre-emption.” Whether that learn- 
ed Judge was right in the view which he 
took that the transaction amounted toa 
sale I am unable to say. But the decision 
“ itself is not an authority for the proposition 
that a mukarraridar is entitled te claim 
pre-emption. The only other case to which 
we have been referred is the decision of the 
Calcutta High Oourtin Surama Musalmant 
v. Munsi Danes Mahomed (9). It isim- 
possible from the report to say what the 
facts in that case were, and in any event I 
am not willing to differ from the decision 
of Sultan Ahmad, J., in the case to which I 
have referred. 

In my opinion, the case has been correct- 
ly decided by the lower Appellate Uourt, 
and 1 must dismiss this appeal with 
costa. ° e. 

Wort, J.—I entirely agree. 

A. Appeal dismissed. 


4) 89 Ind. Oas. 421; 2 O. W. N, 307; 12 O. L. J. 
; A.L R.1925 Ondh 624; 29 O. O. 90. 
(5) 12 Q, W, N. co xliv (244), 


d) 24 O, 440; 10. W. N. 321. 
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PATNA HIGH COURT. 
APPEAL FROM ORIGINAL Dacre Nọ. 128 
oF 1925. 
. November 30,1928, ° 
Present:—Mr, Justice Das and 
Mr. Justice Ross. e 
AMBIKA PRASAD AND oraggS—PrAIRTIFPS 
—APPALLANTB 


versus 
OHANDRAMANI KUER AND OTARRS— 
DnrzND ANTS—~ResPONDENTS. 


stoner—Presumption o 
substantial benefit. —Effect of consent, 

Under the Hindu Lew 8 remote reversioner ia 
entitled to sue for a declaration that an slienation 
made by the widow is not binding on the estate 
if those nearer in the line of succession are in 
collusion with the widow or have precluded them- 
solves from interfering. [p 870, col. 2; p. 871, col.1.] 

Rani Anand Kunwar v. Court of Wards (1), referred 
to. 

The consent of the nearest reversioner to an 
alienation by & widow will give rise to a presum 
tion that there was legal necessity to support the 
transaction even if the reversioner giving such 
consent has taken a substantial benefit under the 
transaction, provided the consent is a real one. [p. 
872, col. 1 B 

Bajrangi Singh v. Manokarnika Bakhsh Singh (2), 
relied on. 

Rangasami Gounden v. Nachiappa Gounden (4), 
explained. 

Appeal from & decision of the Subordinate 
Judge, Gaya, dated the 13th June, 1927. 


Messrs. S. M. Mullick, N. C. Sinha, 
Sambhu Saran and Bri) Kishore Prasad, for 
the Appellants, 

Mr. L. P. Pugh (with him Messrs, 8, P. 
Sinha, Kailashpattt and Sarju Prasad), for 
the Respondents. 


JUDGMENT. 

Das, J.—I0 this suit the plaintiffs claim- 
ed that certain kabalas executed by one 
Musammat Chandramani Kuer, defendant 
Norl, were not binding on them. The 
plaintiffs are the descendants of one Kali 
Prasad. The disputed properties at ore 
time belonged to Sital Prasad, a brother of 
Kali Prasad. Sital Prasad died on the 
lst of April, 1832, leaving & widow 
Sheoratan Kuer, & daughter Chandramani 
Kuer, a brother Beni Prasad, and nephews, 
and grand-nephews, the sons and grandsons 
of his pre-deceased brother Kali Prasad. 
Ib is not disputed that Sital Prasad was 
separate from Beni Prasad, and the sons 
and grandsons of Kali Prasad, and that 
upon his déath, Musammat Sheoratan Kuer 
entered,upon possession of the properties 
which were of her husband as fora Hindu 
widow's estate, On the death of Sheoratan 
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eKuer sometime in 1899 or -1900, her 
daughter, Ohandramani Kuer succeeded to 
those properties. It is alleged by the 
defendants that Ohandramani Kuer and 
her husband adopted one Basdeo asa son 
to th On the 1st April, 1918, Chandra- 
mani Kuer along with Basd&o sold certain 
properties of which the former was in 
possession, to Girjapat and Parmeshwar 
Dayal for Rs. 35,000. The subject-matter 
of the conveyance included a share of 
Mauza Kolhubar and a share of Mauza 
Mahori. On the 2nd of April 1918, two 
conveyances were executed by Chandra- 
mani Kuer and Basdeo, one was in favour 
of Musammat Sundarbasi Kuer, the 
natural mother of Basdeo, and the other 
in favour of Jairani Kauer, the natural 
sister of Basdeo. The transactions of the 
2nd of April 1918, were, however, not given 
effect to, as it is alleged that the considera- 
tion money in respect of those transac- 
tions was not paid by the vendees. I have 
mentioned that under the transaction 
of the Ist of April, 1918, Girjapat and 
Parmeshwar Dayal took a conveyance of 
certain properties including certain shares 
in Kolhubar and Mahori. On the 25th of 
January, 1920, Girjapat and Parmeshwar 
Dayal sold their shares in Kolbubar to 
defendants Nos. 3, 5-a and 5-6 and on the 
6th September, 1920, they sold their share 
in Mahori to some of the defendants, On 
3lst January, 1920, Chandramani sold her 
remaining shares in Kolhubar to defend- 
ants Nos. 2, 4 and 5 for Rs, 9,775 and on 
the 4th July, 1921, Chandramani and 
Basdeo sold their remaining shares in 
Mahori to defendants Nos. 9 and 3 [for 
Rs. 25,000. The plaintiffs allege that they 
are the reversionary heirs of Sita] Prasad 
expectant on the death of Ohandramani 
and that the transaction of the Ist April, 
1918, was wholly fictitious inasmuch as Girja- 
pat and Parmeshwar Dayal were the benami- 
days ofthe husband of Chandramani; and 
that, if it is impossible for the Court to 
giveeffect to the transactions of the Ist April, 
1918, the transactions by Girjapat and 
Parmeshwar Dayal of the 25th January, 
1920, and the 6th September, 1920, respec- 
tively, must necessarily fall. In regard to 
the other two transactions of Ohandramani, 
one dated the 31st January, 1920, and the 
other dated the l4th July, 1921, they 
contend that there was no legal necessity 
to support those transactions and that 
they are consequently not binding on them. 
In the result they asked fora declaration 
that the transactions impugned in the suit 
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were of no effect so far as they were con- 
cerned. | 

I have mentioned that the defendants 
alleged that Musammat Ohandramani Kuer 
together with her husband adopted Basdeo 
as a con to them and they defended the 
suit, first, on the ground that the plaintiffs 
are not the immediate reversioners and are, 
therefore, not entitled to maintain the suit; 
secondly, on the ground that the aliena- 
tions made by Ohandramani had the full 
approval of the immediate reversioner, 
Basdeo, and are accordingly binding on 
whoever may succeed to the estate of Bital 
Prasad on the death of Musammat 
Ohandramani Kuer; and, thirdly, on the 
ground that there was legal necessity to 
support each and everyone of these 
transactions. They put forward an alterna- 
tive case in regard to 4-annas interest in 
Mauza Kolhubar. It appears that Sital 
Prasad had 3-annas -dama  mokarrari 
interest in Mouza Kolhubar and that on 
his death, which took place on the Ist 
April 1892, his widow Musammat Sheorat- 
an Kuer . purchased another 4 anpas 
mokarrai interest in that mauza under 
two conveyances, one dated the 30th 
November, 1892, and the other dated the 
16th August, 1595. The defendants con- 
tend that so far as these purchased shares 
are concerned, they were the stridhan 
properties of Musammat Sheoratan Kuer 
and that the plaintiffs can claim no sort of 
interest in these shares. The learned 
Subordinate Judge has dismissed tha 
plaintiffs’ suit, first, on the ground that 
they are not the immediate reversionary 
heirs of Sital Prasad and are incompetent : 
to maintain the" suit; secondly, on the 
ground that éhe consent of Basdeo tothe 
alienations made by Ohandramani sufficient- 
ly validated the transactions which are 
impugned in these proceedings : and, third- 
ly, on the ground that so far as the 
4 annas irfterest in Mouza Kolhubar ig . 
concerned, it constituted the stridhan of 
Musammat Sheoratan Kuer and that the 
Plaintiffs have no sort of interest in those 
4 annas, As Iread ihe judgment of the 
learned Subordinate Judge, he has also 
held that there was legal necessity 
to support the transactions, Iam, however 
not very lear on.ethe last point, as the 
judgment of the learned Subordinate 
Judge is not very clear on this topic, 

I will first consider the question whether 
Basdeo was adopted by Chandramani and 
her husband end, if so, whether the 
plaintifs are entitled to maintain the 
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present suit. The learned Subordinate 
Judge has taken the view that the ques- 
tion of Basdeo's adoption was in issue in 
certain previous litigations between the 
parties and that the decisions in those 
suits operate as res judicata as between 
the parties, Now it appears that some 
time in 1901 Hanuman Sahay, Baldeo Sahay, 
and Sahdeo Sahayjwho are the sons of Kali 
Prasad, instituted a suit being Suit No. 190 
of 1901, in substance for a declaration that 
certain alienations made by Ohandramani 
Kuer were not binding on them. At the date 
of thé suit Beni Prasad, the surviving 
brother of Sital Prasad was actually 
living. Beni Prasad did not join in the 
suit nor was there any suggestion in the 
plaint that he was colluding with Musam- 
mat Ohandramani or had put it out of his 
power to join the plaintiffs in the suit as 
against Ohandramani  Kuer, Now it 
appears that Ohandramani Kuer in her 
written statement alleged that during 
the pendency of the suit her husband in 
concurrence with her had adopted Basdeo 
asa son to them. Basdeo was, however, 
not a party to the litigation. Ohandra- 
mani defended the suit substantially on 
three grounds: first, on the ground that 
Basdeo was the reversionary heir of Sital 
Prasad expectant upon her death and that 
accordingly the sons of Kali Prasad were 
not competent to maintain the suit; 
secondly, on the ground that they were 
not competent to maintain the suit as 
Beni Prasad was actually living and 
there was no suggestion that Beni Prasad 
was colluding with her; and, thirdly, on the 
ground that the alienatidns made by her 
were for legal necessity. , 

The Court of first instance, on the llth 
August, 1902, gave effect to each of the 
defences raised on behalf of Ohand 
ramani and thepurchasers, that is to say, 
it found that Basdeo had beer duly adopt- 
ed {by Ohandramani andgher husband and 
that the plaintiffs were incompetent to main 
tain the suit and that the plaintiffs were 
also incompetent to proceed with the 
suit as Beni Prasad was living. The Court 
also found that there was legal necessity 
to sapport the transactions which were 
impugned, I should mention thatso far 
as Beni Prasad was concerned, the case of 
the sons of Kali Prasad appeared to have 
been that he was a lunatic and was 
incompetent tosucceed to the estate of 
Sital Prasad. Tais case.failed in the 
Court of firat instance. Now the plaintiffs 
appealed and the appeal was dismissed. 
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It is necessary te consider the grounds. 
of the decision of the lower Appellate 
Court in order tosee whether theequestion 
of adoptidn was really decided by that Court. 
That Oourt distinctly found that *there 
was no doubt*«that there wasa perfectly 
valid adoption; but it declined to decide 
what the effect of the adoption during 
the pendency of the suit was, beeause it 
had no difficulty in coming to the con- 
clusion that the plaintiffs’ suit was bound 
in any event to fail as Beni Prasad was 
the next reversionary heir and there was 
no allegation that he was colluding with 
the holder of the life-interest. This being 
the decision of the lower Appellate Court, 
I am in sympathy with the argument 
which has been advanced before us that 
the question of adoption was not strictly 
decided in that litigation although, aal 
have pointed out, the learned Judge on 
the evidence had no difficulty in comin 
to the conclusion that the adoption had 
been proved beyond reasonable doubt. 
Sometime in 1915 the present plaintiffs 
brought a suit being Suit No. 437 of 1915 
for a declaration that  Basdeo was not 
the adopted son of Chandramani Kuer 
and her husband. This suit never proceeded 
to a trial as the parties entered into & 
compromise on the 19th August, 1918. 
A. compromise decree was passed on the 
29th August, 1916. The compromise decree 
is a curious document; but it certainly 
proceeded on the hypothesis that Basdeo 
was the adopted son of Musammat 
Ohandramani Kuer and her husband, as 
it also proceeded on the hypothesis that 
the plaintiffs were the next reversionary 
heirs of Sital Prasad. All that I need 
say about this document is that the com- 
promise proceeded on the admission by 
egch party of the title put forward by 
the other and the parties proceeded to 
divide the estate between them, although 
the estate was then in the possession of 
Musammat Ohandramani Kuer. The com- 
promise provided that Basdeo should join 
the present plaintiffs in instituting suits 
for setting aside alienations made by 
Ohandramani Kuer. It is necessary to 
mention this in view of an argument 
which was advanced to us by Mr. Sushil 
Madhab Mallick and which Ishall presently 
notice. The compromise decree by 
itself, in my opinion, does not throw 
much light on the question of adoption. 
But now I come to certain important and, 
in my opinion, conclusive evidence on 
the question of adoption.. Certain suits 
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were filed by the present plaintiffs and 
Basdeo tor setting aside certain alienations 
allegedto have been made by Chandramani 
Kuer. In each of these suits the plaintiffs 
allowed Basdeo to sue as the son of 
Chamdramani Kuer and Her husband. I 
will refer to one of the plaints filed on 
behalf of the present plaintiffs and Basdeo, 
the plaint in Suit No. 168 of 1917. It 
will be noticed that Basdeo Narayan is 
plaintiff No. 1 and he describes himself 
as the adopted son cf Rameshwar Prasad, 
the husband of Musammat Ohandramani 
Kuer with the full approval of the present 
plaintiffs who were in that suit plaintiffs 
Nos. 2,3 and 4. In the eleventh paragraph of 
the plaint, which is the plaint of the present 
plaintiffs, it is distinctly alleged ‘that the 
plaintiff No. 1is the adopted son of the de- 
fendant and her husband.’ I may mention 
_ that there are similar admissions in various 
other plaints which were filed on behalf 
of Basdeo and the present plaintiffs. Then 
there is the deposition of one of the 
plaintiffs Ambica Prasad in one of those 
suits, Suit No. 24 of 1918. Giving his 
evidence in that suit, he said as 
follows: 

“The plaintiff No.1 is the adopted son 
of the defendant No. l. The adoption 
took place when the suit was pending.. ... 
n The plaintiff No. 1 used to live with 
defendant No. 1 and her husband when 
he sued for setting aside his adoption 
defendant No. ]l's husband looked 
after that case on behalf of the defend- 
ant No. 1 and plaintiff No. 1," 

In  eross-examination he 
follows: 

“Basdeo is adopted son of Ohandramani 
was adopted when my father 
anti ad a suit against the defendant 

o. 1. K 

In my opinion this admission by Abmica 
Prasad in a solemn proceeding between 
the parties puts it out of. his power to 
contend that  Basdeo is in fact not 
the adopted son of Chandramani Kuer 
and her husband. It was contended by 
Mr. Sushil Madhab Mullick that this 
admission had to be made by Ambica 
Prasad in view of the terms of the consent 
decree of the 29th August, 1916. It is 
impossible to accept an argument of this 
nature; for to Accept it would be to say 
that it is open to a litigant to trifle with 
the Oourt and give false evidence in a 
Court of Law, because he beund ‘himself 
in a certain way by a consent decree to 
which he was a party. I amof opinion, 


said as 
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therefore, that the repeated admissions 
made by the present plaintiffs in the 
various suits which were instituted by 
them in conjunction with Basdeo have 
put it out of their power now to contend 
that Basdeo was in fact not the adopted 
son of  Ohandramani Kuer. I hold, 
therefore, that the decision of the learned 
Subordinate Judge on the question of 


adoption is right and must be 
affirmed. 

The next questionis whether the paint- 
ifls have a right to maintain the 


present suit having regard to the finding 
that Basdeo is the next reversionary heir 
of Sital Prasad. The learned Subordinate 
Judge has taken the view that the plaintifis 
have no right to maintain the suit. In 
my opinion, that is not a correct view. 
It is quite true that as a general rule 
the right to sue must be limited to the 
nearest reversionary heir; but in the 
leading case on the subject [Rani Anand 
Kunwar v. Court of Wards (1) their 
Lordships of the Judicial Committee took 
pains to point out that a suit of this 
nature "may be broughtby a more distant 
heir, if those nearer in the line of succession 
are in collusion withthe widow, or have 
precluded themselves from interfering.” 
Now the learned Subordinate Judge has 
not considered this aspect of the case 
at all. Mr. Pugh on behalf of the 
respondents contends before us that the 
plaintiffs have wholly ignored  Basdeo as 
the adopted son of Ohandramani Kuer 
and her husband; and that that being 
so, we would ngt be right in investigating 
the plaintiffe’ case on the footing that 
Basdeo is ia collusion with the widow or 
has precluded himselffrom interfering, 
Now,itis quite true that the plaintiffs 
do not admit in their plaint that Basdeo 
is the adopted son of Ohandramani Kuer 
and her husband. But Basdeo has been 
cited as a defendant and the facts stated 
in the plaint make it quite clear that it 
is the plaintiffs’ case that Basdeo, defendant 
No. 6, is in collusion with defendant 
No. 1 and her husband and has (to adopt 
the words of the Judicial Oommittee) 
‘otherwise precluded himself from interfer- 
ing. The material allegations will be 
found in thetwenty-fourth paragraph of the 
plaint which runs as follows: 

“That these plaintiffs have learnt and 
believe the same to be true that defendant 


. 
(1)6 O. 764; 8 O. L. R. 381; 8 I. A. 14; 4 Sar. 
n a J. 195; Rafique and Jackson's P. O. No. 63 
(P. 0). 
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No. 6 in collusion with the defendant 
No, 1 and her husband has jointly with 
the defendant No. 1 purported to execute 
a deed of surrender in favour of the 
defendants Nos. 2,8, 4 and 5,5 (a) and5 
(b) but these plaintiffs respectfully submit 
that the defendant No. 6 has no right to 
execute the same and these plaintiffs’ 
title cannot be affected thereby, nor does the 
deed of surrender give any better title to 
the said defendantsin respect of the pro- 
perties in suit.” 


Apart from this it is quite clear 
when the facts are examined, that 
Basdeo hag precluded himself from 


interfering if he is not in collusion with the 
adoptive mother. The impugned transac- 
tions are those of the lst April, 1918, 31st 
January, 1920, and the 14th July, 1921, 
Now Basdeo was actually a party to the 
transactions of the lst April, 1918, and the 
14th July, 1921, So far as the transaction 
of the 31st January, 1920, is concerned, it is 
true that he was not a party to the same, 
but by a subsequent document he ratified 
that transaction as indeed he has ratified 
all the transactions entered into by the 
widow. It is obvious, therefore, upon admit- 
ted facte, that Basdeo has precluded him- 
self from interfering. This being the posi- 
tion, the plaintiffs are clearly entitled to 
maintain the present suit : see the decisionin 
Rani Anand Kunwar v, Court of 
Wards (1). 

Now arises the question whether there 
was legal necessity to support the transac- 
tions impugned in the suit, The case has 
been very badly conducted in the Court be- 
low and there is really no evidence on either 
side so that the whole case will unfortunately 
have to be decided on the question of onus 
of proof, The plaintiffs contend that the 
onus is clearly on the defendants who have 
taken conveyances from a limited owner. 
Mr. Pugh does not dispute that if the onus 
be upon him, he has failed to discharge 
that onus; but he strongly contends that, 
having regard to the fact that the next re- 
versionary heir Basdeo joined in two of the 
transactions and ratified the third, it must 
be held that there was legal nectssity to 
support the transactions. Mr. Sushil Ma- 
dhab Mullick appearing on behalf of the 
appellants contests the proposition He 
does not dispute that the consent of the 
next reversionary heir raises a presumption 
that the transaction was for lega! necessity; 
but he contends that Basdeo took substanti- 
al benefits under the transactions impugned 
. in the suit and he argues that the rule upon 
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which Mr. Pugh relies has no application 
where the facts establish that *the next 


reversionary heir has taken benefit under 
the transactions in question. Now I will 
deal first with the conveyance of the Ist 
April, 1918. AsI have mentioned that con- 
veyance was in favour of Girjapat and Par- 
meshwar Dayal. The first branch of Mr. Mul- 
lick's argument is that that was a fictitious 
transaction, Girjapat and Parmeshwar Da- 
yal being benamidarsof the husband of 
the lady. Now the apparent title must be 
assumed to be the real title until the con- 
trary is established. Now how do the 
plaintifis establish the contrary? They 
rely upon certain circumstances, and these 
circumstances are as follows. First, it is 
said that one of the purchasers, Parmesh- 
war Dayal, is a man of no means because it 
is established that he is a hackney carriage 
driver. But the evidence shows tbat he is 
a hackney carriage owner: and we know that 
a hackney carriage owner may amass a 
large fortune. Then it is contended that 
itis improbable that (if the transaction 
were & real one) the purchasers would have 
paid the whole of the consideration money 
into the hands of the lady and would not 
have retained such portion as was necessary 
to discharge prior encumbrances. Now we 
know that approximately Rs. 6,000 out of 
the purchase-money of Rs. 35,000 was ne- 
cessary to pay off the encumbrances, and 
I cannot regard the circumstance that the 
whole of the consideration money was paid 
tothe lady as establishing the fictitious 
character of the transaction. Then it was 
urged that it is highly unlikely that they 
would have purchased the property from a 
limited owner knowing that some of the 
money was necessary “for the marriage of 
Basdeo." It is quite true that the neces- 
sity for marrying a daughter’s son is not a 
legal necessity within the meaning of that 
term as used in Hindu Law. But, if we 
are to judge the reality of a transaction by 
asking ourselves, whether & trained lawyer 
would be likely to buy a property under 
circumstances as disclosed in this case, 
the result of our investigation must be that 
the transaction has to be affirmed, since the 
bulk of the money was undoubtedly raised 
for justifiable necessities. I do not propose 
to pursue the subject, since I am satisfied 
that there is no evidence whatever that the 
transaction was not what is purported to 
be, namely, a conveyance in favour of 
Girj4pat and Parmeshwar Dayal. 

I now come to the question whether there 
was legal necessity to support the transac- 
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ion. The necessities recited in the convey- 
ance are these: 

1. Rs. 4,000 due to Lachmi Narayan, Vakil, 
on a bond, dated the 17th June, 1801. 

2. Re. 2,000 zarpeshg due to Jagat Singh 
and other under a thika, dated the 21st 
September, 1906. 

3. Rs. 2,500 principal and Rs, 3,349-15.0 
interest on the bond of the 30th July, 1910, 
in favour of Beni Misra. It is recited in the 
bond of the 20th July, that the money was 
borrowed for meeting lawful legal expenses 
as also for the protection of the proper- 


ties. 

4, Rs. 150 principal and Rs. 36 interest 
due ona hand-note, dated the 9th June, 
1910. 

5. Rs. 124 dueon a hand-note, dated the 
9th June, 1916, 

6. Rent due to superior landlords, 
amount not being specified. 

7. Gaya sradh of Sital Prasad. 

8. Money necessary “for performing the 
marriage ceremony of Basdeo,” 

Now so far as the last item is concerned, 
the money was actually borrowed by Bas- 
deo himself and the recital runs as fol- 
lows: | 

"T, the executant No. 2, also stand in 
need of money for performing my marriage 
ceremony which will take place shortly and 
for which a considerable sum of money is 


the 


The form of the recital encouraged the ar- 
gument that Basdeo was not interested to 
quarrel with the transaction of the lst 
April, 1918, since he himself required 
money for his marriage ceremony; and it 
was contended that, this being the position, 


the consent of a reversionary heir who haa. 


taken a substantial benefit under the docu- 
ments cannot possibly give rise to the pre- 
sumption that there was legal necessity to 
support the transaction. f 
The argument is of weight and it is ne- 
cesbary to consider some ef the cases bear- 
ing on the question. It is not necessary to 
discuss authorities earlier than that of 
Bajrangi Singh v. Manekarnika Bakhsh 
Singh (2). In that case a Hindu widow in 
possession of her husband's estate alienated 
the whole of that estate by three different 
transactions in favour of her son-in-law. 
The reversioners at the date of the transac- 
tions in question, accepted the alienations 
as binding upon them. The Judicial Oom- 
mittee refers prominently to the fact that 
(2) 30 A, 1; 35 L A. 1;9 Bom. L, R. 
1345; 12 O. W. N. 74; 17 M. L. J. 605; 6 O. L. J. 
166; 5 A L.J. 15 8 M, L. T. J; 11040. 78 (P, C) 
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ihe reversioners received consideration for 
ratifying the transfers and for agreeing not 
to dispute their validity; and they say 
that upon these facts the Judicial Commis- 
sioner of Oudh found that the transfers to 
the son-in-law were valid. The suit was 
instituted by the actual reversioners living 
at the death of the widow; and the question 
arose whether there was any onus upon 
Moheshwar Baksh Singh, the son-in-law of 
the widow, to establish legal necessity in 
respect of the transactions in his favour, 
At the date of the decision of the Judicial 
Committee, there were two rival views on 
the subject. The Calcutta High Court had 
consistently taken the view that “a transfer 
or conveyance by a widow upon the osten- 
sible ground of legal necessity, such trans- 
fer or conveyance being assented to by the 
person who at the time is the next rever- 
sioner, will conclude another person not a 
party thereto, who is the actual reversioner 
upon the death of the widow, from asserting 
his title to the property”: Nabo Kishore 
Sarma Roy v. Hart Nath Sarma (3). The 
Allahabad High Oourt on the other hand 
had expressed their opinion in the follow- 
ing words: “The plam principle deducible 
from these rulings of the Privy Qouncil is 
tbatin order to validate an alienation by a 
Hindu widow of her deceased husband's 
estate for purposes other than those 
sanctioned by the Hindu Law, it must have 
the consent of all those among his kindred 
who can reasonably be regarded as having 
an interest in questioning the transaction.” 


The Judicial Committee discussed the 
authorities bearjng on the subject and 
came to the conclusion that, it being admit- 
ted by all the High Courts that consent 
of the reversioners will validate transaction 
by & widow, the only question that remained 
for consideration was the quantum of 
consent necessary; and they gave effect to 
the Oalcuttd view in preference to that 
which had found favour with the Allahabad 
High Oourt; andit came to the conclusion 
that ordinarily the consent of the whole 
body of persons constituting the next re- 
version would be sufficient to preclude the 
reversidners existing at the death of the 
limited owner. Now what I should point 
out in thisconnectien is that the Judicial 
Committee affirmed the transaction of Daryao 
Kunwar, the widow, distinctly on the ground 
that those transactions were assented to by 
the whole body of reversioners existing at 
the date of the transactions in question; and 


(3) 10 C, 1102 (F. B.). 
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it affirmed the transactions although it was 
aware of the fact that those reversioners had 
received consideration for ratifying the 
transfers and for agreeing not to dispute 
their validity. Another point which is 
established by the decision and which com- 
pletely negatives one of the arguments 
which was advanced by Mr.Sushil Madhab 
Mallick is that subsequent ratification is 
insufficient to validate a transaction of this 
nature, 

Mr. Sushil Madhab Mullick contends 
before us that the authority of this decision 
has been much shaken by the subsequent 
decision of the Judicial Oommittee in 
Rangasami Gounden v. Nachiappa Gounden 
(4). The argument, if I have understood it 
correctly, is to the effect that all that the 
case of Bajrangi Singh v. Manokarnika 
Bakhsh Singh (2) must be taken to have 
decided is that the Calcutta view must 
be accepted in preference to the Allahabad 
view. But we cannot shut our eyes to the fact 
that in Bajrangi'a case (2) the reversioners had 
actually received consideration for assent- 
ingto the transactions which were challeng- 
edin the suit and that with full know- 
ledge of that fact, the Judicial Committee 
affirmed the transactions. In my opinion, 
therefore, the decision in Bajrangi's case (2) 
must be followed unless indeed there is any- 
thing in the later decisions of the Judicial 
Committee which has distinetly laid down 
that the view inthe earlier case is not a 
correct view. Mr, Mullick contends that 
the later decision in Rangasami Gounden 
v. Nachiappa Gounden (4) proceeds on the 
hypothesis that the consent to be operative 
as against the whole body *of reversioners 
must be a free consent and ngt a consent 
based on consideration. 

Lord Dunedin delivering the judgment 
of the Judicial Committee in the last men- 
tioned case put the proposition in this 
form, namely: “When thealienetion of the 
whole or part of the estate is to be support- 
ed on the ground of necessity, then, if 
such necessity is not proved alvunde and 
the alienee does not prove inquiry on his 
part and honest belief in the necessity, the 
consent of such reversioners as night fairly 
be expected to be interested to quarrel with 
the transaction will be, held to afford a 
presumptive proof which, if not rebutted by 
contrary proof, will validate the transaction 


(4) 50 Ind. Cas. 498; 42 M. 523; 36 M. L. J. 493; 
TA L. J. 536; 39 O. L, J. 53 
40; 28 O. W. N. 777; 
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as a right andproper one,” Mr. Sushil 
Madhab Mullick relies upon this passage 
and contends that Basdeo having recaived a 
substantial *portion of the consideration 
money was not interested to quasrel 
with the transaetion in question ‘and, 
therefore, his consent will not afford a pre- 
sumptive proof that the transaction was 
right and proper. As Ihave saidthe argu- 
ment is a weighty one and I am in entire 
sympathy with it. Butit is impossible for 
us toignore that the Judicial Committee 
in the later case expressly decided that the 
decision in Bajrangi's case (2) might be sup- 
ported either on the ground that there was 
& complete aurrender of the entire estate to 
the next reversioner or on the ground that 
the consent of the next reversioner 
validated the transaction. Now if Mr. 
Mullick's argument be well-founded, then 
the decision in Bajrangi's case (2) could 
not be supported on the latter 
ground, This is amatter which, no doubt, 
will some day or other engage the atten- 


‘tion of the Judicial Oommittee; but so far 


as we are concerned, we are in this Court 
bound by that decision. I can find nothing 
in the later decision of the Privy Council 
in the Madras case [Rangasami Gounden v. 
Nachiappa Gounden (4)] to warrant the view 
that their Lordships ot the Judicial Oom- 
mittee dissented from the decision in the 
earlier Allahabad case [Bajrangi Singh v. 
Manokarnika Bakhsh Singh (2)]. I quite 
agree that it isopen toa Courtof facta to 
investigate the question whether there was 
in fact a consent by the reversioner or 
whether it was merelya device to divide 
the estate between the widow and the 
presumptive reversioner. But once it is 
established that the consent was a real one 
then, in my opinion, the transactions must 
stand unless the presumption raised by 
such consent is rebutted by contrary proof. 
Now there is no doubt in this case that the 
consent was a real one. Basdeo joined 
with Ohandramani Kuer to transfer the 
estate to Girjapat and Parmeshwar Dayal. It 
is quite true that, asthe document stands, 
Basdeo was raising a sum of money for his 
marriage expense; but the question, I ap- 
prehend, is not one of form, but one of 
substance. It is difficult to understand 
why Basdeo should raise money for his own 
marriage expenses since his parents were 
alive, Ifthe recital wereso drafted as to 
indicate that Ohandramani was raising a 
sum of money for the marriage expenses of 
her son Basdeo, it could not be contended 
that Basdeo received a substantial benefit 
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undgr the transaction. It is the duty of 
ihe [en to find money for the marriage 
expénses of their children; apd I have no 
doubt that the transaction in substance 
rhust be regarded as that of Ohandramani 
with the consent of next teversioner, Baadeo. 
Thold, therefore, that the consent of Basdeo 
validates the transaction, unless indeed the 
plaintiffs have succeeded in showing that it 
cannot stand. 

Then arises the question whether the 
plaintiffs have adduced sufficient evidence 
to rebut the presumption that the transac- 
tion was right and proper. It is contended 
that there is no evidence that the debts due 
to the various persons to satisfy which the 
conveyance of the lst of April, 1918, was 
executed were binding upon the estate of 
Sital Prasad. That maybe so, but there is 
no proof in the case that they were not 
binding upon the estate of Sital Prasad. 
I agree that the necessity to find money for 
the marriage expenses of Basdeo was not a 
legal necessity; but the transaction must 
nevertheless stand since the consent of 
the next reversioner raises the presumption 
that the bulk of the money raised by the 
transaction of the lst of April, 1918, was for 
legal neceasities. The other transactions 
challenged in the suit stand on the same 
footing. Basdeo joined in one of them 
and ratified the other; and it is not disputed 
that there is no evidence in the case to 
rebut the presumption that the transactions 
were entirely proper. 

In the view which I take it is not neces- 
sary to enter upon the other question, namely, 
whether any portion of the disputed pro- 
perties was the stridhan of Musammat 
Sheoratan Kuer. I hold that the consent 
of Basdeo raises & presumption that the 
transactions impugned in this suit were 
proper transactions and that there is no 
evidence in the record to rebut that pre- 
sumption. That being so, the judgment of 
the learned Subordinate Judge must be 
affirmed and this appeal must be dismissed 
with costs. 

Ross, d.—I agree, 

A, Appeal dismissed. 
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PATNA HIGH COURT. 
APPBAL FROM ORIGINAL DRORBE No. 14 or 1927. 
December 4, 1928. 
Present:— Mr. Justice Kulwant Sahay and 
Mr. Justice Macpherson. 
UMAKANTA DAS BIRIGANJAN 
BHUYAN MAHAPATRA-—PLAINTIFF— 
APPELLANT 


versus 

BISWAMBHAR DAS MAHAPATRA— 

AND OTHBRS—DEFENDANTS— RESPONDENTS. 

Will—Attestation, what amounts to—Signature of 
identifier on cover of Will depomted and Sub- 
Registrar's signature, whether amount to attestation— 
Succession Act (X. of 1865), s.50—Hindu Wills Act 
(XXI of 1870)—Hindu Will—Necessity of attesta- 
tion. A 
Section 50 of the Succession Act of 1865 
which corresponds tos. 63 of the present Act was 
made applicable to the Wills of Hindus by the Hindu 
Wills Act of 1870. The provisions of the Hindu 
Wills Act were made applicable to all Wills and 
codicils made by any Hindu on or after the Ist 
September, 1870, within the territories which were 
on the lat September, 1870, subject to the Lieuten- 
ant-Governor of Bengal. Attestation by two wit- 
nesses was, therefore, necessary for Hindu Wills 
executed within the said territories ([p. 877, col. 
1] 


The mere proof that two persons had signed a 
Will as witnesses will not validate the Will. The 
law requires further that each of the witnesses must 
have seen the testatorsign or must have received 
an acknowledgment from the testator, and each must 
have signed in the presence ofthe testator. [p. 875, 
col. 2; p 876, col. it 

It is doubtful whether a cover in which a Will ig 
placed and presented to the Sub-Registrar for 
deposit under s 42 of the Registration Act can be 
treated as a part of the Will. [p. 876, col 1.] 

Where a testator made an endorsement on the 
cover of the Will 'I'*do execute thislast Will’ and 
signed the same and a person's signature was taken 
to the said endorsement as an identifier as required 
by s. 43 of the, Registration Act, and the Sub- 
Registrar endorsed the cover and copied the endorse- 
ment in his register and signed the register : 

Held, that the signature of the Registrar did not 
amount to attestation. [p. 877, col. 1. 

Held, further, per Macpherson, J. (Kulwant Sahay 
J., dubttante) that the signature of the identifier did 
not amount to attestation as he had no animus 
attestandi. €p. 878, col, 1.] 

Appeal from a decision of the District 
Judge, Outtack, dated the 23rd June, 1927. 

Messrs. B. N. Das and 8, K. De, for the 
Appellant. 

Mr. B. K. Ray, for the Respondents. 


JUDGMENT. 

Kulwant Sahay, J.—This appeal 
arises eut of ar application for grantof 
Letters of Administration with a copy of the 
Will annexed. The learned District Judge 
of Cuttack has refused to make the grant 
and the applicant has preferred the present 
appeal. $ 

The Willwhich is sought to be proved 
in the present case was executed by,Balabha- 
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dra Prasad Bairiganjan Bhuyan Mahapatra 
on the 14th December, 1916, He died on 
the 8th January, 1922, leaving four sons, of 
whom the eldest Umakanta Bairiganjan 
Bhuyan Mahapatra was the applicant for 
the Letters of Administration and the other 
three sons opposed the grant. The learned 
Distriet Judge has found that the document 
which was marked Ex.4 by him purport- 
ed to be the last Will ofthe testator, that it 
was actually signed by him andthat he was 
in a sound disposing state of mind at the 
time he executed it. He, however, found 
that it was not a valid Will inasmuch as it 
had not been attested by two witnesses as 
required by law. The document (Hx. 4) 
bears the signature of the testator on the 
top of the first page. There is no signature 
of any attesting witness and it is signed 
by Nilamber Patnaik atthe end. Wilamber 
Patnaik was the writer of the Will and he 
signed it as such. On the face of it, there- 
fore, the Will does not purport to bear the 
signature of any attesting witness. It is, 
however, contended that Nilamber Patnaik 
was not only the scribe of the document 
but was also an attesting witness. The 
testator after executing the Will put itina 
sesled cover and deposited it with the 
Registrar under s 142 of the Indian 
Registration Act. There is an endorsement 
in Oriya on the cover to the following 
effect: — 

“I, Sri Balbhadra Prasad Das Bairi- 
ganjan Bhuyan Mahapatra, of Mauza 
Mangalpur Samil, Mauza Gopinathpur, 
Paragana Banchas, District Balasore, do 
execute this last Will. Finiş. The legatees 
are No. 1, Sri Tikayat Babu Umakanta Das 
Mahapatra, No. 2, Sri Babu’ Biswambhar 
Das Mahapatra, No. 3, Sri Babu Nitya- 
nand Das Mahapatra and No, 4, Sri Babu 
Sachidananda Das Mahapatra, who are my 
(Balbhadra Prasad Das Bairiganjan Bhuyan 
Mahapatra’s) sons. Dated 14th December, 
1916." 

Below this endorsement in Oriya occurs 
the signature of Balbhadra Prasad Das in 
Oriya. Below thisis an endorsement in 
English made by the, Sub-Registrar, which 
runs thus:— 

"Presented this day the 14th December, 
1916, at 1 p.m. by Befbhadrapfasad Das 
Bairiganjan Bhuyan Mahapatra, son of 
Raghunath Das Rajkumar Bairiganjan 
Bhuyan Mahapatra of Mangalpur Samil 
Mauza Gopinathpur, Pargana Banchas, 
thana Soro, by caste Karafi, by profession 
zamindar, who is identified by Babu Hem 
Chandra De, Pleader, Balasore.” 
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The inscriptions on the seals that are 
legible are— 

“Sri Balahadraprasad Das Bhuyén.” 

This endorsement written by the Sub- 
Registrar does not bear any signature, 
There is, however, a signature, cif the 
margin, of the testator Balbhadraprasad 
Das, and below it the signature of the 
Pleader Babu Hem Ohandra De. This 
superscription on the cover was copied by 
ihe Registrar in his Register No. Sand this 
register was signed by him. 

{tis contended on behalf ofthe appellant 
that the scribe Nilamber Patnaik, the Plea- 
der Hem Chandra De and the Sub-Regis- 
trar were all attesting witnesses to 
the Will. The learned District Judge has 
found that not one of them was an attesting 
witness. Asregards the scribe Nilamber 
Patnaik, he does not purport to sign the Will 
asa witness but as a scribe. The Oriya 
letters "ni;" with two dashes occur before 
his signature and it is contended that these 
letters ‘‘ni:” area compound of two letters 
‘na’ and "i" and that “na” stands for nawi- 
sinda which means a scribe and that “i” 
stands for 'ishad" which meane a witness. 
This argument is ingenious but too far- 
fetched. Nawisinda and ishad or ishtishad 
are Persian words and it cannot be accepted 
that the Oriya letters “ni: with the colon 
are a compound of these two words. The 
"ni" on the document clearly stands for 
*"nikhitang" the Balasore form of “likhit- 
ang" (where n and J are often interchanged) 
and means “written by". A scribe or any 
writer generally prefixes it to his signature. 
The document, therefore, on the face of it, 
does not purport to have been attested by 
Nilamber as a witness. Evidence has, 
poveva, been given by the Pleader Babu 

əm Ohandra De to the effect that the 
testator had told him that his confidential 
clerk Nilamber had written and attested 
the Will. In cross examination, however, 
he was forcedto admit that all that the 
testator told him was that Nilamber wrote 
and signed it and even in re-examination 
he stated that what the testator told him 
might also mean that Nilamber ‘had 
signed the Will as a scribe’ and not as 
witness. This evidence, therefore, does not 
prove that Nilamber was an attesting 
witness. 

Assuming that Nilamber signed the 
document not only as a scribe but as a 
witness the law requires that the Will 
must be attested by two ormore witnesses, 
each of whom must have seen the 
testator sign or affix his mark to the Will 
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er must have received from the testator & 
personél acknowledgment of his signature 
or mark, and each of the witnesses must 
sign the Will in the presence of*the testator. 
Thege facts have not been proved in the 
presènt case. It hasnot been proved that 
Nilamber saw the testator sign the Will or 
that he received from the testator a per- 
sonal acknowledgment of his signature on 
the Will and that he himself signed the 
Willin the presence of the testator. It 
is thus clear that Nilamber cannot be 
treated as an attesting witness to the 
Will, 

As regards the Sub-Registrar, it is also 
clear that he cannot be treated as an 
attesting witness. It is contended that the 
endorsement on the cover containing the 
Will must be taken to be a part of the 
Will and further that the acknowledgment 
of the testator before the Sub-Registrar 
and the Pleader Babu Hem Ohandra De to 
the effect that the document contained in 
the cover was his Will and that he had 
executed the same, and followed by the 
signature of the Registrar and of the 
Pleader would be a sufficient compliance 
with the provisions of s.50 of the Indian 
Succession Act of 1865, which corresponds 
tos. 63 of the present Act (XXXIX of 
1925), and that the Sub-Registrar and the 
Pleader must be considered to be attesting 
witnesses. It is extremely doubtful whe- 
ther the cover in which the Will was 
placed and which was presented to the 
Sub-Registrar for deposit under s. 42 of 
the Indian Kegistration Act can be treated 
asa partofthe Will. There is, however, 
an endorsement on the cover in Oriya 
where the testator says: ‘I do execute this 
Will, and it bears the signature of the 
testator’. Assuming that this endorsement 
on the cover containing the Will was a 
sufficient acknowledgment of the signature 

on the Will it was not- signed by the 

leader as a witness. The signature of 
the Pleader was taken to the endorsement 
of presentation madeon the cover by the 
Sub-Registrar, and it is clear from the 
evidence of the Sub-Registrar that the 
Pleader Babu Hem Ohandra De signed 
this endorsement of presentation as an 
identifier as required by s. 43 of the Indian 
Registration Act. Itis contended that even 
under these  oirsumstances the Pleader 
should be taken to be an attesting 
witness, and reference is made to certain 
rulings of the Oalcutta and Patna High 
Courts. 
` In Hurro Sundari Dabea v. Chunder Kant 
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Bhattacharjee (1) where a testatrix admitted 
a signature on a Will to be hers before a 
Registrar of Assurances and was identified 
before him by one of the witnesses to the 
signature and both the Registrar and the 
identifier signed their names as witnesses 
to the admission, it was held by Garth, O. 
J., and Mitter, J., that such an attestation 
was a aufiicient compliance withthe pro- 
visionsofs. 50 of the Indian Succession 
Act. Thesame view was taken by another 
Division Bench of the Calcutta High Court 
in Nitye Gopal Sircar v. Nagendra Nath 
Mitter Mozumdar (2). In Horendra Narain 
Acharji v. Chandra Kanta  Lahiri(3) ad- 
missien of execution ofa Will before the 
Registrar and hie signature on the endorse- 
ment of registration was held to bean 
attestation of the Will. In Amarendra 
Nath Chatterjee v. Kashi Nath Chatterjee 
(4) it was held that the registration of his 
Will by & testator and his signature tothe 
certificate of admission of execution 
testified by the signatures of the Sub- 
Registrar and ofa witness was sufficient 
attestation to satisfy the requirement of 
8. 50 of the Indian Succession Act. In 
Sarada Prasad Tej v. Triguna Charan Ray 
(5) the cases cited above and some other 
cases were considered and it was held that 
the signature of the Registrar to the 
endorsement of admission of the Will by 
the testator was a sufficient compliance in 
respect of attestation of a Will as required 
by s.500f the Act. There is, therefore, 
considerable force in the argument ofthe 
learned Advocate for the appellantin 
support of the viewthat the signature of 
the Pleader on*the cover containing the 
Will should, be regarded asthe signature 
ofan attesting witness although he signed 
the endorsement made by the Registrar 
as an identifier and not the endorsement 
in Oriya characters and the signature of 
the testato? appearing on the cover. But 
the further argument of the learned 
Advocate thatthe signature of the Regia- 
trar should also be considered to be that 
of an attesting witness is one which cannot 
be accepted. His signature does not 
appear on the’ cover containing the Will 
but in his own Register No.5,in which 


under tbe  ruleg he had to copy the 
endorsement as regards presentation which 
i 6 O. 17. 
2) 110 429. 
P 160.19. |, 
(4) 27 O. 169. 


(5) 70 Ind. Oas. 402; 1 Pat. 300; A.I. R. 1922 Pat. 
402; 1 Pat, L. R. 263, 
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he had made on the cover. The Register 
No.5 which bore the signature of the 
Registrar can in no sense be considered to 
be a part of the Will. Reliance has been 
placed on Bond v, Seawell (6). In that case 
the Wil was written on two sheets of 
paper. Two attesting witnesses, who came 
in after the execution of the Will, were 
shown the last sheet of the Will and the 
testator sealed the Will and a codicil 
which was written on another sheet of 
paper. The two witnesses attested the 
samein the testator’s presence but they 
never saw the first sheet of the Will nor 
was that sheet produced to them; nor 
was ihe same orany other paper upon the 
table. It was held that if the first sheet 
wasinthe room at the time when the 
latter sheet was executed and attested, 
there would remain no doubtof its being 
a good Will and a good attestation of the 
whole Will. This case does not help the 
appellantin the present case. It does not 
goto the length of making the Register 
No.5 which contained the signature of 
the Registrar a part of the Will. There 
the Will itself was written on two sheets 
of paper and there was a codicil on the 
third sheet of paper. The first sheet of 
the Will was not shown tothe witnesses 
but it was in the room, and the witnesses 
who attested the signature of the testator 
onthe second Will were held to be the 
attesting witnesses of the whole Will. It 
is thus clear that the Sub-Registrar cannot 
be treated as an attesting witness of the 
Will, and at most it is the Pleader Babu 
Hem Chandra De who alone can be treated 
as an attesting witness; put the law re- 
quires the attestation of the Will by two 
witnesses and even if the* Pleader be 
considered to be an attesting witness the 
Willhas not been executed according to 
law. 

It is next contended thata Hindu Will 
does not require attestation at all and re- 
ference ismade to Balmakund v. Ram- 
endranath Ghosh (7) where in the course 


of their judgment the learned Judges 
observed at page 917* of the report as 
follows: “Under s.3of the Probate and 


Administration Act a Will is defined as 
being the legal declaration of the intention 
of the testator with respect to his property 
which he desires to be carried into effect 
after his death. Itis not disputed thatin 


(6) (1765) 3 Burr, 1773; 97 E. R. 1092. 
9 04 Ind. Cas. 697; 50 A. 314; A. I. R. 1927 AIL. 
07; $5 A. L. J. 1073. j 


“Page of 50 A.—LRd]. 
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si? 
the case of a Hindu, as Ram Rup Ghose 
was, the declaration may be legal aljhough . 
it is not signed by the testator, nor at- 
tested by witnesses, and it has beeh held 
in & number of cases that the draft 
instructions given by a testator to a lawyer, 
or a draft Will prepared on such insfruc- 
tions can be treated as a Will so as to 
allow grant of Probate. We may refer 
in this connection to three cases, Aulia 
Bibi v. Ala-ud-din (8), Janki v. Kallu Mal 
(9) and  Sarabai Amibai v. Muhammed 
Cassum Haji Jan Muhammad (10).” 

In this connection it has to be remember- 
ed that 8. 50 of the Indian Succession 
(Act X of 1865) which corresponds to s. 
63 of the present Act was made applicable 
to the Wills of Hindus by the Hindu Wills 
Act (Act XXI of 1870). The provisions of 
the Hindu Wills Act were made applicable 
to all Wills and codicils made by any 
Hindu on or after the let September, 
1870, within the territories which were 
on the Ist September 1870, subject 
to the  Lieutenant-Governor of Bengal 
or within the local limits of the 
Ordinary Original Civil Jurisdiction 
of the Madras and Bombay High 
Courts and did not apply tothe United 
Provinces to which the case of Balmakund 
v. Ramendranath Ghose (7) appertains ; 
and, therefore, that case has no applica- 
tion to the facts of the present case which 
is governed by the Hindu Wills Act. The 
new Indian Succession Act of 1925 is made 
applicable to all Hindu Wills from the 
let January, 1927. It is thus clear that 
attestation by two witnesses was necessary 
in order to validate the Will now before 
us. The decision of the learned District 
Judge appears to be correct and this appeal 
is dismissed. 

It is contended that the costs awarded 
bythe District Judge are excessive as the 
hearing fee allowed by the District J udge 
was Rs. 1,236. This, however, was in ad- 
cordance with the General Rules and 
Oircular Orders of the High Oourt. Hay- 
ing regard, however, to the fact that the 
Will propounded was the genuine Will of 
the testator and the application for Letterg 
of Administration fails merely because 
the Will was not properly attested, the 
costs in this Court as well asin the Oourt 
below should come out of the estate dealt 
with in the Will. With this slight modifica- 
tion this appeal is dismissed. 

(B) 28 Æ 715; 8 A. L. J. 519; A. W. N. (1906) 210. 

. 171 


p 2 Ind. Cas. 213; 31 A. 236; BAL, 
19) 49 Ind, Oss, 637; 43 B, 641; 21 Born, L. R, 49, 
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Macpherson, J.—I agree. Indeed I 
go somewhat further and hold that the 
Pleadew was purely a witness to the deposit 
of the Will, was not asked by the testator 
to attest his Will and had no*animus at- 
testae di. 

he Appeal dismissed. 


PATNA HIGH COURT. 
Ovutrack O1xou1T CovzT. 
ORIMINAL ÁPPEAL No. 2 oF 1928. 
December 4, 1928, 

Present :—Mr Justice Kulwant Sahay 
and Mr. Justice Macpherson 
RAMCHANDRA PADHI—A?PPELLANT 
versus 
EMPEROR-—HRBSPONDENT. 

Criminal Procedure Code (Act V of 1898), ss. 195 
(8), 470-B—'Court to which appeals ordinarily lie,’ 
meaning of—Change of ordinary forum by noti- 
fication of Government under statutory power, effect 
of—-Bengal, Agra and Assam Civil Courts Act (XII 

ef 1887), s. £1. 

The Bengal, Agra and Assam Civil Oourts Act, 1887, 

rovided that appeals from a decree or order of a 

ungif shall lie to the District Judge, but the said 
Act contained a provision that the High Court may 
direct by notification that appeals lying to the 
District Judge from Munsifs shall be preferred to 
any Subordinate Judge and the Government in pur- 
suance of this provision published a notification that 
appeals lying to the District Judge of Manbhum from 
the District of Sambalpur should be preferred to the 
Subordinate Judge of Sambalpur: 

Held, that the Oourt of the Subordinate Judge of 
Bambalpur was the Court to which ‘appeals ordinarily 
lay’ from the District Munsifs in the District of 
Sambalpur, within the meaning ofs 195 (3), Criminal 
Procedure Code, and was, therefore, the superior 
Court which was empowered under s. 476-B of the 
Code to make a complaint which the Munsifs might 
have made. [p. 879, col. 1] = 

Oriminal appeal from adecision of the 
Officiating Subordinate Judge, Sambalpur, 
dated the 7th July 1928. 

Mr. D. P. Das Gupta, for the Appellant. 

Mr. B, N. Das, for the Respondent. 

JUDGMEN T. f 

Macpherson, J.—This is an appeal 
by Ramchandra Padhi under s. 476-B of 
the Code of Criminal Procedure in respect 
of the complaint of an offence under 8. 
199 of the Indian Penal Code 
made by the Subordinate Judge of Sam- 
balpur against the appellant in respect 
ofan affidavit of appellant on the 27th 
February, 1928, in which he swore that 
service of summons on Labanidhar Hota 
had been made at Sankhala in the manner 
stated in the report of the process-server, 
Radhakanta Gartia. The process-server 
had reported that he had tendered the 
summons to Labanidhar Hota personally 
at Sankhala but he had refused to‘accept 


jt, and the summons had accordingly been 


RAMOHANDRA PADHI Ù. HMPEROR. 
“affixed tothe door of his house. 
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Laba- 
nidhar's case is that he was not at Sankhala 
at that period, does not yet live there 
and was never offered the summons there 
or elsewhere, and he accordingly applied 
to the Munsif for the prosecution of the 
peon and the appellant in respect of the 
report and affidavit respectively, 

The Munsif dismissed the application 
but on appeal the learned Subordinate 
Judge found that the process had not 
been tendered to Labanidhar Hota at all 
either at Sankhala or elsewhere but that 
the peon when given delivery of posses- 
sion on another process af Salesingha, a 
village two miles from Sankhala, had 
also taken the signature of the witnesses 
to the delivery of possession on the sum- 
mons addressed to Labanidhar and had 
subsequently written up at Sambalpur 
his report of service of the summons 
antedating it and falsely stating therein 
that he had tendered the process to 
Labanidhar Hota at Sankhala. Theappel- 
lant knowing that to be false, filed an 
affidavit in support of it. ‘The learned 
Subordinate Judge presented a petition 
of complaint under s. 199 against both the 
peon and the appellant. The peon has not 
appealed, 

It has been decided in kanjit Narayan 
Singh v. Ram Bahadur Singh (1) that an 
appeal lies under s.476-B from an order 
of the Appellate Court making a complaint 
after a Subordinate Court has refused to 
do so. That view is not accepted by, 
among others, the High Courts of Oalcutta, 
Lahore and Madras [in a recent case 
Moideen Rowthen v. Miyyassa Pulavar (2) 
the Madras High Court has considered 
and dissented from the decision cited] 
and in our opinion it may on a proper 
case arising require re-examination by 
the Patna High Oourt. So far as the 
present case is concerned, it will be 
found that $t does not matter whether an 
appeal lies or only an application in 
revision since the only point pressed before 
us is thatthe learned Subordinate Judge 
had no jurisdiction to make a complaint. 

In support of that argument the learn- 
ed Advocate contends that the learned 
Subordinate Judge is not the Oourt to 
whom thg Munsif,is subordinate within 
the meaning of s.195 (3) of the Oode of 


(1) 94 Ind. Oas. 593; 5 Pat, 262; 7 P, L. T. 114; A, 
I. R. 1926 Pat. 81; (1926) Pat. 89; 27 Or, L, J. 


641, 

m 111 Ind. Oas. 114; 51 M, 777; A. I. R. 1928 Mad, 
; 28 L. W. 134; €9 Or. L, J, 786; 55 M, L. J, 4441 

10 A. I, Or. R. 480, 
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Criminal Procedure inasmuch as appeals 
do not ordinarily lie to him from the ap- 
pealable decrees of the Court of the Munsif 
and accordingly he is not ‘the superior 
Court’ within the meaning of s. 476 B. 
The point was dealt with in the case of 
Sudarsan Behara v. Emperor (3) in which it 
was pointed out in a precisely similar case 
that the learned Subordinate Judge of Sam- 
balpur had rightly held that under the 
provisions of &.195 read with s.21(2) and 
(4) of the Bengal, Agra and Assam Civil 


Oourte Act (XII of 1887) the appeal lay: 


to him. Under s. 21 (2) of Act XII of 
1887 an appeal from a decree or order of 
a Munsif shall lie to the District Judge 
but under sub-s.(4) the High Court 
may, with the previous sanction 
of the Local Government, direct by notifica- 
tion in the Official Gazette, that appeals 
lying to the District Judge under sub-s. 
(2) from all or any of the decrees or 
orders of any Munsif shall be preferred 
to the Court of such Subordinate Judge 
as may be mentioned in the notification, 
and the appeal shall thereupon be preferred 
accordingly. By a notification of the 4th 
March, 1907, published in Part I, page 
413 of the Caleutta Gazette of 1907, the 
High Court with the previous sanction of 
the Local Government directed that appeals 
lying to the District Judge of Manbhum 
Sambalpur from the district of Sambalpur 
should be preferred to the Court of the 
Subordinate Judge of Sambalpur. 
As under that notification all appeals lie 
to that Oourt, it is clearly the Court to 
which appeals ordinarily lie within the 
meaning of s. 195 (3), particularly in view 
of the proviso, and, therefore, the superior 
Oourt which 18 empowered under s. 476-B 
to make the complaint which the 
Subordinate Court of the Munsif might 
have made. 

The contention being unfounded and no 
other point being urged the appeal fails 
and is dismissed. We make no order as 
to costs. 

Kulwant Sahay, J.—1 agree. 

peal dismissed, 


A. p 
G 98 Ind. Cas. 111; 8 P. L. T. 104; 27 Or. L, J. 
1203; s 


A, L R. 1927 Pat. 87. 
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PATNA HIGH COURT. 
OnrminaL Ravision No. 529 or 1928, 
September 14, 1928. 

Present;—Mr. Justice Fazal Ali.e 
BASUDEB MANDAR— PnrITIONEE 
versus .? 
EMPEROR*-Orrosrrg Party. . 
Criminal trial—Circumstantial evidence—Necessity 
of conclusive evidence—Danger of conviction on 


suspicion—Finding based on circumstantial evidence 
—Revision—Inter ference. 

As a rule the High Oourt will not in criminal 
revision go into the facts of the case or go behind 
the findings of fact arrived at by the lower Courts; 
but, in a case which depends wholly on circumstan- 
tial evidence, the question whether the circumstances 
taken as a whole amount to conclusive proof of the 
guilt of the accused or not has often to be considered 
even by a Oourt of revision. 

In dealing with cases which depend largely on 
circumstantial evidence there is always a great 
danger that conjecture and suspicion may take the 
pluce of legal proof and Courts should, therefore, 
take great care to see that the accused is not con- 


victed on mere suspicion not amounting to conclu- 
sive proof. 


Barindra Kumar Ghose v. Emperor (1), referred 
to 


Criminal revision from an order of the 
District Magistrate, Bhagalpur, dated the 
31st July, 19228. 

Bir Ali Imam und Mr. N. C. Ghose, for the 
Petitioner. 
The Government Pleader, for the Orown. 


JUDGMENT.—The petitioner has 
been convicted under s. 152, Indian Penal 
Code, and sentenced to three months’ 
rigorous imprisonment. It appears that on 
the 29th October, 1927, the petitioner 
lodged an information at Mirganj Thana 
at about 1 P. x, regarding an attempted 
burglary inhis house on the preceding 
night, and although he did not specifically 
accuse any one he did name certain persons 
and say that he suspected that they might 
have been concerned in the occurrence. 
The Sub-Inspector thereupon started in- 
vestigation and ultimately submitted a 
report that the case was false and prayed 
for the prosecution of the petitioner undef 
8. 182, Indian Penal Oode. The petitioner 
was convicted by Mr. 8. S. Varma, a 
Deputy Magistrate of Madhipura, where- 
upon he appealed to the District Magistrate 
of Bhagalpur who summarily dismissed his 
appeal on 21st March, 1928. Thereupon the 
petitioner moved this Court and obtained 
an order directing the District Magistrate 
to re-hear the appeal. The District Magis- 
trate heard the appeal and delivered judg- 
ment on 31st July, 1928, by which he upheld 
the conviction of the accused observing 
that he saw no reason to modify the opinion, 
which he had expressed on 21st March, 1998, 
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* "The petitioner moved this Court again and 
obtaingd a Rule which has now come up for 
final hearing before me. 

The *nain point argued by Sis Ali Imam 
is that the evidence adduced on behalf of 
the prosecution though it may be sufficient 
to give rise toa certain amount of suspi- 
cion against the accused is far from con- 
elusive to prove the offence with which he 
has been charged, Asa rule it is not usual 
for this Court to go into the facta of the 
case or to go behind the findings of fact 
arrived at by the Courts below; but in a 
case which depends wholly on circumstan- 
tial evidence the question whether the cir- 
cumstances taken as a whole amount to 
conclusive proof of the guilt ofthe accused 
or not has often to be considered even by a 
Oourt of revision. 

‘In the present case, broadly speaking, 
there are the following items of evidence 
relied upon by the prosecution: (1) The 
evidence of the Sub-Inspector who went to 
the locality and observed certain things at 
the spot. (2) The evidence of P. W. No. 5, 
who claims to have been present when the 
accused was discussing with certain other 
persons asto how he should implicate the 
men whom he subsequently mentioned in 
his information. (3) The evidence of P. W. 
No. 6, whose story is that he was going to 
graze the buffaloes in the latter part of the 
night when he saw the petitioner and some 
five men outside the petitioner's house, 
(4) The evidence of two neighbours and the 
chaukidar who depose that they did not 
hear any kulla on the night in question to 
indicate that there was any burglary at- 
tempted in the house of the petitioner. 

[His Lordship considered the evidence on 
merits and held that it was not sufficient to 
constitute conclusive proof of the guilt of 
the accused and proceeded as follows :—] 

I cannothelp quoting in this connexion a 
well-known passage from the case of Barind- 
ra Kumar Ghose v. Emperor (1) in which 
Jenkins, O. J.,in delivering the judgment 
of the Court emphasized the distinction 
between legal proof and suspicion and ob- 
served as follows: 


“In dealing with a case depending largely 
on circumstantial evidence the rules es- 
pecially applicable must be bornein mind. 
There is always the danger in a case like 
the present that ai ess or suspicion may 
take the place of legal proof, and, there- 
fore, it is right to recallthe warning ad- 


^n bui im 359; 37 O. 467; 14 O. W, N, 1114; 
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dressed by Baron Alderson to the Jury in 
R.v. Hodge (2), where he said 'the mind 
was apt to take pleasure in adapting circum- 
stances to one another, and even in straining 
them a little, if need be, to force them to 
form parts of oneconnected whole, and the 
more ingenious the mind ofthe individual, 
the more likely was it, considering such 
matters, to overreach and mislead itself, to 
supply some little link that is wanting, to 
take for granted some fact consistent with 
its previous theories and necessary to 
render them complete.’ " 

In this case we must remember that the 
onus was entirely on the prosecution and it 
is wrong to argue that it was forthe accus- 
ed toexamine the witnesses who were men- 
tioned by him in the first information. In 
my opinion it was theduty ofthe prosecu- 
tion to examine as many of the immediate 
neighbours of the accused as possible to 
disprove that any outcry had been raised 
by the accused on the night of the occur- 
rence and that it was the duty of the Court 
to have examined the witnesses named in 
the first information report in order to find 
out what their version as to the occurrence 
was. Asit is, ] cannot help feeling that 
the evidence in the case is neither complete 
nor conclusive, and although theremay be 
a grave suspicion against the accused, 
that will be no justification for convicting 
him of an offence to prove which as has 
been laid down ina large number of cases, 
ahigh standard of evidence is to be 
generally required. I would, therefore, 
allow this application, set aside the convic- 
tion and sentence of the accused and direct 
that his bail bopdbe cancelled. 


A, ° Conviction set aside. 


(2) (1838) 2 Lewin 227; 168 E, R. 1136. 
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LAHORE HIGH COURT. 
Orvin MiscRLLANROUS PETITION 
No. 185 or 1928, 
December 5, 1928, 
Present:—Mr. Justice Tek Ohand 
and Mr. Justice Agha Haidar. 
MUHAMMAD HAYAT-HAJI MUHAMMAD 
SARDAR-—PsTITIoNERBS 
versus 
OOMMISSIONRER, INOOME-TAX, 
PUNJAB anv N. W. F. P.—Responpant. 
Limitation Act (IX of 1908), s. 29, as amended in 
1922, application of—Proceedings under Income Tax 
Act—Time spent in obtaining copy, exclusion of. 
The provisions of s. 29, Limitation Act, are applicable 
to proceedings under the Income Tax Act, 


Application under s, 66 (3), Income-Tax 
Act. 


Mr. Oertel, for the Petitioners. 
Mr. Jagan Nath Aggarwal, for the Res- 
pondent. 


ORDER,.—This is an application under 
‘8. 66 (3), Income- Tax Act by Messrs, Muham- 
mad  Hayat-Haji Muhammad Bardar, of 
Patti, District Lahore, praying that the 
Income-Tax Oommissioner, Punjab, be 
required to refer certain question of law 
to this Court which arises from his order 
dated 17th August, 1927, relating to the 
assessment of income-tax for the year 
1926-27. 


A preliminary objection was taken by 
Oounsel for the respondent that the peti- 
tion was barred by time. This objection 
is, however, devoid ofall force, The order 
of the Oommissioner under sub-s. (2), 8. 
66 was passed on 17th August 1997, and 
under sub s. (3) of the same section this 
petition could have been filed within six 
months from the date on which the peti- 
tioner was served with notice of the afore- 
said order. An application for 8 copy of 
the order of the Income-Tax CSmmissioner 
was filed on 15th February, 1928, and the 
copy was delivered to the petitioner on 
12th March, 1928. If the days spent in 
obtaining the copy be excluded, as they 
should be under s. 29, Limitation Act 
(as amended in 1922), the petition is*within 
time. 

The facts of the case, so fag as they 
can be gathered from the various orders 
passed by the Income-Tax Authorities snd 
the arguments atthe Bar, ara as follows: 
The assessee has got a cotton ginning 
factory at Patti in the Lahore District. 
In compliance with the usual notice issued 
by the Income-Tax Department he filed 
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a return showing that in the ‘previous 
year he had suffered a loss of Hs. 8,689 
on the working ofthe factory. The*Income- 
Tax Officer not being satisfied with the 
accuracy of the return, issued a notice 
under s. 23 (2) on 3rd September,*1926, 
calling upon the assesses to attend on ` 
23rd September 1998 and to produce or 
cause to be produced evidence on which 
he relied in support of the return. The 
hearing was subsequently adjourned from 
23rd September, to 22nd October, 1926, 
On that date the assessee appeared and 
produced his account books from Ist 
August,1925 to 31st March, 1926, which 
he stated was the working season of the 
factory, and alleged that no accounts had 
beenkept from lst April, 1996 to 31st 
July 1926 as in that period the factory 
was closed. The Income-Tax Officer instead 
of calling for any other evidence and 
making the assessment under s. 23 (3) 
issued & notice under s. 22 (4) ordering 
the assessee to produce his account books 
for the remaining months of the ‘previous 
year’ (i.e, from Ist April, 1925, to 31st March, 
1926,) and for three years prior to the previous 
year’, The assesses having failed to comply 
with this order the Income-Tax Officar pro- 
ceeded to assess him unders 23 (4) at an 
income of Re. 70,000. An applieation under 
8. 27 was made to have this assessment 
cancelled but was unsuccessful. An appeal 
to the Assistant Commissioner, Income- 
Tax, also failed, whereupon the assesses 
moved the Commissioner to review the 
assessment under s. 33 and also appli- 
ed to him under s. 66 to refer certain 
questions of law to this Court in the 
event of his refusal to review. Before 
passing orders, ihe Commissioner, however, 
called for a further report from the Income- 
Tax Officer as to the date on which he 
had assessed the income at Rs. 70,000 under 
8.23 (4). The Income-Tax Officer reported 
on 3rd August, 1926 that he had arrived 
at that figure principally on information 
acquired in the course of enquiries made 
by him at Patti and Kasur from persons 
whose names he did not think it proper 
to put down in writing but which he 
was prepared to confidentially disclose to 
the higher authorities of the Department. 
On receipt of this report the Income-Tax 
Oommissioner rejected th$ applieation for 
review and refused to take action under 
g. 66. 

After hearing both Counsel at length, we 
are of opinion that on the admitted facta, 
the following two questions of law arise 
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* for decision, and we call upon the Income- 

Tax Comgnissioner, Punjab, to state the case 

and refey it to the High Court with his 
epinion thereon: . 

(1)In a case in which an assecgee has 
duly filed a return of his ¿income for the 
‘previous year’, and has also, on receipt of 
a notice issued under s. 23 (2), produced 
evidence in support of the return includ- 
ing such account books as he possesses, 
but the Income-Tax Officer is not satisfied 
with such evidence, should he proceed to 
make the assessment under s. 23 (3), or 
can he at that stage issue a notice under 

s. 22 oats upon the assessee to pro- 
duce complete accounts for the ‘pre- 
vious year’ and for three years prior 
thereto, and on the assessee’s failure to do 
so, assess him under s. 23 (4)? 

(2) In making an “assessment to the best 
of his judgment” under s. 23 (4), does the 
Income-Tax Officer possess absolutely arbi- 
trary authority to assess at any figure he 

likes, or is heto be guided by any judicial 
principles or rules of equity, justice and 
good conscience? 

The parties shall bear the costs of to- 
day’s hearing. 


R L. Case remanded. 


LAHORE HIGH COURT. 
First OrvinL APPBAL No. 1665 or 1924. 
November 7, 1928. 
Present:—Mr. Jnatice Zafar Ali 
and Mr. Justice’ Addison 
SARWAN SINGH—PLAINTIFE 
— APPELLANT 

Versus 
Musammat MALAN AND ANOTHBR— 
DsranDAnTs— RESPONDENTS. ° 

Contract Act (IX of 1872), 8. 25—Agreement by 
adôptive father not to alienate property in favour of 
adopted son—Consideration, necessity of. 

An agreement by the adoptive father in favour of 
tho adopted son that the former will not alienste 
his property is not binding on him if it is not support- 
ed by consideration and he can alienate the pro- 
petty by Will or otherwise. . 883, col. 1.] 

A Ghani Khan v. Fakhr Jahan Begam (1) and 
Dip s Fia Singh v. Hargobind Singh (2), distin- 
guished. ` 

First appeal from a decree of the Senior 
PUN udge, Lyallpur, dated the 13th March, 

Messrs. M, L, Puri and S. L. Puri, for the 
Appellant. . 

Messrs. H. D. Kumar and Shamsher Chand, 
{or the Respondents. 


BARWAN BINA&H 9, MALAN: 
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JUDGMENT.—The only question for 
determination in this first appeal is whe- 
ther the document (Ex. P-2) on which the 
plaintiff-appellant Bishan Singh bases bis 
claim has been erroneously interpreted by 
the Oourt below. 

Bishan Singh was the adopted son of 
his paternal uncle Kharak Singh and the 
latter executed in his favour the said 
document (Ex. P-2), on 28th August, 1914. 
Sometime later Kharak Singh fell out with 
Bishan Singh and revoked the adoption 
in 1920; buton a suit brought by Bishan 
Singh it was decreed that the adoption 
wasirrevocable. On 26th July, 192], Kharak 
Singh executed a Will by which he bequeath- 
ed all his property to his wife, Musammat 
Malan, defendant-respondent. On the death 
of Kharak Singh, which occurred on 10th 
July, 1923, his square of land was mutated 
in favour of the widow. 

Bishan Singh, plaintiff, contends that by 
virtue of the deed (Ex. P-2), which is 
styled as tamliknama and which was execut- 
ed in his favour by Kharak Singh, he 
hed a vested interest in the property of 
Kharak Singh and the latter could not 
deprive him of it and the Will was con- 
sequently invalid. But the contents of 
the so-called tamliknama do not bear out 
this contention. The relevant portion of 
this document runs as follows: 


“I, Kharak Singh, ... ..  .. make 
a declaration to the following effect ... ...; 
J own and possess the whole of square 
5l s ae .. . e. I now declare 
that after my death Bishan Singh ... .. 

i ..., Who is my nephew and whom 
I have adopted &s a son, shall be the owner 
of this square. I will in no case be 
competent to transfer the said square 
during my life time. I will myself own 
it so long as I live. In order to make Bishan 
Singh proprietor of the said square after 
may death, { make this agreement by way 
of a settlement which amounts toa deed 
of gettlement ... E E x 
(P. S.) Bishen Singh, aforesaio, shall be 
liable to maintain my wife, Musammat 
Malan.” 


By no stretch of language it can be 
maintainéd that “the above agreement 
operated to confer on Bishan Singh a 
vested interest in the property of Kharak 
Singh. lt was nothing more nor less 
than an agreement on his part that he 
would not aliehate his property, but this 
agreement being without consideration 
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was not binding upon him and so in 
spite of it he was competent to alienate 
his property by Will or otherwise, The 
learned Counsel for the appellant relies 
upon Abdul Ghani Khan v. Fakhr Jahan 
Begam (1) and Dip Narain Singh v. Hargo- 
bind Singh (2) but the documents of those 
cases are quite distinguishable from Ex. 
P-2, The result is that the appeal fails 
and we dismiss it with costs. 

R. L. Appeal dismissed. 

(0 68 Ind. Cas. 254; A. I. R. 1922 P. C. 281; 44 
A. 801;.25 O. O. 95; 49 I. A. 195; 31 M. L. T. 21; 
9 O. L. J. 360; 43 M. L. J. 453; 24 Bom. L. R. 
in o O. W. N. 53; 20 A.L. J. 994; 37 O. L.J. 


$405: 
(2) 37 Ind. Cas. 69; 3 O. L. J. 525, 





LAHORE HIGH COURT. 
CRIMINAL Revision PETITION No. 1636 
or 1928. 

November 16, 1928. 
Present:—Sir Shadi Lal, Kr., Ohief 
Justice. 

MUHAMMAD DIN-—AocusgD—PzrITIONER 
veraus 
EMPEROR—Oppostts Parry, 

Penal Code (ae XLV of 1860), s. 171-D—Aceused 
asking for ballot paper—Accused’s father's name 
different from that recorded in register—Accused, 
whether guilty of personation. d 

In the electoral roll ofa certain Municipality one 
M D son of F M was recorded as 8 person 
entitled to vote. The accused M D whose father's 
name was admittedly A. asked for a ballot paper 
in the name of M D son of F M and when 

uestioned he asserted more than once that bis 
father's name was F M There, was no evidence 
on the record that the officer who prepared the 
electoral roll intended to put the acqused on the re- 
gister and that M D son of F M had no existence at 


all: 
Held,thatthe accused was guilty of the offence of 
personation. 

Reg. v. Patrick Foz (1), distinguished. 

Oriminal Revision from an orter of the 
Sessions Judge, Gujranwala,dated the 27th 
April, 1928. 

Mr. Bashir Ahmad, for the Petitioner, 


JUDGMENT.—In the electoral roll 
prepared for the election ofthe members, 
Jalal Pur Jattan Municipal Committee, 
Muhammad Din son of Paqir Muhammad 
‘was recorded as a person entitled to vote. 
‘On 5th August, 1927, the accused Muham- 
mad Din whose father's name is admittedly 
Abdulla, went to thepolling officerand asked 
for a ballot paper in the name of Muham- 
mad Din son of Fagir Muhammad; and 
when questioned he asserted more than 
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once that his father's name was Fagir * 
Muhammad. Upon these facts he been 
found guilty of personation as defined in 
8. 171-D, Indian Penal Code. 

It is contended on behalf of the d 
that there was no such person as Mais - 
mad Din son of Faqir Muhammad, and that 
it was the accused who was entitled to the 
voting paper and who by mistake was re- 
corded in the electoral roll as Muhammad 
Din son of Faqir Muhammad. The evidence 
on the record does not, however, prove that 
the officer who prepared the electoral roll 
intended to put the accused on theregister, 
and that Muhammad Din son of Faqir 
Muhammad had no existence at all. The 
judgment in Reg, v. Patrick Fox (1), is, there- 
fore, distinguished. In that case a person 
applied for a ballot paper in a name which 
appeared on the register of voters in the 
list and which was inserted therein by the 
overseers in the belief that it was the name 
of the applicant; and it was consequently 
held that he was not guilty of the offence of 
personation. It was clearly found in that 
case that the overseers intended to put the 
accused on the register of voters, but that 
they wrongly described him by another 
name, It could not, therefore, be said that 
he asked for the ballot paper in the name 
of some other person, living or dead, or of a 
fictitious person. In the present case it has 
not been established that there was no 
Muhammad Din satisfying the description 
given in the register of voters, and that the 
name mentioned therein should be treated 
as an alias of the petitioner. I accordingly 
dismiss the application for revision, 
Application dismissed 


R.L. 
` (1) (1887) 16 Cox Or. O. 186. 


LAHORE HIGH COURT. 
URIMINAL PETITION ÁPPRAL No, 51 or 1999, 
April 15, 1929, 
Present:—Mr. Justice Dalip Singh. 
RAM LUBHAYA-— QoMPLAINANT— 
PETITIONER 


versus 
JAGAN NATH AND OTHBRS—À COUSED 
—Hs8PONDRENTS. 

Criminal Procedure Code (Act V of 1898), ss. 260, 
253, 526--Accused neither discharged nor acquitted— 
Awarding compensation, legality of—Transfer of case 
— Prosecution witness stating admission by complainant 
regarding falsity of case—Discharge, propriety of—~ 
Procedure, 


Sad : 
e Cus 
VATI order under s. 250, Criminal Procedure Code, 
awarding kompensation to the accused cannot be 
pissed without discharging or acquitting him, Where 
a Magistrate does so, it will be a goo ground for 
tnde of the case from his Oourt. [p. 884, col. 1.] 
lt if got a proper exercise ofthe discretion vested in 
the Bene under 8. 253, Orimimal Procedure Code, 
to' discharge the accused on the statement of a 
prosecution witness that the complainant had on a 
previous occasion admitted that the complaint was a 
false one. In such cases the proper course to follow 
for a Magistrate isto hear the whole evidence and 
then to come to a conclusion and to take action if 
proper under s. 250, Criminal Procedure Code. [p. 
884, col. 2.] 
Petition for transfer of the case from the 
Qourt of the Magistrate, First Olass, Gujrat, 
to some other Court of competent jurisdic- 
tion in the District. 


Mr. Dina Nath Bhasin, for the Peti- 
tioner. 
Mr. C. H. Carden Noad, for the Crown. 


Mr. V. N. Sethi, for the Accused, 


ORDER.-—This is' an application for 
transfer of a case fromthe Court of the 
Magistrate, Ist Olass, Gujrat. The facts are 
that the complainant petitioner lodged a 
complaintunder s. 392, Indian Penal Code. 
Summonses were issued under s. 323, 
Indian Penal Code. The statement of one 
witness of the complainant was taken, 
namely Dr. Jagan Nath, who gave evidence- 
in-chief regarding a certificate given by 
him to the petitioner for injuries sustained. 
In cross-examination the doctor stated that 
in his presence and in the presence of the 
Counsel for the accused the petitioner had 
stated at the time of the Medical examina- 
tion that the case was a false one, the person 
who had beaten him being some one else. 
The Magistrate thereupon without dis- 
charging the accused passed an order under 
8. 250 of the Oriminal Procedure Code 
calling upon the complainant to show cause 
why he should not give compensation to the 
accused persons. 

-The order could not clearly be passed 
without discharging or acquitting the ac- 
cused. Thereis no such order on the 
record. The learned Government Advocate 
contends that this isa mere omission and 
the Oourtintended to discharge the accused, 
but I find that in asubsequent order, the 
Court is still treating the accused persons 
as accused and passed orders under s. 205 
dispensing with their personal attendance. 
He clearly, thefefore, did not intend to dis- 
charge the accused. It is obvious, therefore, 
that it would be a mere farce to allow the 
complainant to be tried by the learned 
Magistrate. I may point out that,in my 
opinion, it would not have been a proper 


DINA NATH V. SAYED HABIB. 


117 LO. 1929 
exercise of the discretion vested in the 
Magistrate under s. 253 to have dis- 
charged the accused clearly on a statement 
by & prosecution witness of a prior admis- 
sion by the complainant that the case was a 
false one. It is better in such cases to hear 
the whole evidence and it will be open to 
the Magistrate after that to come to what- 
ever conclusion he considers proper and then 
take action under s. 250 ifhe thinks it a 
proper case under that section. 

I, therefore, accept the application and 
transfer thecase to any Magistrate compe- 
tent to deal with the same in the Gujrat 
District. The learned District Magistrate 
will send it to such Magistrate accordingly. 

R. L. Application accepted. 





LAHORE HIGH COURT, 
Larreas Parent APPEAL No. 207 or 1927, 
January 7, 1929. 

Present :—Mr, Justice Tek Chand and 
Mr. Justice Agha Haidar. 

DINA NATH-—PLAINTIFF—À PPELLANT 
versus 
SAYED HABIB AND orm&&RS8—DRFBNDANTS— 


RESPONDENTS 

Letters Patent (Lahore High Court), cl (10)—Judg- 
ment—Dismassal of applicairon for setting aside abate- 
ment—. al—Cwvil Procedure Code (Act V of 1908), 
0. XXIL m. 3, 4, 9—Application to set ast 
abatement—Application to bring on record re- 
presentatives treated as one for setting aside abate- 
ment—Abatement when set aside—Tort—Defamation 
—Lnabel in newspaper—Proprietor’s liabtltty—A ssess- 
ment of da —Costs—Hvidence Act (I of 1872), 
s. I8—Admission by one defendant, effect of, on 
others, 

The dismissal of an application under O. XXII, 
rr.4, 9, Civil Procedure Oode ın limine on the 
ground that (here was no prayer for setting aside 
&batement is a judgment within the meaning ofcl. 10 
of the Letters Patent, Lahore High Oourt, and is open 
toa Letters Patent appeal  [p. 886, col. 1] 

Tuljaram Row v. Alagappa Chettrar (1) and Ruldu 
Singh v. Sanwal Singh (2) referred to. 

Where an application purportsto be made under 
O. XXII, rr. 4 and 9, Civi! Procedure Code, eontaining 
a recited? that the deceased party died more than $0 
days before the making of the application and certain 
circumstances are relied on as amounting to suffici- 
ent cause gor not presenting the application in time 
and a prayer is made for excusing the delay, the 
appleation is in substance as also in form, one to 
set aside abatement and the mere circumstance that 
in the last clause the Court is not specifically asked 
to set aside abatement makes no difference. [ibid.] 

It is the invarmble practice of the Lahore High 
Court to treat applications purporting to be made 
under O. XXII, rr. 3 and 4, Civil Procedure Code to . 
bring on record the representatives of & deceased 


117 1, 0. 1929 ` 


party made after the expiry-of period preseribed for 
such applications as applications for setting aside 
abatement provided all the necessary facts are men- 
tioned therein. (p. 886, col 2. 

Arur Singh v. Todar Mal ly, Chuni Lal v. Kala 
Khan (4), Tirath Ram v. Muhammad Abdul Rahim 
Shah (5) and Badlu v. Narain (6), relied on. 

An abatement will not be set aside where the 
appellant has not exercised due diligence in the 
conduct of the appeal [p. 887, col 1.] 

It is settled law that the proprietor of & news- 
paper is civily lisble for any libel which appears 
in its columns, even though the publication may 
have been made in his absence, without his know- 
ledge and even contra to his orders, for the 
editor is his servant, and it is within the scope of 
his employment to send to the printers ofthe paper 
whatever matter he thinks ought to be published. [p. 
887, col. 2.] 

Citizens Life Assurance Co. v. Brown (8), Dunn v. 


Hall (9) and R. v. Guteh (10), followed. 
An admission by one of the defendants cannot be 


used against the other defendant  [p. 888, col. 2.] 

In assessing damages the character of the de- 

famatory words and the circumstances attending its 
publication must be taken into account. [p. 889, col. 
1. 
n a suit for damages for libel when the plaintiff 
makes a claim for an amount much higher than that 
which the Court in the circumstances of the case 
thinks fit to grant, the costs arein the discretion of 
the presiding Judge. [p. 890, col. 1.] : 

Letters Patent appeal from the judgment 
of Mr. Justice Harrison, dated the 2nd 
December, 1927. 

Messrs. G. A. Carden Noad and Mehr 
Chand Mahajan, for the Appellant. 

Mr. Ghulam Mohay-ud-din, for the Respon- 
dents. 


JUDGMENT. 

Tek Chand, J.—This judgment will 
dispose of Letters Patent Appeal No. 207 
of 1927 and Civil Appeal No. 1901 of 
1923, the former of which is directed 
against the order of a Single Bench of this 
Court dismissing an applicgtion under 
O. XXII, rr, 4 and 9, Civil Procedure Code, 
filed by the plaintiff-appellant to bring on 
the record ths representatives of one of the 
respondents in Oivil Appeal No. 1901 of 
1923. The relevant facts aree that the 
plaintiff Dina Nath, Sub-Inspeotor, Punjab 
Police, instituted a suit for recovery of 
Rs. 5,100 as damages for an alleged 
defamatory article which appeared in the 
Siyasat, a vernacular newspaper printed and 
published at Lahore, of which Sayed Habib, 
defendant-respondent No. 1, was alleged 


to be the  proprietor, Sayed , Inayat 
Shah, defendant-respondent No. 2, the 
printer and publisher, and Sayed 


Wajahat Hussain, the editor. The trial 
Court has passed a decreein favour of the 
plaintiff for Rs. 100 against defendants Nos. 
$and3only. From this decree the plaintiff 
has preferred a first appeal (Civil Appeal 
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No. 1901 of 1923) to this Court praying that ° 
the amount of damages be enhanced to 
Ra. 5,100'and that all the defen dants,respon- 
dente be made liable. The decree of the 
lower Oourt was passed on 20th June, 1923, 
and the first appeal was presented it, this 
Court by the learned Government Advocate 
on behalf of the plaintiff-appellant on 91st 
September, 1923. The summonses issued 
by this Court to Wajahat Hussain, 
respondent No. 3, were returned unserved 
with a report by the process server dated 
Sth August, 1927, that he had died long 
before. This fact was brought to the notice 
of the learned Government Advocate by the 
office on 17th August, 1927, No steps were, 
however, taken by or on behalf of the 
plaintiff-appellant to bring on the record 
the representatives of the deceased respon- 
dent until lst November, 1927, when an 
application was presented under O, XXII, 
rr. 4 and 9 supported by an affidavit by 
Dina Nath, plaintiff.t In this application the 
date of the death of the deceased was not 
mentioned, andit was stated that the peti- 
tioner had no means of knowing the neces- 
sary facts within the time prescribed by 
law, with the exercise of ordinary diligence. 
A prayer was accordingly made to excuse 
the delay unders. 5, Limitation. Act, This 
application came up for preliminary hear- 
ing before a learned Judge in Chambers 
on 18th November, 1927, when an order was 
passed for its return to the petitioner for 
completion, and representation (if so desir- 
ed) after the necessary details had been 
given. The amended application under 
O. XXII, rr. 4 and 9 was re-filed on 19th 
November, 1924, in which it was stated that 
the factum of the death of Wajahat Hussain 
was first brought to the notice of the 
Government Advocate by the High Court 
Office on 18th August, 1927, that, he com- 
muficated the information to his client the 
next day and thaton enquiry it appeared 
that he had died on 5th April, 1924 leaving 
a widow and a daughter, It was prayed 
that the delay in presenting the appli- 
cation be excused under s. 5, that the appli- 
cation be admitted after the period 
prescribed thereof, and that the represent- 
ative of the deceased be brought on the 
record. This application was dismissed by 
the learned Judge in limine on 2nd Decem- 
ber, 1927, with the remark hat the appeal 
had abated, that there was no prayer for 
setting aside the abatement and thats. 9, 


‘Limitation Aet, did not apply. Against 


this order the  plaintif-appellant hag 
preferred an appeal under cl. 10, Letterg 
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na (Letters Patent’ Appeal No. 207 of 
19027. l 

It is*contended that the orderef the learn- 
ed Judge is a “judgment within cl. 10, 
Letfers Patent, as interpreted in Tuljaram 
Row v. Alagappa Chettier (1) and Ruldu 
Singh v. Sanwal Singh (2; and is appeal- 


able. 

There can be no doubt that 
under Art. 176, Limitation Act, an 
application for substitution of the 


names of the legal representatives of & 
deceased respondent must be filed within 
90 days from the date of his death, and if 
no such application is made within the 
prescribed period the appeal automatically 
abates as against the deceased respondent. 
The appellant can, however, apply under 
r. 9 (2) to have the abatement set 
aside, within 60 days from the date of 
the abatement if he. satisfies the 
Court that he was prevented by any 
sufficient cause from making the appli- 
cation under r. 4. Olause (3), r. 9 makes 
the provisions of s. 5, Limitation 
Act, applicable to an application and em- 
powers the Court to set aside the abate- 
ment under cl. (2) on sufficient cause being 
shown to admit it even if it was made more 
‘than 60 days from the date on which the 
appeal had abated, 

The only defect in the application filed 
by the learned Government Advocate dated 
19th November, 1927, which has been point- 
ed outto us is that it did not contain in so 
many words a prayer for setting aside the 
abatement of the appeal against the deceas- 
ed respondent. But the application was 
specifically made under rr. 4and 9, It 
contained a recital that Wajahat Hussain 
had died on a date which was more than 90 
days before the date of the application. 
Certain eircumetances wererelied upon as 
amounting to sufficient cause for excusing 
the delay in presenting the application and 
the prayer was made that the application 
be admitted and the delay excused under 
g. 5, Limitation Act. The application was, 
therefore, in substance and, I think, in form 
also, one to cet aside the abatement, and the 
mere circumstance that, in the last clause 
the Court was not epecifically asked to set 
aside the abatement is, to my mind, wholly 
immaterial. Iyrpurported to be filed under 
r.9 which, empowers the Oourt to set aside 
the abatement, and all the necessary facts 


8 Ind. Oas. 340; 35 M. 1; (1910) M. W. N. 697; 8 


x. T. 453; 21 M. L. J. 1. 
ss 67 Ind, Cas, 388; 3 Lab, 188; A. I. R. 1922 Lah. 
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were mentioned. I must, therefere, with all 
respect, disagree with the order dismissing 
the application in limine, In my opinion 
the appellant was entitled to a finding on 
the question whether or not sufficient cause 
had been made out for excusing the delay. It 
may also be mentioned that in practice, the 
Punjab Ohief Oourt as wellas this Court 
have not insisted on a specific prayer to 
get aside the abatement under r. 9 being 
made, but applications purporting tə be 
under r. 3orr.4to bring on therecord the 
representatives of a deceased appellant or 
respondent made after the expiry of the 
period prescribed for such applications 
have been invariably treated as :implicitly 
embodying a prayer for setting aside thelab- 
atement, provided all the necessary facts 
are mentioned. Reference may in this con- 
nexion be made inter alia to Arur Singh v. 
Todar Mal (3), Chunnilal v. Kala Khan (4), 
Tirath Ram v. Muhammad Abdul Rahim 
Shah (5) and Badlu v. Narain (0). Mr. 
Ghulam Mohay-ud-din for the respondents 
has frankly conceded that the application 
was not defective and that a decision should 
have been given on the point whether or 
not sufficient cause had been shown for the 
long.delay in making the application. The 
Letters Patent Appeal No. 207 of 1927 muat, 
therefore, be accepted and the order dismis- 
sing the application of 18th November 
1927, set aside. 

Coming now to the merits of the applica- 
tion, the first question to be decided is whe- 
ther the appellant has succeeded in mak- 
ing out a case for excusing the delay of 
more than threg years in applying to have 
the abatement set aside, As stated above 
Wajahat Hussain died on 5th April 1924, 
and the first application under rr. 4 and 9 
was not made till lat November 1927. It 
does not appear that the appellant took any 
steps.whatsoever to keep himself informed 
of the existence or movements of the res- 
pondents. Indeed it is clear from the affi- 
davit filed by him that he was first inform- 
ed of thefactum of the death of Wajahat 
Hussain by the learned Government Advo- 
cate, who in turn had received this infor- 
mation from the High Court Office. In the 
application it is no doubt stated that the 
appellamt had mo means of knowing the 
necessary facts with the exercise of ordinary 
diligence, but no circumstances have been 


(3) 49 Ind. Cas. 501; 22 P. W. R. 1919. 

(4) 67 Ind. Oase596; A. I. R. 1922 Lah. 61; 4 Lah. L. 
J. 171; 34 P, W. R. 1922. 

(5) 73 Ind. Oas. 616; A. I; R. 1923 Lah. 546. 

(6) 74 Ind. Cas. 17; A. I, R. 1924 Lah, 424. 
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brought to our notice from which it may be 
inferred that he had exercised due dili- 
genoe or any diligence at all in this matter. 
lt was urged that the deceased originally 
belonged to the United Provinces and the 
appellant could not know of his movements. 
It is, however, admitted that he was work- 
ing as the Editor ofthe Siyasat in Lahore 
during the period when the suit was pend- 
ing in the trial Court and when the appeal 
was lodged in this Court. It is not stated 
whether he died at Lahore or in the United 
Provinces noris there anything to show 
when he left Lahore, if at all, for his ances- 
tral home. The appellant has not exercis. 
ed due diligence in the conduct of the ap- 
peal, so far as this matter is concerned and 
no sufficient cause has been shown for con- 
doning the delay ofover three years in 
making an application, the period for which 
prescribed by the Statute is ninety days 
only. The abatement of the appeal against 
Wajahat Hussain, deceased cannot, there- 
fore, be set aside and the application to 
bring his legal representatives on the record 
must be dismissed. 

Mr. Ghulam Mohay-ud-din has not at- 
tempted to controvert the contention of the 
learned Government Advocate that the 
abatement of the first appeal against Waja- 
hat Hussain does not result in the dismissal 
of the appeal against the other respondents. 
He has admitted that the appeal must be 
heard and decided on the merits against res- 
pondents Nos. 1 and 2 As there is no 


controversy between the parties on this point ' 


itis not necessary to examine it in detail, 
though it may be stated that judicial opin- 
ion on it is not uniform, The Calcutta High 

ourtin a recent case, Kqmala Prosad 
Sukul v. Chandra Nath Paramanik (T), has 
held that the well-established principle of 
the law of torts, that in an action for dama- 
ges it is open to the plaintiff to proceed at 
his choice against one or some or all'of the 
several joint tort feasors, does not apply 
after a decree has been passed on such 
claim and the matter is pending in appeal. 
The soundness of this decision has, however, 
been challenged, and the question is by no 
means so simple as it may appear at first 
sight. Butin view of the admissions of 
Counsel, I need not purgue the mgtter fur- 
ther in this judgment. 

I shall first take up the case against Sayad 
Habib, respondent No. 1, whe is sought to 
be made liable because, at is alleged, he waa 


(7) 106 Ind. Oas. 300; A. I. R. 1928 Oal, 180; 55 O, 
666; 48 O. L. J. 350; I. L. T. 40 Cal. 40, 
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the proprietor of the paper, As the reason 
given by the learned Subordinate Judge 
for exempting him from liability,is not 
quite intelligible either to us or to Counsel 
for either side and seems to be erroneous 
80 far as it is possible to understand ifẹit is 
necessary to give in some detail the essen- 
tial facts. The article in question appeared 
in the issue of the Siyasat bearing date 
16th January 1922 Itis ‘admitted that at 
that time Sayed Habib was not at Lahore 
but was confined ih the Jail at Rohtak, 
where he had been undergoing a long sen- 
tence of imprisonment passed against him 
in a criminal case about six months before. 
He was in confinement at the time of the 
institution of the suit and during the trial, 
he never appeared in Court either person- 
ally or by agent or Counsel nor did he file 
a jawab-dawa. Accordingly Lala Shankar 
Das, Subordinate Judge, before whom the 
case was pending at the time passed an 
order on 11th November, 1922, that ex parte 
proceedings be taken against him. At the 
next hearing (16th December, 1922), Sayed 
Habib sent from Jail a petition to have the 
ex parte proceedings set aside, This peti- 
tion is printed at p. 8 of the paper-book. 
The learned Subordinaté Judge, however, 
refused to entertain it on the ground that 
it was not stamped. Itis, therefore, not a 
part of the record and cannot be referred to 
by either party. The Learned Subordinate 
Judge, Mir Ghulam Yazdani who decided 
the case, was thus clearly in error in relying 
on tbe contents of this application. . Fur- 
ther so far as we can understand his reason- 
ing, he has discharged Sayed Habib from 
liability on the ground that he was not 
the editor of the paper at the time and 
“could not be expected to have any hand in 
the matter." . 
But according to the plaintiff's claim as 
described in the plaint Sayed Habib was 
not sought to be made liable because he was 
the editor but bacause he was alleged to be 
the proprietor of the paper. Now there can 
be no doubt that if the allegation of fact 
were eatablisbed the defendant would clear- 
ly be liable irrespective of his having “had 
any hand” directly in the publication of the 
offending article, It is settled law that the 
proprietor of a newspaper is civilly liable 
for any libel which appears in its columns, 
even though the publication may have been 
made in his absence, without his knowledge 
and even contrary to his orders, for the edi- 
tor is lis servant, and itis within the scope 
of his employment to send to the printers 
ofthe paper whatever matter he thinks 
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ought to be published, The rules governing 
the civil liability of a master for the wrong- 
fulactmof his servant apply fully to the 
case of¢he proprietor of a newspaper where 
the alleged wrongful act consists of the 
publication of a defamatory libel in it. 
Thedaw on the subject ig thus authorita- 
tively stated by Lindley, L. J., who deliver- 
ed the judgment of the Privy Oouncil in 
the well-known case of Citizens Life Assu- 
rance Co, Ltd. v. Brown (8): 

"Although the servant may have had no 
actual authority, express or implied, to write 
the libel complained of, containing state- 
ments against the plaintiff which he knew 
to be untrue, if he did 80 in the course of 
an employment which is authorized, the 
(master) is liable.” 

In America the rule has been applied 
even in a case in which the proprietor on 
going away for a holiday had expressly 
instructed the editor to publish nothing 
exceptional, personal or abusive, and had 
warned him especially to scan very particu- 
larly any article brought in by one B who 
was known.to be a "smart" writer, The 
editor permitted an article of B's to appear 
which contained libellous matter, the pro- 
prietor was held liable, though the publica- 
tion was made in his absence and without 
his knowledge: Dunn v, Hall (9). In this 
connexion reference may also be made to 
the following observations of Lord Ten- 
terdan, which though they no longer hold 
good with regard to the eriminal responsi- 
bility of the proprietor of & newspaper, cor- 
rectly summarize that raison d'eter of the 
rule so far as his civil liability is concern- 
ed: r 

“Surely a person who derives profit from, 

and who furnishes means for carrying on 
the concern, and entrusts the conduct of the 
publication to one whom he selects, and in 
whom he confides .....ought to be ams- 
werable, although you cannot show that he 
was individually concerned in the particu- 
lar publication:" R; v. Gutch (10). 
. The reason given by the learned Sub- 
Judge for exempting Sayed Habib from 
liability (so far as it is intelligible) is, there- 
fore, entirely erroneous ànd his learned 
Counce] bes frankly confessed his inability 
to support the decision on this ground. 

The question, however, remains whether 
on the record there is any prcof of the al- 


(8) (1804) A. O. 423; 73 L. J.P O 102 90 L. T. 739; 
53-W. R. 176; 20, T. L. R. 497 
` (8) 1 Carter (Indiana) 345. " 

(10) (1829) Moo. & Mal. 433; 31 R. R. 744; 173 E. R. 
1214, - 
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legation that he was the proprietor of the 
paper at the time ofthe publication of the 
oflending article. It is unfortunate 
that the plaintiff did not himself go 
into the witness-box nor did he produce 
any evidence whatever on this point. The 
learned Government Advocate has admitted 
that this is a serious defect in the case and 
has frankly stated that in the absence of 
any legal evidence we cannot take judicial 
notice of the popular belief as to the owner- 
ship ofthe paper howsoever common and 
notorious the belief might be. He very 
rightly concedes that it will be a very dan- 
gerous thing if Courts were to take for 
granted facts of this kind without the. 
though it may in 
most cases be of a purely formal nature. He 
has, however, contended that in the written 
statements of the other two defendants 
there is an admission that Sayed Habib was 
the proprietor and that this admission can 
be used against him. But this matter is 
concluded by the judgment of their Lord- 
ships of the Privy Council in Aumirtolal 
Bose v. Rajoneekant Mitter (11) and the 
recent decision of Broadway and Agha 
Haidar, JJ, in Narindar Singh v. C. M. 
King (12) where the question is discussed at 
length. In that case it was held that an 
admission, or even a confession of judgment, 
by one ef the several defendants in a suit 
is no evidence against the other defendants, 
There being thus no legal evidence on the 
record on which a decree could be passed 
in fevour of the plaintiff against this de- 
fendant, the dismiseal of the suit against 
him must be affirmed, though on grounds 
entirely differen$ form those given by the 
learned Subordinate Judge, 

It now rematns to deal with the case of res- 
pondent No. 2, Inayat Shah, who was atthe 
time admittedly the printer and publisher 
of the newspaper. Mr. Ghulam Mohay- 
ud-Din, in grguing ihe case on his behalf 
sought to controvert the finding of the learn- 
ed Judge that the article in question was 
defamatory but as no appeal or cross- 
objections had been filed by his client 
against the decree of the lower Court 
grantipg the plaintif damages against him, 
he was not entitled to re-openthis matter 
and we declined to hear him on the point. 

The oly question requiring decision, 
therefore, is the quantum of damages. 


(11) 21. A. 113; 23 W.R, 214; I5 B.L. R. 10; 3 
Sar. P. O J. 430 (P.O). 
(12) 115 Ind. Gas. 425; A. I. R, 1928 Lah. 
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It is contended by the learned Government 
Advocate that on the findings of the learned 
Sub-Judge the plaintiff was entitled to 
substantial damages and that the amount 
allowed by him, Rs. 100, must be consider- 
ably enhanced. It may be noted that in this 
case the plaintiffappellant claims general 
damages, which as pointed out by Wood- 
roffe, J.,in Englishman Limited v. Lajpat 
Rai (13): “it is not necessary for him to 
prove, but which will be proved on proof of 
the libel.” As remarked by thesame learned 
Judge, however, all that this means is that 
something, eyen though it be nominal 
damage, must be given on such proof. It 
does not mean that the plaintiff is to be 
given a very large sum of money without 
any regard to what the evidence discloses or 
fails to disclose”. 

In assessing the damages the character of 
thedefamatory words and the circumstances 
attending its publication must be taken into 
account. Now what is the substance of the 
libel complained of in this case and what 
were the circumstances in which it was 
published? It is stated in the offending 
article that on 13th January, 1922 at 
Amritsar the plaintiff took into custody 
certain persons, who styling themselves as 
“National Volunteers” were marching ina 
procession, and as he was taking them to 
the City Police Station they protested, 
saying that he had arrested them without 
authority. On this the plaintiff became 
“beside himself and fired his pistol. Fortu- 
nately Mirza Miraj-ud-din, Inspector, arriv- 
ed at thespot and struck his hand with force 
against the Sub-Inspector (plaintiff) from 
below and consequently tlfe shot went off 
upwards. No one was injured with the 
shot.” 


In the plaint the plaintiff asserted that 
the words quoted above were quite false 
and against the facts and had been prin- 
ted and published with a mala fide inten- 
tion. At the trial it was proved on the one 
hand that the plaintiff did not fire the pistol 
at the crowd, and on the other hand it was 
established by the evidence produced by the 
plaintiff himself that when he was taking 
the so-called ‘‘volunteers” to tho Police Sta- 
tion he was holding a loaded revolver in 

. his hand, which was dérected towards the 
crowd and that when the party arrived 
near the Kotwali a sudden explosion was 
heard, which the persons present, including 
some Policemen, thought-wasdue tothefiring 
of the revolver. Itis in evidence that just 


(13) 6 Ind, Cas, 81; 14 0. W. N. 713; 37 O. 760, 
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before the explosion the plaintiff was in an 
excited mood and that Mirza Miraj-ud- 
Din, who arrived at the scene at thg time, 
actually moved up the plaintiff's hand, in 
which he held a revolver, and that instant- 
aneously as this was done, a report was heard. 
It is admitted that several persons from 
amongst thecrowd complained at once that 
the plaintiff had fired the revolver and an 
enquiry was held by the superior officers 
at the Kotwali, who, however, came to the 
conclusion that the explosion was caused by 
a patakha, which had been let off by another 
procession of the Sikhs who were celebrat- 
ing close by the release af one of their 
leaders. These facts are proved by the 
evidence of Lala Amar Nath (P. W. No.1) 
and M. Mohammad Sharif (P. W. No. 2) 
Extra Assistant Oommissioners, who were- 
on duty at the Kotwali at the time, the 
latter of whom has also stated that the 
rumour immediately after the incident waa 
that Dina Nathhad fired the shot. Mirza 
Miraj-ud Din, D. 8. P. (P.W. No 3) who also 
was produced by the plaintiff, admitted that 
he “held the plaintiffs hand in which he 
was holding the revolver and raised it up 
with the intention that the muzzle of the 
revolver might be turned up towards the 
sky." 
He examined at once the chamber of the 
revolver and found that no shot had been 
fired. He explained that he felt the neces- 
sity of doing so because at the time the 
witness raised the plaintiffs hand “a dang 
resembling like that of a duzz“ was heard. 
He also deposed that when he heard the 
sound he saw a flash on the wall in front of 
him. Another witness produced by the 
plaintiff is Mr. Beaty, D. S. P.(P. W. No. 
4) who was in that neighbourhood at the 
timeand who also heard the report which 
he gonsidered to have been the “report of a 
fire-arm or of fire-works." It is unfortunate 
that the officers at the Kotwali, who enquir- 
ed into the matter, did not make public tho 
result of the enquiry that the appellant had 
not fired the revolver and that the explosion 
was caused by the letting offof a patakha 
by the Sikhs. Nor was an official contra- 
dietion issued in the form of & communi- 
que even afteran account of the incident 
had appeared in the Siyasat and other 
newspapers. It is also unfortunate that 
the plaintiff, who in an eaction like this 
ought to have been the principal witness, 
did not go into the witness-box at all atthe 
trial. ° 

1t will thus be seen that the circumstances 
of this case are very peculiar and I do not 
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decrz¢ or a large sum of money as damages. 
Taking all things into consideration I am 
of opinion that the amount asséssed by the 
lower Court is not inadequate and I am 
noteprepared to enhance itonappeal. It 
has been judicially declared that the appel- 
lant did not fire at the crowd, and this, 
coupled with the award of Rs. 100 as 
damages, is sufficient to meet the ends of 
justice. 

The only other matter which has been 
argued is that of costs. In the lower Court 
the parties were left to bear their own costs, 
but the learned Government Advocate 
urges that the libel having been proved, 
the Court, following the English practice, 
should have awarded him costs assessed on 
the full sum claimed. Thisis, however, not 
the invariable rule even in England, 
especially in cases in which the trial is held 
before a Judgs alone, not assisted be a 
Jury. In such cases costs are in the “discre- 
tion of the Judge”:see Spencer Bower on Ac- 
tionable Defamation pages 171-175; Gatley's 
Libel and Slander page 726 and Somnath 
Bastri'e Lawof Costs page 139 note. Further, 
Iam not aware that this practice i8 follow- 
ed in India except in cases tried on the 
original side of the High Oourts in the 
Presidency Towns, In the  "mofussil" 
Courts the award of costs is regulated by 
the provisions of s. 35, Civil Procedure Code, 
and I can see no valid reason for making an 
exception in favour of & plaintiff who in a 
suit for damages for alleged libel makes a 
claim for an amount much higher than that 
which the Court in the circumstances of 
the case thinks fit to grant him. In my 
opinion, in such a suit, as in all other suits 
tried by such Courts, the costs are in the 
discretion of the presiding Judges. Of 
course this discretion is to be exercised pot 
arbitrarily or on capricious and fanciful 
grounds, but according to sound judicial 
principles, and there may be cases in which 
the Oourt, while allowing a small sum as 
damages, may think it just and fair to allow 
the plaintiff full costs. But this will 
depend on the circumstances of each 
particular case and cannot be taken as an 
inflexible rale, as urged by the learned 
Government Advocate. Iam fortified in 
this view by the decision of Fforde and 
Campbell, JJ., «sin Khair-uddin v. Tara 
Singh (14) wherethe plaintiff had claimed a 
very large sum but the learned Judges, 
while finding in his favour on the'merits, 


(14) 99 Ind. Oas. 300; 7 Lah. 491; A. LR, 1937 Lah. 
20; 21 P. L. R. 813. 
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assessed the damages at Rs. 2,000 and 
allowed him proportionate costs on that 
amount only. I think the same course should 
be followed in this case and the plaintiff- 
appellant allowed costs in both Oourts in 
proportion to the amount of damages de- 
creed, recoverable from Inayat Shah, re- 
Bpondent No, 2.‘ 

I would accordingly accept Civil Ap- 
peal No 1901 of 1923 80 far asto modify 
the order as to costs, to the extent indicated | 
above. In all other respects this appeal 
must be dismissed, 

Agha Haldar, J.—I agree. 

BR. L. Appeal allowed. 


LAHORE HIGH COURT. 
ORIMINAL APPHAL No.1145 or 1928. 
November 15, 1928. 

Present: —Mr. Justice Harrison and 
Mr. Justice Dalip Singh. 
MASUM ALIÍ—AOOS88D.—ÁÀPPBLLANT 
versus 
EMPEROR—Opposite Party. 

Penal Code (Act XLV of 1860), s. 800 Bacep, 
5, 502—Murder—Consent of victim approaching age 
of eighteen —Benefit of Hxeeption—Sentence. 

The consent given by the victim who though not 
yet eighteen is approaching that age mitigates the 
gravity of the offence of murder in the sense of 
making it unnecessary to pass the extreme sentence 
of death. [p. 891, col. 1.] 

Oriminal appeal from an order of the 
Sessions Judge Jullundur, dated the llth 
September, 1928, 

Mr. Abdul Azt for the Appellant. 

Mr. Abdul Rashid for the Orown. 

JUDGMENT.—Masum Ali has been 
sentenced to deathfor murdering Musam- 
mat Alam Bibi, & young married woman 
about sixteen years of age. 

The facts*are that Musammat Alam Bibi 
had been married to an immature boy 
living in the neighbouring Basti, and conse- 
quently remained at home. She contracted 
& liaison with the accused Masum Ali, a 
man of 23 years of age, and the fact became 
knowif generally in the village. The 
muklawa ceremony was accordingly hurried 
on and she was seng to her husband's house. 
One month later she returned to her parents’ 
house and resumed her relatiens with 
Masum Ali. This became known, and it 
was decided to send her with her brother 
to Hyderabad (Sindh). The lovers met and 
in despair of the futureand feeling that 
they could not live apart, they decided, so 
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Masum Ali tells us, and we see no reason 
for disbelieving his statement, that they 
must die together, Musammat Alam Bibi 
accordingly sat up upon his knees and he 
strangled her witha red silk cord, con- 
cealed her corpse and, the same evening, 
went to the Police Station and reported 
what he had done. He has adhered to his 
confession throughout, both in the Commit- 
ting Magistrate's Court, and in the Sessions 
Oourt, and has only attempted to vary it at 
the last stage by telling à story of an at- 
tempted double suicide which was not 
successful, 

Counsel does not attempt to challenge the 
facts, and concedes that his client certainly 
did murder the young woman, with whom 
he had lived on these intimate terms. He 
confines himself to claiming that Excep. 5 
to 8. 300 brings the case within the purview 
of culpable homicide and s. 304, part 1, if it 
be established that the girl's age was over 
eighteen. It is certainly stated by the 
accused himeelf, in the confession which he 
made, that the girl was then eighteen years 
of age, and his Counsel points out, 
that he was in no way trying to minimise 
the crime, which he had committed, for he 
concluded his statement by saying that he 
also was willing to die. This is so, but, on 
the remaining evidence, namely the medical 
evidence and the statement of the girl's 
brother Ismail, P. W. No. 4 wethink that it 
is established that she was at the utmost 
sixteen years of age. We, therefore, find 
that the offence is one of murder, but 
while this is so, we think this is essentially 
the case where the spirit, if not the letter 
of Excep. 5 may be apflied. If consent 
given by the victim, when,aged eighteen 
or more, reduces the gravity ofjthe offence, 
from murder to culpable homicide it ap- 
pears tous that, on the same principle and 
on the same reasoning the consent given by 
a person, who is approaching thé age of 
eighteen mitigatesthe gravity of the offence, 
in the sense of making it unnecessary to pass 
the extremesentence of death, We think 
that it is only reasonable to bear in mind 
the fact that this young man was carried 
away by the intensity of the feelings and 
that at the time of committing the crime, 
though by no means ingane in the sense in 
which the law interpreta and understands 
the word, he wasina distraught and un- 
balanced frame of mind. We dismiss the 
appeal, except ia” s0 far as to reduce the 
sentence to transportation.for life. 

B. L, Sentence reduced, 
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LAHORE HIGH COURT. 
Sgoonp OIYIL ApprgaL No. 386 og 1925. 
April 16, 1929. 
Present:—Justice Sir Alan Broadwhy, KT., 
and Mr. Justice Harrison. . 
MANI RAM—DBFSNDANT— * 
APPHLLANT 


versus 
JAGAN NATH—PrAINTIFF 
AND ANOTHHE— DEFENDANT 
—HRB8PONDENTS. 

Civil Procedure Code (Act V of 1908), s. 100, 
O. XVII, r. 1—Process-fes paid without delay— 
Court's duty to effect service—Non-attendance of wit- 
nesses for want of service—Court’s refusal to grant 
adjournment—Second appeal. 

Where& party has paid process-fee for summon- 
ing his witnesses without delay, itis the duty of 
the Court and its officers to see that the service is 
effected and an adjournment necessitated by non- 
attendance of witnesses for want of service is an 
adjournment in the ordi course and is not 
strictly governed by the provisions of O. XVII, r. 1, 
Civil Procedure Code. Under sush circumstances the 
Oourtis bound to grant adjournment and ifit fails 
to do so the High Oourt can interfere even in 
second a . [p. 893, col. 1.] 

Gajjoo Mal v. Chandoo (1), Nabi Bakhsh v. Nur- 
ud-din (2) and Asa Ram v. Budhu Mal (3), disting- 
uish 


ed. 

Moni Lal Bandopadhya v. Khiroda Dasi (4) and 
Harjas Rai v. Naratn Singh (5), followed. 

Second appeal from a decree ofthe 
District Judge, Lahore, dated the 15th 
November, 1924, affirming thatof the Senior 
Subordinate Judge, Lahore, dated the 29th 
October, 1923. 

Mr. Meher Chand Mahajan, for the Ap- 
pellants. 

Lala Durga Das, R. B., Messrs. H. C. 
Kumar and Duni Chend, for the}Respondent, 

JUDGMENT.—On the llth October, 
1921, one Musammat Ghulam Fatima sold 
a house to Mani Ram for Rs. 2,700. Jagan 
Nath instituted a suit for possession of the 
house by pre-emption. On the 15th Jan- 
uary, 1923, issues were settled and an order 
was passed fixing the 23rd July, 1923, 
for the recording of evidence. No date 
was fixed by which the parties were to 
file the proceas-fee for any witnesses as they 
might desire to be summoned. 

nthe 3rd July, 1923, the defendant 
Mani Ram applied to the Oourt for the 
issue of summons for summoning five 
witnesses and paid in the necessary process- 
fee and diet money ets. 

The plaintiff filed similar applications on 
the 7th and 13th July, 1923. 

At the hearing of the 23rd July, 1923, 
the plaintiff produced fifteen witnesses 
whose statements were recorded. On the 
24th July, it transpired that of the witness 
summoned by the defendant one alone was 
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present and he was examined, Of the 
remainjng four two had been served but 
failed to appear as they refused to come to 
Court until they had been serfed through 
their superior officers, one of them being 
in tke “Postal Department andthe other a 
Municipal employee; and the other two 
witnesses had not been served, one being 
reported to have gone to Lyallpur and the 
other notat home. The defendant asked 
for an adjournment, The trial Oourt Mr. 


‘Munna Lal recorded an order to the effect 


that in his opinion sufficient cause had 
not been made out and an adjournment for 
the examination of the defendant's evi. 
dence was refused. 

The case was then adjourned to the 30th 
July, 1923, for arguments. On that date, 
however, Mr. Munna Lal, had been trans- 
ferred. The case came up £ before his 
successor, Mir Ghulam Yazdani, on the 13th 
August, when the defendant again applied 
for the summons for his witnesses. Mir 
Ghulam Yazdani did not set aside the order 
passed by Mr. Munna Lal on the 24th July, 
1923, but allowed the defendant to summon 
his witnesses through the Court noting 
in his order that it would befor Mr. Munna 
Lalto decide whether the witnesses, if 
present in Court in the next date, i. é., 
3rd October, should or should not be ex- 
amined. 

On the 3rd October, 1923, Mr. Munna Lal 
had returned and refused to record the 
defendant's evidence although it appears 
thatten witnesses were actually present, 
The case was not, however, disposed of on 
the 3rd of October, 1923, as Mr. Munna 
Lal decided to inspect the house fixing 
the llth of November, 1923. He was, how- 
ever, ill on that date andithe date for 
inspection was altered from the llth 
November tothe 14th November, 1923. 
The inspection was carried out, neither the 
defendant nor his Counsel being present. 
Notice of the change of the date for in- 
spection was served on the son of Mani 
Ram. The defendant later moved the 
Court for asecond inspection but this was 
refused, and the case was finally decided, 
the plaintiff being granted a decree for 
possession on payment of Rs. 1,400. 
Against this decree the defendant pre- 
ferred an appeal to the District Judge be- 
for whom it was grged that the triel Oourt 
had acted wrongly in not granting an 
adjournment for the examination of the 
defendant's witnesses, and in not holding a 
second inspection. 

The learned District Judge came to the 
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conclusion that the trial Court's view that 
sufficient cause had not been made out 
for the granting of an adjournment was 
correct and that its refusal to make a 
second inspection was also justified. Agree- 
ing with theconclusions arrived at by the 
trial Court on the merits the appeal was 
dismissed. 

Mani Ram has now come up to this 
Oeurtin second appeal and, on his behalf, 
Mr. Mehr Chand Mahajan has pressed two 
points: 

(1) That the trial Court was wrong in 
refusing adjournment for the examination 
of defendant's witnesses; and 

(2) That the second inspection should 
have been made. 

I do not think there is any force in the 
second point, and it seems tome cléar 
that the appellant was to blame for 
his non-appearance at the first inspection. 

The first point, however, is a more 
difficult one. The case related to a house 
in Lahore,and the witnesses the defendant 
sought to produce were all residents of 
Lahore. His application for the summon- 
ing of these witnesses was made on the 
3rd July, 1923, the date of hearing being 
the 23rd of that month. There was, there- 
fore, prima facieno delay in making the 
application. That the adjournment was 
asked for under O. XVII, r. 1, Civil Pro- 
cedure Code, seems to me fairly clear. 
lt was urged by Mr. Durga Das for the 
respondents that the question as to 
whether sufficient cause for the granting 
of theadjournment had or had not been 
made out was one of fact and that, 
therefore, it coukd not be examined in 
second appeal, Insupport of his conten- 
tion he placed reliance on, Gajjoo Mal v. 
Chandoo (1) and Nabi Baksh v. Nur-ud- Din 
(2) both cases which support him. Asa Ram 
v. Budhu Mal (3) is also an authority which 
is in pbint eand is in favour of there- 
spondent although it deals with sufficient 
cause within tho meaning of s. Sof the 
Limitation Act. 

My. Mahajan admitted that,in the case 
of an application made under O. XVII, 
r 1, Oiwil Procedure Code, where a party 
sought an adjournment as a concession, the 
finding of the Oourts below as to whether 
sufficient “cause had or had not been made 
out would bea finding of fact not opento 
attack in second appeal. He urged, how- 


p 101 Ind. Cas, 257; A. L R. 1927 Lah. 424. 
2) 100 Ind. Cas. 301, A. I. R. 1927 Lah. 879. 
(3) 35 Ind. Cas. 67; 88 P. R. 1916; 43 P. W. R. 1916; 
33 P. L. R. 1916. . 
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ever, that the adjournmentin this parti- 
* cular case was sought for not as a con- 
cession but as of right, on the ground that 
it was incumbent on the Courts to take 
all the necessary steps for effecting service 
when a party bad paid process-fee for 
summoning his witnesses. This contention 
appears to be in consonance with the 
views expressed in Moni Lal Bandopadya 
v. Khiroda Dasi (4) while certain remarks 
to be found in Harjas Rai v. Narain Singh 
(5) are also apposite. In the Punjab case 
it was stated that "when a party has paid 
the process-fee for summoning witnesses 
the Court and its officers are in our opinion 
responsible for effecting service, and an 
adjournment caused by the non-attendance 
of witnesses for want of seryice is an adjourn- 
ment inthe ordinary course............... " It 
seems to me, therefore, that, in the circum- 


stances of this particular case, we are justi- > 


fied in examining the correctness of the order 
refusing an adjournment for enforcing the 
presence of the witnesses who had already 
been summoned. Having regard to the 
fact that the application was made on the 
3rd July, 1923, the date of hearing being 
the 23rd of that month, it cannot, I think 
be said that the defendant had been guilty 
of any undue delay in moving the Oourt. 
Three out of five witnesses had actually 
been served and of these two had refused 
to attend for reasons for which the defend- 
ant cannot be held responsible. In these 
circumstances I think we are justified in 
holding that asit was the duty of the 
Court to see thatservice was effected the 
adjournment prayed for in this case was 
not one to which strict provisions of 
O, XVII, r. 1, should be applied, and I 


would, therefore, accept this appeal, set 
aside the decree and direct that the de- 
fendant be allowed to summon the 


remaining witnesses named in his applica- 
tion of 3rd July. 1923. Costs to follow the 
result. 

Harrison, J.—I agree. 
L. Appeal allowed. 
20 O. 740 


4 
& 29 Ind. Cas. 938; 51P. R. 1915; 98 P. f. R. 
1916. 
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LAHORE HIGH COURT. 
Sroonp O1vin APPBAL No. 865 oF 1927. 
October 30, 1928. $ 
Present?—Bir Shadi Lal Kr., Ohief 
Justice, and Mr. Justice Agha Haida 
ISHAR DAS-GORAKH RAM AND orrigrs 
° —PLAIntTirrs—-APPELLANTS 
í versus 
SALIG RAM AN» oTHERS—DREFRNDANTS 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 47, O. XXI, 
r. 16—Aasignment of deoree by decree-holder—Suw by 
Judgment-debtor fer declaration of invalidity of assign- 
ment, maintainability of. 

A sut bya judgment-debtor for a declaration that 
the assignment of the decree against him by the 
decree-holder is invalid is maintainable, 

Bammanapati Veerappa v. Chinta Kunta Srinivasa 
(1), referred to. 


Second appeal from a decree of the Ad- 
ditional District Judge, Amritsar, dated the 
7th January, 1927. 

` Messrs, Moti Sagar and Chandra Datta, for 
the Appellants. 

Mr. Sardha Ram, 
ents. 


JUDGMENT.— This appeal arises out 
ofa suit brought by the plaintifis fora decla- 
ration that a certain assignment of a decree 
made on 20th August, 1923, by Buta Mal, 
and Durga Das defendants Nos.1 and 2 in 
favour of Salig Ram, defendant No. 3 
was fictitious, fraudulent, without considera- 
tion and null and vood against the plaintiffs 
A number of pleas were taken on behalf 
of the defendants, but we are concerned 
with only one of them. This plea 
involves the question of the maintain- 
ability of the present suit by the plaintiffs. 
The facts which led to the institution of 
the present suit are as follows. 

On 12th January, 1923, Salig Ram, defen- 
dant No. 3 obtained a decree based on an 
award against defendants Nos. 1 and 2 for a 
sum of Rs. 7,800. It was provided in that 
decree that the whole of the property of the 
judgment-debtois would bedeemed to be 
hypothecated for its satisfaction. On 13th 
August, 1923, Bata Mal and Durga Das 
obtained a decree against the plaintiffs, 
Ishar Das Dharam Chand and others for 
Rs. 8,087-1-47 On 20th August, 1923, de- 
fendants No. land 2 namely Buta Mul 
and Durga Das assigned their decree to 
defendant No.3 Salig Ram in satisfaction 
of his decree. On z4th August, 1923, an 
application was made by Buta Mal and 
Durga Das in the Court of the Senior 
Subordinate Judge, Amritsar, intimating to 
the Court that they had assigned their 
decree against Ishar Das-Dharm’ Ohand 


for the Respond- 


BI 


e and othéřs to Salig Ram and that his name 


might be brought on the record as the 
decreefholder. A similar applicstion writ- 
ten on°the same date but filed on 29th 
August, 1923, was made by Salig Ram in 
whieh he asked the Court jo implead him as 
the*assignee of the decree-holders, namely, 
Buta Mal and Durga Das, and also prayed 
for the execution of the decree, The 
usual notices were iesued, and on 16th 
November, 1923, the judgment-debtors, 
namely,Ishar Das,and others, filed objections 
on the ground that the assignment in favour 
of Salig Ram was fraudulent and fictitious 
and had been effected in order to deprive 
them of the fruits of the decree which 
they had obtained against Buta Mal and 
Durga Das in Bombay and Karachi Courts. 
On 11th June, 1924, the Executing Court im- 
pleaded Salig Ram as the assignee of the 
decree-holders Buta Mul and Durga Das 
and allowed him to proceed with the execu- 
tion ofthe decree, The case came up to 
this Court in appeal, but we arenot con- 
cerned with thereault of the appeal. 

On 28th July, 1924, the present plaintiffs, 
who were the defendants in the former suit, 
instituted the present suit for the declaras- 
tion already mentioned. The trial Court 
decreed the plaintiffs’ suit, The defendants 
namely, Salig Ram and his transferrers 
Buta Mal and Durga Das filed an appeal 
against the decree of the Senior Subordi- 
nate Judge to the District Judge, and, 
among other points, the question of the 
maintainability of the suit was raised and 
considered. The learned District Judge 
held that the controversy raised by the 
defendants in the present suit should have 
been dealt with by the Court in the course 
of the execution proceedings and a separate 
suit did not lie. He accordingly allowed 
the appeal set aside the decree of the Court 
below and dismissed the plaintiffs’ suit. 
The plaintiffs have come up.to his Oourt 
in “second appeal and the sole point, which 
has been discussed before us, is whether or 
not the present suit was maintainable. 

The learned Counsel for the appellants 
relied upon the case of Bommanapat Veerap- 
pa v. Chintakunta Srinivasa (1). That, case 
lays down that a suit lies at the instance of 
the assignee of adecree for a declaration that 
the assignment in his favour was valid. 
The present is a gonverse case, and, apply- 
ing the principle laid down in the ruling 
we do not see any reason why the present 
plaintiffs should not be allowed to .main- 


(1) 36 M. 264, 
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tain the present suit for a declaration that 
the assignment in favour of alig . 
Ram was invalid. Besides, there is the practi- 
cal inconvenience of entering upon an 
enquiry as to whether or not the assign- 
ment in favour of Salig Ram was genuine 
and for consideration or was intended to 
defeat the creditors of the assignors. It 
can hardly be said that this inquiry comes 
strictly within the purview of s. 47 Civil 
Procedure Code. Some precedents were 
cited by the learned Counsel for the res-- 
pondents but he frankly admitted that he 
had not been able to find any authority 
exactly on all fours with the facte of the 
present case, Under these circumstances 
we hold that aseparate suit was maintain- 
able. We accordingly- allow the appeal, 
set aside the decree of the lower Appellate 
Court and remand the case to that 
Oourt for trial on the merits. Costs here 
and hereinafter shall abide the result. 
The Court-fee stamp paid on the memor- 
andum of appeal in this Court shall be 


refunded. 
R. L. Appeal allowed. 
Case remanded. 


Pa 


LAHORE HIGH COURT. 
Bnacox» Orvin APPEAL, No. 1044 or 1928, 
December 4, 1928, 
Present:—Mr. Justice Johnstone. 
GOKAL-—PELAINTIFF—APPHLLANT 


versus 
YAQUB ALI anp OTARRS—DEFENDANT— 
RESPONDANTE. 

Wajib-ul-arz—Agreement in wajib-ul-arz providing 
Jor succession to cultivation—Agreement not repeated in 
subsequent settlement but acted upon—Agreement, when 
ther enures beyond settlement. 

A wajib-ul-arz provided that the fauccession to 
cultivation was to be in accordance with the custom 
of the tribe. The agreement was not repeated in 
subsequent settlements but there was no subsequent 
wapleul-arz, This condition was however, acted 
upon in several instances: 

Held, that the agreement was to enure beyond the 
period of settlement. [p. 895, col, 1.) 

Second appeal from a decree of the Ad- 
ditional Dfstrict Jutge, Hissar, dated the 
16th December, 1927. 

Mr. Tirath Ram, for the Appellant. 

Mr. Khurshid Zaman. for the Respond- 
ents. ° 

JUDGMENT.—This second appeal 
arises out of litigation »in connexion with 
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a claim forsuccession to occupancy rights 
in a village of the Hissar District. The 
common ancestor was Amru and he had 
either three or four sons. The trial Oourt 
held that Amru had occupied the land 
and that both for thatreason and because 
of an agreement in the wajib-ul-arz of 
1863 the plaintiff, a reversioner of the 
deeeased occupancy tenant Phalya: see 
pedigree table in the judgment of the 
lower Appellate Oourt was entitled to 
succeed. The lower Appellate Court held 
that there was no proof of legitimate 
presumption that Amru had occupied the 
land in dispute, and that the agreement 
in the wajib-ul-arz did not enure beyond 
the period of that settlement. The decree 
of the trial Gourt was consequently 
reversed. 

It is more or less conceded before me 
now that Amru has not been shown to 
haye occupied the land. His name ap- 
pears in the Settlement Record of 1863 but 
his sons’ shares were far from equal. 

The explanation put forward, that two 
sons of Amru were joint and by agree- 
ment one of them got the other’s share 
does not account forthe disparity in the 
areas held by the three sons. Moreover, 
there is a disparity in the periods of 
occupation by the three sons and that 
could not have happened if they had suc- 
ceeded Amru. On this part of the case, 
therefore, the plaintiff must fail. 

I turn now to the agreement in the 
wajib-ul-arz, The important words are 
that succession to cultivation is in accord- 
ance with the custom of the tribe, and 
it is conceded that, if the agreement 
enured beyond the period of settlement, 
the plaintiff would be entitled to succeed. 
Certain authorities were cited on the 
plaintiff's behalf, Fateh Bakhsh v, Lahna 
(1), Narain Devi v. Hira (2), Hira v. 
Muhamadi (3) and Nandu v. {aimel (4). 
Now, it is true that the agreement was not 
repeated in subsequent settlements, but 
there was no subsequent wajib-ul-arz. 
The wording of the agreement, in my 
opinion, shows that the condition regardihg 
succession was to enure beyond the period 
of settlement. Moreover, it is established 
that in several instances that the condi- 

(D 4 Ind. Oas. 851; 97 P. Hf 1909; 166°P. W. R. 
1909; 10 P. L. R. 1910. 

(2) 21 Ind. Oas, 843; 22 P. R. 1914; 212 P. W. R. 
1913; 339 P. L R. 1913; 12 P. L. R. 1914. 

D 26 Ind. Cas. 404; 16 P. R. 1915; 21 P. W. R. 
1915; 64 P. L. R. 1915. 

(4) 108 Ind, Oas. 170; 10 Lah. È. J. 45; A. L R. 
1928 Lah. 150; 9 L, T, 40 Lah. 66, 
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tion was acted on until quite recently. 
In one instance, when Musammat Jiwani 
died, her estate went to the plaintiff and 
Phalya. In vjew of the evidence of intention 
and the instances, I would hold that the 
agreement still subsists and is in force, * A 
part of the suit "related to a khata wleich 
waa held jointly bythe plaintiff and Phalya 
in equal shares. The lower Appellate 
Oourt would not accept the contention 
that here at all events the plaintiff was 
entitled to succeed. In view, however, of 
the principles laid down in Udmi v. Munshi 
(5), Amir Khan v. Minh Mal (6) and Kishna 
v. Phusa (T) it is clear that the plaintiff 
has a right to succeed tothe khata held 
jointly by him and Phalya. The result 
of the foregoing observations is that I 
accept thé appeal and restore the decree 
of the trial Oourt in the plaintiff's favour, 
with costs throughout. 

R. L, Appeal allowed. 

(9) 45 Ind. Cas. 574; 95 P. W. R. 1918. 

(8) p Ind. Oas. 370; 5 Lah, L. J. 381; A. I, R. 1924 


. 127. 
(7) 98 Ind. Cas. 871. 
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LAHORE HIGH COURT. 
FULL BENCH. 
MISOBLLANROUS Frest Crvint APPHAL No. 
168 or 1928, 

June 27, 1929, 
Present:—Justice Sir Alan Broadway, 
Kr., Mr. Justice Zafar Ali, and Mr. 
Justice Jai Lal. 

SANSAR OHAND AND OTHERS— 
APPELLANTS 


VETEUSB 
PUNJAB INDUSTRIAL BANK, 
LIMITED, LAHORE, IN LIQUIDATION 
turoucH Messrs. B. B. BILLIMORIA, 
OrrioraL Liqguipators, LAHORE 
—RRSPONDRNTS. : 

Companies Act (VII of 1918), s. 208—Ordere 
winding up proceedtngs—Appeal. 

A party aggrieved by an order passed im the 
course of liquidation proceedings by a District 
Judge in exercise of hig jurisdiction under the 
Companies Act is entitled to appeal to the High 
Court irrespective of the provisions of the Civil Pro 
cedure Oode which restrict the right of appeal to 
Specified orders, provided such an order finally 
decides a dispute between the parties or deprives 
the appellant of a substantial and important right 
and is not a mere formal or ifiterlocutory order. 
[p. 897, col. 1.] 

DeSousa v. Bilimoria (3), followed. 

Santi Lal v. Indian Exchange Bank (1) and Charan 
Das v. Amriisur National Bank, Lid. (2), distin« 
guished, . 


898 

Miscellaneous first appeal from a decree 
of the District Judge, Lahore, dated the 6th 
January, 1928. 


" ORDER. 


Johnstone, J.—(January 22, 1928)— 
This order deals with Civil Appeals Nos. 168 
and 903 of 1928 which arise out of certain 
proceedings under the Indian Oompanies 
Act with regard tothe winding up of the 
Punjab Industrial Bank in the Oourt of the 
District Judge, Lahore. The facts are 
briefly, that certain acts of misfeasance 
were alleged tohave been committed on 
20th February, 1923, by the Directors of 
the Bank. The Company wentinto volun- 
tary liquidation on 2nd June, 1924, and an 
application for thecarrying outof misfeas- 
ance}proceedings was filed on 20th June, 1925, 
Certain issues were framed, including one 
which questioned whether the application 
was within time. It was admitted that the 
application was made after the prescribed. 
period of two years, but exemption was 
claimed on the ground that the liquidator 
mistakenly thought that the period was 
three years and not two years. It was also 
alleged that fraud had been committed 


by the Directors, although it is not 
denied before me: that the alleg- 
ed fraud was supposed to have been 


known when the Oompany went into 
liquidation. The learned District Judge 
allowed the application to be amended, the 
other parties protesting. In these appeals 
by the Directors, a preliminary objection 
has been taken that no appeal lies from the 
District Judge's order allowing amendment 
of the applicaion, because the provisions of 
s. 202 of the Indian Companies Act do not 
permit appeals of this nature. The order, 
it is contended, is merely of an interlocu- 
tory nature andis notcovered by any dec- 
tion or Order of the Oivil Procedure Code. 
Reliance was placed on Santi Lal v. Indian 
Exchange Bank (1) and Charan Das v. 
Amritsar National Bank Ltd.,(2). To this 
argument the Counsel for the appellants 
' replies that, ifs. 202 ofthe Indian Oom- 
panies Act is meant to cover only cases in- 
which an appeal would lie under the pro- 
visions of the Civil Procedure Code, that 
section would be more or less meaningless. 
Xn order to show that such a narrow inter- 
pretation is not accepted, a reference was 


' 41) 35 Ind. Cas. 6; 38 A. 537; 14 A. L. J. 722. 
T lo 101 Ind. Oas, 751; A. I. R. 1927 Lab, 282; 28 
P. iL. Ry 209. 
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madeto DeSouza v. Billimoria (3) where it 
washeld that refusal to grant copies of 
statements made by persens examined 
under s. 196 was an appealable order. 

The appellants’ Counsel also pressed the 
point that, even if no appeal lies, this 
Court should inthe circumstances of the 
case take action under s. 107 of the Govern- 
ment of India Act. 

On the merits it was contended that no 
amendment should be allowed after the 
period of limitation has expired, that a 
plea of fraud cannot be allowed to’ be in- 
serted in an application by way of amend- 
ment and that the introduction of an 
allegation of fraud completely transforms 
the nature of misfeasance proceedings. 
Authorities were cited in support of these 
contentions, i 

The appeals are of considerable import- 
ance for several reasons and I am of. opin- 
ion that it is desirable that they should be 
heard by a Division Bench. I accordingly 
direct that, subject to the orders of the 
Ohief Justice, the appeals be placed before 
a Bench of two Judges of this Oourt. 
An early date may, if possibly, be given. 





The case was heard by a Division Bench. 
ORDER, 

Shadi Lal, C. J. & Fforde, J.— 
(March 15,1928). The facts of this case are 
sufficiently stated in the order dated 22nd 
June, 1928, passed by Johnstone, J., refer- 
ting thecase toa Division Bench. We 
have heard Oounsel and are of opinion that 
the order of the District Judge dated the 
6th of January, 1928, should be set aside 
for reasons whieh we will give later, if 
necessary, if it be found that we have 
jurisdiction to entertain this appeal. 

The question of jurisdiction is not free 
from difficulty. There is a conflict in the 
judicial decisions on the subject. In 
DeSouza v.Billimoria (3) it was held by a 
Division Bench of this Oourt consisting of 
Broadway and Jai Lal, JJ., that all orders 
passed by the District Judge in the course. 
of $he liquidation proceedings of a Com- 
pany are appealable to this Oourt. In that 
ease the appeal was from an order refusing 
to give acopy ofa document to the ap- 
pellant. On the other hand, in Charan Dag 
v. Amrit8ar National Bank, Ltd., (2) Zafar 
Ali, J., held that the right of appeal under 
s. 202 ofthe Indian Companies Actis ce- 
extensive with the rightof appeal confer- 
red by the Gode of Civil Procedure. 

(3) 96 Ind. Oas, 755; A. L R. 1926 Lah, 246; 3 
Leh, Cas, 39, i 
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The judgment of the Division Bench 
referred to above was not apparently 
brought to the notice of the learned Judge. 
In Ishwar Das v. Jaggan Nath Miscel- 
laneous First Appeal No. 1688011927, Jai Lal, 
dJ., held that an appeal did not lie to this 
Gourt from an order of the District Judge 
passed in liquidation proceedings which 
was not final. He, however, did not profess 
to lay down any rule contrary to the deci- 
sion of the Division Bench referred to above 
and it seemsthat the point now involved 
did not directly ariss before him. Zafar 
Ali, J., followed Santi Lal v. Indian Ex- 
change Bank (1) and in that case a view 
contrary to that of the Division Bench of 
this Oourt was taken. in Madan Gopal 
Daga v. Sachindra Nath Sen (4). It was 
held that an order made in the winding 
up of a Company by the Court, in order to 
be appealable under s, 202 of the Indian 
Oompanies Act (VII of 1913), must satisfy 
the requirements of cl. 15 of the Letters 
Patent, 1865, viz, that it must be a 
"judgment" within the meaning of that 
clause as understood and explained in 
various decided cases in the Oalcutta 
High Oourtfrom time to time. The appeal 
in that case wasfrom the order of a learn- 
ed Judge of the High Court and that might 
be a possible distinction between it and 
the present case. The principle under- 
lying, however. seems to be in conflict with 
the view taken by the Division Bench of 
this Court. 

The question involved is of considerable 
importance in this province and we consi- 
der that it is.desirable that an authoritative 
pronouncement should be given on it. We 
are consequently ofopinion that it should 
be decided bya Fall Bench. The ques- 
tion is whether a party aggrieved from an 
order passed in the course of liquidation 
proceedings by the District Judge in exer- 
cise of his jurisdiction under the Indian 
Oompanies Act is entitled to appeal to this 
Court irrespective of the provisions of the 
Civil Procedure Code which restrict the 
right of appeal to specified orders, 

We direct that the record be placed 
before the learned Ohief  Justieg with a 
view to constitute a Full Bench to decide 
the question, if he agrees. 

During the course 6f his argtunents the 
appellant's Counsel prayed thavif it be held 
that no appeal lies to this Court then he 
may be allowed to treat the petition of ap- 
peal as a petition for‘revision and the case 


(4) 109 Ind. Cas. 
293, ‘ 


57 
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be decided by this Court in exercise of its 
revisional jurisdiction. This matter must 
be deferred till the question refetred to the 
Fall Beach has been decided. ° 

[The case was heard by a Fall Bepch ] 
i Mr. Mehr Chand Mahajan, for the Appel- 
ants, 

Mr. Madan Gopal, for the Respondent. 


JUDGMENT OF THE FULL 
BENCH. 

It appears that the Punjab Industrial Bank 
went into voluntary liquidation on the 2nd 
June, 1924, and, on the 29th June, 1925, an 
application was made by the Liquidator 
under s. 235 of the Indian Gompanies Act, 
in connection with certain acts of 
misfeasance said to have been com- 
mitted by Rai Bahadur Sansar Chand 
and Lala Bheri Ram, two of the Directors 
of the Bank, on the 20th February, 1923. 

The said Directors pleaded that the ap- 
plication was barred by limitation. This was 
admitted by the Liquidator who, however, 
prayed to be allowed to amend the applica- 
tion so as to add an allegation of fraud. 

The learned District Judge allowed the 
amendment andthe two Diractors, there- ` 


upon preferred separate appeals to this 
Court attacking the order allowing the 
amendment of the application. 

On these appeals coming up before 


Johnstone, J., objection was taken to their 
competency by the Liquidator who placed 
reliance on Santi Lal v. Indian Exchange 
Bank (1) which was followed by Zafar Ali, 
J.,in Charan Das v. Amritsar National 
Bank, Lid, (2). For the appellants DeSouza 
v. Billimoria (3) was referred to. 

Johnstone, J., considered that the ques- 
tion involved should be decided by a 
Division Bench and referred theappeals to 
it accordingly. 

* When the cases came before a Division 
Bench objection was again taken to the 
competency of the appeals and, hating 
regard tothe apparent conflict between the 
Allahabadand Lahore Oourts, the follow- 
ing question wasreferred to a Full Bench:— 

“Whether a party aggrieved from an 
order passed in the course of liquidatio 
proceedings by the District Judge in 
exercise of his jurisdiction under the Indian 
Companies Act is entitled toappeal to this 
Oourt irrespective of the provisions of the 
Civil Procedure Oode which restrict the 
right of appeal to specified orders”. 

In.order to formulate an answer to the 
questionthus referred it is necessary ta 
consider the terms of s, 202, Indian Comx 
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panies Act, the relev&nt portions of which 
are as follows:— 


Section 202, *'... ste 
appeals from any order... Ss 
made... : ° 


in the matter of the winding-up of a Com- 

pany hy the Court may be had in the same 

manner and subject to the same conditions 

in and subject to which appeals may be had 

from any order ... sa sib aig ote 

of the same Court in cases within its ordi- 
jurisdiction.” 

On behalf of the Liquidator it has been 
urged that the right to appeal under the 
section is co-extensive with the right to ap- 
peal conferred by the Civil Procedure 
Code, that is to say if the order complained 
of could be appealed against if it had been 
passed under the Civil Procedure Oode it 
could be appealed against under s. 202, 
Indian Companies Act—otherwise not. On 
the other hand for the appellants it was 
contended that the language ofs. 202 was 
broad enough to cover appeals against all 
orders passed “in the matter of the winding- 
up ofa Company” except purely interlocu- 
tory or ministerial orders, and that the 
words “in the same manner and subject 
to the same conditions ete," related only to 
matter of form i. e, necessary copies limi- 
tation etc. 

Reference was made to s. 104 and 
O. XLIII, of the Civil Procedure Code and 
it was pointed out that practically no order 
could be passed by a Liquidation Oourt 
that could fairly fall within the provisions 
of this section and order. 

It wasfurther urged that there area 
large number of orders that may be passed 
under the Indian Companies Act which are 
not in the contemplation of the Civil Pro- 
cedure Oode and that therefore it is 
obvious that in enacting s, 202 the Legis- 
lature intended to give a general right of 
appeal restricted as to the exercise of that 
right by the procedure laid down for the 
guidance of the Court in its ordinary juris- 
diction, and various authorities were cited 
in which appeals were heard against such 
orders without any objection. See for 
example Harkishen Lal v. Sarasvati Ram 
(5), Amritsar National Banking Co.v. Mohan 
Lal (6) and Ram  Parshad  Khamma v. 
Union Bank of India (7) which have, how- 
over, no direct bearing on the question 
pefore us. ° 

(5) 28 Ind. Oas, 286; 40 P. R. 1915; 77 P, L. 
R. 1915; 132 P. W. R. 1915. 

(6) 37 Ind. Oas. 791; 13 P. R. 1917; 29 P. L, R. 1917. 


(7) 38 Ind. Oas. 943; 35 P, R. 1917; 13 F, L, R. 
1917. 
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Forthe Liquidatorit was urged that the 
various orders contemplated by the Indian 
Oompanies Act are  appealable as quasi . 
decrees and attention was drawn to certain , 
authorities dealing with Land Acquisition 
proceedings. Having regard tothe recent 
amendment of s. 26 “of the Land Acquisi- 
tion Act these authorities do not afford any 
assistance, 

Similarly Leavy Brothers v. Subodh 
Kumar Day (8) and Madan Gopal Daga v. 
Sachindra Nath Sen (4) are not helpful, 
for there the question was whether the 
order appealed against was a "judgment", 
the right to appeal being dependent under 
cl. 15 of the Letters Patent on the decision 
of that question. 

After a careful consideration of the 
authorities it seems to me that the only 
decisions that have a direct bearing on the 
question before us are the Allahabad and 
Lahore cases referred to above. 

In De Souza v. Billimoria (3) Jai Lal, J. 
and I held that the phraseology of 
s. 202 was wide enough to admit of 
an appeal against an order refusing in- 
spection and after giving due weight to 
the arguments advanced at the bar I am 
still of opinion that the language of s. 202 
is wide enough to cover appeals against 
all orders made in the matter of the 
winding-up of a Oompany provided such 
an order finally decides a dispute between 
the parties or deprives the appellant of a 
substantial and important right and is not 
a mere formal or interlocutory order. 

Nor do I think that Santi Lal v. Indian 
Exchange Bank (1) is in conflict with that 
view when the facts of that case are taken 
into consideratior. In the course of the 
liquidation pyoceedings of the Indian 
Exchange Bank a certain person was 
directed to pay a certainsum as a con- 
tributory. Underthe provisions of s.178 
(Now s. 199 such a payment order was 
enforceable im the same manner as a decree, 
In execution of the payment order 
certain property was attached as belonging 
to the person against whom the order had 
been, passed. 

A third person objected tothe attach- 
ment om the ground that the attached 
property belonged to him. The objection 
clearly wąs one unger O. XXI, r. 58, Civil 
Procedure Code and was dismissed under 
r. 63 ofthat Order. There being no appeal 
allowed against an order underr. 63, s. 209, 


(8) 103 Ind, Oas, 659; A. I R. 1927 Oal, 08031 O; 
W, N. 8%. E 
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Indian Companies Act could not be 
invoked in aid and the right to appeal 
in such circumstances is cleary co-extensive 
with the right of appeal conferred by the 
Civil Procedure Oode 

As I understand this judgment nothing 
more was intended to be decided. 

Again in Charan Das v. Amritear 
National Bank Ltd., (2) the facts were the 
same, The order appealed against was 
passed under O. XXI, r. 63, Civil Procedure 
Gode and Zafar Ali, J. in following Santt 
Lal v. Indian Exchange Bank (1) did not 
lay down the broad proposition contended 
for by the Liquidator. 

I would, therefore, answer the question 
referred inthe affirmative with the reserva- 
tion above indicated. 

Zafar All, J.—I concur. 

Jal Lal, J.—I concur. 

E. L, 


LAHORE HIGH COURT. 
SHoonD Civi, APPRAL No. 235 or 1924. 
January 14, 1929. 

Present :—Sir Shadi Lal, Kr., Chief 
Justice, and Mr. Justice Skemp, 
Hazari SHER SINGH—PzAINTIFF— 
APPELLANT 
versus 
Musammat MOHAMMADI AND OTHERS 


—DRFBNDANTS —Responpants, 

Practice—Deadman, suit against —Suit for pre-emp- 
tion against several vendees—One vendee dead before 
suit—Surviving vendees legal representatives of 
deceased —Suit ‘whether fails—Procedure. 

lfa suit is instituted against a dead person and 
another or other defendants, the proper course is to 
atrike off the name of the deceased from the record 
and see whether the suit can proceed. If it can, the 
put wul not fail as one against'a dead man. [p. 899, 
co 

A suit for pre-emption was brought against six 
vendees shortly before the expiry of limitation. It 
was subsequently discovered that one of the vendees 
had died before the suit was lodged and his legal 
Tepresentatives were the other five vendees. After 
limitation had ruu out an applicatiom was* made to 
pring his representatives on the record. The trial 
Court, and on appeal the District Judge, held that 
the suit failed being a suit against a dead person. 
The matter was brought before the High Court on 
second appeal : 

Held, that the suit did not fail and all thaf was 
necessary in the case was to strike off the name of 
the deceased. [ibid.] * 

Feerappa Chetty v. Tindal Ponnen (1), ‘distin- 

ished. 

Pala Mal-Narain Mal v. Pauja Singh*(2) and Roop 
Chand v. Sardar Khan (3), followed. 

Second appeal from a decree of the 
District Judge, Delhi, dated the znd No- 
vember, 1928, affirming-that of the Subordi- 
nate Judge, First Class, Delhi, dated the 
fth December, 1922, 
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Messrs, Kishen. Dayal and Mehr, Chand . 
Mahajan, for the Appellant. 
Mr. Mohsin Shah, for the Respon- 


dents. 
JUDGMENT. 

Skemp, J.—This second appeaļ ehas 
arisen out of a suit for pre-emption eof a, 
house. Shortly before the expiry of limita- 
tion the plaintiff sued the six vendees. It 
was subsequently discovered that one of' 
the vendees, Jami, had died before the suit 
was lodged ; his legal representatives were ` 
the other five vendees. After limitation 
had run out an application was made 
to bring his representatives on the re-. 
cord. 

The trial Court, and on appeal the Iearn- , 
ed District Judge, held that under the cir- | 
cumstances the suit must fail, being a suit 


"againsta dead person. The District Judge 


relied particularly upon Veerappa Chetty v. 
Tindal Ponnen (1). 

Before us itis urged that Jami's name 
should be regarded as a mere surplusage, 
In two recent rulings of this Court Pala Mal- 
Narain Mal v. Fauja Singh (2) and Roop 
Chand v. Sardar Khan (3) it waslaid down 
that if a suit is instituted against a dead 
person, and another or other defendants, 
the proper course is to strike off the name 
of the deceased from the record and see 
whether the suit can proceed. Judged by 
this test the present case can go on. In 
Naba Kumar Choudhury v. Higheazany (4) 
the plaintiff originally sued in his personal 
capacity and was permitted by amendment 
to sue as an administrator after the expiry 
of limitation, In the present case all the 
representatives of Jami were already on 
the record in another capacity. Respondent's : 
Counsel urged that if Jami’s nams were 
struck off the suit would become one for’ 
partial pre-emption against five of the six 
vandees, This, however, is clearly errone- 
ous; the suit isone for pre-emption of’ 
the whole property against all the surviv- 
ing persons to whom it was sold. It is: 
only necessary to add that they are also the 
representatives of  Jami. Respondent's 
Counsel admitted that the suit would have 
been good had the plaint stated the exact 
facts, but contended that it was barred 
beeause the name of Jami was struck off 
after the period of limitation. 


(1) 31 M. 86; 17 M. L. J. 551; 3 M_L. T. 12. 
(2) 89 Ind. Cas, 661; A. I. R. 3926 Lah, 153; 1 Lah, 


Cas. 333. 

(3) 110 Ind. Oas. 281; 9 Lah, 526; 20 P. L. R. 626; A, 
I. R. 1928 Lah. 359. 

D 79 Ind. Oas, 403; 51 0.849; A. I. R. 1925 Oal, 
419. 
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e It appears to methat this is too narrow 
; a View, The authority on ‘which the learn- 
ed Distritt Judge relied Veerappa Chetty v. 
Tindal Ponnen (1) was one in which the 
suit was brought against & sole defendant 
alre dead, and there was, no alternative 
but to dismiss the suit, but here consider- 
ing that the remaining defendants were 
already on the record it was only néces- 
sary to strike off the name of the deceased. 
Iam of opinion that the suit lay. 

I would, therefore, accept this appeal 
under O. XLI, r. 23 of the Civil Procedure 
Code, and return the record to the learned 
District Judge for decision of the other 


issues. Stamp on appeal to be refunded 
end other costs to be costs in the 
cause. 


Shadi Lal, C. J.—I concur. 
B. L, Case remanaed. 


LAHORE HIGH COURT. 
Sxoond Orvin, Appa No. 2267 or 1928. 
January 31, 1929. 
Present:—Mr. Justice Bhide. 
SURAT SINGH—DRFENDANT—AÀPPRLLANT 

versus ' 

Musammat NIHAL KAUR-—PraIiNTIFF 

— RESPONDENT. 

Limitation—Plaint returned for want of jurisdic- 
tion —Re-presentation of plaint to Court of competent 
jurisdiction —Institution of suit, date of—Lwnitation 
—Change of law, effect of. 

Where a plaint is returned by a Oourt for want 
of jurisdiction and is represented to another Qourt, 
the suit is considered to be instituted on the date 
on whieh the plaint is presented to the latter Court 


and is governed for purposes of limitation by the 
Law of Limitation prevailing on such date. 


Seshagiri Row v. Vagra Velayudam Pillai (1) and 
Um u v. Pathumma (2), referred to. 

Second appeal from an order of the 
Adtitional District Judge, Lyallpur, dated 
the 18th May, 1928, reversing that of the 
Junior Subordinate: Judge, Lyallpur, dated 
the 14th March, 1927, 

Mr. M. L. Puri, for the Appellant. 

JUDGMENT.—This appeal was heard 
ex parte as the respondent failed to ap- 
pear in spite of due service, 

The appeal arises outofa suit based on 
a bond dated the loth June, 1920. The 

. suit was first instituted at Ambala on the 
12th March, 1925, but the plaint was subse- 
quently returned to the plaintiff on the 
14th April, 1926, on the ground that the 
Ambal Court had no jurisdiction to try 
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thesuit. It was then presented to the 
Court of the Subordinate Judge, Lyallpur, 
on the 2sth of April, 1926. The Subordi- 
nate Judge held that the suit was time- 
barred on the date on which it was present- 
ed to that Court. On appeal the Additional 
District Judge, Lyallpur, held that the 
plaintiff was entitled to the benefit of 
8.14 ofthe Indian Limitation Act and 
that the suit was within time. The appeal 
was accordingly accepted and the suit was 
remanded for re-decision under O. XLI, 
r. 23, Civil Procedure Code. From this 
order the defendant has filed an appeal. 

This sole point for decision is whether 
the Additional District Judge is right in 
holding the suit to be within time. In 
my opinion the decision of the trial Court 
on the question of limitation was correct. 
It appears that the period of limitation 
for suits based on bonds was curtailed by 
Punjab Act III of 1923 and according to 
the provisions of this Act the last date 
for instituting the suit based on the bond 
dated the 15th June, 1920, was 15th of June, 
1923, the period of limitation being three 
years only. The plaint was, however, pre- 
sented to the Subordinate Judge's Court at 
Lyallpur o» the 28th of April, 1926. When 
a plaint is returned by a Court for want of 
jurisdiction and is re-presented to another 
Oourt the suit is considered to be institut- 
ed on the date on which the plaint is 
presented to the latter Court vide Seshagirt 
Row v. Vagra_ Velayudam Pillai (1) and 
Uammathu Pathumma (2), According to 
the Law of Limitation in force on the 
28th of April, 1926, the suit was obviously 
time-barred, even if the plaintiff is allow- 
ed exemption in respect of the period 
of obout 13 months spent in prosecuting . 
the suit at Ambala. 

I accept the appeal ex parte and dis- 
miss the suit but in view of all the cir- 
cumstantes eave the parties to bear their 
costs. 

B. L Appeal allowed. 
(1) 14 Ind, Oas. 157; 36 M. 482; 22 M. L.J. 377; 
(ITIM. W. N. 457. 

(2) 3 Ind. Oas. 924; 44 M. 817 at p. 819; 13 L. W, 

631; 41 M, L. J. 84, (1921) M. W. N. 442, 
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LAHORE HIGH COURT. 
MISOBLLANBOUS First OrviL APPRaL 

No. 2567 of 1928. 

February 7, 1929. 
Present:—Mr. Justice Tek Chand. 
Musammat RALLO—2np Party— 

APPRLLANT 
versus 
Me, Y. LAL—Responpent. 

Guardians and Wards Act (VIII of 1890), s. &— 
Guardian of property—Offictal Receiver, appointment 
of, without application, whether legal. 

The appointment of the Official Receiver as 
guardian of the property of a minor without any 


api balian by the said official. is ultra vires and 
liable to be set aside. 


Badr Bakhsh v. Jangbaz Khan (1), Sakina Begam v. 
Raja Muhammad Waliullah Khan (2) and Jatwanti 
Kumri v. Gajadhar Upadhya (3), referred to. 

Miscellaneous first appealfrom an order 
of the Senior Subordinate Judge, Ferozepore, 
dated the 6th July, 1928. 


Mr. Lal Chand Mehra, for the Appel- 


lant. 

JUDGMENT.—Three persons Musam- 
mat Rallo, appellant, Musammat Parmesh- 
wari, and Sant Ram, filed separate applica- 
tions for appointment as guardian of the 
person and property of Musammat Labhan, 
a minor aged 8 years. The minor's parents 
and brother have died some time before and 
there was no male member in the family. 
Musammat Rallo, appellant, is her step- 
sister; Musammat Parmeshwari is her 
brothers widow and Sant Ram is her 
maternal uncle. Since the death of her 

arents the minor has been living with her 
brother's widow Musammat Parmeshwari. 
From the record it appears that the property 
of the minor is worth about fRs. 15,000 and 
consists of immoveables as well aa debts 
due to her father. 

By consent of parties Musammat Par- 
' meshwari was appointed the guardian of the 
person of the minor. The learned Subordi- 
nate Judge was of opinion that none of 
the applicants was a fit personsto be appoint- 
ed guardian to her property. He, has, 
therefore, appointed the Official Receiver of 
Ferozepore,as guardian of the property of 
the minor and has ordered that the Regeiver 
shall be paid remuneration at the rate of 
4 per cent. of the assets realised. e 

Musammat Rallo has preferred an appeal; 
to this Court challenging the appointment 
of the Official ReceiVer as guatdian of the 
property and praying that she may be 
appointed as such. Only the Official Re- 
ceiver has been impleaded as respondent to 
this appeal and he hag, not appeared to 
oppose it. 

There is no doubt that the appointment 
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of the Official Receiver without any applica- e 
tion from him is contrary to the provisions 
of s.8 of the Guardians and Watds Act 
as interpreted in Badr Bakhsh v. J'angbaz 
Khan (1), Sakina Begam v. Raja Muham- 
mad Waliullah Khan(2) and Jaiwanti Kymrt 
v. Gajadhar Upadhya (3). The payment of 
com mission at the rate of 4 per cent. of the 
assets realised also appears to be objec- 
tiongble. The appeal must, therefore, 
succeed to this extent that the order of the 
lower Court appointing the Official Receiver 
as gurdian of the property of the minor was 
ultra vires and is set aside. 

I am, however, not prepared to appoint 
Musammat Rallo as the guardian of the 
property of the minor without further 
enquiry. The learned Subordinate Judge has 
remarked that her interesta “appear to be 
antagonistic to those of the minor”. The 
materials on the record are, however, insuffi- 
cient to enable me to come to a definite 
finding on this point. The case must, 
therefore, be sent back to the Subordinate 
Judge for further enquiry. 

As the applications of Musammat Par- 
meshwari and Sant Ram had been dismiss- 
ed, in consequence of the appoint- 
ment of the Official Receiver and as 
that appointment has now been set 
aside, the learned Judge must re-consider 
their applications also, and determine which 
of the three applicants, if any, is fit for 
appointment as guardian of the property of 
the minor. Ifany other relation or friend 
of the minor applies, his case shall be decid- 
ed slong with those of the three applicants. 

Ifthe learned Judge is of opinion that 
pending the decision of these applications 
it is necessary to take steps for the interim 
protection of the property, he may pass the 
necessary orders under s. 12 

I accept the appeal, set aside the order of 
fhe lower Oourt appointing the Official 
Receiver as guardian of the property of 
Musammat Labhan, minor, and remit* the 
case to the Senior Subordinate J udge, 
Ferozepore, for disposal in accordance with 
the foregoing remarks. The appellant shall 
bear her own costs of this appeal. 


R.L Appeal accepted. 
1) 135 P. R. 1893. 


2) 107 Ind Oas. 397; A. I. R. 1928 Lah. 456. 
3) 10 Ind. Oas. 334; 38 O. 783; 15 0. W. N. 676; 14 
C. L. J. 226, 
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LAHORE HIGH COURT. 

. SEoonp O1vin APPRAL No, 944 or 1928. 
ME February 4,1929. , 
s Present:—Mr. Justico Addison. 
. GANGA RAM AND OTEERS—PLAINTIFFS 
> @ — APPELLANTS 
ver8us 

. J. KHIALI—DFrFENDANT— RESPONDENT. 

Custom—Adoption— Rights of adopted son in Hissar 
District—Punjab Tenancy Act (XVI of 1887), 8. 59— 
‘Son, meaning of— Adopted son, rights of. 

In the Hissar District an adoption under Oustomary 
Law is not the appointment of an heir as understood 
in the Punjab but is a full adoption having the same 
effect as in Hindu Law. [p. 902, col. 2.] 

An adopted son under the Oustomary Law is a 
son within the meaning of 8.58, Punjab Tenancy 
Act, where the adoption has the same effect as 
one under Hindu Law and isnot merely 'an equiva- 
lent to & customary appointment of an heir, [p. 903, 
col. 1 


Dad's. Bagh Singh (1), referred to. 

Second appeal from adecree of the Ad- 
ditional District Judge, Hissar, dated the 
21st December, 1927, affirming that of the 
Subordinate Judge, Second Class, Hissar, 
dated the 21st March, 1927. 

Dr. Sir Muhammad Shafi, for the Appel- 
lants. 

Dr. Moti Sagar, R.B , for the Respondent, 


JUDGMENT.— One Mana wasa tenant 
of agricultural land, holding under a regist- 
ered perpetual lease, dated the 20th April, 
3881. This lease was heritable from gene- 
ration to generation. It provided for the 
initial rent and the enhancement of the 
rent and for ejectment on non-payment of 
the rent. Mana died and the land was 
mutated on the 24th June, 1916, in the 
name of Khiali, his nephew, as his adopted 
son. The proprietor of the land, Niaz 
| Muhammad, contested his adoption on the 
23rd May, 1916, but later he acknowledged 
him as entitled to inherit the lease, and 
obtained enhancementof the rent on the 
24th June, 1916, the 28th May, 1920, and 
5th.July, 1924. Niaz Muhammad then sold 
his interest in the land to the present 
‘plaintiff by a deed, dated the 20th May, 
1925. In that deedthedefendant Khiali is 
“described as holding under the .perpetual 
leagein question and, after that recital, 
Niaz Muhammad proceeded to sell his 
rights in the landto the present plaintiff, 
-who waited till the 12th June, 1926, before 
heinstituted hissuit for possession of the 
land on the grount that Khiali was not the 
adopted son of Mana, andifhe were, had 
no right under law and custom to retain 
this land under the lease. ' 

The trjal Judge held that Khiali was 
Mana's adopted son, that a customary adop- 
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tion in the Hissar District, which is part of 
the old Delhi territory, was a full one, and 
did not correspond with the customary ap- 
pointmentof an heir in vogue in the 
Punjab proper and that Khiali could, there- 
fore, succeed his adoptive father under the 
perpetual lease. He further held that the 
plaintiff was estopped by the admissions of 
his predecessor-in-interest and by the re- 
cital in his own sale-deed. He accordingly 
dismissed the suit. On appeal, the learned 
District Judge held that there was a full 
adoption under custom and that the adopt- 
ed son wasthus in the same pesition as a 
a true son. He, therefore, dismissed the ap- 
peal. He, however, held that there was no 
estoppel by reason of the fact that Niaz 
Muhammad dealt with the defendant as the 
holderof the perpetual lease though there 
wasacquiescence on the part of Niaz Muham- 
mad who was held to have admitted 
throughout after the 24th June, 1916, the 
rights ofthe defendant under the lease, so 
much so that he described defendant as 
holding under the perpetual lease in his 

*sale-deed .to the plaintiff. Against this 
decision the plaintiff has preferred this 
second appeal. 

It was contended on behalf of the res- 
pondent that the appeal should be dismig- 
sed on the short ground that according to 
the plaintiff's sale-deed defendant was 
holding under the permanent lease in ques- 
tion and that the suit was thus incompetent. 
Niaz Muhammad had deposed that the 
price would have been ten times more, had 
he not been gelling the land subject to the 
right of defendanj under the lease. It is 
clear from the sale-deed that what was sold 
was the plaintif's interest in the land and 
that that interest was not full ownership ` 
but was less than that by the interest which 
defendant had under the perpetual lease. 
The learned Qounsel forthe appellant con- 
tended that the description of Khiali as 
lessee under the permanent lease was 
merely amisdescription. It seems to me, 
however, that this is clearly wrong, He 
was whderstood by both parties to be hold- 
ing under the permanent lease and the land 
was sold subject to his rights in it. For 
‘this reason alone the present appeal must 
be dismissed. . 

The learned Additional Judge found that 
in the Hissar District, which is part of the 
old Delhi territory, an adoption under 
Oustomary Law is not*the appointment of an 
heir as understoofl in the Punjab but is a 
full adoption having the game effect as in 
Hindu Law, though all the essentials for 
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a valid adoption required in Hindu Law 
need not exiet in the customary adoption. 
He furthar held that Khiali was adopted in 
this sense under the custom in vogue by 
Mana and that this adoption was a full one. 
The learned Counsel for the appellant, 
though he obtained a certificate to contest 
this finding, has not done so, and he con- 
ceded that the finding was correct and 
would have been binding upon him if the 
land in dispute had been proprietary land. 
I have seen the evidence and the customary 
law of the Hissar District and there is no 
doubt that the findings of the learned 
District Judge on this point are correct. 

What the learned Oounsel forthe appel- 
lant, however, contended was that the 
perpetual lease in question conferred the 
status of an occupancy tenant upon Mana 
and that, therefore,s. 59 of the Punjab 
Tenancy Act regulated the question ofsuc- 
cession and thatthe only son who could 
succeed under this section was a natural 
son or one adopted under Hindu Law. In 
the first place this is not correct, for it was 
held by a Full Bench in Dad v. Bagh Singh 
I) that the words “male lineal descendants” 
in 8.59 of the Tenancy Act include the sons 
of the tenant, and sons of such sons, without 
limit, and that, where the personal law of 
the tenants permits adoption, the word ‘sons’ 
as abeve used includes adopted sons; but 
where there has merely been an appointment 
of an heir, the person sə adopted is not a 
“male lineal descendant” within the meaning 
ofthe section. Now,in the presentcase it 
has been held that there has been no ap- 
pointment of an heir but a full adoption 
equivalentjto an adoption ynder Hindu Law 
which places the adopted son in the place 
of a true son. Even, therefore, ifs, 59 be 
applied, under the Fall Bench ruling 
referred to, Khiali would still be entitled 
to succeed. e . 

Iam, however, of opinion that neither 
Mana nor Khiali can be looked uponas occup- 
ancy tenants nor havethey been describ. 
ed as such. They are lessees under the per- 
petual lease which itself provides that it 
shall be heritable from generation to gene- 
ration. Succession to this lease is, there 
fore, governed by the terms of the lease 
itself and there can be no dout that a son 
adopted inthe full sense of the term, as 
Khiali was, is entitled to succeed under 
the terms of the lease. ; 

For thes» reasons I djsmiss this appeal 
with costs. 
EE" . Appeal dismissed. 

(1) 34P. R.1882, — — 
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LAHORE HIGH COURT. 

OgrwINAL Revision No. 302 of 1929. 
« — April 12, 1929. ° 
Present:—Sir Shadi Lal, Kr., Ohief Justice. 
TQTA-—PRTHIONBR . 
versus 
Musammat DURGI—RRBSPONDBNT, 


Chiminal Procedure Code (Act V of 1898),s, L88— 
Wife refusing to live with husband —Separate main- 
1 


enance, 

A wife who declines to go to her husband and live 
with him in his house without any sufficient reason 
is not entitled to maintenance. 

Oase reported by the Sessions Judge, 
Karnal, with his No. 53 J., of 8th February, 
1929. 

REPORT.—Musammat Durgi has 
brought the case for maintenance allowance 
under s. 488 of the Oriminal Procedure 
Code against Tota. 

Tota pleads as under :— 

I certainly married the complainant by 
karewa ceremony. I did not turn her out., 
She went away at the instigation of Datu 
and Maula, for I prevented her from going 
to them. 

In support of her statement the com- 
plainant produced Datu and Baru, Mansa and 
Sarup witnesses. They support her state- 
ment. 

The accused produced Lajja, Hirda 
Bakhtawar and Shankar witnesses. They 
tried to show that the complainant 
had lived in the house of the accused but 
that a mutual quarrel arose between them 
on account of her unchastity. 

The accused states that even now if the 
complainant lives with him he ia ready to 
maintain her. The statements of the 
witnesses for the accused do not prove that 
the cause of quarrel was unchastity. 

No Panchayat was convened regarding 
her unchastity nor was any report made 

*nor yet was any complaint made. 

Tota and his witnesses state that the 
complainant lived in Tota’s house.» But 
Hirda witness also states that the com- 
plainant turned out Tota from her house. 
This clearly shows that it was not the 
complainant who turned out Tota from her 
house but that it was Tota whoturned her 
out of his house without any reasonable 
cause, 

- Considering the evidence on the record 
the complainant's story appears to be true. 
Her version is that the accused wanted to 
take her land and that when she did net 
accede to his wishes he having brought a 
false imputation of unchastity against her 


wanted to save himself from the liability of * 


maintenance. This being so the complain- 
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eant was justified in refusing to live in his 

house. The complainant has two sons of 
tender age from her first husband. She 
should naturally apprehend d&nger to 
her pyoperty and their (her sons) lives. 

It 1g, therefore, ordered that the accused 
should pay Rs. 2 to the complainant as 
maiptenance allowance on the lst Decem- 
ber, 1928 and in future pay maintenance 
allowauce at this rate on the first day of 
each month. The fard filed by the com- 
plainant shows that Tota the opens party 
is the owner of only 12 bighas of land, which 
is barani. Hence it is not proper to 
award more maintenance from him. 

Order anneunced to the parties, The 
case to be consigned to the record room, 

The Magistrate has ordered under s. 488 
Criminal Procedure Code that Tota Ror 
should pay a sum of Rs, 2 per mensem by 
way of maintenance to his karewa wife 
Musammat Durgi who is the widow of Ram 
Kala Rorand who is residing in Ram Kala's 
house with her minor children from Ram 
Kala. It is in evidence that she does not 
care to live with Tota in his house, She 
has made a statement to this effect before 
me, Shesays that she will not go to reside 
with Tota in the house in which he is 
living with his brothers and brothers’ wives 
but that she will go tolive with him only 
if he will give a separate house to her. 
This Tota cannot do. He is & poor man 
and has got no separate house. He cannot 
oblige Musammat Durgi in this matter, 
Neither does he consent to go and reside 
with her in Ram Kala’s house. Itis not 
true that Durgi is leading a life of un- 
chastity. Neither is it true that Tota has 
ever turned her out of his house. He has 
not maltreated her in any way, She 
insists that he must come and live with her 


in her previous husband Ram Kala's house. 


where she is residing. Tota will not agree 
to it and he cannot be compelled to go and 
live ‘with this karewa wife in the house of 
her previous husband. 


In Tekait Mon Mohini Jmadai v. Basanta 
Kumar Singh (1) it was held that the duty 
imposed upon a Hindu wife to reside with 
her huaband wherever he may choose to 
reside is & rule of Hindu Law and not 
merely a moral duty. Mr. Mavne in his 
book on Hindu Law Ohap. XIV, para. 456, 
says :—“As soon as ths wife is mature, her 
home is necessarily in her husband's 
house. He is bound to maintain her in it 
while she is willing to reside with him, and 


(1) 38 0,78; 50, W. N, 673, 
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to perform her duties. If she quits 
him of her own accord, either without cause, 
or on account of such ordinary quarrels as 
are incidental to married life in general, 
she can set up no claim to a separate 
maintenance. Nothing will justify her in 
leaving her home except such violence as 
renders it unsafe for her to continue there, 
or such continued ill-usage as would be 
termed cruelty in an English Matrimonial 
Oourt”. 

A wife who thus dictates her terma to 
her poor husband whois willing to keep 
her in his humble home cannot demand 
maintenance for separate living especially 
when she is living with her minor children 
from her first husband in the house of the 
first husband and when she has got the 
wherewithal to maintain herself and these 
children. The order of maintenance 
granted in her favour is not good in law 
and the facts of the case donot justify this 
order. I refer the case to the High Oourt 
with a recommendation that the mainten- 
ance order may be set aside. 

ORDER.—The wife declines to go te 
her husband and live with him in his 
house. She cannot, therefore, demand 
maintenance. I accordingly accept the 
recommendation made by the Sessions 
Judge and quash the order ofthe trial 
Magistrate fixing maintenance for her. 

R. L, Order quashed. 


LAHORE HIGH COURT. 
SECOND OIVIL APPEAL No. 2040 or 1928, 
February 25, 1929. 
Present:—Mr. Justice Dalip Singh. 
Musammat MANSA DEVI WIDOW AND 
LEGAL REPRESENTATIVE OF Deoraenn BIRU 
RÆM— PLINTIFR—ÅPPELLANT 
versus 
SANSARU AND OTHRRS—DEFSNDANTS— 
RESPONDENTS. 

Posseagion—IIeritable interest—Good title against all 
but true owner. 


Possession is a heritable interest and 18 a good 
title a singe all the world except the true owner. [p. 
905, col l 


Abdul Hamid, v. Sarbuland Khan (1), referred to. 

Second appeal from & decree of the Dis- 
trict Judge, Ludhiana, dated the 3rd April, 
1928, affirming that of the Subordinate 
Judge, Fourth O]ass, Ludhiana, dated the 
25th August, 1927. , 

Lala Badri Das, R. B., for the Appellant. 

Lala Brij Lal, for the Respondents, 
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JUDGMENT.—Musammat Jamna Devi 
and Maya Das were joint and undivided 
owners by purchase of a certain house. 
Maya Das died on the 14th of November, 1908. 
No oneclaimed his share and Musammat 
Jamna Devi continued to live in the house. 
Musammat Jamna Devi died on the 27th of 
November, 1933. Musammat Jamna Devi 
husband's brother is the plaintiff in the 
present suit and Musammat Jamna Devi's 
own brothers, whoare in actual possession 
of the house, are defendants. The suit 
was decreed qua half the house, namely 
Musammat Jamna Devi's own share it being 
held that the plaintiff was the heir of 
Musammat Jamna Devi qua that share. 
The suit was dismissed qua the half share 
of Maya Das on the ground that the ad- 
verse possession of Musammat Jamna Devi 
qua Maya Das's share was not proved and, 
therefore the p]aintiff had no better right to 
that share than the defendants who were in 
actual possession. 


On sesond appeal it is contended that. 


Musammat Jamna Devi being a tenant-in- 
common with Maya Das must be deemed 
to have been in constructive possession of 
. all the property and, therefore, had acquired 
title by adverse possession against the 
whole world and, therefore, as admittedly 
the plaintiff was her heir, the whole proper- 
ty must be decreed in favour of the plaintiff. 
This contention fails for the possession of 
one co-sharer cannot be held to be adverse 
to the other co-sharers without definite act 
of ouster. . 

Itis next contended that, at any rate, 
Musammat Jamna Devi held possession and 
this legal possession mus? pass on her 
demise to her heirs, this being œ heritable 
interest and good against the world 
except the true owner, the heirs of Maya 
Das, if any. Abdul Hamid v. Sarbuland Khan 
(1), is cited in support of this proposition at 
page 318. Counsel for the resp*ndehta is 
unable to meet this argument. 2 

I, therefore, accept the appeal and decree 
the plaintiff's suit with costs throughout. 

R. L. Appeal accepted.. 
(1) 78 P. R. 1902; 137 P. L. R. 1902. 
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LAHORE HIGH COURT. 
BroonD Orv APPBAL No. 2178 or 1928. 
February 19, 1929. : 
Presettt :—Mr. Justice Addison 
MAHMUD-PrAINTIFF—AÀPPRELLANT | 
oversus p 
Musammat GHULAM FATIMA AND 
OTBERS—DEFENDANTS— RBSPONDRNTS. 
Judgment—Appellate judgment not mentioning 
particular ground of appeal—Presumption of 
oho the] dgment ofan Appellate Court makes 
ere 6 ju ent or an 
no mention of ET particular ound of appeal the 
presumption is that it was abandoned and not 


pressed at the time of argument. 
Harji Mal v. Devi Ditta Mal (1), followed. 


Second appeal against a decree of the 
District Judge, Gujranwala, dated the 
13th June, 1928, modifying that of the 
Second Class, Sub-Judge, Gujranwala, 
dated the 26th October, 1927. ° 

Dr. Shuja ud-Din. for the Appellant. 

Mr. Shamair Chand, for the Respon- 
dents. 

JUDGMENT.— One Musammat Bhagan 
got the land in dispute from her father 
on the ground that her husband and 
she resided with her father and served 
him and were thus entitled to get his 
land. She sold the land for a consider- 
ation of Rs. 2,800 to defendant No. 2, 
This sale has been challenged by her 
minor son and minor daughters for want 
ofconsideration and nesessity. The trial 
Court decreed the suit and the appeal was 
dismissed by the learned District Judge. 
Against this decision the vendee has pre- 
ferred this second appeal. 

1t was first contended that the learned 
District Judge had givenno finding on the 
question of collusion. This point was 
decided against the vendee by the trial 
Court and his decision was made & ground 
of appeal, before the District Judge. The 
District Judge, however, makes no men- 
tion of this ground of appeal and in the 
circumstances if must be presumed that 
it was abandoned before him, see Harjt 
Mal v. Devi Ditta Mal (1). 

The next point t&ken was that it had 
been established that the previous mortg- 
ages were for necessity and that they were 
for personal requirements of the lady. It 
seems to me that this finding cannot be 
challenged in second appeal as it is one 
of fact and the learned District Judge has 
not misdirected himself on afty point of law, 
He held that there was no evidence to 
establish, necessity for Rs. 1,000 paid in 


` (1) 77 Ind, Oas. 398; 4 Lah. 364; A.J, R. 1924 Lah, 
107. 
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cash end a8 the previous mortgages for 
Rs. 1800 were in favour of the vendee, it 
was for the vendee to show “the necessity 
for them and he had failed to do so. In 
thes respect he followed the Full Bench 
ruling of Devi Ditta v. Saudagar Singh (2). 

As no other point was urged before me, 
it follows that this appeal must be dismiss- 
ed with costs. 

R. L, Appeal dismissed. 
(2) 65 P. R. 1900; P. L. R. 1900; P. 322 (F. B.). 


LAHORE HIGH COURT, 
ORIMINAL MisogLLANBOUS PETITION No. 24 
or 1929. 

March 20, 1929. 

Present :—Mr. Justice Skemp. 
GANDA SINGH KOOHAR—PRTITIONER 
versus 
EMPEROR-HRRBBPONDENT. 

Criminal Procedure Code (Act V ef 1898), 8. 476— 
Complaint by successor in office of Judge, legality 


of. 
É ader g. 476, Oriminal Procedure Code, the successor 
in office ofa Judge is competent to make & com- 
plaint in respect of az offence committed before his 
predecessor. 

Khan Muhammad v. Emperor (1), referred to. 

Patition under section 151 Civil Procedure 
Code and s. 107 of the Government 
of India Act, praying that the proceedings 
of the complaint made by the Orown 
against the petitioner in the Court of the 
Senior Subordinate Judge, Lahore, be 
quashed, or if undesirable by this Court 
the proceedings may be stayed in the 
said lower Court, pending decision of the 
Appeal No. 2039 of 1928 by the High 
Court. 

Mr. R. C. Soni, for the Petitioner. , 

Mr. Abdul Rashid, Assistant Legal Re- 
emembrancer, for the Respondent. 

JUDGMENT.—This isan application 
under s. 151 of the Oivil Procedure Code 
and s, 107 of the Government of India 
Act. The applicant one Ganda Singh 
Kochar sued for the recovery of Rs. 9,000 
on the basis of a pro-note against three 
defendants. The suit was decreed against 
two defendants. but dismissed against 
the third defendant Durga Dass by Pandit 
Devi Dayal *Joshi, Senior Subordinate 
Judge, Lahore. The petitioner has 
appealed against this judgment and the 


appeal has been admitted to a pukku hearing. 


in this Court. 
Meanwhile Pandit Devi Dayal Joshi 


having been transferred the Orewn has 
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made an application to his successor Agha 
Muhammad Sultan Mirza. the present 
Senior Subordinate Judge. Lahore, to 
ledge a complaint against the petitioner 
and five others for forgery of the pro-note. 
Agha Muhammad Sultan Mirza has issued 
notice to the petitioner to show cause 
why a complaint should not be made 
against him. : 

The petitioner has come up with the 
present application on two grounds.— 

(1) That Agha Muhammad Sultan Mirza 
being the successor of the Judge who tried 
the suit has no jurisdiction to make the 
complaint; and. 

(2) That even ithe has, it is undesirable 


that criminal proceedings should be 
taken in respect ofa suit an appeal from 
which is still pending. 

On the first point the petitioner's 


Counsel, Mr. R. O. Soni, was unable to 
quote any authority subsequent to the 
new Criminal Procedure Code which 
came into force on the lst of September, 
1923, On the other hand, there is a note 
on s. 476 at page 986 of Sohoni's Code 
of Oriminal Procedure, twelfth edition, 
“All the High Courts except Punjab are 
now agreed that the power being vested 
in a Court, the successor in office of a 
Judgeis competant to institute proceedings 
under this section.” But see now 
Khan Muhammad v. Emperor (1). 

That ruling which was delivered in 
December, 1922, brought the rulinga of 
the Lahore High Court rinto line with those 
of other High Courts. 

There is obviously a permanent Court 
of the nior Subordinate Judge in 
Lahore and the word used in 8.476 is 
“Court”. I hold that Agha Muhammad 
Sultan Mirza has jurisdiction to deal 
with the application made before 
him.” ° ; 

As to the second ground, I think it 
very undesirable that a Judge of this 
Court should interfereat the present stage, 
Is is by no means certain that the present 
Senior Subordinate Judge of Lahore will 
graft leave to prosecute and if he does 
the person aggrieved will have a right 
of appgal to thg District Judge under 
s. 476-B of the Code of Oriminal Procedure. 
I think it wrong in principle that a 
petitioner should invoke the extra ordinary 
powers of this Qourt without exhausting 
the ordinary powers of the Oourt below 


(1) 71 Ind. Oas. 500; 4 L&h, 58; 24 Or, L, J. 180; 
L R, 1924 Lah, 10. ii 
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which may give him allhe wants. The 
application is rejected. 
RL, Application rejected, 


— 


LAHORE HIGH COURT. , 
ORTMINAL RavisroN Partition No. 132 oF 1929, 
April 6, 1929. 

Present:— Justice Sir Alen Broadway, Kr, 
SARDARA--Convioer—PRTITIONZR 
versus 
EMPEROR-OrrosirR PARTY, 
Penal Code (Act XLV of 1860), s. 100 —Private 
defence, right of—Extent of right. 
person who is exercising his right of private 
defence against several armed assailants cannot be 
expected to count the number of blows that he is 
to inflict and weigh the force with which heis to 
inflict them and the mere fact that he himself 
received no serious injuries is not an indication 
that he exceeded his right of private defence. 
Petition for revision of an order of the 
Sessions Judge, Ambala, dated the 30th 
October, 1928, modifying that of the 
Magistrate First Olass, Ambala, dated the 
8th August, 1928. 
Mr. Gullu Ram, for the Petitioner. 
Mr. Sunder Das, for the Government Ad- 
vocate, for the Respondent. 
JUDGMENT.—It has been found in 
this case that the petitioner Sardara was the 
lessee of certain land which he was cultivat- 
ingon the 21st of June, 1928, when he waa 
attacked by five persons including Shah- 
zada and Bhura, It has been found that 
these five persons were theeaggressors and 
that Sardara certainly had a right of private 
defence. In the course of thé fight in de- 
fending himself Sardara inflicted injuries 
to Shahzada and Bhura which resulted in 
their death. Sardara has been convicted of 
an offence under s. 304, Part IT, and sentenc- 
ed to two years’ rigorous imprisonment, it 
being considered that he had “to some 
extent" exceeded the limite of bis 
right of private defence in that he 
struck more blows than were necessary’ on 
the heads of his opponents, prineipally 
Bhura, 
Itseems to mea little difficult to expect 
a man when he is quite Alone and fs attack- 
ed by five persons to count the number of 
blows thathe is to inflict and weigh the 
force with which he is toinflict them. The 
mere fact that he himself recived no 
serious injuries is not an indication that he 
exceeded his right. «ås a matter of fact it 
appears thaf he had abrasions on his nose 
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and forehead and lathi marks, on his 
shoulder, back and legs as well as pn the 
left forearm. In these circumstances, in my 
judgment, the remarks of Robertson, ch, in 
Mukerji v. Emperor (1) are applicable and 
that Sardara must be held not to have 
exceeded the limits of his right of defend- 
ing himself against an attack by five per- 
sons obviously armed with lathis; he himself 
being armed with nothing more formidable 
than a lathi. I, therefore, accept this 
petition, set aside his conviction and 
direct that he be released forthwith. 
R. L, Petition allowed. 


LAHORE HIGH COURT. 
Szcoup Orvin APPHAL No. 1305 or 1928. 
January 7, 1929 
Present ;—Mr. Justice Bhide. 

BELI RAM—PLAINTIFF—APPALLANT 
versus 
DEVI OHAMD AND OTHBRS—DRFENDANTS— 

E PO MEAE 
vi ct (I of 1872), a 98, proviso (6).—Oral evi 
dence to show Me of De MERE sri 
Practice—Appeal— New plea. : 
Although s. 92 Evidence Act excludes oral aevi- 
dence to vary the terms of & document, such evidence 
is admissible under proviso (6) to that section to 
show the nature of the document in question, e. g., 
whether the document is a Will ora * 4 
Abdul Gafur Khan v. Abdul Kadir (2), Khankar 
Abdur Rahman v. Ali Hafez (3) and Baijnath 
Singh v. Vally Mahomed Hajee Abba (4), referred to, 
A question of lew whi involves questions of 
fact cannot be raised for the first time in appeal. 
Second appeal from a decree of the Dis- 
trict Judge, Hoshiarpur, dated the 10th 
April, 1928, reversing that of the Junior 
Subordinate Judge, Hoshiarpur, dated the 
7th January, 1928. . 
Mr. Shiv Charan Das, for the Appellant, | 
Messrs. Shamair Chand and Qabul Chand, 
for the Respondent. 
JUDGMENT.—Civil Appeals Nos. 
1305 and 1306 of 1828 are connected and 
can be disposed of together. They arise out 
of two connected suits for possession of 
certain property left by one Mahesha Singh. 
In one suit the reversioners of Mahesha 
Singh sued for possession of some property 
which had been taken possession of by 
appellant Beli Ram under colour of & Will 
alleged to have been executed by Mahesha 
Singh in his favour. In the other suit Beli 
Ram claimed possession of seme other pro- 
perty, of which he had not yet obtained 
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* possession, on the basis of the same Will. 
The legrned Subordinate Judge, who tried 
the suits held the Will relied upon by Beli 
Ram to be duly proved and decided the 
guijs in his favour. From this decision ap- 
peal were preferred to the District Judge, 
who has reversed the decrees of the trial 
Court solely on the ground that the so-call- 
ed Will relied upon by Beli Ram was in 
reality a deed of gift and being un-regis- 
tered was inadmissible in evidence. From 
this decision Beli Ram has preferred second 
appeals in both the suits. 

It is not disputed that the plea of inad- 
missibility of the Will in evidence on the 
ground stated above was not raised in the 
trial Court or even in the grounds of appeal 
before the learned District Judge and that 
it was put forward for the first time in 
arguments before him. There is no doubt 
that a pure question of Jaw can be raised in 
appeal when the necessary material for 
decision is on the record. But the learned 
Counsel for the appellant contends that the 
question raised in this case was not purely 
one of Jaw, as it was open to the appellant 
to show by extrinsic evidence as regards 
the conduct of the parties, surrounding 
circumstances etc., that the document was 
in reality a Will and not a gift and that the 
document was acted upon as such. This 
contention is, I think, sound. It is true 
that the document uses some expressions in 
the present tense which lend support to the 
view taken by the learned District Judge, 
but they are not by any means conclusive, 
There are expressions used in the future 
tense also in the same deed. The deed is 
not described in the document itself either 
as a Will or gift. It is well-known that such 
documents are not very skillfully drafted 
in the mujfasil and the language of the deed 
in this instance cannot beconsidered to be 
conclusive as regards the real nature of the 
deed. The learned Counsel for the respon- 
dénts has referred to Tirugnanapal v. Ponn- 
ammai Nadathi (1) in which it was held 
by their Lordships in view of the 
term of a certain document that it was a 
gift and nota Willas it was styled. But 
the question whether a plea of this kind 
can be properly raised for the first time in 
appeal and whether extrinsic evidence will 
be admissible to prove the real nature of 
the document were not before their Lord- 
ships in that case, Although s. 92 of the 
Indian Evidence Act excludes oral evidence 
to vary its terms, such evidenceis admissi- 


(1) 58 Ind. Oas. 228; (1920) M. W. N., 559; 
"T. 190; 12 L. W. 660; 25 O. W. N. 511 (P. y 28 M, L. 
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ble under proviso (6) to the same 
section to show “in what matter the langu- 
age of a document is related to existing 
facts.” In the present instance, the appel- 
lant does not want to vary the terms of the 
document by adducing evidence of any 
contemporaneous oral agreement etc, but 
merely to show the real nature of the trans- 
action, by evidence relating to the conduct 
of the parties etc. It is alleged for instance 
that Mahesha Singh retained possession of 
his property till his death which occurred 
some three years after the execution of the 
document. In my opinion, evidence of this 
character would have been admissible, to 
show the real nature of the transaction see 
inter alia Abdul Gafur Khan v. Abdul 
Kadir (2), Khenkar Abdur Rahman v. Al 
Hafez (3) and Baijnath Singh v. Vally Mu- 
hammad. Hajee Abbo (4). T'he plea raised by 
the respondents before the learned District 
Judge thus involved questions of fact and 
there was in my opinion no justification 
for their being allowed to rely upon it for 
the first time in the course of arguments 
before that Judge, I, therefore, disallow 
the plea and accepting the appeals remand 
the cases to the learned District Judge for 
re-decision of the appeals before him on the 
remaining grounds. Stamps on the pre- 
sent appeals to be refunded. Costs will 
follow final decision. 

R, E Appeal allowed. 

B 72 P. R. 1901; 114 P. L. R. 1901. 
3) 238 Q. 256; 5 O. W. N. 351. 
41 86 Ind. Cas. 332; 3 R. 106; A. L R. 1925 P. O. 75; 
48 M. L. J. 330; 20. W. N. 279; 27 Bom. L. R 787; 
29.0) L. R. 227; L. R. 6 A. (P. O.) 57; 30 O. W. N.242 


LAHORE HIGH COURT. 
Orvin Ravision Prrirton No. 469 or 1928, 
. e January 23, 1929. 
Present:— Mr. Justice Bhide. 
NAND LAL-—PraINTIFP—PETITIONER 


versus 

JETHA RAM-—DEFRNDANT—HBSPONDENT. 

wil Procedure Code (Act V of 1908), s. 115, 
O. IX, r.9—Applreation for restoring suit dismissed 
in default—Application for restoration of such 
application, competency of—Ilness, whether sufficient 
reason—Summary rejection of restoration application 
—Reviston® nd 

An application to restore an application for 
restoration ofa suit dismissed in default, is main- 
tainable, . 

Ganesh Prasad v. Bhagelu Ram (1) and Lok Nath v. 
Sattan Bai (2), followed. 

Illness of the ‘hpplicant on the. day fixed for 
hearing the application for restoration of the suit 
is a sufficient reason for festoring the application 
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and ifa Court rejecta such an application summarily 
without affording the applicant an opportunity to 
substantiate his allegations, it acts with material 
irregularity in the exercise of its jurisdiction and 
the order of rejection 18 liable to be set aside in 
revision. 


Petition for revision of an order of the 


Judge, Small Oause Court, 
dated the 3rd March, 1928. 

Diwan Mahesh Das, for the Petitioner. 

JUDGMENT.—The plaintiffs suit 
having been dismissed in default under 
O. IX r. 8, Civil Procedure Code, an ap- 
plication was presented by him under O, IX 
r. 9, Oivil Procedure Code for restoration of 
the same. This application itself was dis- 
missed in default, The plaintiff thereupon 
presented a fresh application for restoration 
of the previous application. In this ap- 
plication the plaintiff stated that he was 
unable to appear on account of illness on 
the date fixed for hearing of the pre- 
vious application. The learned Subordi- 
nate Judge, however, summarily dismissed 
the application without going into its 
merits. 

The plaintiff has now filed an application 
for revision. It is urged on his behalf that 
the learned Subordinate Judge has acted 
with material irregularity in summarily 
rejecting his application for restoration and 
in not allowing him an opportunity to sub- 
stantiate his allegations. There seems no 
doubt that the second application for 
restoration was maintainable according to 
law vide Ganesh Prasad v. Bhagelu Ram (1) 
and Lok Nath v. Sattan Bai (2) The learned 
Bubordinate Judge has remarked that there 
is ‘no reason’ for restoration of the case; 
butif the allegations made in the applica- 
tion are true I donot see why the previous 
application should not have be&n restored to 
file and heard on merits, The contention 
of the learned Oounsel for the applicant 
that the learned Subordinate Judge had 
acted with material irregulagity $n the 
exercise of his jurisdiction appears to me to 
be correct, as the plaintiff was given no 
opportunity to substantiate his allegations. 

Taccept the application for revisign, 
(ex parte) and setting aside the order of 
the learned Subordinate Judge dated the 
3rd March, 1928, remand the case to him 
for re-decision of the application on merits, 

R. L, Application afcepted. 

Case remanded, 

(1) 89 Ind. Oas. 350; 47 A. 878; L. R. 6 A. 412 Civ; 
28 A, L. J. 817; A. L R. 1925 All. 773. 

(2) 73 Ind. Oas. 821; A. I. R, 4923 Lah, 302, 


Montgomery, 


PADHA MADHO PARSHAD D, GHANAYA LAL, í 
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LAHORE HIGH COURT. 
MisoBLLANRoUS FigeT Orvin, APPHAL No. 461 
oF 1927, 
* April 5, 1929. 
Present:—Mr. Justice Jai Lal. |, 
PADHA MADHO PARSHAD—Dzorfg- 
HOoLDER— ÁPPBLLANT 


versus 
GHANAYA LAL—JvsauaNT-DEBTOR— 
RESPONDENT. 

Limitation Act (IX of 1908),s. 6—Decree in favour 
of minor plaintiff—.Ezecution after attainment of 
majority S Dedustidh of minority period, 

A minor may apply for execution of a decree 
passed during his minority through his guardian 
during minority or wait till he attains majority and 
then file an application for execution of the decree. 
Lp. 910, col. L 

In the latter case the period during which he was 
a minor must be deducted in computing the period 
of limitation, ([1bid.] 

Mon Mohun Buksee v. Gunga Soondery Dabee (1), 
Jagadindra Nath Roy v. Hemanta Kumari Debi e 
and Moro Gadashiv v. Visaji Raghunath (3) referre 
to 


Miscellaneous first appeal from an order 
ofthe Senior Subordinate Judge, Kangra, 
at Dharamsala, dated the 15th November, 
1926, rejecting the application as time 
barred. 

Mr. S. L. Puri, for Mr. M. L. Puri, for 
the Appellant. 

the Res- 


Mr. J. N. Aggarwal, 
pondent. 

JUDGMENT.—This judgment shall 
be read in continuation of my order of 
the 9th of October, 1928, remanding the 
case to the Senior Subordinate Judge under 
O. XLI, r.25, Civil Procedure Oode. The 
Senior Subordinate Judge has now re- 
ported that the decree-holder Madhu 
Parshad was born on the 7th of July, 1904, 
and was, therefore, a minor on the 28th of 
July, 1919, when the decree was passed and 
further thate guardian having been ap- 
pointed in respect of his property he 
attained majority on the 17th of July, 1925. 
The applieation for execution with which 
we are now concerned was made on the 
10th of December, 1925. If, therefore, it 
was &n application made by Madhu 
Parshad it was obviously within time, 
The appellant’s Counsel relies upon Man 
Mohun Buksee v. Gunga Soondery Dabee (1), 
Jagadindra Nath Ray v. Hemanta Kumar 
Debi (2) and Moro Sadashiv v. Visaji 
Raghunath (3) in support of his contention 
that a minor may apply fo» execution ofa 
decree passed during his minority either 
through his guardian during mihority or 

D 9 C*181; 11 C. L. R. 34; 5 Bhome L. R. 135. 

) 32 O. 129; 8 O. W. N. 809; 6 Bom. L., R. 765; 1 A, 
L. J. 588; 31 L A. 203; 8 Sar, P, O. J, 698 (P. O4. 
(3) 16 B. 336. 


for 
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wait till heattaing majority and then file 
an application for execution of the decree. 
In the latter case the period during which 
he was $ minor shall be deducted for the 
purpos8 of computing the“ period of 


limitation. This proposition is not con- : 


troverted by Mr. Jagan Nath Aggarwal for 


the “respondent. He, however, contends 
that the application with which we are 
now concerned was not signed and verified 
by Madho Parshad and did not purport to 
be made by him but by his guardian at a 
time when he had attained majority. 
This question was not raised at any earlier 
stage, but this was due to the fact that the 
question of the minority of the decree- 
holder was not raised till the case came to 
this Oourt. 

It is also contended by Mr. Jagan Nath 
that there was another decree-holder Hira 
Lal who was not & minor and could there- 
fore execute the decree. These are matters 
which should be raised before the Senior 
Subordinate Judge and determined by him, 
ifhe beof opinion that they should be 
allowed to be so raised. I express no 
opinion on them. All that I decide is that 
an application for execution made in 
December, 1925, madeby Madho Parshad 
decree-holder for executien of the decree 
would be within limitation owing to his 
minority till July, 1925. I, therefore, 
accept this appeal and set aside the order 
of the Senior Subordinate Judge and 
remand the case to him with directions to 
proceed with the execution of the decree 
with due regard to the observations made 
above andafter adjudication of any other 
objections that the judgment-debtor may 
have to the execution of the decree, 

R. L. Case remanded, 


—— 
e 


LAHORE HIGH COURT. 
MISOELLANEOVS FIRST Orvir, APPEAL No. 2554 
oF 1928, 

March 6, 1929, 

Present :—Mr. Justice Jai Lal. 
SARDARSINGH AND ANOTHER—ÜBURETIER 

—APPELLANTS 


versus 
IMPERIAL BANK or RAWALPINDI 
LIMITED DzcEEe-Horps& AND BISHAN 
SINGH— JUDGMENT- DEBTOR— RESPONDBNT 
Civil Procedure Cede (Act V of 1908) s. 55 (4)— 
Proceeding, simultaneously against ju -debtor 
and surety, legality of—Judgment-debtor seriously ill 
dL M cause for mon-preduetion of judgment- 
tor. 


SARDAR SINGH 9, THPHETAL BINE OP RAWALPINDI LTD." 


i 
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Under s. 55 (4) Civil Procedure Code it is not 
open to & Oourt to proceed both against the judg- 
ment-debtor and the surety. It can proceed only 
against one or the other. 


Makanjt Mavji v. Bhukhandas Nagardas (1), fol- 
lowed. 


Illness ofa judgment-debtor incapacitating him 
to attend the Court without serious risk to his health 
or life is a sufficient excuse toa surety for not pro- 
ducing him in Oourt. 

Miscellaneous first appeal from an order 
of the Senior Subordinate Judge, Rawal- 
pindi, dated the 6th October, 1928. 

Mr. J. N. Bhandari, for the Ap- 


pellant, 

Lala Mool Chand, R. B., for the Respond- 
ents. 

JUDGMENT.—In execution of a 
money-decree obtained against him and 
another by the Imperial Bank of India, 
RawalpindiBranch Bishan Singh, judgment- 
debtor, was arrested and, on his being 
brought before the Court, was, under the 
provisions of s. 55 (3) of Civil Procedure 
Code, informed of his right to apply to be 
declared an insolvent under the conditions 
specified in that sub-section. He expressed 
his intention to apply to be declared an 
insolvent and furnished security, the two 
appellants before me having given security 
for him. This was on the 28th February, 
1928, The termsof the security bond are 
Tather important inthis case as, to some 
extent, they differ from the terms provided 
in s. 55 (4). Itis provided in the bond that 
the judgment-debtor shall apply within one 
month therefrom to be declared an in- 
solvent and if he failed to do so the 
sureties would produce him in Court other 
wise they would pay the decretal 
amountto the decree-holder, it also pro- 
vides that they dhall, when required to do 
80 by the Court, produce the judgment- 
debtor in the proceedings connected with 
the application for insolvency or with 
the application for the exezution of the 
decree in which he had been arrested and 
that if they fail so to produce him then 
they would pay to the decree-holder 
jointly and severally the full amount of the 
decree and costs, 

Bishan Singh presented an application 
to be declared an insolvent but his applica- 
tion Was dismissed on the 9th of July, 1928. 
On that date he was directed to appear in 
Court qn the 3rd of August, 1928. No 
notice to produce him on this last mention- ` 
ed date was issued to or served upon the 
sureties, On the 3rd of August, 1928, 
Bishan Singh did notappear; on the other 
hand he sent a medical certificate to the 
effect that he was tgo ill to attend the 


i 
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Court. The Court thereupon passed an 
order to the following effect: ‘‘Sureties to 
produce the judgment-debtor on next 
hearing and notice to sureties to show 
cause why execution should not proceed 
againstthem. For 25th September, 1928". 
On the 25th Septer ber 1928, the judgment- 
debtor appeared in Court and was sent to jail 
and the sureties also weresent to jail. Further 
proceedings were taken against the sureties 
to realise the decretal amount from them. 
They took objections contesting their 
liability under the security bond which 
were all disallowed and the learned Senior 
Subordinate Judge held that the sureties 
were liable to pay the balance of the decree 
to the decree-holder. They have con- 
sequently appealed to this Oourt. 

Now I have already set out in extenso the 
relevant condition of the security bond 
from which it would appear that the 
sureties in this case did not make ther- 
selves liable to pay the decretal amount to 
the deoree-holder if the judgment-debtor 
failed to appear in Courton the date fixed for 
his appearance but they merely undertook to 
produce him when called upon to do so by 
the Oourt, and on their failure to do so 
made themselves liable for the decretal 
amount. I have already stated that no notice 
was sent to or served upon the sureties 
to produce the judgment-debtor on the 3rd 
of August, 1928. Mr. Mool Ohand, who 
appeared for the decree-holder before me, 
has not been able to show any such notice 
on the record. This alone is sufficient tohold 
that the sureties were not liable in this case. 

Moreover itis clear from the evidence of 
the doctor, and the Senior Subordinate 
Judge seems to accept this evidence as 
true, that the judgment-debtor was suffer- 
ing from dysentry coupled with fever and 
debility on the 2nd of August, 1928. The 
doctor examined the judgment-debtor only 
on the 2nd of August, 1928, but in his 
statement in Court he states that having 
regard to the nature ofthe illness the judg- 
ment-debtor would not have recovered for 
three or four days after the 2nd even with 
skilled medical treatment and without such 
treatment he could not have recovered for 
about a month. It is clear, therefore, that 
the judgment-debtor was too ill to appear 
in Court on the 3rd of August. Itis to be 
remembered that he musth Gujar Rhan and 
that he was to appear in Court in Rawal- 
pindi the distance between the two places 
being considerable. I hold, therefore, that 
the judgment-debtor was ungble to appear 
in Gourt on the 3rd of August, 1928, 

e. e 


o1 


The next question is whether the illness 
of ajudgment-debtor under such circum- 
stances 18 a yalid extuse for the sureties for 
his non-production, if they were othérwise 
liable so to de, so as to absolve them “from 
liability under the bond. Mr. Mool Ohand 
contends that illnegs is nota valid excuse. 
Iam unable to assent to this propositi8n. 
The answer must depend on the nature of 
the illttess. If owing to illness it was not 
physically possible for the judgment-debtor 
to attend the Court without serious risk to 
his health or life I consider that his case 
stands on the same footing as in cases when 
appearance in Court on the date fixed be 
came impossible owing to circumstances 
beyond his control, Mr. Mool Ohand con- 
ceded that if before the date fixed the 
judgment-debtor had died the liability of 
the sureties could not be enforced against 
them as it had become impossible for them 
to perform their part ef the contract. In 
my opinion the same principle applies to 
serious illness of the nature already 
described by me. 

There is yet another ground on which 
this appeal must succeed, On the appear- 
ance of the judgment-debtor on the 29th 
August, 1928, the Court sent him to jail in 
execution of the decree. Unders. 55 (4) it 
is not open to the Oourt to proceed both 
against the judgment-debtor and the 
surety; it could proceed only against one 
or the other. This was held in Mukanji 
Mavj v. Bhukandas Nagardas, 

For the reasons already given I accept 
this appeal, set aside the order of the 
Senior Subordinate Judge so faras the 
sureties are concerned. The appellants will 
have their costs against the respondents, 

R. L. Appeal accepted. 


(1) 86 Ind, Cas. 257; 48 B. 500; 26 Bom, L., R. 413 
A. L R. 1924 Bom. 428. 


—— 
LJ 


LAHORE HIGH COURT. 
Orvir Raviston No. 97 o» 1929, i 
April 8, 1929. 
Present :—Mr. Justice Addison, 
Firm JOT: PRASHAD-NANAK OHAND 
—PLAINTIFFS— PETITIONERS 
versus 
Firu HIRA LAL-SHIV NARAIN 
— DHFANDANTS— RESPONDENTS. : 
Hindu Law—Inheritance—Business, whether herit- 
able asset. 
Where a Hindu dies leaving a Business it descends 
like other heritable pro to his heirs, If he dies 


leaving male issues it escends to them arfd there is 
no question of its dissolution. 


Oivil revision against a deeree of the 


| 
4, 
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of Small Oause Court, Judge Delhi, dated 
the 16th October, 1928. * 

Mr.*Shamair Chand, for the Appellant. 

Messrs. Moti Sagar, and Suraj Narain, 
R. B., for the Respondent. : 

UDGMENT.—The, plaintif firm 
which belongs to Delhi, sued the defend- 
ant firm Hira Lal Shiv Narain, also of 
Delhi for Rs. 288-11-0 principal together 
with some interest, the total claim being 
Ra. 385-3-6. 

It was alleged that certain dealings 
took place in 1925 and that the plaintiffs 
paid the defendant firm the sum’ men- 
tioned above in excess of what itshould 
have paid. The suit is for that excess 
with interest. It was stated that Hira 
Lal, who was the father of Shiv Narain 
died long ago. Shiv Narain died in 1919, 
leaving amother and widow. They adopted 
a minor, Shiv Karan Das, sometime after 
the death of Shiv Narain. It is the plaint- 
iffs’ case that the firm continued to work 
under the same name with the same 
munims and gumashtas after the death of 
Shiv Narain until some time in 1925 or 
1926 after the conclusion of the dealings 
between the parties; and that Madan Lal, 
who was at that time guardian of the 
minor Shiv Karan Das, dissolved the 


‘firm. 

* Shiv Karan Das pleaded that the firm 
was dissolved by the death of Shiv Narain 
to whom he was adopted and no firm, 
therefore, could legally be or was in 
existence. It was further pleaded that 
the guardian appointed in his behalf was 
not ‘legally empowered to continue the 
business and did not do s0; he was not 
therefore, liable if the gumashtas and 
‘munims carried iton. The Judge Small 
Oause Court, Delhi, dismissed the suit 
apparently holding that the firm was not 
continued on bahalf of the minor-and 
that he was, therefore, not bound by 
‘what the servants of the firm had done 
in 1925. In coming to this conclusion the 
Judge relied upon a copy of a judgment 
in a somewhat simi case which has 
been decided by the Subordinate Judge 
Ist class of Delhi. This was certainly 
wrong. Against the decision of the Judge, 
Small Cause Court, the. plaintiff has pre- 
ferred this revieion petition. 

It is apparently the case that after the 
death of Shiv Narain the firm did con- 
tinue to work in the same name until 
sometime after the dealings now, in ques- 
tion. The same munims and gumashtas 
appéar to have been employed. The pleas 
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taken by the defendant show that his 
case was based on the contention that 
the firm Hira Lal Shiv Narain was an 
ordinary partnership firm. This, however, ` 
appears to be wrong. It is stated in 
para, 234 of Mulla’s Hindu Law, 6th edition 
that in Hindu Law a business is a distinct 
heritable asset. Where a Hindu dies 
leaving a business it descends like other 
heritable property to his heirs. If he 
dies leaving male issues it descends to 
them. It follows, therefore, that the busi- 
ness in question descended to the adopted 
gon Shiv Karan Das and it appears to me 
that the presumption would be that it was 
continued by the mother and widow of 
Shiv Narain for the benefit of the son whom 
they ultimately adopted to Shiv Narain. 
Tt would also appear to bea proper pre- 
sumption that ifit still was carried on 
after his adoption, this was done for his 
benefit by the defacto guardians. Ap- 
parently, however, at sometime or other 
four guardians of this minor were appoint- 
ed by Oourt, though this erder was set 
aside later andone guardian Madan Lal 
only appointed, and it was after this that 
the business ceased to exist. 

These facts are not clearly on this record 
and until the parties are thoroughly ex- 
amined and the guardianship record gone 
through, it cannot be exactly said what 
was going on. In any case, the Small 
Oause Court Judge was clearly wrong in 
not treating the firm as being an ances- 
tral heritable asset which ought to have 
been continued for the benefit of the 
minor inthe ordinary course of affairs. 
Until, however, there has been a proper 
trial and proper issues framed after the 
matters indicated by me have been cleared 
up, itis impossible forany decision to be 
arrived at in this case. I understand that 
all the books of the defendant firm are in 
some Coyrt in Delhi. They in them- 
selves will be very important evidence in 
this case to show what happened after 
the death of Shiv Narain. The trial Oourt 
should get them at once and have them 
put under lock and seal. 

Fqr the reasons given, l accept this 
petition, set aside the order of theJudge 
Small Cause Court, Delhi and remand 
the su€ to him eto be decided in accord- 
ance with the above instructions and in 
accordance with law. Costs here will abide 
the event. . 


| ROLL Case remanded, 
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Abadi—Riyayas of cities and towns—Presumption of 
right to transfer—Hasements Act (V of 1882), ss. 66, 
60. 


In the case of riyayas occupying houses in cities and 
towns it isto be presumed that they have a right 
of transfer unlike those who inhabit agricultural 
areas. 


Where the owner of a site occupied by a riyaya in a 
city or town seeks to recover possession of it on the 
ground that the riyaya has transferred his rights, he 
should allege and prove not only his ownership, 
but also the existence ofa custom or terms in the 
grant entitling him to recover possession in case of 
transfer by the raya. A MoHAMMAD SHER KHAN r. 
Ausan HUBAIN, A. I R. 1929 All. 491; 13 R. D. 615 

365 


Shop held by mahajan—Presumption of per- 
missive possession—Lease by tenant for 99 years— 
Zemindar's right to evict. 


Where a mahajan is in possession of the site of a 
‘shop in the abadi ofa village, there is a presump- 
tion, as in the ease of other persons belonging to 
the village community who hold land ın the abadi, 
that he is in possession with the leave and license of 
the zemindar. 


A lease fora period of 99 years is practically a 
sale. A tenant holding land in the adi is not, 
therefore, entitled, in the absence of special custom, 
to lease his right of residence and occupation for a 
perlog of 90 years. A F'azLUL RAHMAN Kuan v. BARU 

817 


Zemindar's right to? recover — rent —Non- 
payment of rent for long timg— Right not extin- 
guished, 


A zemindar is entitled to charge rent for abadi 
sites, and the tenant cannot refuse to pay the rent 
merely because the zemindar had made no claim for 
rent for a number of years, for the land ogcupied by 
the tenant. N Kampra PRASAD v. HaMSARANSING, A. 
I. R. 1929 Nag. 123 287 


Abatement. See Givi PRoospu 0 1908, O. 
XXII, r, 4 eee MT 


Aooounts—Accounts settled—Fresh cause of dition— 
Re-opening of settled accounts. e 





Where accounts have been settled and agreed upon 
between two parties and one of them has promised 
to pay the amount found fue, a suit c&n be filed on 
that promise to pay. - 


Tf a settlement of account is made and agreed to, it 
ot be re-opened in the absence of an allegation of 
fraud, coercion, etc. R Mauna Our U. v, Maune Pya; 
6 R, 538; A, I R. 1928 Rang. 304 “572 


Acknowledgment. a See MuHAMAADAN Law’ 17 
' 88 


Aots— General. 


Act 1860—XLV. See PENAL Oone. 

—— 1865—X. See Sucossston AOT. 

—— 1869—IV. See Divoros Act. 

—— 1870—VII. See Court FEBS Act. 

—— 1870—XXI. See HINDU WiLLs AUT. 

—— 1872—L See EVDEN AOT. 

1872—IX. See Oontraor Act. 

1877—I See SPEOLIFIO RELIEF ACT. 

1878—L See Oprum Act. 

1878— VIL See Forest Aor. ` 

1878—XI. See Arms Aor. 

——- 1880—XIIL See VAOOINATION AOT. 

—  1881—XXVL See NEGOTIABLE INSTRUMENTS Act. 

— — 1882—IV. See TRANSFER OF PROPERTY AOT. 

—— 1882—V. See EASEMBNTB AOT. 

——  1887—IX. See PEE SMALL OAUBR Courts 
or. 

— 1890—VIIL. See GUARDIANS AND WARDS Act, 

—— 1890—IX. See Ramways Act. 


1894—I. See LAND Acquisition Aor. 
1898—V. See ORIMINAL PROOEDURB CODE, 


— — 1908—IX. See LIMITATION Aor. 

— — 1908—X VI. See RAGISTRATION Act. 

— 1909—01. See Prusipency Towns INSOLYENOY 
AOT. Š 

—— ]8011—XII. See Faororizs Act. 

——— 1913— VIL See Companies ACT, 

— — 1920—V. See PROVINOIAL ÍNSOLYBNOY AOT. 

——. 1990—XIV. See OHARITABLE AND. RELIGIOUS 
Trusts AOT. 

—— 1922—XL See Imcowz Tax Act. H 

——- 1923—VIIL See WORKMEN'S COMPBNSATION AOT, 

——— 1993—XLIL See MUSSALMAN Wakr AOT. 

——— 19925—XIX. See Provipent Fonps AOT. 

— — 1995—XXXIX. See BucoR88ION Act. 


° Aots—Bengal, 


.—— ]859—XL See Bunaat Lanp RavENUB SALES AOT. 
—— 1869—VIIL See BENGAL LANDLORD AND TENANT 
PROOBDURE ACT. 
— — 1885—VIIL See BmNaAL TENANOY AOT. 
—— 1887—XIL See BENGAL, AGRA AND Assaat CIVIL 
OovzTS ACT » 
— 1880-—IX. See Oss8 AOT. 
— 1913—10, See BENGAL PUBLIO DzuaNps RE- 
OOYSRY AOT. 
——. 1929—IV. See Bencar Court Fars (AMEND- 
MENT) ACT. 


Acts—Bombay. 


Act 1879—V. See Bownmay LAND EBYHNUB Cops. 

—— 1879—XVIL See DEKEBAN AGRICULTURISTS’ 

. RELE Act. 

—— 1887—IV. See BOMBAY PREVENTION OP GAMBLING 
Act, a V 


1 
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e — Àots—Bombay— concid.e 


Act 1924—I1L See BOMBAY ABKARI Act, 
——- 1923—XI. See BOMBAY Pravention or PROSTITU- 


an TION AOT, 
e Acts—Burma, 
—— 1876—IL See ps BURMA LAND AND REVENUB 
CT, e 


— 1899—I. See Burma GAMBLING AOT. 
———- 1909—L See Burma Vacoination Law (AMEND- 
MENT) AOT. 
— 1917—V. See Bursa ExoisB Aor. 
——- 1919—H. See Burua HABITUAL OFFENDERS RES- 
TRICTION AOT. 
—— 1922—VI. See Orr or Ranaoon MUNIOIPAL 


Or. 
—— 1922—XI. See Burma Courts Act. 
Act—C. P. 
—— 19820—1. See O. P. Tenancy AOT. 


Acts—Madras, 


—— 1889—I. See MADRAS VILLAGE Courts Aor. 
+— 1890—IL See Mapras CANAL AND PUBLIO FERRIES 
or. 
-—— 1894— 11. See Maperas PROPRIETARY Estates 
VrLLAGB SERYIOB Act. 
-——— 1908-1. See MADRAB Estates LAND ACT. 


Acts—Pun]Jab. 


—~ 1887—XVI. See PUNJAB THNANCY ACT. 

——- 1900—IL See PUNJAB LAND RESERVATION At. 
—— 1900—XIIL. See PUNJAB AnrsNATION OP LAND ACT. 
—— 1911—IIL See PUNJAB MUNIOIPAL Aor. 

—— 1914—I See PUNJAB EYOISH Aor. 

—— 1918—VI. See PUNJAB Oovunts Aor. 

—— 1925—VUL See PUNJAB SIKH GURDWARAS AOT. 


“Acts—U. P, 


—— 1869—L See Ovna EgraTBS Aor. 

—— 1876—XVUI. See Ovna Laws Aor. 

—— 1886—XXIL See Ouna Rant Aor, 

— 1901—II. See AGRA TENANOY ACT. 

—— 1901—IIL See U. P. LAND REVENUE AOT. 
—— 1932— XI. See AGRA PRE-EMPTION AOT. 
——- 1826—1III. See AGRA TENANOY Act, 


Regulations. 


Reg. 1802—XXV. See MADRAS PHRMANBNT SRTTLAMANT 
REGULATION. 
——- 1825—XL Sze ALLUVION AND DILUVION REGUm- 
TION. 
1872—L See SowrHAL PARGANNAS SETTLEMENT 
. REGULATION. 


Administration —Administrator's rights and obliga- 
tions—Position of administrator after adminis- 
tration of estate—Purchaser from heir or residuary 
legatee, rights of —Heir or residuary legatee's rights 
—Creditor's right to attach legatee's interest. 

There can be no doubt that the executor or adminis- 
trator, as the case may be, of a deceased person 
is his legal representative, and all the roperty of 
the deceased person vests in him as su But he 
has no beneficial interest inthe estate, and holds it 
only for the purpose gf administering it, 

Where an administrator has paid all expenses and 
debts and has cleared the estate, um is in the same posi- 
tion with regard to the next-of-kin as an executor who 
bas ao me estate ps regard to residuary 

egateas, that is to say, he ceases tobe adminis 

and. becomesa trustee, Prato 
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Administration—concld. 


The creditor ofa residuary legatee is, therefore, 
e entitled to attach his interest, subject to any dis- 
position which has been or may be made, of the 
estate in the course of the administration. L AMBA 

PansSHAD V JAMES SKINNER, A. I. R. 1929 Lah. 600 76 

Admissions —Admassions by party against himself, 

effect of. 
Though an admission by a party against himself 
is not fatal to his’case, still it throws a heavy 
onus on him which it is for him to discharge. L 
Sita RAM v. Ram LAL 66 
—— —- Effect of admission by one executant, 

The admission of one of the parties, who has no 
interest in the property, at the time of the admis- 
sion cannot bind the other parties thereto. R Ma 
Tarne v. Mauna Our Ow, 7 R. 140; A. L R.1929 


Rang. 179 577 
Adverse possession, See LANDLORD AND TENANT 5 
4 


See LIMITATION Aor, 1908, Sou. I, Arts. 142, da 
See LIMITATION Aor, 1908, Bong. I, ART. 144 803 
Co-owners—Trespasser subsequently becom- 

ing co-sharer—Nature of possession, whether altered. 

Where a party is in adverse possession of pro- 
perty, the mere acquisition by him of a legal title 
to a share in s&ueh property, will not convert his 
adyverss possession into mere possession of a co-sharer 
and stop the running of time against the other 
owners. L BAHAWAL v. Gautam MUHAMMAD, A. I. R. 
1929 Lah. 524 808 


— ——— De facto guardian of minor, possession of* 
An actual legal guardian or one who takes upon 
himself the guardianship of a minor cannot be heard 
to say that his possession must be taken tobe ad- 
verse to the minor. M PAIDIMARRI MAHALAESHMAMMA 
v BURYANABAYANA, A L R.1928 Mad. 1113; 55 M. L. 
J.733; 51 M. 977; 28 L. W. 919 113 
Possession against tenant or lessee whether 

adverse againat landlord or lessor. 

The question of adverse possession is a question 
offact and the claim can only arise when a party 
remains in possession,as against the party who has 
actually the right to possession. 

Possession agaigst a tenant or a lessee is not neces- 
sarily adverse against the landlord or lessor. But 
this principle only applies where the landlord or the 
lessor has title to the land and the right to immedi- 
ate possession if the impediment in the shape of lease 
or tenancy disappears and does not apply to the case of 
a trespassbr, Ce Sourmnpra Nara BABU v. NIRMAL 
CHANDRA BANERJEE, 32 O. W. N. 811; A. L R. 1928 
Cal. 17 ' 693 


Possession of one co-owner mot adverse to 
others—Inference of ouster-—Doctrine whether 
apfjicable between landlord and tenant—Waste 
lands, adverse possession of. 

It isa well-established rule of law that the posses- 
sion of one of several co-parceners, joint tenants or 
tenants-in-common, is prima facie the possession of 
the others soes to prevens the Statute of Limitation 
from affecting them. 

But, where the claimant, tenant-in-tommon, has not 
been in the participation of the rents and profits for a 
considerable length of time, and other circumstances 
concur, a presumption that there has been an ouster 
may arise, and, if these has been an ouster for 12 years, 
the right of the other co-owners willbe barred. 

The doctrine that possession of pne co-owner ig 
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osseasion ofall co-owners cannot apply to a case 

tween a landlord his the tenant. 

There is no rule to the effect that adverse possession 
cannot be acquired in respectof the waste lands 

The owner ofa mauza gave à mokarrari of eight 
annas interest to the defendant on 7th May, 1908. On 
the 10th July, 1913, he gave a mokarrart of the re- 
maining eight annas share tothe predecessor of the 
plaintiff who transferred his rights to the plaintiff 
in 1924. It was, however, found that the defendant 
was in possession of the entire mauza from the 7th 
May, 1908, and that the owner was receiving mokar- 
rarı rent from him forthe entire mauza from 1908. 
The plaintiff sued for partition: 

Held, that the possession of the defendant was 
adverse from 1908 and the suit was time-barred. Pat 
RAMLAKHAN SINGH v. Brats OHATHU Sant, A. I. R, 1929 
Pat. 624 636 
~—-—— Possession through tenants, proof of. 

Where a party sets up his possession over a 
particular piece of land through tenants, he must 

rove realisation of rent through them. © HARDUT 

y OHAMARIA & Oo. v. Usir Smarkg, A. I, R. 1928 
Oal. 765; 48 O. L. J. 304 606 


Vacant site—Dumping of rubbish, tethering 
cattle and enclosing with wall—Hvidence of adverse 
possession, 

Dumping of rubbish and tethering of cattle, ete , are 
not in themselves sufficient to prove adverse posses- 
sion over avacant site but where in addition to 
these acts, itis found thatthe defendant had en- 
closed the site in dispute with & wall which has 
been standing fora long series of years, adverse 
possession must be held to have been established. 
L Davı Dirrr Ram v, WanYAM, A. I. R. 1929 Lah. an 
Agra Pre-emption Act (Xl 011922), s. 5— 

Wajib-ul-arz— Declaration of right to pre-emption, 

what amounts to—Implied declaration, sufficiency 





of. 

In order to attract the provisions of s. 5 of the 
Agra Preemption Act it is not necessary that the 
custom or right of pre-emption should be declared 
in express terms, ? 

Where the waj-ul-are of a village recited 
"up to the, present time therf have been no 
suts of pre-emption in this village, but there isa 
custom of pre-emption in the surrounding villages” 
and gave the details of the order in which co- 
sharers were entitled to pre-empt: 

Held, that there was an implied gleclanation in the 
wajib-ul-arz that there should be a custom of pre- 
emption in the village. A SRI RAM LAKSHMAN JANKI 
v. Raw Gopal, (1929) A. L. J. 595 106 


88.14,17—Notice sent to pre-emptor but 
not received by him, effect of—Sale price unreal— 
Power of Court to find market value. b 
Section 14 ofthe Agra Pre-emption Act implies 
that notice must be received by the persons concern- 
ed. Proof of mere posting of a notice ia not sufficient 
to bring acase within tpe purview of the section. 
In asut for preemption when the Court comes 
to the conclusion that the amount entered in the sale~ 
deed is grossly excessive and could not have been 
*really ud to the vendor and there is no other 
material to find the actual price, the Court is entitl- 
ed to proceed to findthe market value of the pro- 
perty under s. 17 of the Agra Pre-emption Aot. A 
SuRAIMAL V. RHANKAR A LR 1929 AIL 000; (1829) 
A L.J, 936 347 
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Agra Tenancy Act (li of 1901), 8.10. See U. P. 

Lanp Ravanus Aor, 1901, s. 57 . 818 
8,4 O0 —Acquisition of ez-proprief&iry right— 
Long possession as such tenant, effect of— 
Foreclosure of mortgage. by conditional sale, whether 


creates ex-propri&tary right. e 
Ex-proprietary tenancy 18 the creation of the Statute 


and cannot be acquired by mere occupation of land 
proféssedly as an ex-proprietary tenant for many 





ears, 

7 Under s. 10 of the Agra Tenancy Act of 1901, no 
ex-proprietary right accrued on the passing of 
a decree for foreclosure of a mo ge by conditional 
gale. A Panes RAM SINGH v. Ra; Kumar BINGH, 13 R. 
D. 374; A. I. R. 1929 All. 498; (1929) A. L. J, 549; 13 
R. D. 620 620 


88, 159,160— Coniract Act (1X of 1872), s 
70—Sale by lambardar—Transferee's name not 
recorded—Payment of revenue by transferor— 
Suit for reumbursement—Jurisdiction of Revenue 
Court—Right to reimbursement. 

The plaintiff who was a lambardar sold his property 
to the defendant but as his name was not removed 
from the Record of Rights, paid a certain sum of 
money on account of revenue on citation being issued 
to him by the Revenve Authorities, and sued to 
recover the same from the defendant: i 

Held, (1) that the suit could not be maintained in 
the Revenue Court as the plaintiff had ceased to be 
a co-sharer ; . 

(2) that the payment was not made voluntarily or 
gratuitously and the plaintiff was entitled to recover 
under s. 70 of the Contract Act. A Pors PAL v. Lan 
Manno Ram, (1929) A. L. J. 1081 107 


Agra Tenancy Act (Ml of 1926), s. 23—Mortgage 
of occupancy holding invalid—Decree for possession 
—Morigagee 3 possession, whether adverse. . 
Where an occupancy holding is mortgaged and ina 

guit for possession of the holding by the mortgagor 

itis found that the mortgage 18 illegal, the Court 
should ignore the mortgage and the mortgagor 
may be decreed possession on payment of the 
amount advanced to him on the illegal mortgage. 
When a mortgagee is in possession under an 
illegal mortgage, his possession must be con- 
sidered to be permissive and not adverse to the 
mortgagor. A Ras RANI v. Guias, 12 R. D. 412; A. 
I. R.1928 AIL 552; L. R. 9 A. 212 Rev. 831 


gs, 99, 121, 230—Suit for declaration of 
tenancy and delwery of possession—Jurisdiction of 
* Civil Court—Object of 3.121. — = 
The plaintiff instituted a suit in the Civil Court 
for & declaration that the plaintiff jointly with the 
defendants Nos. lto 3 was & tenant of a partfeular 
holding and that defendant No 4 had no right or 
share in it, and for recovery of joint possession of 
the same with defendanta Nos. 1 to 8, 1f he ia found 
ispossessed: 
ioo un ie guit fell within the purview of ss. 99 
and 121 of the Agra Tenancy Act of 1926, and was 
i the Civ , 
not cognisable by The object of the amended s 121 


"Ji, J.— 
Pate s Tenancy Act, is to have the question of 


i donce for all in the presence of the land- 
fed uet v. BUDHA, A.J. R. 1929. All. 571; 13° 
R D. 556; (1929) A. L. J. 849 337 
: $n. 248 (3), 253, 264—Suit below Ra. 200 
—Remand by District Judge—A ppeall from order 
of remand, competency of —Reviston, whether lies. 

In a suit for & in sam of money, below Rs. 200, 


certain c 
by wayo profits, an Assistant Collector, Kirst Class, 
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gave adasresfor Rs, 33and odd. The, plaintiff ap- 
pesled tothe District Judge who remanded the 
case , The plaintiff preferred a second appeal; 

Help (1)thatno second appeal lay inasmuch as a 
second appeal is forbidden from an order of remand 
by a. 218 (3) of the Agra Tenancy Act; 

(2) that the order of remand was not open to 
revision by the High Court in view ef the provisions 
of ss. 253 and 264 of the said Act A GIRWAR SINGH v. 
Ram OnANDER, (1929) A. L. J, 885; A. 1l. R.1929 All 
586; 13 R. D. 584 & 662 110 
— ——— 8. 266 —Suit for ejectment —All — co-sharers 

necessary parties—Withdrawal of some co-sharers 

—Decree for ejectment in favour of others, legality 

of—Co-sharer obtaining possession of tenancy—Sutt 

for joint possession in favour of ot co-sharers, 
maintainability of. 

Under s 266 (1) of the Agra Tenancy Act, it is 
necessary that all the co-sharers must join in asuit 
for ejeotment and ifsome of the co-sharers refuse to 
proceed with the suit, the Revenue Oourt has no power 
to decree ejectment at the instance of the remaining 
co-sharers. 

The fact that there is an apprehension of a breach 
of the peace 18 no. ground for not putting & party in 
joint possession ithe is found entitled to it. 

Where aco-sharer obtains possession of the land 
of a tenant without the consent of the other co-sharers, 
he cannot resist a claim by his co-sharers to be put in 
joint possession. A MAHABIR v. BAIJNATH BINGE, A. I. 
R. 1929 All, 609; 13 R D. 666 339 
Allahabad High Court Rules, Chap, IX, r. 25. 

See PRAOTICB 109 


Alluvion and Diluvion Regulation XI of 1825, 
8. 4, cl. (1)—Submergence of tenant's land and re- 
appearance near land of another tenant—Doctrine 
ofaccretion, applicability of—Reformation in situ, 
effect of. 

Section 4, cl. (1) of Regulation XI of 1895 is 
limited to accretion from the lands of the person 
under whom the person to whose land the alluviated 
land has been attached, holds, and 18 not applicable 
to the case of the land of another tenant. 

The principle of accretion as against the landlord 
does not apply where the land of a tenant is submerged 
and re-appears near the land of another tenant 

The principle of acquisition of title by accretion is 
Bubject to the doctrine of reformation in situ. 
Therefore, though ordinarily an accretion thrown up 
along the frontage of a raiyati holding is an acere- 
tion to the holding, this principle will not be 
applicable when there is reformation in situ and the 
landeis identifiable and recognizable as land belong- 
ing to the owner of the site, Pat ALIMUDDIN v. 
SALIM, 10 P, L. T. 207 318 


Appeal. See Orv PROOEDURE Cope, 1008, e. 97 


557 
See Orv1L Proogpurs Oops, 1908, s, 115 678 
See Civit PRoosDuRB Oops, 1908, s. 151 372 


See O1vIL PRocspUER Oops, 1908, O. XLII, m, 1 (d) 


317 
See OoxPANIBS Act, 1913, s. 202 895 
See Letters Parant (Maneras), cl. 15 123 


See PROYINOIAL BMAD Oavuss Courts Aor, 1887, s. 53 

370 

—~———- Decree sought to be appealed | amended— 

Period of *limitation for appeal, whetherto be 

counted from amended decree or from ofiginal 

decree—Test—Limutation Act (IX of 1908), s, ó— 
Sufficient cause. 
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A decree was prepared on the 25th January, 1929, 
granting, among other reliefs, Rs. 4,609-15 to the a 
pellant by way of maintenance pendente lute. Bu 
sequently onthe 22nd April, 1929, the decree was 
amended with the result that the item of Rs 4,609-15 
was disallowed. The appeal was filed on the 23rd May, 
1929. The question for consideration was whether the 
period of limitation wasto be computed from the 
date of the original decree or from the date of the 
amended decree: 

Held, that the decree having been amended in 
material particulars which were also the subject- 
matter GEN D beni, the period of limitation should be 
calculated from the 22nd April, 1929, the date of the 
amended decree, and that, in any event, the appel- 
lant should be given the benefit of s. 5 of the Limita- 
tion Act. Pat Gori BIBI v. Opanu Prasan Sinan 187 


Arbitratlon—Acquiescence in appointment of new 
arbitrator—Estoppel against pleading invalidity of 
appointment. 

The parties toa suit agreed to refer their differ- 
ences to arbitration. The plaintiff nominated one man, 
the defendants appointed another, and both of them 
jointly appointed a third. The plaintiff's nominee left 
the locality and the plaintiff asked the Court to appoint 
another person nominated by him as an arbitrator, 
The second nominee was appointed and the arbitration 
proceeded. The defendants also adduced their evidence 

afore the arbitrators. The award went against the 

defendants and the latter thereupon objected tothe 
second nominstion by the plaintif without their 
consent: 

Held, that the defendants were estopped from 
questioning the appointment of the second arbitrator 
es they had acted as if he had been legally appoint- 
ed. A GAJADHAR v. OnUNNI Lat, A. I R. 1997 . 559; 
(1929) A. L. J. 868 344 
— —— Award—Parties agreeing to give up certain 

disputes and to settle others in particular 

manner— Validity of award. 

Where the partiesto areference agree before the 
arbitrator to the settlement of certain disputes in a 
certain manner and giveup tha remaining points 
detailed in the referegce which they apparently con- 
sider to be trivial, the incomplete character of the 
award cannot be qpnsidered to be fatal to its valid- 
ity. L BHonA Ram v. HUKAM OHAND, A, I. R.1929 
Lah. 831 89 
—— —— Dispute before Court and arbitrator—Arbt- 

trator'e ‘decision, legality of. 

The law_ does not permit the same question to be 
decided by a Cotirt of Law as well as by an arbitra- 
tor, but it is only when the dispute before the two 
Tribunals is identical that a decision given by the 
arbitrator must be treated as ultra vires, L TEK 
OHAND v, Firm Harsas  Rar-ARJAN Das, 30 P.L R. 
445; AI. R. 1929 Lah. 564 74 
———F*— Power of arbitrators to award future 

interest.e 

When a general power has been conferred on the 
arbitrators to decide disputes between the parties 
their authority not bein tricted to any particu- 
lar dispute, it is open to them to award interest after 
date of the award on the ground of justice and 
equity. S Kuus Onanp BHIK OHAND v. JBTHANAND 
Sanrpas, A. I. R. 1929 Sind 168 153 
Arbitration Act (IX of 1899), 88. 4, 19— Agreement 

to refer not signed, by both parties, validity of— 

Stay of sutt. 

Under'the Arbitration Act, 4899, it is not necese 
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sary that an agreement to 
tion should be signed by both the parties. It is 
enough if it is signed by one of the parties and, 
accepted by the other. C RADHA KANTA Das v. 
BasRLSIN Bros. Lro., 32 O.,W. N. 1101; A. I. R. 1929 
Cal. 97; 56 O. 118 540 
———— 8. 19—Arbitration clause—Stay of suit— 

Discretion—Interference in / appeal— Grounds for 

stay—Difficult questions of law—Question of fraud 

—Inability toenforce attendance of witnesses. 

The discretion to stay a suit under s. 19 of the 
Arbitration Act must be exercised judicially having 
regard to the principles upon which such discretion 
should be exercised. 

The fact that a difficult question of law is likely 
to arise is not aground for staying a suit under s. 19 
of the said Act. 

The mere fact that arbitrators would be unable to 
enforce discovery and attendance of witnesses is not 
a ground for refusing stay of a suit under the said 
section. 

The mere allegation of fraud in a pleading is not 
sufficient, without furnishing Darius. io give the 

laintiff a right to successfully contest an application 
or stay. 

Per Kemp, J.—Oourts will, as a rule, refer parties 
to the ‘foram’ which they have deliberately selested 
as the one to which they wish to refer all their dis- 

ates. 
Ë Courts of England have a greater control over 
arbitrators under the English Arbıtration Act, 1889, 
than in India, and the principles of English deci- 
sions under the said Act should be applied with 
great caution to applications for stay under the 
Indian Arbitration Act. B RANBEGUNGE ÜOAL ABSOOIA- 
TION LTD, v. Tara Iron AND Steen Oo. Lrp., A. I.R. 
1929 Bom. 119; 53 B. 271; 31 Bom. L. R. 21 417 
Arms Act (XI of 1878), 88. 19 (f), 29— Possession 

of arms without license in District. Aligarh— 

anction for prosecution, whether necessary. 

In the District of Aligarh, in accordance with the 
terms of s. 29 of the Arms Act, sanction of the 
District Magistrate is not now necessary for prose- 
cution for offences under s. 19 (f) of the Arms Act 
for possessing arms without license. A EMPEROR 
v. ANGAD, A. I, R. 1929 All. 69; $1929) A. L. J. 215; 30 
Or. L. J. 856 822 
Award. See Orv PaooampugE (opr, 1908, Bom. II, 

PARA. 20 523 

Power of arbitrator to decide question of 
law—Erroneous decision of law— Award not 
objected to—Decree passed in terms of award— 

Validity of decree. e ° 

Arbitrators are Judges of law as well as Judges 
of fact, and an error in law does not vitiate their 
award, 

Where certain arbitrators decided thata wagf was 
invalid and made an award disposing of the pro- 
perties in a particular manner and a decsee was 

on the award and one of the parties con- 
tended in a subsequent suit that the *wagf was 
valid and that the award and the decree based there- 
on were, consequently, ultra vires : 

Held, that as the arbit®ators had Purisdiction to 
decide whether the wagf was valid and had decided 
that it was invalid, and as the award was not ob- 
sected toin the manner prescribed by Sch. IT, Civil 

rocedure Oode, the decision ofthe arbitrators as 
to the invalidity of the toagf was final and could 
not be treated as a nullity merfly because the? had 


submit to arbitra- 
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decided the question wrongly. A Manin Moman 

SINGH v. NAMIN Snag, A. LR. 1929 All. 521; (1929) 

A. L. J. 540 361 

Si re of party to award—Kgtoppel 

against disputing genuineness—Suit to enforce 

award and application to file award, distinction 
between—Second appeal. 

Thé mere signature by a party to an award does 
not necessarily in all cases estop the party from 
disputing the correctness of the award. 

A second appeal lies from a decree in a suit to 
enforce an award, though no second appeal lies from 
an order on an application to filean award. R 
GouNU MERAH v. A. RAHMAN, 7 R. 136; A.I. R. 1929 
Rang. 166 574 
Benam! transactlon—No presumption of advance. 

ment in India. 

In India there is no presumption that property 
acquired by a father or husband in the name of his 
son or wife is acquired for the advancement of the 
son or Wife O Amir Husain v. MOHAMMAD AIJAZ 
Husary, A. I. R. 1829 Oudh 134; 6 O. W. N. 51 456 
——— —— — Tests—Burden of proof —Presump- 

tion of advancement. 

When property is discovered to be standing in 
the name and in the possession, actual or construc- 
tive of any person, the burden of proof is on the 
party who contests that person's title to establish 
that the ownership is benami or ism farzi. The 
cireumstance that the consideration of the trans- 
action has been paid by a person other than the 
ostensible owner may afford, and frequently affords 
sufficient reason for a decision in favour of the 
plea that the transaction is benami or ism farzi 
is not necessarily in itself sufficient to establish that 
such a transaction is benamior ism farzi, 

There is no presumption of advancement in India, 
O Munammap Sapiq ALI KHAN v. FAEHR JAHAN 
Braam, 3 Luch. 521; A. I. R. 1929 Oudh 97 385 
Bengal, Agra and Assam GIVII Courts Act (XII 

of 1887), 5. 21 878 
Bengal Court Fees (Amendment) Act (IV of 

1922), See BENaaL Tenancy Act, 1885, s. 105 2 


701 
Bengal Land Revenue Sales Act (XI 011859), 

88. 3, 5, 7, 13— Revenue sale—Service of notice— 

Onus of proofof due service—Omission to serve 

notices under 98.5 and ?—Validity of sale—Sale of 

separate share for arrears of entire estate, when 
legal—Sale for arrears not due, validity of. 
e When there is an affidavit of a process-server of 
proper service ofa notice, the party who impugns 
the fact ought to prove that there was no service. 

In giving the name of the ownerof an estate Which 
is sought to be eold for arrears of revenue, the Ool- 
lector does not commit an irregularity in giving the 
name which is recorded in the D register. 

Omission to serve notices unders.7 of the Bengal 
Land Revenue Sales Act is neither an irregularity nor 
an illegality which can vitiate a sale. 

The words ‘under attachment by order of any 
judicial authority’ in 8, 9 of the Bengal Land Revenue 
Sales Act do not include an order for gale in 
execution of a decree on a mortgage, and though it 
may be expedient to serve notices under s. 5 of 
the Act when a mortgageshas been found to 
be a good one by judicial decision, it cannot be 
said that, if such notices are not served the law ig 
contrayened. . 

When an estate is in arrear, the Collector should 
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e 
look to hisÉbooks to find which of the separate shares 
or which n&mber of them was in arrear fgr that kist. 
If no separate share is in arrear for that kist the 
entire gstate is liable to be sold, but no separate 
share cgh be sold for an arrear of a previous kist, 

If no arrear is due for the kist for which an estate 
is sold the sale is without jurisdiction. C KRISHNA 
OHANDRA BHOWMIK v. PABNA Daana Buanpar Oo. LTD , 
A. I R. 1928 Cal. 722 552 


Bengal Landlord and Tenant Procedure Act 
(VIII of 1869), s. 52—Decree against tenant 
—Transferee's right to make deposit. 

The mortgagee of a non-transferable occupancy 
holding is entitled to make a deposit under s. 52 of 
Act VIII of 1869. C Sarrasa SUNDARI Rar v. SURJA 
Kanta, A. I. R. 1929 Gal. 133; 32 O. W.N 1166 697 
Bengal Public Demands Recovery Act (Ill of 

1913). See BENGGAL TENANOY Aor, 1885, s. 3, m 

34 


Bengal Tenaricy Act (VIII of 1885), 8s. 3, cl. (8), 
12—Mourasi tenure, nature and transferability of 
—Transfer by registered instrument—Sale without 
ampleading transferee—Validity of sale—Bengal 
Public Demands Recovery Act (III of 1918), sale 
under, effect of. 

The word "mouras', which implies, according to 
its literal meaning, "a succession fon generation to 
generation” in the interest held by the mourasi- 

ar, conveys the idea of permanency. 

A mourasi tenure, therefore, comes within the 
definition of ‘permanent tenure’ as stated in a. 3, 
cl. (8) of the Bengal Tenancy Act 

-A transfer of a permanent tenure by a registered 
instrument is complete under s. 19 of the Bengal 
Tenancy Act as soon as the document of transfer is 
registered 

Where a mourasi tenure was transferred by a 
registered instrument but the tenure was sub- 
sequently sold under the Public Demands Recovery 
Act in proceedings to which the transferee was not 
impleaded as & party: 

Held, that the sale was void and did not affect 
the transferee's rights in any way. C GIRIBALA Dast 
v. KEDAR Naru, 56 0.180; A. I. R. 1929 Gal 454 834 
——— — 8. 7— Rate of rent—Court can only fiz rent 

approzimately. 

It is impossible for a Oourt acting under a. 7, 
Bengal Tenancy Act, to arrive with absolute accuracy 
at arate of rent. The best that the Court can do 
is to make an approximation to what the rent of a 
tenure should justly be. C  RapHABANI SANTRA wm 
RAMESHOHANDEA KADAMURI, A. I. R.1929 Cal, 218 
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8.12. See BeNnGAL TENANOY Aor, 1885, e. 3, 
534 

88. 12, 13— Permanent tenure—Sale of 
tenure as occupancy holding— Provisions of s. 18 
not complied with—Subsequent sale of tenure for 
decree for rent obtained against orignal tenant— 

Purchaser's rights—Estoppel agarnst contending 

that second suttwas not operly constituted. 

Section 12 of the Bengal Tenancy Act has no 
application to the case of a sale of permanent tenure 
in execution ofa decree, The section which is pro- 
perly applicableis s. 13. 

A fractional share of a saramoiyan tenure held 
at arate of rent fixed in perpetuity was put up for 
sale by the plaintiffs in execution of a momey-decree 
as an occupancy holding and purchased by the 
plaintiffs, The landlords subsequently obtained a 
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decres for rent impleading the original tenant alone 
asa party and sold the holding describing it pro- 
perly as a saramoiyan tenure and the purchaser 
at this sale obtained delivery of possession. The 
plaintiffs sued for recovery of possession : 

Held, that the plaintiff were estopped from con- 
tending that the rent suit against their transferrers 
was not properly constituted as they (the plaintiffs) 
had falsely described the holding as an occupancy hold- 
ing and had done nothing to inform the Court 
before the confirmation of the sale that the pro- 
perty was a holding at fixed rates, and had thereby 

y their own omission failed to inform the land- 
lords that they had purchased the holding. 

Held, further, that the plaintiffs did not acquire 
any interestin the saramotyan tenureas what they 
purported to purchase was a share in an ordinary 
occupancy holding. Pat SARASVATI OHARAN PRASAD 
SINGH v. SURAT Dzo Narain SINGH, 7 Pat. 167; A I.R. 
1928 Pat. 367 650 


8.22 as amended by Act (I of 1908)— 
Co-sharer landlord— Purchase of holding—Right to 
possession— Transferable and non-transferable 
holdings. i 
lf a co-sharer landlord purchases an occupancy 

holding which should be a transferable occupancy 
holding, he is entitled to hold it not as a raiyat, but 
as atenure-holder in the right which he has in the 
tenure subject to payment ofa fair and equitable 
rent to the other co-sharers. 

Where a co-sharer landlord purchases a non- 
transferable holding and another ce-sharer sub- 
sequently purchases the same holding and obtains 
possession of the same, the former is entitled to 
recover possession of the property except to the 
extent of the share of the latter. C Gorsar BIBI v. 
AswINI Kumar Sınma Roy, A. I. R. 1929 Oal. 253; 33 
C. W. N. 161 536 


8, 24— Kabil lagan lands—Suit for assess- 
ment of fair and equitable rent—Decree for back 
rent—Damages for use and occupation. 

A landlord can maintain a suit for assessment 
of fair and equitable rent of land which is recorded 
in the Record of Rights as kabil lagan and ın res- 
pect of which no renf has been previously fixed, 

Where a tenant has been in occupation of such 
land the Court can® in a suit for assessment of fair 
rent pass a decree in favour of the landlord for 
damages for use and occupation for a period of three 
years prior to the suit, though a suit for back 
rent, as such, cannot be maintained in respect of such 
land. Pat Jar Narain v. KULEBWAR Swans, 10 P. L. 
T. 226; A, I. R. 1929 Pat. 233 45 
— — —- 8, 52—Suit for fair and equitable rent on 

kabil-lagan lands—Claim for back rent— Back rent 

on additional area. 

Under 8.52 of the Bengal Tenancy Act a landlord 
may chim back rent for additional area. 

A decree for back rent in theform of damages for 
use and ofcupation can be passed in & suit for 
assessment of fair and equitable rent in respect of 
kabil-lagan lands. Pat PARWARI RAI v. JANKI KURR, 
10 P. L. T. 286, A. I. R 1989 Pat. 347 206 


s, 67—Suit by landlord for rent under 

Bengal Tenancy Act— Claim based on thika deed 

— Deed not produced—Landlord whether entitled to 
interest. , h 

Ifthe plaintiff relies upon a document to prove his 

contract ıt would be necessary to produce it in order 
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to substantiate his case. But even if a contract to 
pay interest is not proved, a landlord is still entitled 
under s. 67 of the Bengal Tenancy Act to interest at 
the rate of 191 per cent. per annum, PatSrra RAM 
v. Moman Lar, 10 P. L, T: 805 180 
8. 87—Transfer of non-transferable holding 
—Tenant remaining in possession of some portion 

—Landlord's right to re-enter. 

A landlord can question the gale of a non-trans- 
ferable tenancy and claim re-entry only where it is 
followed by complete abandonment of the lands by 
the tenant. If the tenant continues in possession 
of some of the lands there is no complete abandon- 
ment and the landlord is not entitled to re-enter. 
C Bzxops BEHARI MANDAL v. JITRNDRA PROSAD, A I. 
R. 1928 Cal. 748; 48 O. L. J. 546 847 


8.103-B—Cess Act (IX of 1880) 3. 20 
cl. (b)—Cess return—Suit for higher rent—Suit 
decreed and satisfied—Entry of higher rent in 
Record of Rights—Landlord's right to recover higher 


rent. 

The plaintiff filed a cess return in 1912 stating 
that the rent of a certain land was Rs.5. In 1917 
he brought a suit claiming rent at Rs. 16 and 
obtained an ex parte decree and the defendant paid 
up the entire decretal amount. In the Record of 
Rights published in 1918 the rent was shown 88 
Rs. 16. In a suit for rent filed subsequently, the 
defendant contended that the rent was only Hs.3. 
The lower Court held that the plaintiff was pre- 
cluded by s. 20, cl. (b: af the Cess Aot from reco- 
vering rent at more than Rs. 5: 

Held, (1) that in view ofthe suit of 1917, the rent 
mentioned in the previous cess return must be held 
to have been varied; that the presumption of 
correctness of the Record of Rights was not rebutted 
by the previous cess return; and that the plaintiff 
was consequently, entitled to recover rent at the rate 
of Rs 16 per year. C Stama HARI BHATTACHARJEE V. 
SABADHAR KARMAKAR, 33 O. W. N.507; A.I. R. 1929 
Oal. 515 854 
s.103-B—Record of Rights—Presumption 

of correctness—Evidence to rebut such mption 

— Decision of attestation officer, admissibility of. 

Tt is quite open to a party who seeks to rebut a 

resumption arising out of an entry in the Settlement 
cords to show by a referenge to the proceedings 
that had been taken by the Revenue Authorities that 
the entry itself is wrong or is one which should not be 
taken at its face value. : 

A decision of an Attestation Officer in a dispute 
filed in connection with the settlement proceedings 
is, therefore, admissible in evide&ce fof the purpose 
ofrebutting the presumption of correctness of an 
entry in the Record of Rights. 

Hrea Lat, A.I. R. 1929 Oal. 255; 33 O. W. N. 196 
539 


8.105 (3)—Court Fees Act (VII of 1870), 
Seh. I, Art. 1—Bengal Court Fees (Amendment) Act 
(IV of 198%)—Application for settlement of fair 
Tent—Prayer for declaration of non-mokarrari 
interest—Court-fees. 

Where in an applicatjon under s. 105 of the Bengal 
Tenancy Act an issué with regdtd to the non- 
mokarrari character of the tenancy is raised by the 
petitioners under 8. 105-A of the said Act a stamp 
to the amount of an advalorem fee chargeable under 
Art 1, Sch. I, Court Fees Act, 1870 as amended by 
Bengal Court Fees (Amendment) Act, IV of 1922 sub- 
ject to a maximum of Ra, 20 is payable. 











C Apu MANDAL v. 
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The notification of the Bengal Gevernment under 
s, 105, cl (3) of the Bengal Tenancy Act @rescribing 
for the Oourt-fee payable in such cases isnot ultra 
vires, C Goran, UHANDRA Biswas v, GURU ÜOHABAN 
Kirtany, A, I. R. 1929 Cal. 141; 32 O. W.N. 1 36 
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a 8, 106—Suit to alter entry in Record of 
Indc e sai possession only to be considered, not 


t x 
What the Revenue Officer has to go upon pri- 
marily in making an entry in the Record of Rights is 
the question of actual possession and, therefore, the 
scope ofa suit or proceeding under s. 106 of the 
Beneal Tenancy Act to alter an entry so made must 
also be limited to the question of possession. Pat 
JAGEYANAND PANDE v. Ginza NANDA PaNDmB, A. 1. R. 
1929 Pat. 590 644. 
= 8$. 150. See Contract Act, 1872, a. 38 

$.158-B— Omission to serve notices om co- 

sharer landlords, effect of. 

Quere :—-Whether it is open to a person other than 
a landlord to object to the validity of a rent decree 
on the ground that notice under s. 158-B of the 
Bengal Tenancy Act had not been served. Pat 
Suomanr Koru y, Paani Naru, 10 P.L. T. 242; A. I. 
R. 1929 Pat. 227 308 


— — — & 170 (1)—Civil Procedure Code (Act V 
of 1908), O. X XT, r. 58—Decree for arrears of rent 
—Attachment of tenure—Claim by transferee of 
holding, maintainability of—Burden of proof. 
Where a tenure was at ed in execution 

of a decree for arrears of rent due thereon, 

and a claim was preferred under O. r. 58, 

Civil Procedure Oode, on the ground that though the 

decree-holder was the landlord and arrears were 

due, the decree was obtained against 8 wrong person 
and not against the claimant and so was not binding 
on the claimant: 
Held, that the claim was barred under the pro- 
visions of s 170(1) ofthe Bengal Tenancy Act. 
Where a decree for arrears of rent is sought to 
be executed, a claimant under O. XXI, r. 58, Civil 
Procedure Code, is not bound by a recital in the 
decree that arrears of rent were due, but the fact 
that the decree-holder had a decree for rent in his 
favour is quite sufficient to discharge the onus 
which lies upon him in the first instance of proving 
that the decree was a decree for arrears of rent. Pat 
DWAREA BINGE v, Nexa SINGH, 10 P.L. T. 118; A. L 
R. 1929 Pat. 195 203 


gg. 192—Contract Act (IX of 1872), s. 88— 
Landlord and tenant—Temporarily settled estates— 
Government prohibiting sub-letting beyond particular 
rate—Contract subletting beyond prescribed rate, 
enforceability of. 

In temporarily settled estates the Government 
bas the right to make rules governing the settle- 
ments and its settlement holders Therefore, where 
in such estates the Government has prohibited sub- 
letting lands at & rate higher than that fixed by 
the temporary settlement, a contract sub-letting the 
land at a higher rate is not enforceable. C BansIDHAR 
Dosry v. Bupanaat Das, A. T. R.1928 Cal. 763; 49 O. L. 
J. 65; 33 O. W. N. 362 604. 
Chap. XIV, appligation of —Decree-holder's 

status as landlord, proof of. — 

In grderto attract the provisions of Chap. XIV, 
Bengal Tenancy Act, it is necessary that the decree- 
holder should hold the position of & landlord not 
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e 
merely at the time of the decree but also atthe 
time of th® application for execution. CeRAHIMUDDI 
v Onapaw, A I. R. 1028 Oal. 768; 32 O. W. N. 1080 
e 686 


Bill of Mading —Shipper whether bound by Bill of 


Lading or forwarding mote— Endorsee of Bill of 
Lading, whether bound by terms of Bill of Lading. 
An endorsee of a Bill of Lading who bringsa suit 


against the carrier on the basis of the Bill of Lading 
cannot be heard to say that he is not bound by its 
terms, 

: 1f a shipper has chosen to receive a Bill of Lading 
in a certain form without protest, he would ordi- 
narily be bound by it and the mere production of 
the forwarding note is not enough to show that the 
right of the parties are governed by the forwarding 
note and not by the Bill of Lading. the 
shipper wants to escape from the conditions imposed 
by the bill of lading he must adduce evidence to show 
that the consignor did not expect the terms and condi- 
ill of Lading to be incorporated into the 
contract or that the terms and conditions are out of the 
ordinary or that the circumstances are such as would 
indicate that the consignor did not bind himself to 
abide by all or any of those terms and conditions. 
C J. Ezexgit v. B. 1 8. Naviaation Oo, LTD., A.I R. 
1929 Oal. 260; 33 O. W. N. 169 851 


Bombay Abkarl Act (ll of 1923), 88. 2, 37. See 
EVIDENOE Aot, 1872, s. 25 331 


Bombay Land Revenue Code (ActV of 1879), 
$.37. See HIGHWAY 513 


Bombay Prevention of Gambling Act (IV of 
1887), 88.3, 4, 5, 6—Complaint—Oral complaint 
—Power of District Superintendent of Police 10 
administer oath —Reference to complaint in warrant 
—'Found gaming’, meani of—Arrest while 
coming from gaming house, legalsty of—Currency 
notes, coins and books, whether ‘instruments of 
gaming.” 

The complaint on oath referred to in s 6 of the 

Bombay Prevention of Gambling Act need not 


. necessarily be in writing, and need not necessarily 


"be recited in the warrant or set out in any com- 
plaint that may be subsequently filed before the 
Magistrate. 

The District Superintendent of Police is competent 
in cases contemplated by s. 6 of the said Act to 
‘administer an oathto the person making the com- 
-plaint before him. 

The words ‘found gaming’ in s. 5 of the said 
Act do not mean that the accused should actually 
be arrested in the place where the gaming has been 
going on. 

Where a person was seen coming out from a 
house in which gaming was going on: 

Held, that a legitimate inference could 
be drawn that he was in the house when 
gambling was in progress and was present there for 
the purpose of gambling. 

Though currency notes and coins are not in them- 
selves ‘instruments of gaming’, they would fall 
within the definition of the said expression in the 
Gambling Act if they are used as a subject or means 
of gaming. . . 

Books registering transactions in American futures 
are instrumentsfof gaming. B TRIBMOYAN MOTIRAM v. 
Ewerrzor, 31 Bom. L. R. 53; A. I. R. 1929 Bom, 78; 53 
B. 1387; 30 Or. L, J. 794 434 
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Bombay Prevention of Prostitution Act (XI of 
1923), 8. 7—'Prostitute', meaning of —Mistress and 
prostitute distinguished —Having stray paramour, 
effect of. 

eThe idea underlying prostitution is thata woman 
Should surrender for & monetary consideration to 
some one who is not in law entitled to have sexual 
intercourse with her. 

A mistress is not necessarily a prostitute, the 
relationship being of & more permanent nature than 
the casual relationship implied in prostitution. Nor 
would having astray paramour constitute a woman 
& prostitute. 

ombay Prevention of Prostitution Act XI of 1993 
does not contemplate any distinction between an 

ordinary prostitute and a common prostitute. B 

EMPEROR v. LALYA BAPU Japzav, 31 Bom. L. R. 521; A. 

I. R. 1929 Bom. 266; 36 Or. L. J. 787 336 


Burden of proof. See BENGAL TENANCY Act, 1885, 
s 170 (1) 203 
See Ixcoma Tax Act, 1922, s. 24 (1) 217 
See LANDLORD AND TENANT 192 
See LIMITATION Aor, 1908, Scu. I, Arr. 142 202 
See MALIOIOU8 PROSECUTION 619 
See PRINOIPAL AND AGENT 233 

— —- Oral Will or gift. 

A party who relies upon an oral Will or gift is 
bound to prove with utmost precision the words on 
which he relies with other circumstances of time and 
place O Aurr HUSAIN v. MOHAMMAD AIJAZ HUSAIN, 


A. I. R. 1929 Oudh 134; 6 O. W. N. 51 456 
Burma Courts Act (XI of 1922), s. 11. See Orvin 
PRocxpuxzs Oops, 1908, s. 104 (2) 253 


Burma Courts Manual, Para. 307 A (1). See 
ProvinolaL INGOLVENOY Act, 1920, s. 4l 582 


Burma Electoral Rules, r. 45, nature of— 
Finality of Governor's order, meaning oj— 
Notification of Governor, contents of—fFirst 


notification concerning legality of election—Subse- 

quent notification regarding costa, legality of. 

The provisions of r. 45 of Burma Electoral Rules 
are imperative in nature. 

The expression “the orders of the Governor shall 
be final" simply means that the orders passed by 
him in accordance with the report of Commissioners 
are final. The report fbnteins two matters, namely, 
one relating to election and the other relating to 
costa. The rule dods not expressly say that the 
orders relating to these matters should be passed at 
one and the same time though it may be desirable 


e to do so. Therefore, where a Governor in accord- 


ance with Commissioners’ report notifies an election 
to be invalid butedoes not make any order as to 
costs in that notification but issues a subsequent 
notification regarding costs, such subsequent notifi- 
cation is not ultra vires. R U. Maune Gyza v. U. Ba 


Tin, A. L'R. 1928 Rang. 293 57 


Burma xolse Act (v of 1917), 58. 5 (1), 30 (a) 
and '(b)—Financeial Department Notification 
No. 72 of $917— Possession or sale of tari, when 
punishable, f . i 
By para 1 (4) of Financial Department Notification 

No 72, ‘of the Government, of Burma, dated 18th 

September, 1917, tari is .exempted from all 

provisions of the Excise Act throughout Upper Burma, 

except in places within five miles of a licensed tart 

shop. : . 
Consequently except within such limits neither the 

possession nor the sale of tari is an offence. To 

prove an offence it is necessary to show that the 


5 
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lace of possession or sale is within five miles of a 
icenged tari shee R Auxe Span v. Emperor, A. I. 
R. 1929 Rang. 120; 7 R. 3; 30 Cr. L J. 752 254 


Burma Gambling Act (I of 1899), ss. 11, 12— 
Daing and gambler, respective offences of— 
Sentences 
The law regards the offence of the daing (owner, 

keeper or manager of a gaming house) as far 

greater than the offence of amere gambler. There- 
fore, under ordinary circumstances the former must 
be punished very much more heavily than the latter. 

R Empgror v. JAN MarsrRy, 6 R. 655, A.I. R. 1929 

Rang. 30; 30 Or. L. J. 709 60 

——— 8. 17. See Burma HABITUAL OFFENDERS 
Resteiorion Aor, 1919 255 


Burma Habitual Offenders Restrictlon Act 
(I| of 1919)—Burma Gambling Act (I of 1899), 
8. 1?—Applicability of former Act to persons 
proceeded against under latter Act. - 

The Habitual Offenders Restriction Act does not 
apply to Beron proceeded against under s. 17 of the 
Burma Gambling Act. R Enxpsror v. Macna Po 
SEN, 7 R. 1; A. L R 1929 Rang. 147 255 
Burma Vaccination Law (Amendment) Act (I 

of 1909), 8 13 (1). See VaoornaTION Act, 1880, 

s. 9 246 
Burmese Buddhist Law—Divorce—Dismissal of 

wife for adultery, whether amounts to dwvorce— 

Divorce by mutual consent—Right of wife to 

artvon. 

nder the Burmese Buddhist Law adultery of the 
wife does not ipso facto putan end to the marriage, 
and the mere dismissal of the wifeby the husband 
for adultery does not constitute a valid divorce. 

If a divorce by mutual consent is estabhshed, it 
is not open to either party to object to the partition, 
which such a divorce involves,on the ground of 
miseonduct of the other party. R Ma Me HLA v, 
Mauna Po Tuon,7 R. 98; A ii R. 1929 Rang. 196 

253 

—— — Inheritance—Death of child living with 
mother—Mother succeeds wn preference to sister. 
Under the Burmese Buddhist Law wherea minor 

who has not separated from hig mother dies, his 

mother succeeds tohis estate in preference to his 

sister. R Ma On Myarsa v. MA Mg. Bay, 7 R. 75; A 1. 

R. 1929 Rang. 162 589 

Inheritance—Devolution of property of 
owner leaving widow and son. e 
Under the Burmese Buddhist Law, when the 

owner dies leaving him surviving & widow and & 

son, the whole of his property, immeoveab¥e and 
moveable, devolves upon his widow to the exclusion 
of his son who takes no share 1n 1t during his mother's 

lifetime. PC Ma Mya v. Ma Mp Krin, 7 R. 388; 50 

C. L. J. 192; A. I. R. 1929 P. O. 246; (1929) M. W N. 

682, 34 O. W. N. 117 22 

C. P. Tenancy Act (I of 1920), 8. 100. Bee 
LIMITATION Aor, 1908, Sog. I, ART. 142 281 

Cess Act (IX of 1880), 8. 20, cI (b). See Basar 
Trnanoy Aor, 1885, s 103 (b) 854 


Charitable and Religlouse Trusts Ag (XIV of 
1920), s 3—Mussalman Wakf Act (XLII of 
1988), s. 4—Trust partly for public and partly 
for prwate purposes— Applicability of Act XIV 
or 1090— Remedy of person interested. 

he Oharitable and Religious Trusts Act, 1920, 
applies only to those cases where dhe entire benefit 
of the wakf or trust is allotted fo public purposes. 
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Where a trust is of a public nature my ergon 
t 


having an intérest in the said trust is entitled to 
make the application contemplated by s.3 of the 
Act of 1920, but he is not so entitled ifthe 
purpose of the trust*is partly public and partly 
private. Inthe latter case his remedy is to make 
an application under s. 4 of the Mussalman Wakf Act 
of 1923.°O SHABBIR HUSAIN v. AsmiQ Husain, 6 O. 
W. N. 316; A. IR. 1929 Oudh 225; 4 Luck 429 739 


Clty of Rangoon Municipal Act (VI of 1922), 
s. 80—Lower Burma Land and Revenue Act (II 
of 1876), ss. 46,47, 48—Property tax—Sale of pro- 
perty pending litigation relating to such property 
—Validity of sale—Lis pendens—Tranefer of 
Property Act (IV of 1882), 8 52. 

So far as property fasea as defined in s. 80 of the 
City of Rangoon Municipal Act are concerned, the 
Municıpal Corporation are entitled to put into force 
the summary method given in the Lower Burma 
Land and Revenue Act against the immoveable pro- 
perty itself quite independently of any remedy 
against the defaulter personally. 

The doctrine of [1$ pendens cannot be so extended 
as to prevent the Government ora local body from 
recovering its taxes and rates from a defaulter by 
sale of his properties so long as a suit is pending 
between the defaulter and his creditors relating to 
those properties. R ABDUR Raur v. N.P, L.8.P. 
COHETTYAR FIRM, 7 R. 113; A. I. R. 1929 Rang, 175 

575 


ss, 125, 214—Keeping open private market 
without license—Prosecution after three months 
from date of knowledge of ojffence—Limitatvon— 

Continuing offence. 

The accused were keeping open private marketa 
in Rangoon without & license. The Municipality of 
Rangoon knew of the Commissien of these offences 1n 
June 1927. The accused were prosecuted in January 
1998 and it was contended on behalf of the prose- 
cution that the prosecution was not barred as the 
offence wasa continumg one and the accused were 
keeping open the market even in January 1928 right 
up to the date of the prosecution. 

Held, that the prosecution was barred under s. 214 
(1) (b) of the City of Rangoon Municipal Act as the 
complaint was not filed within three months of the 
date on which the commission of the offence was 
first brought to the notice of the Oorporation. R 
Emperor v U. Turis Onn, A. I. R. 1929 Rang 122; 7 
R. 23, 30 Or. L.J 754 250 


Civil Procedure Code (Act V of 1908), ss, 2 
(11), 47—Emxecution  proceedvngs—Person sought 
to be proceeded against as legal representative of 
deceased judgment-debtor denying representatwe 
character—Question, whether can be gone into in 
execution. : 

Where in proceedings in execution of a decree a 
person is sought to be impleaded as the legal repre- 
sentative of a deceased judgment-debtor and the 
foundation of that liability is denied by him, execu- 


tion cannot issue without a finding as to the legal ` 


representative character of the party sought to be 
rendered liable and this i8 & question that must be 
dealt with in execution and not in a separate suit. 

A déoeree was passed by consen? against a Hindu 
widow which made the amount payable a charge 
upon certain 4mmoveable property. The defendant 
subsequently surrendered her estate to her husband's 
reversioners who thereafter sold iti, On the death of 


eer 


eun 
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the widew the plaintiff sought to bring the vendee 
as the egal representative of the deceased. He con- 
tended that he was not a legal representative of the 

. 


widow: 

eld, that the question of the representative 
chafacter of the vendee must be determined in 
execution under s. 47, Civil Procedure Code, and could 
not be referred to a separate suit. M ABRUPAMMAL 9 
THOYAMMAL 122 


8.10,S8ch. Il, para. 20, application of— 

Application for filing ofaward in matter referred 

to arbitratin without intervention of Court whether 

suit—Stay of such application during pendency of 
suit in other Court. 

Section 10, Civil Procedure Code, is applicable only 
to suits. 

An application under para. 20, Sch. II, Civil Pro- 
cedure (ode, is nota plaint and the hearing of such 
an application is not a suit though under cl. (2) of 
the parargaph it has to be numbered and registered as 
a suit, Therefore, such an eye cannot be 
stayed under s.10, Oivil Procedure Oode, during the 
pendency ofa previously instituted suit in another 
Oourt. L GURBAEKSH SINGA v. Sant Ram, 30 P.L R. 
395; A. I. R. 1929 Lah 533 94 


8. 11, application of—Res judicata, general 
principles of, when applicable— Litigating under 
same title, meaning of. 

Tf a case is covered by the provisions of s. 11, Civil 
Procedure Code, the general doctrine of res judicata 
eannot be invoked. 

Before a judgment can be res judicata it is neces- 
sary that the parties to the two suits must have 
been litigating under the same title, 

Where the previous suit was brought by the plaintiffs 
as expectant reversionary heirs and the subsequent 
as owners: 

Held, that the plaintiffs were not litigating under 
the same title. L Qasr ALI v. PURAN Mau 68 
8. 11— Consent decree, whether operates as rea 

judicata. 

A consent decree would operate as res judicata 
only in respect of matters which were specifically 
put in issue by the defendant in the suit. M 
RAJAH OF VENKATAGIRI v. BuDAM VRNKATASUBBAYYA, A. 
I. R. 1929 Mad. 694 295 
s. 11— Pleadings—Question of res judicata— 
Raising plea for first time wm second appeal— 

‘Iatigating under same title'—' Prior surt’. < 

The question of res judicata can be raised for the 
first time even in second appeal. Pat WABILaN v 
Syap Hussar, 8 Pat. 107; A. I. R. 1929 Pat. 173 167 


8. 11—Res judicata—Parties arrayed as co- 
defendants in previous suit—Practrce. 

Where the parties were arrayed in the previous 
suit as co-defendants and no issue arose between 
them, the decision in such suit cannot operate as 
res judicata between them in a subsequent suit. A 
SHAM Dar Rar v. REANUKA RAI 100 
—— —— 8. 11—Res judicata—Subsequent suit not 

triable by former Court—Decision by former Court 

whether res judicata—Res judicata, general 
principles of, when may be invoked. 

A decision on an issue by a Court of inferior juris- 
diction will not operate asa barto the trial of that 
issue by & Court of superior jurisdiction in a subse- 
quent suij ifthe latter suit was be ond the jurisdic- 
tion of the Oourt of inferior jurisdiction, 

Though the rule of res judicata is not limited to 
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the provisions of s. 11, Civil Procedure Oode, the 
doctrine of res judicata on general principles can- 
not be invoked in such a manner as to render the 
provisions of the said section nugatory. L NrIRBHR 

AM v. Moon OHAND, A. L R. 1929 Lah. 781 83 


———- 8.11, Expl. IV—Constructive res judicata— 

‘Heard and decided’. 

Where a matter was constructively in issue ina 
previous suit in order to constitute res judicata it 
need not have been heard and finally decided by 
the Court. L Musamman Hussain v. GHULAM Br, 11 
Lah, L. J. 97 805 


———— 8.11, Expl. IV—Decree for pre-emption— 
Vendee notimpleaded as party recovering his share 
by suit—Suit by pre-emptor for refund of portion 
of purchase money ission to set up claim in 
Sendet suit—Res judicata—Rule against partial 
pre-emption. 

A sold certain land to B and C. X, a pre-emptor, 
sued B and obtained possession on payment of the 
purchase-money. C sued X, impleading B also as 
a party, for recovery ofhis half share alleging that 
the decree for pre-emption was not binding on him 
as he was not a party to it. X did not in that 
suit claim a refund of half the purchase-money 
from B but subsequently instituted a suit for the 
same against B. B pleaded that the suit was 
barred by res judicata as X might and ought to have 
set up his claim in the previous suit : 

Held, (1) that the suit was not barred by res 
judicata ; 

(2) that the suit did not in any way infringe 
the rule against partial pre-emption. L Gurpas 
Mar v. Ram Bug Mar, A.I. R. 1929 Lah. 294 229 


————— 8.11, Expl. IV— Res judicata between co- 
defendants —Matters which might and ought to have 
been raised—Scope of Expl. (iv). 

In order that an adjudication may operate as 
res judicata between co-defendants (i) there should 
be a conflict of interest between the co-defendants, 
(it) 1t should be necessary to decide on that conflict 
in order to give the plaintiff relief appropriate to his 
suit and (iti) the judgment should contain a decision 
ofthe question raised as between the co-defendants. 

When the claim & res judicata is based on Expl. IV, 
s 11, Civil Procedure Code, it is not necessary that 
there should ha¥e been any express decision on the 
matter which ought to have been made a ground 
of defence or attack. But for the provisions of the 
section to be operative at all, the issue, or the 
matter in issue, must have been heard and finally 
decide@ in ghe earlier case; that is to say. the 
decision in the earlier case must have been such as 
to imply an adverse finding on the matter which 
ought to have been madea ground of defence or 
attatk 

A and B, two co-heirs, purchased certain pro- 
petty. The other co-heirs sued for partition con- 
tending that the purchase was on behalf of all the 
co-heirt and that there was an agreement that when 
the purchase-money was paid the property would be 
divided between all the co-heirs S the wife of A, 
admitted €&he plaintifls’ claim but B and the other 
defendants denied the agreement, The agreement was 
held not proved B and the other defendants were held 
to be in possession and the suit was dismisseg on 
their own be Subsequently S sued B and the 
other defendants for partition alleging that the property’ 
wis purchased by A and B, that it was conveyed 
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by A and B to a third person, and repurchased 
by Bfor himself and A. The defendants contended 
that the suit was barred by res judicata: 

Held, that the suit was not barred R Ma SHIN 
v. Mauna Han, 7 R. 80; A. L R. 1929 Rang.102 587 


———— 8.11, Expl. IV—Suit by puiene mortgagee— 
Omission of prior merigagee to set up priority— Res 
judicata 
A, B and C held successive mortgages over a 

certain property. C paid off A's mortgage-debt. B 
thereafter sued upon his mortgage impleading A 
and OC as parties, and specifically stating that 
the mortgages of A and C were not entitled to any 
priority over his mortgage. A and C did not 
appear in B's suit and the property was sold in execu- 
tion of B's decree C subsequently sucd for sale of 
the property on foot of A's mortgage which C had 
redeemed : 

Held, that the rule of res judicata applied, and C 
was not entitled to sellas he had lost his priority 
over B's mortgage by his (C's) omission to plead his 
priority in B's suit. A MUSHTAQ AHMAD v. AFZAL 
Breau 820 


8. 11,0. XXI, r. 58—Objection application 
agatnst attachment dismissed—Second application 
on different grounds, competency of. 

Where once an application objecting to attachment 
and sale ofa property has been dismissed, a second 
application even on different grounds is not enter- 
tainable. L Nanak OHAND-DAULAT RAM v. Boota 


Sinaz, A. I. R. 1929 Lah. 470 816 
s. 20 (b). See DEKKHAN AGRIOCLTURISTS' 
RELIEF Act, 1879, 8. 3 150 


ss. 20 (c), 21—Parinership—Agreement 
entered into at one place —Business conducted 
at another—Surt for drssolutton—Proper forum— 

Objection as to place of suing —Promissory note 

by one partner to another by way of security—Swuit 

on note, maintainability of—Failure of business, 
whether amounts to dissolution. 

Where acontract of partnership is entered into at 
one place for carrying on a business at another 
place, a suit for dissolution of the partnership can 

e instituted at either place at the plaintiffs option. 

An objection asto the place ef suing cannot be 
allowed by an Appellate Court, unless there has 
been a consequent failure of justice. e 

Where a partner executes a promissory note to 
another partner by way of security for the amount 
which may be found payable by him, the latter 
cannot filea suit upon the promissory note until it 
is known what amount i8 dueto the former. Tho 
proper course to be adopted by the fofmer 1s to file 
a suit for dissolution of partnership. 

The mere failure of a partnership does not ipso 
facto dissolve it. A Gur DAYAL v, BUKHNANDAN ,LAL, 
A. I. R. 1929 All. 236 824 
8. 47. See Orvin PRoogbuRS Cops, n 8. 

22 





8.47. See Orvin Procepure Oore 1408, 
< 789 


S. 47— Execution sale—Judgment-debtor 
kept out of knowledge of efecution proeeedings by 
fraud of decree-holder—Suit by auction-purchaser 
for possession—Judgment-debtor's right to object to 
«cecution—Matters relating to execution—Sepurate 
suit, when barred. 

AU questions between the parties tothe suit or 
their representatives relating to the execution, dis- 
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charge or satiffaction of the decree must beg raised 
and determined in the execution proceedings eis pro- 
vided by the Code and not otherwise, and the parties 
er their representatives are precluded from raising 
or canvassing any such question in any separate hit 
or proceeding, except by way of defence in a sepafhte 
suit when the defendant has been kept out of know- 
ledge of,the execution proceedings until after the 
suit had been brought, by the fraud ofthe decrees- 
holder or judgment-creditor O BENI MADHAB v. Rar 
Onaran ABI, A. I R 1929 Cal. 247; 33 O. W. N. 165; 
56 O. 467 558 


S. 47—Exoneration of party—Fresh suit 
against same party—Competency of suit— 
Application under s. 47—Objection that applicant's 
remedy 1s by suit~-Institution of suit—Defence that 
suit is barred by s. 47—Hstoppel. 

A voluntary and unqualified abandonment, of a 
claim against a defendant would operate as an 
unqualified dismissal of the suit as against him so 
asto bar asecond suit on the same cause of action. 

A party who successfully resists an application 
under s. 47, Civil] Procedure Oode, on the ground 
that the applicant's remedy is by way of a regular 
suit, cannot when the applicant subsequently files 
a regular suit, contend that the suit is barred by 
s. 47, Oivil Procedure Code. N UTTAMOHAND v. 
SaALIGRAM, A.I. R 1929 Nag. 79 285 


—— 88,47, 115, O. XXI, r. 22— Application 
for execution after oneyear from date of decree— 
Arrest without using notice to show cause—Legality 
of arrest—Appeal from order of arrest, competency 
of —Revision. 

Under O XXI, r 22, Civil Procedure Code, where 
an application for execution of a decree is made more 
than a year afterthe date ofthe decree the Oourt 
is bound to issue notice to the judgment-debtor to 
show cause before ordering his arrest, and if the 
Court dispenses with the notice under sub-r. (2) of 
the said rule it is bound to record its reasons. Failure 
to comply with the provisions of this rule is not a 
mere irregularity but an illegality which goes to the 
very root of the proceedings and renders them void 
for want of jurisdiction 

Where an application for arrest ofa judgment- 
debtor was made after the expiry of more than one 
year from the date of the decree and the Executing 
Court, overlooking the provisions of O, XXI, r. 22, 
Civil Procedure Code, committed the judgment- 
debtor to Jail without issuing him notice to show 
cause, and the judgment-debtor contended in second 
appeal that thearrest was ulira vires: 

Held, (i) that the arrest was ultra vires as no notice 
to show cause was issued before arrest; e 

(ii) that the order committing the judgment-debtor 
to jail was not appealable as the question of juris- 
diction was not raised before the Executing Oourt 
and no matter contemplated by s. 47 of the Code was 
decided by the said order; 

(ii) that the High Court would, however, set aside 
the order in revision as otherwise irreparable injury 
might be caused to the judgment-debtor. R Rampas 
v. KANNAMAT, 7 R 110; A. I. R. 1929 Rang. 161 245 


— ——— 8. 47, O. XXI, r. 16— Assignment of decree by 
decree-holder—Sutt by judgmenj-debtor for declara- 
tion of invalidity of assignment, maintainability of. 
A suit by a judgment-debtor for a declaration that 

the assignmtnt of the decree against by the 

decree-holder is invalid is maintainable. L ISHAR 
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Das Gor Ram v. Sania RAM, A. T. R. 1929 Lah. 51 
e 893 

—— —— 8, 47,0. XXI, r. 100— Purchaser of non- 
transferable holding, whether representative of judg- 

ment-debtor—Proceedings under O. XXI, r. 100, 

Civil Procedure Code, competency of. 

A purchaser of a non-transferable occupancy 
holding in execution of a decree against the terunt is a 
representative of the original tenant and is not entitled 
to maintain an application under O. XXI, r. 100, 
Civil Procedure Code. Pat SHoBARI KURMI v. PHANI 
ars OnowpHuzy, 10 P, L. T.242; A. I R.1929 iu 

30 


8. 5B (4)—Proceeding simultaneously against 

-debtor and surety, legality of — udgment- 

debtor seriously ill—Suffictent cause for non-produc- 
tion of judgment-debtor. 

Under s. 55 (4), Oivil Procedure Code it is not 
open to & Oourt to proceed both against the judg- 
ment-debtor and the surety. It can proceed only 
against one or the other. 

Illness of a judgment-debtor incapacitating him 
to attend the Oourt without serious risk to his ATE 
or life is a sufficient excuse toa surety for not pro- 
ducing him in Court L SARDAR SINGH v. IMPERIAL 
BANK or RAWALPINDI LTD., A. I, R. 1929 Lah. 479 910 
——— 8. 60 (k). See Provipent FUNDS Act, 1925, 

88, 2, 3 622 
————- 8. 91. See HIGHWAY 513 


s, 92—Religious trust—Righta of founder's 
heirs to Misco where there are no trustees— 
Surt by private individual to recover trust property 
from trespassers—Sanction, whether necessary— 
—Civil Procedure Code (Act V of 1908), Sch. 

IT, para. 20. 

The right to manage a trust reverts to the heirs 
or legal representatives of the founder of the trust 
where no trustees are in existence and where no 
provision has been made by the founder for the 
appointment of new trustees after the death of those 
originally appointed 

A suit instituted by a plaintiff in his private 
capacity to recover possesion of trust property from 

rsons who are alleged to be trespassers does not 
ell within the purview of s. 92, Oivil Procedure 
Code. B KASHINATH MAHADEV v. GANaural KRSHAYv, 31 
Bom. L R. 849: A. I R. 1929 Bom. 193 523 

8. 92— Religious trust—Suit for removal of 
trustee—Grounds for removal—Mere inaccuracy of 
accounts and petty neglect of duty not sufficient 
grounds 

A trustee should not be removed merely for in- 
aceuracy in accounts or petty neglect of duty. The 
acts or omissions proved against him must be such 
as to endanger the trust property or to show a want 
of honesty, or a want of proper capacity to execute 
his duties or a want of reasonable fidelity. A BAL- 
MAKUND v. Nanak OHAND, A. I. R. 1929 AlL 433; (1939) 
A. L. J. 438 828 


—— ——— 88. 92, 109—Suit jor scheme in respect 
of alleged public temple and for accounts—Decision 
of trial Court that trust is private—Reversal of 
decision by High Court—Order of remand to trial 
Court for decision om other points, whether ‘final 
order'—Leave to dppeal to Privy Council. 

Where, ina suit under s 92, Civil Procedure Code 
in respec? of an alleged public temple, for 
accounts for alleged breach of trust, sand for 
framing of & eme, the first Court dismissed 
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the suit holding that the temple was private, but 
on appeal the High Court reversed the decree hold- 
ing that the temple was public and remanded the 
case to the trial Court for disposal on the other 
points : 

Held, that though the order had the effect of 
holding that the defendants were the trustees ofa 
public institution, since it had not the effect of 
making the defendants liable to render account as 
prayed for, unless other facts were proved, viz, 
that they had been guilty of breach of trust, the 
order of remand was not a final order within the 
mêsning of s. 109, Civil Procedure Code and was not 
appealable to the Privy Council. M MUNDAROHERI 
TEN v. THAOHANGATH Poruan, A. I. R.1929 Mad. 

300 


— —— 8.96 (3), O. XXIII, r. 3, O. XLIII, r. 1 (m) 
—Appeal from order directing compromise to be 
recorded— Appeal after passing of decree in accord- 
ance with order, competency of. 

The right of appeal against an order directing 
a compromise to be recorded passed under O. XXIII 
r. 3, Oivil Procedure Oode, is not lost by reason of 
the decree having been passed in accordance with 
the order. PatSasurrer THAKURAIN v. F. A. Savr, 10 
P. L. T. 293; 8 Pat 528; A. I. R. 1920 Pat. 318 189 
—— —— 8. 97, O. IX, r. I3—Ex parte preliminary 

deeree—Order refusing to set a ex parte decree 

—Appeal—Passing of final decree—Competency of 

appeal. 

An appeal from an order refusing to set aside an ex 
parte preliminary decree is not incompetent merely 
because a final decree is passed before the filing 
of the appeal. 

Under the present Oivil Procedure Code, the 
right to preferan appeal from a preliminary decree 
is not taken away by the pesing ofa final decree. C 
KASI NarH GHOSH v. mat ALI, A. I. R. 1928 Cal. 
720; 32 O. W. N. 858; 48 O. L. J. 28 557 


—— 5.100. 

Where the lower Appellate Court arrives at a 
conclusion, which is an inference based upon an 
erroneous view of law, the judgment is open to 
question in second appeal. N Laxman SINGH v. Binks, 
A,I R.1929 Nag. 190 283 
— ——— 3.100—Finding of fact based on misappre- 

hension of lauf—Intevference in second appeal, 

A finding offact based on misapprehension of 
law as enunciatedjn a ruling is not binding in second 
appeal. L BxapAR v KAMUN, A. L R 1929 Lah. zi 

4 
————.8. 1Q0—Second appeal—Finding of fact, 
interference with. 

A finding of fact whether correct or not, when 
supported by evidence cannot be challenged in 
second appeal L MUHAMMAD YAHYA v. RAHMAN ALI, 
AL R. 1929 Lab 165 813 


tm 9. 100— Second appeal— Question of adverse 
or exglusive possession based on inference of facts, 
whether question of law. 

The decision of adverse or exclusive possession 
based on inference, of facts is open to second 
appeal. mio proper Tefal effect of a proved fact is 
essentially a question of law. Pat JAGBYANAND 
Panny v. GIRJA NANDA PANDE, A. I. R. 1929 y 
— ——— s. 100—Second  appeal— Question of law 

taken for first tige. 

A question of law may be taken up for the first 

e 
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EUR Second appeal, A Smam Dar Rar v, RANUKA 
AI 


100 

88. 100, 101—Erroneous finding of fact by 

frst Appellate Court—Interference in’ second 
appeal, when justifiable. 

Having regard to the provisions of the Civil Pro- 
cedure Code, 1908, ss, 100 and 101, there is no jurisdic- 
tion toentertain a second appeal on the ground of an 
erroneous finding offact, however gross OI inexcusable 
the error may seem to be. 

Where, therefore, the 





first Appellate Court comes 
to a clear finding of fact, and there is evi- 
dence on which it could properly arrive at such 
finding, it is not open to the igh Oourt in second 
appeal to interfere with the finding of fact thus ar- 
rived at. P C Rau: PATEL v. K18HORR Singa, A. I. R. 
1929 P. O. 190; 33 O. W. N. 893; (1929) A. L. J. 780; 31 
Bom. L R 883. 57 M. L. J. 905: 50 ©. L. J. 187; (1929) 
M. W., N. 452; 30 L. W. 443; 25 N. L. R. 121 1 


———— 88. 100, 101—Second appeal—Non-interfer- 
ence with erroneous finding of fact 

Under the Oivil Procedure Code, 1908, no second 
appeal lies except on the grounds specified in s. 100 
of the Code, 

An erroneous finding of factis a different Vaid 
Bltogether from an error or defect in procedure, an 
there is no jurisdiction to entertain a Becond appeal 
on the ground of an erroneous finding of fuc Bow 
ever gross or inexcusable the errormay seem to be. 
P C Rasa or PITTAPUR v SEORETARY oF STATE FOR 
INDIA, A. L R. 1929 P. Q. 152; 33 O. W. N. 725; 31 
Bom. L. R. 866; 6 O. W. N. 503; (1929) A. L. J. 702; 
30 L. W. 9: 57 M L. J. 64; 52 M, 588; (1029) M. W. N. 
442; 50 O. L. J. 30 481 


8. 100, O. XVII, r. 1—Procesa-fee paid with" 
out delay—Court's duty to effect service—Non- 
attendance of witnesses for want of service— 
Court's refusal to grant adjournment—Second 
appeal. 

Where a party has paid process-fee for summon- 
ing his witnesses without delay, itis the duty of 
the Court and its officers to see that the service is 
effected and an adjournment necessitated by non- 
attendance of witnesses for wan? of service is an 
adjournment in the ordinary co and is not 
strictly governed by the provisions O XVII, r. 1, 
Civil Procedure Code. Under such circumstances the 
Oourtis bound to grant adjournneent and if it fails 
to do so the High Court can interfere even in 
second appeal. L MANI RAM v, JAGAN Nate, A. I. R. 
1829 Lah. 620 e * 891 
8. 100 (c)—Punjab Courts Act (VI of 1918), 
8. 41—Appeal wrongly decreed ex parte—Second 

appeal— Power o High Court to reverse decree, n 

Where an appeal is decided ex parte by the lower 
Appellate Oourt, the High Court jurisdiction dn 
second appeal to reverse the lower Appellate Court's 
decree on the ground that it was wrong in pypceed- 
ing to decide the appeal ex parte. L Hanpans Rat v. 
LAKSHMA Nanp 229 


8.100 (0), O. XLI, r. 425-—Seconde appeal— 
Death of a platntiff-respondent after remand— 
Legal representative not brought on record—Abate- 
ment, omission to consider question of-—Substantral 
error or defectin procedure. 

The question whether an abatement has oceurred 
and if so whether it is possible to allow it to bb 
. Bet aside or not, in consequence of a plaingif- 

respondent dying Without his legal representatives 
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being brought on the record after the case was 
eremanded for further enquiry under O XLI, 125, 
is a good ground fog seen ap L Nam v. 
Axrao Singa, 10 Lah, L. J. 497; A.I. R. 1029 Lah. 119; 
30 P. L. R. 13 665 


———*8. 104 (2), 0. XXI, r. 90, O. XLIN, r.1 0) 
—Order on application to set aside execution sale— 
No second appeal—Burma Courts Act (XI of 1922), 
8 11, effect of. 

An appeal from an order under. 0, XXI, 
r. 92, Civil Procedure Code, lies under O. XLIII, r. 
1 (7), and unders. 104 (2) of the Code no further 
appeal lies from any order passed in such appeal. 
The provisions ofs.llof the Burma Courts Act do 
not affect those of s. 104 of the Oode. R Mauna Pr 
SEIN v. Ma Tarn Mya, 7 R.37; A. I. R 1999 Rang. 119 

253 


—~— 8: 107, O. XXV, r. 2, O. XLI, r. 10 2), 
O. XLVII, r. 1—Dismissal of appeal for failure 
to furnish security for costs—Power of Court to 
restore appeal for sufficient cause—Review, whether 
permissible, 

An Appellate Court has power to set aside the 
dismissal of an appeal for failure to furnish security 
for costs ifit is proved to its satisfaction that the 
appellant was prevented by any sufficient cause from 
furnishing the security within the time allowed. 

Rule 10 of O XLI, O1vil Procedure Code, is not 
exhaustive of the powers of the Appellate Court in 
matters relating to security for costs in an appeal. 

The words “any other sufficient reason” oceurring 
in O. XLVI, r. 1, Oivil Procedure Code, have to be 
interpreted as meaning any reason sufficient on 
grounds at least analogous to those specified im- 
mediately previously in the said Tule, and do not 
include such a ground as an explanation for default 
of appearance. 

Courts ought not to create a  casusomissus by 
interpretation of a Statute save in some cages of 
strong necessity. M Srinivasam PILLAI v. RUKMANI 
Amara, 55 M. L. J. 330; 28 L. W. 358; (1928) M. W. N. 
701; A. I. R. 1928 Mad, 964 791 

S. 109, See Oyi Procepurs Copr, 1908, 

8,92 300 


— —— 8. 110—Leave to appeal—Final decree 
modifying original decree on question of interest 
—Appeal as regards principal dismassed— Decree, 
whether of affirmance or reversal—Tests—Consiruc. 
tion of s. 110, 

Where the trial Court decreed a mortgage-suit 
for the entire amount claimed with costs, but dist 
allowed interest after the institution of the suit, 
and the defendants filed an appeal to the High 
Oourt, and the plaintiffs also filed a cross-appeal as 
to interest pendente lite and the High Court dis- 
missed the defendants’ appeal and decreed the 
plaintiffs’ aos appeal directing that the decree of 
the Court below be modified to the extent that 
interest at the bond rate shall run 
upto the expiry of the period of grace and the 
defendants applied for leave to appeal to His 
Majesty in Council: 

Held. that the decree of the Subotdinate Judge was 
nof affirmed but was modified and the decree of 
the High Court sought to be appealed from was 
consequenyy a decree not of affirmance but of 
reversal of the decision of the Subordinate Jud 
ona substantial question of interest involved4n the 
litigation, 


on the principal 
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pogre to appeal cannot be withheld, unless it cam 
be Shown t the decree, or the final order 
appealed from affirms the decision of the Court 
immediately below passing such decree or order. 
A decree which substantially alters the decree of 
the Court below cannot be said to be a decree 
affirming that decision, 

In construing a decree as to whether itis one of 
affirmance or of reversal or variation, one should 
look to the substance of the decree and see what 18 
the subject-matter of the appeal to His Majesty in 
Council, Pat Jamna PRASAD SINGH v, JAGARNATH 
Prasap, A. I. R 1929 Pat. 561 193 


8. 110—Valuation—Suit involving claim to 
future mesne profits—Future mesne profits to be 
taken into consideration. 

In ascertaining the amount or value of the 
subject-matter ofa suit in the  Oourt of first in- 
stance, for the purposes of s. 110 of the Qode of 
Oivil Procedure when the suit involves a claim for 
mesne profits, the mesne profits which might be 
awarded by the Court, whether they had actually 
accrued at the date when the suit was instituted or 
whether they were future mesne profits, should be 
taken into consideration, Pat Guru Manto v. RAGHU 
SINGH, A. I R.1929 Pat 547 189 
——— 8. 105. See Orm Procepugs Ooper, 1908, 

s. 47 245 


8, 115—Case’, meaning of—Order restoring 
suit dismissed for default—Revision. 

An order restoring to the flle a suit which has 
been dismissed for default of appearance is open to 
revision under s. 115, Civil Procedure Code. A 
Fage OHAND v. HAREISHUN Das, A, I, R. 1929 All, 599 

111 
———— 6. 115—Following obsolete  authorities— 

Material irregularity— Revision. 

To follow obsolete authorities is a material irregu- 
larity onthe part of a Judge and affords a good 
ground for interference in revision. L Frau DULLO 
Marn-Rax Lan v Pinu Ganga Raw-Largr Raw, A. T. R. 
1929 Lah, 824; 1] Lah. L. J.491 96 
————— $8. 115—Revision—Dismissal of suit on 

question which does not. really arise— nterference, 

Where a subordinate Court has thrown out a 
suit on a question which does not really arise in 
the case, the High Court can interfere in revision. 
L Guepas Marv. Ram BHEJA Mar, A. IR. 1929 Lah, 
294 229 


*— ——— 88. 115, 47, 0. XXI, r. 78—Hzecution sale 
—Application by judgment-debtor to set aside sale, 
dismissal of—Appeal allowed—Second appeal by 
auctson-purchaser, whether lies—Revision, 

Where an application by a judgment-debtor to 
set aside a sale in ‘execution of a decree in favour 
of a stranger is issed, an appeal lies, but where 
the Appellate Court allows the appeal, no second 
appeal lies to the High Oourt atthe instance of the 
auction-purchaser and, therefore, a civil revision 
petition properly lies. M KRISHNA IYYPR v. MUTHUSWAMI 
THBVAR, À.l R. 1929 Mad. 84 789 

8. 115,40. IX, r. 9—Application for restor- 
ing suit dismissed in default—Application for re- 
storat$on of such application, competency of —J liness, 
whether suficient reason—Summary Teqection of re- 
storation application— Revision, 

An application to restore an application for 
restotation ofesuit dismissed in default, is main- 
tainable, 
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Tilnesa of the applicant on the day fixed for 
hearing the application for restoration of the suit 
is a sufficient reason for restoring the application 
and if a Court rejects such an application summarily 
without affording the applicant an opportunity to 
substantiate his allegations, ıt acta with material 
irregularity in the exercise of its jurisdiction and 
the order of rejection is liable to be set aside in 
ee L Nann Lat v. Jaraa Raw, A. L R. 1929 PET 

78 


——— — 8.115, O, XXI, rr, 58 to 63— Claim proceed- 
1ngs--Scope of enquiry —Removal of attachment 
on the ground that decree is time-barred, legality 
of — Rewsion. 

It is not within the scope of an enquiry under 
O. XXI, rr. 58 to 61 of the Civil Procedure Code, to 
decide whether the attaching crediter had the right 
to execute his decreo, and & claim should not be 
alowed merely on the ground that the application 
for execution is time-barred. 

The High Court will not ordinarily interfere in re- 
vision with orders passed in claim proceedings under 
O. XXI, rr. 58 to 61, Civil Procedure Code but may 
interfere where there are special circumstances 
justifying such interference. R 8, B. SOMASUNDARAM 
OnzrrYAR v. Ma Sawe Terr, 7 R.132; A. L R.1929 Rang. 
152 578 
——— 8. 115, O. XXIII, r. 1— Withdrawal of suit— 

No formal defect im plaani—J'urisdictvon. of Court 

to allow withdrawal with liberty to bring fresh 

suk — Revision. 

A Court has no jurisdiction to permit withdrawal 
ofa suit with liberty to bring a fresh suit where 
there is nothing to show thatthe suit must fail by 
reason of some formal defect andthe High Court may 
interfere in revision where an order permitting 
withdrawal of a suit doas not state that there are 
any formal defects in the plaint., C FHARSHAMUKHI 
Daası v. BARAT OHANDRA Ava, 32 O. W. N. 1244. 864. 


————— 8,115, O. XXXIII, r. 5 (d)—Order dismiss" 
ing application for leave tosuein forma pauperia 
—RHevisyon—Plgint not disclosing cause of action 
and case being time-barred, distinction between— 
Rejection of, claim for being time-barred, legality 


of. 

An order dismissing an application for leave to sus 
in forma pauperis on the ground that the claim is 
time-barred 18 not an interlocutory order and is open 
to revision. 

"Thére is @ clear distinction between a plaint not ' 
disclosing a cause of action anda suit being barred 
by time. A Court is, therefore, not empowered to 
exter into the complicated question of limitation . 
arising inacase under the terms of O. XXXIII, r.5 
(d), Oivil Procedure Oode. L ALLAH Wasar v. MUHAM- 
Ma» Baxusg, A. I. R, 1929 Lah, 498 95 


——4— 8,115, O. XLI, r. 23—Order of remand 
under inherent power—Appeal, 

An order of remand made under s. 151, Civil Proce- 
dure Ode, is appeelable, © RAbHARANI BANTRA D, 
RAMESHOHANDRA uni, A. I. R. 1928 Cal. 218 678 
8.135—Criminal Procedure Code (Act V 

‘of 1898), 8. 488— Warrant of arrest in maintenance 

proceedings—Proteetion from arrest. b 

Section 135, OiwileProcedure Oode, does not exempt 
'& party from Being arrested by a Criminal Oocurt 
in execution of an order under s. 488, Oriminal 
Procedure Code. |, Dawı v. EgsvmBon, 90 Or. L. J, 
788; A. LR, 1929 Gah. 785 z 238 
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8. 144—Discretion of Judge—Restitution. 
Section 144, Civil Procedure Code, does not give 
the Judge any discretion. Restitution should be 
ordered as a matter of course in order to bring about 
status quo ante. R U. Mauna Greg v, U. Ba Tin, A. L 
R. 1929 Rang. 293 57 


—— 8. 144—Ezecution — sale— Purchaser by 
decree-holder—Decree modified in appeal—Judg- 
ment-debtor's right to recover his properties on 
payment of decree debt. 

here the decres-holder isthe  auction-purchaser 
in an execution sale the judgment-debtor is entitled 
to recover hia properties backon payment of the 
decree amount, if the decree is subsequently modified 








imappeal, R Mauna Ban Gy1 v. Ma Nawr Bon, 7 R. 
107; A. I. R. 1929 Rang. 157 252 
$. 144, O. XLI, r. 5—Restitutton proceedings 


—filing of appeal, whether ground for stay of 

restitution proceedings. 

Restitution proceedings cannot be stayed merely 
because an appeal bas been preferred fromthe decree 
or order which varied the decree or order ofthe 
first Court. s 

The doctrine of restitution is based onthe principle 
that the Court will not permitan injustice to be done 
by reason of an erroneous order made by it when 
that erroneous order has been reversed and the Court 
will restore the parties to the position which they 
would otherwise have occupied. N MULOBAND v. TARA- 
CHAND, A. I. R. 1929 Nag. 240 288 


—— — 8, 145, proviso— Execution against surety 
before proceeding against judgment-debtor, legality 
of—Notice to surety, necessity of. 

here is no law which makes it incumbent upon 
the decree-holder to proceed against the judgment- 
debtor first before proceeding against his surety. But 
there must be notice to the surety of some kind before 
his property can be attached in execution of the 

decree. L MUHAMMAD Ewaz s. HAJI NANBH Mian, 11 

Lah. L. J. 40; A. I. R. 1929 Lah. 205; 30 P. L. R. 131 





226 

8.146. See Ounu RExT Aor, 1886, s 154 
. 452 
-——— $. 149. Gee Court Fess Aor, 1870, s. 7, 

sub-s, (4) ° 493 
—————— 8, 151—Inherent  jurisdiction— Restoratvon 

of execution application dismissed in default— 

Appeal, 

Under 8.151, Oivil Procedure Code, an Executing 
Court can restore an application for exegution grhich 
has been dismissed for default, and should be 
done notwithstanding that the applicant has an 
alternative remedy by making a second application 
for execution, if tle applicant satisfies the Court that 
it should exercise itg inherent jurisdiction ex debito 
justitia. è 

An appeal does not lie from an order passed unde 
8. 151, Orvil Procedure Code, L Oo-orzRATIVB Soewrery, 
BEAL v. AHMAD KHAN 372 


88. 151,152—Court Fees Act (VII of 1870), 
è. ló—Incorrect decree—App&cation for * amend- 
ment and for review— Inherent power to amend— 
Application for amendment allowed —Inherent 
pougr to order refund of Court-fee on application 
for review " 
In a suit against A, B, C and D the psig 

claimed a deoree for meane profits against A an 

B. The suit was decreed against the defendanis wut 

the decrey was drewn uff making A,B, C and D 
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liable for mesne profits. There was an appeal by 
the plaintiff but the decree of the lower Oourt yma 
substantially confirmed. C and D subsequently, 
found out that they had wrongly been made liable 
for mesne profite and applied to the Appellate Court 
for amendment ofthe decree. They also preferred 
an application for review of the judgment: 

Heid,(1) thatthe Appellate Court had power to inter- 
fere and amend the decree either unders. 152 or 
under 8. 151, Civil Procedure Code; 

2) that the Oourt bad inherent power to order 
refund of the Oourt-fee paid on the application for 
review even though asa matter of form, the appli- 
cation for amendment had to be allowed and the 
apploation for review dismissed, R OHETIYAR Firm 
v. Ko Yin Gyr, 7 R 88; A. I.R 1929 Rang. 158 585 


— ——— 8, 151, 0. XLI, rr. 23, 33—Remand under 

8. 101—4AÀ ppeal, competency of. 

No appeal lies from an order of remand made with- 
out reliance on the provisions of O. XLI, r 23, Civil 
Procedure Code 

Section 151 of the Oivil Procedure Oode authorizes 
a remand for reasons other than thoseembcdied in 
O. XLI, r. 23 of the Civil Procedure Code. N SoBHARAM 
v. RAMPRASHAD, A. I. R. 1928 Nag 63 280 
—— O.]),r.1i. See Ovit ProcapurE Cops, 1908, 

O. XXII, 8. 1 725 


O. i, r. tO—Party respondent, omission of, 
by bona fide mistake—Additon as party on 
discovery of mistake, whether proper. 

Where in a memorandum of appeal, the name of a 
party respondent is omitted by a bona yide mistake 
there is power m the Qourtto add him as party when 
the mistake is discovered. M KUNHANNA v. 
Masaxkz, Á.I.R.1929 Mad. 343; 29 L W. 546; (1929) 
M. W. N. 374; 58 M. L. J. 315 796 


O. II, r. 2—Court in previous suit not com- 
petent to deal with claim for want of certificate 
under Pensions Act—Previous suit by reversioner 
for establishing his title as hetr—Subsequent surt 
by him for possession, on death of the female 
life-incumbent, not barred. by res judicata an 
respect of property not mentioned in previous suit, 
Where, by reason of the absence of a certificate 

under the Pensions Act, 1871, the Court in a pre- 
vious sult instituted by the plaintiff had no juris- 
diction and was not competent to deal with the 
question of malikana: ! 

Held, that a subsequent suit by the plaintiff in 
respect of the malikana, after obtaining the meces-, 
sary certificate under the Pensions Act, 1871, was 
not barred under O.II, r. 2, Civil Procedure Code, 
1908, inasmuch ag owing to the bar created by s. 3 
of the Pensions Act, 1871, the plaintiff in the pre- 
vious suit had no right of action in respect of the 
maltkana, and her claim to the maltkana waa not, 
therefore, (for purposes of O II, r. 2, Oivil Procedure 
Oode), part of the claim which she was then entitled 
to make. ! . : 

A suit by a Hindureversionary heir to establish 
his title as heir in reversion on the death of the 
deceased proprietor's widow (who was entitled to 
hold the property under the Hirflu Law as "a 
widow's estate), brought against a perBon in wrong- 
ful possession ef the estate, isa suit on a @ause of 
action distinct from that in a subsequent suit 
brought by him, after the deathof the widow, to 
recover possession of the estate from fhe trespassar. 
The plaintiffs omission, therefore, to include in the 
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previous declaratory suit a panel item of pro- 
Ņerty forming part of the deceased's estate, daps 
gt preclude him, under O,IL r. 2, Civil Procedure 

ode, 1908, from claiming the same in his subsequent 
suit for possession, P C J4aco Bar v. Ursava LAL, 
A. I R. 1929 P. ©. 168; 330. W.N. 809; 10 P. L.T. 
597; a) A. L. J. 716; 30 L, W. 60; 31 Bom. L. R. 
891; 57 M. L.J, 160; 50 O. L. J. 52; 6 O. W. N. 580; 
51 A. 439; (1929) M. W. N. 762 498 
O. Il, rr. 3, 4. See LETTERS PATENT (Gore 





cL 12 
———— Q. VI, r. 7—Pleadings—Statement of 
party, whether pleading—Ratsing of plea in- 


consistent with such statement without amend- 
ment, legality of. 

A statement made by a party to a suit on being 
examined by Court before framing of issues is in the 
nature of a supplementary pleading and it is not 
open to such party to raise a plea inconsistent with 
such statement at a later stage except by way of 
amendment of pleading. L MUHAMMAD YAHYA 0. 
Rane Arr, A. I. R. 1929 Lah. 165 813 
—— —— O. Vl, r. 17—Amendment of pleadangs— 

Pleadings drafted carelessly but in good faith—- 

Amendment—Costs. 

Amendment of pleadings should be allowed where a 
party has not acted mala fide even though he has acted 
with gross carelessness. 
. Where leave to amend necessarily involves ad- 
journment of the case, costa must be allowed to the 
opposite party. R MUHAMMAD HUSAIN BAROOEA v. Ko 
Maune Gars, A. I. R 1929 Rang. 33 563 
———— O. VI, r. 17—ÀAmendment of suit p 

redemption into suit for possession om — title— 

Distinct causes of action. 

A suit for redemption cannot be allowed to be 
amended in second appeal so as to convert it into 
a suit for possession on title. R Ma Tsara v. Mauna 
Onurr On, 7 R. 140; A. I. R 1929 Rang 179 577 


O. Vll, r. 10—Swuit for accounts originally 
filed in Court of Junior Sub-Judge—Preliminary 
passed in second appeal and case remanded 
to trial Court—Trial Court returning plait for 
presentation to higher Court on ground of possibilty 
of case exceeding Jurisdiction —Plaint presented to 
Senior Sub-Judge—Date of institution of suit— 

Limitation, queatvon of. 

A suit for rendition of accounts was originally 
valued at Rs. 1,100 and instituted in the Court of 
a Junior Sub-Judge who had pecuniary juri&diction 
up te Rs. 5,000. The suit was dismissed by the trial 
Court andthe decision was confirmed on appeal by 
the District Judge. On second appeal, however, a 
preliminary decree was ed by the High Oourt 
and the suit was remanded tothe trial Oourt for 
further proceedings A local Oommussioner was 
then appointed and he presented his report in due 
course. The plaintiff then made an application to 
the Court stating that the amount due to him was 
likely to exceed the pecuniary jurisdiction of the 
Gourt and requesting that the case be transferred 
to a competent Court. The Junior Sub-Judge waa 
of opinion that it was possible that the case 
might be ouside his jurisdiction and on that 
pomi he returned the plaint to the plaintiff for 

eing epresented to proper Court. The plaint was 


then presented to the Senior Sub-Judge who, being 


of opinion that we pani must be considered to have e 


been instituted esh when it was presented to 
hinf, dismissed the guit as time-barred: 
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Held, (1) that O. VU, r.10, Civil Procedure Code, 
did not apply and the Junior Sub-Judge had no 
juriadiction to act under that rule as he had come 
to no definite finding that he had no jurisdiction to 
deal with the case ; 

(2) that the Junior Sub-Judge should have moved 
the Distriot Judge to transfer the case from him and 
should not have returned the case tobe presented to 
the Senior Bub-Judge ; . : 

(3) that as the suit was only to be continued in the 
Gourt of the Senior Sub-Judge no question of 
limitation arose under the circumstances. L AMAR 
Nava v. HAKIM Rar, A. I. R. 1929 Lah, 248 369 


—— —— Q.VM,r. 10, 0. XLII, r. 1 (w), O. XLVI, 
r. 7—A from order granting review, scope of 
—Cwil Procedure Code—Order returning memo- 
randum of appeal for presentation to proper 
Court, whether appealable—Practice—Conversion 
of appeal into revision, ; 
The right to appeal against sn order passed in 

review i8 limited by O. XLVII, r. 7, Civil Pro- 

cedure Code, which controls the general provisions 

of O. XLII, r. 1 (v). 

That an Appellate Court has acted upom an erroneous 
view of the law in granting areview onthe ground 
that it had no jurisdiction to entertain the appeal is 
nota ground on which an appeal against an order of 
review can be presented. 

An order returning a memorandum of appeal for 
presentation to proper Court is not an appealable 
order though an order by an Appellate Qourt re- 
turning a plaint for presentation in proper Court is 
appealable. 

Oucere Whether an objection to ihe Court's 
jurisdiction is one of the grounds upon which a 
review may be entertained though itis outside the 
limit placed by O. XLVII, r. 7. . 

When an Appellate Gourt ed a review on 
the ground that it had no jurisdiction to entertain 
the appeal and returned the memorandum of appeal 
for presentation to the proper Court, and the appel- 
lant preferred an appeal from the order granting 
the review and from the final order passed on re- 


view: 

Held, (1) thai the appeal from the order granting 
the review not maintainable ; 

(2) that there was no ground for treating the appeal 
asan application for revision as the appellant could 
got relief from he appeal which he had preferred from 
the final order. OC Garzappy v. Soros Kumar, 32 O. 
W. N. 693 849 

È. Vil, r.11,0.1X, r. 8—Default in paying 
deficient Court-fee—Plarntif absent—Dismissal, 





nature of. 
* Where on default ofa plaintiff to pay the deficient 
Court-fee, the Court dismissed the suit saying 


“Additional  Court-fee not paid. Plaintiff absent. 
Suit dismissed for default" : 

Meld, that the order of dismissal was not one under 

O. IX, r. 8, Civil Procedure Code, for default of 

appearance but was one under O. VII, r. 11, Oivil 
Procedure Oode. d KARANATH KALATI MANAEKAL 

NARAYANAN V. VELLAPALLI PoOKET ÜANKARAN Nayar, A. 

I. R. 1929 Mad. 344 789 


$5 0.1%, r. 9. See OIL Pnoospums Cops, 1908, 
B. 115 908 
O.IX,r. 13. See Orvtn PRoOEDURE Cops, 


1908, a. 97 
£ OQ, KV, Tr. 4, 29 XVII, r 2—Summona for 
n * 
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final disposal—Adjournment on payment of costs 

—Failure to pay costs—Dismissal of suit, legality 

of—Proper procedure. 

Where summons has been issued for the fina? 
disposal of asuit and an adjournment is granted to 
the plaintiff to produce his evidence on condition of his 
paying a certain sum of money as costs to the 
other party, but the plaintiff fails to pay the costs 
within the prescribed time, the Oourt has no power 
to dismiss the suit for want of prosecution under 
O. XVII, r.2, Civil Procedure Code. The proper 
course to be followed by the Court is to pronounce 
judgment at once under O. XV, r. 4 ofthe Oode A 
SAHDRO RAM v. SALIG Raw, A. I. R 1929 All. 543 105 


O. XVII, r. 1. See OivIL PROCEDURE Cops, 

1908, s 100 891 
———— — 0, XVII, r. 2. See Orvin PRooEDURE CODE, 
1908, O. XV, r.4 105 


—— — Q. XVII, rr. 2, 3— Plaintiff absent— Pleader 
present but without — wnsiructvona—Dismissal in 
default. 

Where a plaintiff is absent on an adjourned day of 
hearing and his Oounsel though physically present in 
Court states that he has no instructions to appear 
for the day, there 18 no appearance on behalfof the 

laintiff and the proper order for the Court to pass 
is to dismiss the suit for default of appearance 

under r.? of O. XVII and not to proceed under r. 

3ofO XVII,Orvil Procedure Code. L DURGA Das 

v. LAYAGAT HAYAT KEAN 73 


— ——— O. XXI, r. 2, applicability of, to all kinds 
0f decrees. 
Order XXI, r.2, Oivil Procedure Code, is not con- 
fined in its operation to decrees for money, but applies 
to all kinds of decrees, C Numar v. JALIL, A. IR. 


1928 Cal. 715 833 
————— O, XXI, r. 2—Certificate for payment, time 
limit for. 


There is nothing in O. XXI, r. 2, Oivil Procedure 
Code, which prescribes a time within which payment 
ofa decree should be certified; a statement made by a 
decree-holderin a subsequent application for execution 
may be accepted as a certificate. MM  CHINNASWAMY 
KAVIRAYER v. PRRIATHAMBI BUTLER, A. I. R. 1929 Mad. 


811 . 790 
— — — O. XXI, r, 11 (2), See Luurrarion Acr, 1908, 
Sag. I, ArT. 182 ° 526 





O. XXI, r.15—Application by joint decrees- 
holder for share only, legality of—Gwing up 
portion of decree— Execution of the rest of the 
decree 


An application by a joint decreegholderfor realisa- 
tion of the entire decretal amount by attachment 
and sale of the judgment-debtor's property and for 
payment to him of his share thereof docs not offend 
agaist the provisions of O. XXI, r. 15, Civil Proce- 
dure Code. . 

If one decree-holder gives up a portion of hia decree 
the application for execution of the rest cannot be 
sad to be illegal. The Judgment-debfor cannot, 
however, be harassed by any subsequent application 
for execution of the balance of the same decree. C 
Tagak Nato SAHA v, Mori SAL, A I. R$ 1928 Oal 559; 
$6 C. 12 677 
O, XXI, r.16. See Orv Proospurs Cops, 
e 1908, a. 47 * 893 


O. XXI, r. 16—Transfer of  decree— 
Execution of decree withou& notice to judgment- 
debtor—Validity of preceedings--Decree, against 


e. 59 ° 
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mortgagor and  puisne mortgagee—Putene mor 

gagee, whether ‘yudgment-debtor’—Right te notice. 

The provisions of O XXI, r.16, Civil Procedure 
Code, are mandato &nd execution proceedings 
taken out without «giving notice to the ju ent- 
deba as required by the said rule, are absolutely 
void. 

Where a decree is obtained by a mortgages against 
the mortgagor and a puisne mortgagee, the puisne 
paia Ne a ‘judgment-debtor’ within the mean- 
ing of O. XXI, r. 16 and ia entitled to notice under 
the said rule. A RAMDRO RAM v. Mr. Frank Ooms 
San, A.L R. 1929 AIL 437 614. 
——_— O, XXI, r. 18—Cross-decrees — Set-off — 

Attachment by stranger, effect of. 

A held a decree against B. B held a decree against 
C and C held a decree EH B fora bigger sum, 
A attached the decree held by B against C and 
applied for execution of the decree against C. C 
applied for execution of his decree against B claim- 
ing that the decree obtained by B against him must 
be set-off against his decree. A contended that 
B's decree could not be set off a od C's decree 
as he (A) had attached B's decree before C applied 
for execution : 

Held, that O. XXI, r. 18, Oivil Procedure Oode, 
applied and B's decree must be set-off against the 
decree held by C against B. A Sosma RAM-GOPAL Rat 
v, TARA OHAND, A. LR. 1929 All. 623; (1929) A. L. J. 
960 103 





O.XXl,r. 22. See Ovi PROCEDURE OODE, 
1908, s. 47 245 


O. XXI, r. 22—Executvon of decree—Notice 
issued but not served —Judgment-debtor appearing 
voluntarily and objecting to execution and sale— 
Sale set aside—F'urther steps—Fresh notice, whether 


necessary. 

All that O. XXI, r. 22, Civil Procedure Code, 
requires is that an opportunity should be given to 
the judgment-debtors to show cause why execution 
should not proceed. Ifa noticeis issued but not 
served and yet the judgment-debtors appear in 
Court and raise objections the object of O. XXI, 
r. 22 is attained. 

In certain execution proceedings notice was issued 
to the judgment-debtors under O. XXI, r. 22, Civil 
Procedure Gode. The notice was not served but the 
execution was proceeded with and a sale was held, 
The judgment-debtors thereafter appeared and 
raised objection to the execution of the decree as 
yell as to the validity of the sale. The objections 
were heard, the sale was set aside and the decree- 
holders were directed to take further steps. A sale 
was again held. The judgment-debtors contended 
that the sale was invalid as they had received no 
notice under O. XXI, r. 22, Orvil Procedure Code. ' 

Held, that a fresh issue of notice under O. XXI, x, 22, 
after the setting aside of the firat sale was not neces- 
sary and that the notice issued before that sale was 
sufticient to give the Court jurisdiction to hold the 
second sale as the judgment-debtors had appeared 





and raised objections to the execution proceedings. 
Pat FAKHRUL [SLAM v. DHUBANESHWARI BUER, 7 Pat, 
190, A. I. kt. 1929 Pat. 79 648 





— O. XXI, r. 22, O. XXII, r. 4, O. XXXII, r. 5 

—Mortgage-suit—F'ather ahd minor sons with 

father as guardian ad htem judgment-debtors— 

Eldest*son major on date of execution applicahony 

but" continuing on record as mmnor—Father's death 

on date of sale—Fresh notice to son, if necessary 
e 
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—Sale,* whether illegal—0. XXII, r. 4 and O0. 


XXXIB r. 5, execution 
proceedings. 

A ather and his undivided minor sons repre- 
sented by him as guardian ad*litem were parties 
defendants to a mortgage-suit At the time when 
the application for execution of the deoree was taken 
out the eldest of.he sons had become a majér but 
remained on record represented by his father as 
guardian. The father had notice of the application 
and contested the petition On the date of sale the 
father died, and no legal representatives were brought 
on record apparently on the ground that they were 
already on record. No fresh guardian was appointed 
either and no further notice went to any of the 

ies. The sale continued and was concluded. 

Held, (1) that the initial notice to the father was 
sufficient compliance with O. XXI, r. 22, Civil Proce- 
dure Oode, so far as initial notice was necesssry ; 

(2) that fresh notice ora fresh execution applica- 
tion was not necessary efter the death of the father 
since there was one major legal representative on 
record 

Order XXII, r. 4, Civil Procedure Code, by virtue 
of r 12 ofthe same order does not apply to execution 
petitions, and thereis no corresponding rule affect- 
ma execution petitions which lays down as a matter 
of‘law that all legal representatives must be added 
therein. 

An initial notice under O. XXI, r. 22, when 
issued, does sufficiently, for the purposes of the 
law, bring into Oourt the estate against which exe- 
cution is being enforced and sufficiently retains it 
ihere, unless the result of the death of the party to 
whom notice was origmally issued is to leave no 
one at allon the record to represent the estate and 


applicability of, t 


thus to effect the disappearance of the estate frem ` 


the jurisdiction of the Court. If, therefore, there is 
any person left on the record who can and does 
sufficiently represent the estate, afresh notice under 
r. 22 is not required by law. 

The initial notice under r. 22, must be issued at 
the time ofthe application for execution, to the 
judgment-debtor if he is alive, if the application is 

yond one year from the date of the decree, or to 
his legal representative in all cases if he is dead 
before the application is put in, and the omission to 
do sois an illegality which renders the sale void 
unless sub-r. (2) applies. But when such a notice 
has been initially issued, no fresh notice is required 
by law to be issued onthe death of the judgmeng- 
debtor during the pendency of the proceedings, if 
some ore who represents and is representing the 
estate is already on the record, even if he be a 
wrong legal representative or a legal representative 
brought on by the wrong proeedure. 

Order XXXII, however, has no direct application 
to execution petitions at all if the rights of the 

arties have merged in a good and valid decree. 

he only relevant rule in that order relating to 
representation of a minor defendant is r. 5 (9), 
which by its wording gives a discretionary power to 
the Court and thet discretion has been usually 
exercised as follows. If there is already some adult 
onthe record, for example, the manager ofa joint 
family who does adeqnately represent the estate and 
its interests, the mere omission to appoint a guardıan 
for the minog will not invalidate the proceedings. 

Such minors are in fact not even neces parties. 
But where the estate interests arein the minor alone 


pad hois not represented bya guardian then the 
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proceedings will not bind him. M  RAMANATHAM 
CHETTIAR v. RAMANTHAN OHETTIAR, A I, R 1029 Mad. 
» 275; 30 L. W. 995 705 


—————- O. XX], r. 58. See BENaanL Tenancy AOT, 
1885, 8 170 (1) 203 
————— O. XXI, r. 58. See Orvin PROOEDURE CODE, 
1808, s 11 816 
—— — O, XXI, r. 58—Ezecuton of mortgage- 
decree— Claimant's remedy— Suit for declaration. 
In the execution of: a mortgage-decree a claim 
cannot be preferred under O. XXI, r 5x, Civil Pro- 
cedure Code. The remedy of the claimant is by way 
of a suit for declaration. L SgREE DARBAR SAHIB, 
AMRITSAR v. CENTRAL Bank or INDIA Lrp, A.I. R. 
1929 Lah. 107 815 


— ——— O, XXI, r. 63—Burden on plaintiff to prove 
good faith— Pryneiple, whether applicable to Muham- 
madan Law. 

The proposition that in a suit instituted under 
O. XXI, r. 63, Civil Procedure Code, the onus of 
establishing that the transaction on which the 
suit is based was entered into in good faith lies on 
the plaintiff, is of general application and applies to 
cases under Muhammadan Law. N KuLSAMBI v. BILAN 
Kuan, A. L R. 1929 Nag. 121 220 


—————-O. XXI, r. 66—Hzxecution of decree— 
Property described as share of mortgagor in bhaiya 
chara village—Swffictent specification. 

Where the property in respect of which a decree 
is passed represents the share of the judgment- 
debtorin a bhaiya chara village, description of the 
property as such is a sufficient specification of the 
property for the purpose of selling it in execution 
ofthe decree O Gasca BaknsH SINGH v Buro 
Baxusu SINGA, A, I. R. 1929 Oudh 263; 13 R D. 476 

764 

——— O. XXI, rr. 66, 90—Material irregularity— 
Objection patent, but not raised by 7udgment-debtor 
at proper time—Setting aside sale—Objection not 
raised by some judgment-debtors—Others not 
estopped, 

. Where an objection is patent on the record, the 

fact that it was not taken by the judgment-debtor 

in his application agdfnst attachment cannot preclude 
him from relying upon ıt in order to attack the gale. 

The fact that a®particular objection to an attach- 
ment was not raised by some ofthe judgment-deb- 
tors when they objegted to the attachment will not 
bar the judgment-debtors who did not apply, from 
raising this objection. L Yaxin-up Din Kuan v. 
Hazani Gin, 11 laah. L. J. 55; A.I R. 1929 Lah. 441 


231 

——— 0O. XXI, rr. 69, 73, 90, 92—Sale by Collect- 
or-- Sale 1n contravention of injunction—Death 
of yüdgment-debtor after sale bui before ccn- 
jrmation—Legal representatives not impleaded— 

Adjaurnment sine die—Fresh proclamation not 

tesued— Purchase by Pleader—Validity of sale— 

Oudh Chil Digest, r. 275. 

A sale held in execution of a decree is not rendered 
void by the fact that it was held in contravention of 
an injunction®estrairing the sale. 

An execution sale held during the lifetime of the 
judgment-debtor cannot be held to ke void merely 
because” the judgment-debtor died after sale and hie 
legal representatives were not brought on the record 
before the confirmation of the sale. 

Purthase by a Plefüerin an auction sale in execu- 
tion of a decree in which he ig engaged on behalf of 

. 
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the decree-holder, though unprofessional has not the 
effect of invalidating the sale, 

Where an execution sale is transferred sine dia, 
the sale cannot be conducted without a fresh pro- 
clamation. But omission to issue a fresh proclama- 
tion in such a case is only an irregularity and will 
not vitiate the sale if no substantial injury has been 
caused thereby. 

“The rule that when once a sale has been adjourned 
sine die it cannot be held without a fresh proclama- 
tion applies also to sales held by  Oollectors in 
execution of decrees transferred to them for execu- 
tion O Kasaxaya Durr Raw v. Sayam Lar, 6 O. W. 
N. 226; A. I. R 1929 Oudh 235 471 
O. XXI, r. 78. See Civic PROCEDURE CODE, 
1908, s. 115 789 


—— O. XXI, r. 89—Ezecution sale—Deposit of 
part of decree amount— Power of Court toset asde 
sale—Consent of decree-holder, effect of. 

An execution sale cannot be set aside under 
O. XXI, r 89, Civil Procedure Code, on deposit of 
a part ofthe amount specified in the proclamation 
of sale even though the decree-holder consents 
to the sale being set aside on such part pay- 
Ment, 

The sum specified in a proclamation of sale was 
Rs. 1,334. Properties were sold for Rs. 1,076. The 
Judgment-debtor deposited Rs 1,076 with 5 per cent. 
thereon and poundage The decree-holder 
stated thathe didnot wishtoproceed any further 
with the particular darkhast to recover the 
balance. 

Held, that O XXI, r. 89, Civil Procedure Code, 
was not sufficiently complied withand the sale could 
not be set aside. B DATTATRAYA KRISHNA ABHTAPUTRE 
V. JAGANNATH SHAMRAO, 31 Bom. L. R. 483; A. I. R. 1929 











Bom 215 527 
- O. XXI,r. 90. See OrvıL Procepcer Cops, 
1908, s 104 (2) 253 
O. XXI, r. 90. See Orvis PROCEDURE OODE, 

1908, O. XXI, x 68 231 


——— 0. XXI, r. 90. See OrviL PROOEDURE OODE, 
1908, O. XXI, r. 69 471 
O. XXi, r. 90. See Limitation Acr, 1908, 

B. 18 ° 46 


——— 0. XXI, r. 90 —Order refusing toset aside 
Court sale—Second appeal,® whether  lres— 
Adjournment of sale from time to time beyond seven 
days—Purchase by  decree-bolder's Vakwl—Sale, 
validity of. 

No second appeal lies against an order under 
O. XXI, r 90, Orvil Procedure Oode, refasing to set 
aside a Court sale. 

Adjournment of the sale from time to time beyond 
the seven daysallowed by law 18 merely an irregular- 
ity which if it has not occasioned any logs or in- 
jury to the judgment-debtor, 18 not a sufficient, ground 
for setting aside & Oourt sale. ° 

A purchase by the decree-holder’s Vakil for him- 
self and not for the decree-holder may “be open to 
attack on principle and may be set aside in certain 
cases, but it is not an error of law or of jurisdic- 
tion if a Oourt-does not @void a sale 9n that ground, 
M RaxIAH THEVAN v. ATHOMANATHA IYER, A, I. R.1929 
Mad. 624 727 

e— O. XXI, r. 90, O. XXII, rr. 3,12—Death of 
decree-holder—Sale without  vmpleadwng hers— 

Validity of sale—Abatément of proceedings 

An execution petition does fot abate by reabon of 
phe death of any of the deoree-holders, . 

e e 


ee —À 
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Obiter.—It is doubtful whether the dea 
decree-holder and failure to implead his feirs before 
sale would amount to material irregularity in 
publishing or conducting the sale within the qwaning 
of O. XXI, r. 90, Ctvil Procedure Code. PateBrusa- 
DHAR PANDA v. ABDUL ZALIL, A. I. R. 1929 Pat. 200. EE 


RE) in O. XXI, r. 92. See Orvit Procapcre Cops, 


of a joint 





1908, O. XXI, n. 69 471 
O. XXI, r.100. See Crvin PROOEDURE OODE, 
1908, s. 47 308 


—— —— Q. XXI, rr. 100 103. See LIMITATION Act, 
1908, Sou. I, ART. 11-A : 634 


O. XXII, r. 1,0. |, r, 1—3alabar Law— 
Suit by anandravan to set aside alienation by 
karnavan—Nature of such suit—Death of anandr- 
avan pending appeal against decree in his favour— 
Procedure weight of other anandravans to con- 
tinue appeal. 

Any anandravan of Malabar tarwad is entitled, as 

art of his personal law, to challenge by suit on 

Behalf of his tarwad an alienation made by his 
karnavan; and although such judgment as he may 
obtain or have to submit to may not be binding 
upon members of the family not made parties or 
operate as res judicata against them, such suit is in 
substance of a representative character. 

Where during the pendency of an appeal against 
a decree in favour of an anandravan of a Malabar 
tarwad in & suit brought by him to set aside an 
alienation by the karnavan in favour of two other 
anandravan the plaintiff dies, any junior member of 
the tarwad is entitled to continue the proceedings 
against the karnavan. 

There is no question of the devolution of any 
estate ın the above case and for that reason neither 
the karnavans nor any anandravan can be substituted 
as legal representative under O. XXII, r. 3 of the 
Code of Civil Procedure. M ArCEHAMMAD v KUNHI 
Korrr Arr, (1928) M. W N. 867; A. I. R. 1929 Mad. 
451 725 


————— 0, XXII, r. 3. See COrvin PaoogpuRE Cops, 
1908, O. XXI; R 90 165 
————— Q. XXII, rr. 3, 4. See LETTERS PATENT 
(Lanora Hias Court), cl. (10) 884 
O. KAI, r. 4. See Orvin PROCEDURE Cops, 
1908, O. XXI, R 22 705 


O. XXII, r. 4—Death of party—Omission to 
* implead representatives in  tvme—Ignorance of 
law, whether sufficient excuse—Abatement. 
Ignorance of the rule of law that an application 
for substitution of the legal representatives of a 
deceased appellant has to be made within three months 
of his death, 18 nota sufficient excuse for not filing 
such an application in time. N NANDU v BHUWANOO 
A LR. 1929 Nag. 74 


———— 0. XXII, n4 (3)—Death of party—Some 
only of several legal representatives brought on 
record in tune—Suit whether  abates—Decree, 
whether binding on estate of deceased. 

Ifa deceased person's estate is represented suffi- 
ciently for an effective decree to be made against 
it, that decree so long as it stands, will bind all the 
deceased's legal representatives in their capacity as 
such, whether they are on the record qf the proceed- 
ings pr not. 

Where one or some only of several legal repre- 
geutatives ofa doceased defendunt are drought on 
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record in ime, there is no abatement under O. XXII, 
r. 4 (3), Givi] Procedure Code, and an effective decree 
can be passed against the estate of the deceased, 
espedjally in a case where the others are later on 
also dded as parties though after the prescribed 
time. M ABDULLA BAHIB v. VaagER BERVI AMMAL, A. 
L R. 1928 Mad 1199 138 


O. XXII, r, 9. See Lerrups PATENT (LAHORE 








Hres Cover), cl. (10) 884 
———— 0. ll, r. 12. See Orvin PROCEDURE Oops, 
1908, O. XXI, r. 90 165 

. O. XXIII, r. 1. See Orvir, PROCEDURE Cong, 
1908, s. 115 : 864 
O. XXIII, r. 3. See Om PRoogpunS Cops, 

1908, s. 96 (3) 189 


O. XXIV—Interest, cessation of. 

Under O. XXIV, Oivil Procedure Code, in order 
to stop running of interest it ig necessary for the 
defendant to deposit the amount admitted by him 
in Court C RAKHAL OHANDRA v, BarkuwTHA Nate 
A. I. R. 1928 Cal. 874; 320, W. N. 1082 687 


— O. XXV, r. 2. See ONIL PROCEDURE Cops, 
1908, 8.107 





791 
——— — O. XXXII, r. 3—Minor—Suit properly con- 
ducted by guardian--Omission to serve motice of 


appointment on minor, effect of. 

Tt is a settled rule of law that if a minor is 
sufficiently represented in a suit and his guardian, 
though not properly appointed, conducts the suit on 
behalf of the minor in a proper manner, the minor 
cannot be allowed to challenge the result of that 
suit by alleging that at the time of the appointment 
of the guardian ad litem of the minor no notice 
thereof was given to him. O SARPARAZ BINGH v. 
MANAGER, Court or Warps Esrars, 13 R. D. 108; A. T 
R 1929 Oudh 481; 4 Luek 517 "475 


——— Q. XXXI, r. 5. See Crvin P 
1908, O. XXI, r. 22 Roonpona Cons 


—— —- 0, XXXIII, r. 5 (d). & 
Oops, 1908, s. 115" d ins 


—— —— 0. XXXIV, O. XLI, r..6—'Sale in execution 
of decree,’ meaning of —Sale dir 1 
ray of n sale. d PUPA dete a) 

ere an order has been passed for the im- 
moveable property under a decree pease ee 

XXXIV, Civil. Procedure Code, the proceedings taken 

in pursuance of such order are proceedings relatin 

to the execution of a decree within the meaning of Ó 

XLI, r.6 of the Code and a sale of property m ex- 

ecution of such a decree can be stayed under à. 


QI. L Rue NARAIN v Gorin ONAN x 
371, A. I R. 1029 Lah. 559 BIRD AOR LCR 


: 88 
——— —— 0. XXXIV, r. 6— Transfer of p 
(IV of 1882), s 68—Mortgage— oe ie nits z 
exist—Mortgagee, whether bound ae 


to appl 
before claiming personal decre fau il 


cedure, duty of Court to avoid 


O. IV, r. 6, Civil Proce Code : 
or attempting to sell the mortgaged rds pos 
the M propersy has ceased to exist o perty, ere 
unavailable to the mortgagee f 

realisation of his duca, gages ior the purpose of 


Where a second mortgagee obtained a decree on 


his mor e but before he could execu i 
decree, the t mortgagee obtained a decree ate 
him andthe mortgagor, and gold the Property in 
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execution and the proceeds were only sufficient to 
pay the first mortgagee : 

e Held, that the second mortgagee was entitled to 
make an application under O. XXXIV, r 6, Oivil 
Procedure Code, without going through the empty 
formality of applying for the sale of the property 
again C ADHAR CHANDRA NASKE v. SWARNAMOYI Dast, 


L R. 1929 Cal. 121; 32 O. W. N. 1160 530 
—— 0. XXXVIII. See ProvINOLAL INSOLYBNOY Act, 
1920, s. 61 145 





O. XL, r. 3. See Orvm PROOEDURA Cope, 
1908, O. XXI, r. 1 748 
——— — O. XLI, r. 5. See Orv Proopure OODE, 
1908, s. 144 288 


—— ——- 0. XLI, r. 5—Appeal—Stay of execution— 
Surety's liability—Decree-holder, whether bound to 
proceed against judgment-debtor before proceeding 
against surety. 

The liablity of a surety for stay of execution of a 
decree pending appeal is co-extensive with that of 
the judgment-debtor and the surety is liable with the 
judgment-debtor jointly and severally for the satis- 
faction ofthe deoree unless & contraryintention ap- 
Peara from the security bond. Therefore, where the 

ecree is affirmed in appeal the decree-holder is not 
bound to make a demand againstthe judgment-debt- 
or and exhaust his remedies against him before pro- 


ceeding against the surety L Har NABAIN DAB v. 

DHANA Man 65 

——— O. XLI, r. 5—Stay of execution pending 
revision, 


Order XLI, r. 5, Civil Procedure Code, is con- 
fined in its application to appeals and does not 
apply to applications for revision. L SHREE DARBAR 
SAHIB, AMRITSAR v. ORNTRAL BANK oF INDIA LTD,, A I. 
R. 1929 Lah. 167 815 
—— ——— O. XLI, r. 6. See Orvir, PaocBpuRE Oops, 

1908, O. XXXIV -88 
——— — O. XLI, r. 10 (2). See Orvin PRocEDURE 

Copz, 1908, s 107 791 


— — — O. XLI, r. 22—Croes-objections when not 
heard. 

Where an appeal relating toa matter which also 
forms the subject of eross-objections to a cross-appeal 
hes been dismissed uder O XLI,r. 11, Civil Proce- 
dure Code, the cross-objections cannot be heard 
in the cross-appedi. OC Sovrinpra Nats BASU v. 
NIRAAL ORANDRA BANERJEE, A. I. R. 1928 Cal, 882; 
32 O. W. N. 863 693 
—— —— O. XLI, r. 23. See Civi; Procgpure OODE, 

1908, s. 115 . 678 
— —— Q XLI, j. 23. See OrvıL Procapure Cops, 

1808, s. 151 280 
— — — 0. XLI,r. 25. See Oivin Procepurs OODE, 

1908, s. 100 (c; 666 
— ——- Q. XLI, r. 31—Appellate judgment, contents 


of. 
Wh&e a judgment dismissing an appeal con- 
tained the points for determination and the decisions 
eon a statement that the Judge had care- 
fully considered the reasons adopted by the trial 
Oourt and had found those reasons satisfactory: 
Held, that the judgmen® sufficiently complied with 
the requirements of O XLI,r. 31, Civil Procedure 
Code. O ZAHID ALI v. Suagg Banu, 5 O. W N, 893: A. 


I. R 1898 Oudh 480 479 
———— O. XLI, r, 33. See Orvin PROOEDURE Cops, 
1908, 8 151 ° 280 


——— O, XLI, r. 38—4ppellate Court—Power tg 
pasa decree in favour of respondent, ; 
e 
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An Appellate Court has power under O. XLI,r. 
33, Civil Procedure Oode, to grant relief to a respond- 
ent who could have, but has not, appealed. A TAMIZAN 
v. NANuEY Lat, A. I. R. 1929 All. 334 111 
O. XLII, r. 1 (d)—Order dismissing for 
default application to set aside ex parte decree— 





A s 

AS order dismissing for default an application to 
set aside an ex parte decree is appealable under 
O. XLIII, r. l, cl (d) Civil Procedure Code. Pat 
RHAZUDDIN v MAHBSBANAND, 10 P.L. T. 211; 8 Pat. 
533; A. I.R 1929 Pat. 529 317 


— —-O. XLII, r. 1 (g)— Decree satisfied before 
confirmation of sale—Application by auction- 
purchaser for confirmation—Order rejecting 
application on the ground that Court was functus 
officio — Appeal. 

An order rejecting an application for confirmation 
of &sale on the ground that the Court could not 
pass any order relating to the sale, as the execution 
proceedings had come to an end does not fall within 
the scope of O XLIII, r. 1 (g), Oivil Procedure Code, 
and is not appealable, 

After an auction-sale but before confirmation of 
the sale the decree-holder and the judgment-debtor 
came to an agreement and the decree was, on their 
request, recorded as satisfied. The auotion-purchaser 
subsequently applied for confirmation of the sale. 
The Court rejected the application on the ground 
that the decree had been satisfied and the Court had 
become functus officio: ^ 

Held, that the order rejecting application was not 


appealable L Guras  Srxem-BHAGWAN SINGH v. 
Kisgen SiNag-MaN Sınan, A I.R.1999 Lah, 438 

231 

———— O. XLIII, r. 1 (I). See Orvin PROOBDURE Cops, 

1908, s 104 (2) 253 


O. XLII, r. 1 (m). See Orvin PROCEDURE 
Cops, 1903, a. 96 (3) 189 


— — — O, XLIII, r. 1 (w). See ONIL PRoogpURE 
Oops, 1908, O. VII, r. 10 849 
—— —— O. XLVII, r. 1. See Civit PRoogDURE Cops, 
1908, s. 107 791 


O. XLVII, r. 1—" Errore of law apparent on 
the face of the record," meaning of—Review, grounds 


for . 

Under O. XLVII, r.1, Civil Procedure Code, to 
constitute a ground for review, an error of law must 
relate to some proposition offlaw which is well 
settled and beyond controversy so far asthe Oourt 
which delivered the judgment 1s cgncerngd and on 
which the judgment rests and not Merely O 8 ques- 
tion oflaw which is debatable and may be shown 
to be erroneous 

Where the error of law has to be decidedérom a 
close investigation of the terms of a contract and 
the rights of the various parties thereunder on a 

oint which is open to doubt, there is no error of 
aw apparent on the face of the record within the 
meaning of r, l of O. XLVII, Civil Procedure Code M 
TINNEVBLLY Mints Co, Lrp v T. A K MoHIDEEN, 
(1928) M. W N 911; A. I. R. 1929 Mad $09 712 
- O. XLVII, r. 7. See Orv Proogpcre Cops, 

1908, O VII, r. 10 849 
—— Sch. Il, para 1—Reference—Suit by girm— 

“Death of managing partner who originally signed 

and verified plaint—Whether succeeding managing 

partner can sign reference—Amendment of plant, 
necessity of—Pleader's authority to sign reference. 

Atthe timea Pending suit was referred to drbitre- 
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tion through the Court, the managing partner of the 
plaintiffs’ who had signed and verified the 
plaint was dead and the reference was signed by the 
succeeding managing partner of the plaintiffs! firm 
who was not, however, shown as such in the pens 
by amendment thereof and it was also signed by the 
plaintiffs’ Pleaders : 

Held, that the reference was properly made and 
accepted and that it was not necessary to have 
amended the plaint and shown the signatory as 
the managing partner of the firm 

Ifeld, further, that it is not necessary for Pleaders 
signing a reference on behalf of their cliente to state 
therein that they have their instructions to do so. $ 
TEjBHAN JAGANNATH v. SOMNATH, A. I R 1930 Sind 40 


783 
—————— Sch. |l, para. 20. See (iv Proogpurr 
Cong, 1908, s. 10 94 


—————8ch Il, para 20—Award—Partial illegality 

—Separation of valid from  snvalid part. 

An award filed without the intervention of the 
Court need not necessarily be filed as awhole. The 
valid portion may be separated from the invalid 
portion and recognised by the Oourt. B Kasur Nata 
MaAHADEY v. Ganaurar Kregav, 31 Bom. L. R 349: A. 


I.R 1929 Bom 193 523 
Coaching Tariff (N. W. RJ, rr.32, 150. Sea 
Rairways Aor, 1890, s. 77 769 


Commlisslon—Sale of property free from mortgage 

—Recetver's commission. 

Where property subject to ano ese is sold by a 
Receiver, the Receiver is not entitled to commission on 
the mortgage money, even though the property is 
sold free from the mortgage. R K. P.8. P. L. 
WIRU v. O A, P. O. Fira, 7 R. 126; A. I. R. 1929 
Rang. 168 852 
Companles—Winding up—Creditor's right to apply 

for winding up. 

The creditor of a solvent Company whose debt is bona 
fide disputed must be restrained from presenting a 
petition for the winding up of the Company. Nor 
can a creditor be allowed to present an application 
for winding up as a counterblast to an action brought 
against him by the Company to enforce a legal claim. 

But where there is no mala fides on the part of a 
creditor and his object issimply torecover his debt 
from such assets of the Company as may be available, 
he is entitled ex debwo just» to an order of 
winding up L Trax CHAND v. HARISH OHANDRA, 11 
Imh L J 239; A. I R 1929 Lah 651 78 
Companies Act (VII of 1913),8. 202—Orders 

winding up proceedings—A ppeal. E 

A party aggrieved by an order passed in the 
course of liquidation proceedings by a District 
Judge in exercise of his jurisdiction under the 
Oompanies Act is entitled to appeal to the High 
Court irrespective of the provisions of the — Civil Pro- 
cedure Code which restrict the right of appeal to 
apecified orders, provided such an order finally 
decides a dispute between the parties or deprives 
the appellant of a substantial and important right 
and is not a mere formal or interlocutory order. 
L SANSAR OHAND v PUNJAB INDUSTRIAL BANK Lp., 
LAHORE, A I R 1929 Lah. 707,390 P. L R. 535; 11 
Lah L J. 471 895 
Company—W inding up—Costs of Directors —Absence 

of order? as to costs—Power of Diréttors to pay 

costs but of Company's funds 

In an order winding up a Oompany the Court 
directed that the costs of the Advocates ofethe Com» 


po 
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pany shougi come out ofthe estate. No such order 
was passed by the Appellate Court Tlf Directors, 
however, appropriated the Company's funds towards 
costs pared in appeal:— : 

Held? that it was open to the Official Liquidator 
under the directions of the Court to allow the payments 
elaimed by the Directora to a reasonable amoupt if 
satisfied that they were made bona fide in the interests 
of the Company R I. E. Moora v. OrrionL 
Lrquipator, A. Ll R. 1929 Rang. 139; 7 R. 34 568 
Consent decree, grounds for setting aside, 

A consent decree can be set aside where the decree 
as drawn up by the Court does not represent the 
agreement arrived at by the parties, Pat BINGHABAN 
MISSER v. JADUNANDAN MisszR, 10 P. L. T, 164, 8 Pat. 
726 315 
Construction of Act—Equitable considerations. 

In ‘applying the Limitation Act to particular 
cases, the Courts are not warranted in introducing 
gavings or exceptions which are not found in the 
Statute either because these may be within the 
rengon of other exceptions which are to be found in 
the Statute or because of considerations of mere 
hardship. C HARI Monan DALAL v. PARMESHWAR SHAU, 
A. I R 1928 Cal. 646; 32 O. W. N. 971; I. L. T, 40 Cal. 
178; 86 O. 61 543 


Construction of document—Surt by husband for 
setting aside gift to first wife— Compromase for 
payment of annual matntenance io husband and 
after him to second wife and their hears—Wul by 
second wife—Legatees, whether entitled to mainte- 
nance. 

One M M. had two wives and one of them claimed 
the whole of a certain property undera gift. There 
was a suit in which Af M. sought to set aside the 
alleged gift. The suit was compromised and in 
the compromise it was agreed that a certain sum 
should be paid annually by the first wife and her 
successor to Y AM. and after him to his second 
wife ifshesurvived him, and to her heirs and suc- 
cessors. M AM died and was succeeded by the second 
wife who enjoyed the maintenance. When she died 
she made a Will appointing the plaintiffs as ex- 
ecutors and also making one of them the beneficiary 
under the Will The plaintiffs sued to recover the 
arrears of maintenance under the above com- 
promise : 

Held, that under the terms of the compromise the 
maintenance charge was intended to be kept alive 
for the benefit of the family only and not for the 
benefit of the strangers or assigns or persons whd 
may take itas legatees from one of the members of 
the femily. C Tunea BIDYA DEVI v. PANNA BASHI 
Devi, A. I. R 1928 Cal. 556 676 


Construction of Statutes—Enquitable rule. 

A Oourteannot contiavene a direct provision of 
the law in order to attain an equitable result nor 
can ıt excuse a breach of a mandatory 1ule on the 
ground that it has resulted in justice A Raro 
Raw v. FRANK Comps Sanm, A, T. R. 1929 All. 437 

614 
Contempt of Court— Jurisdiction of Single Judge 
of High Court to issue writ—Kands of contempt— 

Object of punishment—Articlesexceeding limits of 

bona fide ceriticuftn—lImputatiom of improper 

conduct and unfitness of Judge—Gross contempt— 

Duty of Ceurt to punish for contempt. . 

A rule to show cause why a person should aot be 
committed or otherwise dealt with for contempt of 
Court may be issued by any Single Judge or a 
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number of Judges of a Court of Record. Such a rule 
need not necessarily be issued by the Court as an 
entire body. 

Any act done or writing published calculated to 
bring a Court or a Judge of the Court into con- 
tempt, or to lower his authority, is a contempt of 
Court. 

Any act done or writing published calculated ta 
obstruet orinterfere with the due course of justice, 
er the lawful process of the Courts, isa contempt 
of Court. 

But Judges and Courts are alike open to criticism, 
and if reasonable argument or any expostulation is 
offered against judicial act as contrary tolaw or the 
publie good, no Court could or would treat that a 
contempt of Court. 

The jurisdiction to punish for contempt is a 
jurisdiction, however, to be exercised with 
scrupulous care, to be exercised only when the case 
is clear and beyond reasonable doubt. 

The Judge of a superior Court i8 precluded by 
considerations of decency from having recourse to 
the remedy available to any other citizen of whom 
defamatory words are spoken or written, thatis to 
say, of taking proceedings for libel or slander before 
the ordinary tribunals which are subject to his own 
jurisdiction, and he requires, therefore, in the ex- 
ercice of his office a special protection in order that 
his authority and dignity may be maintained. 

A Judge should neither fear nor resent public 
criticism, whether of his judgment in matters of 
Jaw or his JudÉment in matters of fact but it is 
his duty to protect the dignity ofhis office and to 
punish those who offer ıt affront 

Punishment is inflicted for attacks of this character 
upon Judges, not with a view to protect either the 
Court as a whole or the individual Judges of the 
Court from a repetition of the attack, but with a 
view to protect the public, and especially those who, 
either voluntarily or by compulsion, are subject to 
the jurisdiction of the Court, from the mischief 
they will incur, if the authority ofthe tribunal be 
undermined or impaired. 

Itis lawful to discuss with decency and candour 
the propriety of the yerdiet ofa Jury or the deci- 
Bion ofa Judge but i publication 10 a newspaper 
contains no reasoping or discussion but only de- 
clamation and invective and is written not with a 
view to elucidate the truth but to injure the charac- 
ter of individuals amd to bring into hatred and 
contempt the admunistration of justice in the 
country, 16 will amount to contempt of Court. 

In procefdingsefor contempt of Court it is for the 
Court issuing the writ of contempt asa matter of law 
to construe words and phrases which have no 
technicgl significance and to decide what is their 
meaning and what 3s the effect which they are 
calculated to produce. 

Whée the words used in an articlein a news- 
paper megnt and were intended to mean that the 
conduct of cases before a Judge of a High Court 
weie such ihatthe arguments and authorines were 
ignored and that for that reason the life and liberty 
of the subject brought "bêfore that Judge were in 


ril: 
Held, that the article wasa contempt of Oourt of 
the gravest character. . 
Where certain passages in an article in a news- 
paper, distinctly impgted"to the Judge the reproach 
of passing monstrous sentences, of unjustifiably 
convietie a man on the uncorroborated testimony 
. *. 
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of an approver and with accusing the ple of 
India of habitual liars, and the effect of fhe: article 
was to suggest that the Judge was unfit for hig, 
office and to debase his authority: 

Held, that the writer of the article was guilty of 
gross contempt. Pat Expzrog v. MURLI MANOHAR 
Prasad, A. I, R. 1929 Pat. 72; 8 Pat. 323; 30 Or. L. 
J, 741 180 
— Party in contempt, right of, to be heard— 

Power to dismiss proceedings 

A person who isin contempt is not entitled to be 
heard in prosecution of proceedings instituted by 
himself although he cannot be deprived of his right 
to be heard in respect of matters of defence. 

Further where a party is in contempt the Court 
has the powerto order thataftera proper interval 
the procesdings which have been stayed shall be 
altogether expelled from the Oourt. M ParaNIAPPA 
Ouzrry v Raman Ouetry, (1028) M. W. N. 462; A. I. 
R. 1929 Mad. 672 724 


Contraot—Mistake as ground for rescission of con- 
tract. 

An agreement can be set aside for mistake where 
guch mistake is mutual or induced by the other 
party. Where the mistake made by a party relates 
to the subject-matter dealt with by the contract and 
the parties are not adidemas to the subject-matter, 
there is no real agreement atall. Pat SINGHABAN v. 
JADUNANDAN Misser, 10 P L. T. 164: 8Pat. 726. 315 
Party agreeing to be bound by decision 

of other party in case of dispute—Estoppel. 

Per Rupchand, A. J.C.—Where a party to a con- 
tract agrees that in case of any dispute arising out 
of the contract or in any matter concerning the 
contract he will abide by the decision of the other 
party, he cannot afterwards be allowed to say that 
such decision is not binding upon him, being a 
decision by a person in his own cause, unless it can 
be shown to be arbitrary or otherwise unjust. S Dera 
Rau v. Forses, A, I. R. (93) Sind 17 778 
—Third parly, right of, to enforce charge 

created by document. 

A person cannot suson a contract to which he 
ig not a party, 

But it does not followe from this that 8 
cestui que trust cannot Bue to enforce the trust in 
his favour, though he had nothing whatever to do 
with its creation, or that a person in whose favour 
a charge is created on immoveable property cannot 
enforce that charge meiely be@ause he has not been 
a party to the transaction or proceedings in which 
the charge was created. M ARuMUGASAMy NADAR v, 
Kumara ETTAPPASWAMI, À. I. R. 1929 Mad: 379; 29 L. 











W. 609; 56 M. L. J. 295 302 
Contract Act (IX of 1872), s. 4—Offer and 
acceptance—Offerer signing indent — forhh — Offer 


communicated by telegraph and accepted—Indent 

whether part of contract . 

R, who carried on business in Calcutta, being 
minded to get goods from England, apþroached D 
who did indenting business and signed and sent to D 
an indent for certain goods. The indent contained 
among others, a submis#on clause. 9D telegraphed 
the order to England to B and B sent certain sale 
notes to R giving intimationto E that his order 
esent through D was booked. Rand B subSequently 
fell out and the question arose whether the sub- 
mission clause contained ïn the indent form sent by 
R to D was a part of the contrdtt between R and B : 

Hejd, that the submission clause contained in the 
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indent form sent by R was a part of the offer of R 
which B acaepted. © Rapsa Kayta Dass v9 BAEBLBIN 
Bros. Lrp., A. I. R. 1929 Oal. 97; 32 O. W. N, 1101: 56 
C. 118 e 540 
— 8.23, Ses BaNaAL Tenanoy Act, 1885, s. 192 

604 
———~ 8, 23—Forest Act (VII of 1878), ss 18, £1— 

Contractor for working Government forests, partner- 

ship of, with third peraon—Provision for division 

of profits and losses— Partnership, whether illegal or 
opposed to public poltcy. 

A person entered into a contract with the Govern- 
ment for the purpose of working certain Government 
forests by which he undertook not to dispose of or 
Bublet such right or any part thereof without the 
written permission of the District Forest Officer for 
thetime being, which permission might be refused 
by the latter without assigning any reason for so 
doing. He then formed & Partnershi with two 
other persons which provided that such of the acts 
as he was responsıble for under the contract with 
the Governament he must do himself thereby retaining 
all the rights he had under the agreement and con- 
tracted wıth his partners that the profits and losses 
should be divided in certain proportions and that the 
money for the expenses was to be provided in a 
certain way: 

Held, that the terms of neithers.18 nor 21 of the 
Forest Act were offended and the partnership was 
not void under s 23, Contract Act, as being illegal 
or opposed to public policy. M NUKALA VENKATA- 
NANDAM v. IMMIDISETTY DHANABAJU, A. I. R., 1929 Mad. 
689 298 


— ——— 8, 23—Stifling prosecution—Agreement to 
discharge civil liability when there 18 criminal 
liability also, legality of. 

Where there is a transaction between two parties 
involving a civil liability as well as possibly a 
criminal act, a contract made to discharge the 
civil liability cannot be held ‘to be void under 
s 23 of the Contract Act. L Tex OHAND v. FIRM 
Harsas-Rar-Apsan Das, 30 P. L. R. 445; A. L R. 1929 
Lah. 564 74 
—— —— 8, 25—Agreement by adoptive father not to 

alienate property in favour of adopted son— 

Consideration, necessity of 

An agreement by the adoptive father in favour of 
the adopted son that the former will not alienate 
his property is not binding on him if it 18 not support- 
ed by consideration and he can alienate the pro- 
perty by Will or otherwise. L Sarwan SINGH v 
* Malas, A.I R. 1929 Lah. 169 882 


——— s. 25 (3)—Acknowledgment | containing 
stipulation regarding wnterest— Novation of contract 
—Unconditional acknowledgment— Promise to pay, 
implication of ] 

Where an acknowledgment contains an entry fix- 
ing the rate of interest to be payable by the debtor, , 
it amounts to anew contract within the meaning of 
B. 25 (3), Contract Act. . 

An unconditional acknowledgment implies a pro- 
mise to pay and can sustain an action for the 
recovery of the debt due thereupon. L Om PARKASH 
Mirrer v HAJI ABDUL RAHIM, A, 1. R. 1929 Lah. 511 

s : 377 
8. 29 — Promise followed by actings—Agree- 
ment void. for uncertainty. 

A confract may be constituted by% promise fol- 
lowed by actings by the promisee on the faith 
thereof, though not by express acceptance and if the 
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actings hare taken place on the footing of a proposal 
made byf promisor and were known the latter 
, m have taken place on that footing, the objection 
a 


He contract was void for uncertainty under 
8 29 e the Contract Act cannot'be maintained. N 
INDRARAJ SINGH v. Onarr Rau, A. I, R. 1929 Neg. 194; 
35 N. L. R. 131 , 271 


— $. 32—Ante-nuptial promise to give land in 
consi ton of marriage—Marriage effected— 
Promise enforceable, 

A valid ante nuptial promise to giveland as 
kanwin made in consideration of marriage be- 
comes a binding contract on the marriage taking 
place. Such a transaction, properly speaking, is not 
.8 gift but a conveyance in consideration of marriage. 
R Ma E, Tis v. Ma Braw, A. I. R. 1928 Rang. 286 


242 
8. 38— Bengal Tenancy Act (VIII of 1885), 
8. 150—Legal tender, requisites of —Deposit, necessity 








of. 
One of the requisites of a valid tender is that the 
party making the tender must always be Teady to 
the obligation whenever called upon. In other 
words, atender in order to be valid must be kept 
good in accordance with the requirements of the 
law. The plea of legal and valid tender must not 
only allege that the defendant is still Teady but must 
be accompanied b payment into Oourt. 
The rule of law laid down in s. 150, Ben, Tenancy 
Act, applies to cases where the defendant admits 
that money is due from him to the plaintiff on 
account of rent and a plea of tender cannot be 
entertained ifit isnot accompanied by a deposit in 
Oourt C RAKHAL OHANDRA OHAKLADAR v. BAIKUNTHA 
Nara BARAT, A. I. R. 1928 Oal. 874; 82 O. W. N. 1082 
687 


————— 88. 65, 70—Coniract by insane person— 
S. 65, applicability of —'Lawfully', meaning oj— 
Obligation to re-pay, when arises. 

Section 65 of the Oontract Act is not applicable 
where one ofthe parties is wholly incompetent to 
contract. 

To support a claim under s. 70 of the Contract 
Act it is necess that the act must have been 
done ‘lawfully’, and the test to be applied to ascertain. 
whether the actis ‘lawful’ is whether the person Bo 
acting held such a position to the other as either 
directly to create, or by implication reasonably to 
justify, the inference that by the act done for the 
other person he was entitled to look for compensa» 
tion for it to the person for whom it was done. 

The term "lawful" has a wider meaning 
than &he term "legal." “Tegal” is what is in con- 
formity with the letter or rules of the law as ad- 
ministered in the Court; “lawful” is what is in 
conformity with or frequently notopposed to the 
principle or spirit of the law whether moral or 

e judicial 
A held a decree against B for a certain sum of 

money B sold his properties for satisfying this 
decree debt and the vendee discharged a debt due 
by A and passed a promissory note for the balance 
to A, who passed a receipt to B acknowledgin 

satisfaction of the decree debt A was of unsoun 

mind at the time and his guardian executed the 
decree in full ignoring the subsequent transactions. 
In a suitby D for recovery of the amougtof A's 
debt discharged by the vendee: : 

Held, (1) that 8.65 of the Contract Act was not 
applicable as A was of unsound mind; 

e i 
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(2) that s. 70 of the said Act was also not appli- 
cable as the payment was not a'lawful one within 


«the meaning of that section ; 


(3) that B was not, therefore, entitled to any relief. 
B PUuNJABAT Bumasa v, BHAGVANDAS Kri8ANDAS, 31 
Bom. L. R 88; A. I. R.1929 Bom. 89; 53 B, 309 


518 

———— 8. 70. See Acra  TmNANCY AOT, 1901, ss. 
159, 160 107 
————— 8.70. See Contract Aor, 1872, 8.65 518 





8. 74—Appellate Court power of to reduce 
rate of interest, 

Per Ramesam, J.—Even without an issue with 
reference tos, 74 of the Contract Act, the Appellate 
Court has got jurisdiction to cut down the rate of 
interest, where it is found to be penal. M MARINA 
AMxAYI v, OHANGANTI BUNDAYYA, Å. I. R. 1929 Mad. 


433 124. 
———— 8. 74—Penalty or liquidated damages— 
Contract for sale of vmmoveable property —Breach 
—Suit for damages—Proof of actual damages 


essential—Time of performance—Vendor giving 

four days time to purchaser to complete contract 

—Breach by purchaser. 

A contract for the sale of immoveable property 
for the sum of Rs 1,05,000 provided, inter alia, that 
the purchasers were to pay Rs. 500 as earnest money, 
and that “the party retracting from the contract shall 
pay Rs. 10,000 as pashemana  (damages)". The 
purchasers having broken the contract, the vendors 
re-sold the property to another person for Rs. 1.04,000 
and instituted a suit against the purchasers, claiming 
the Rs 10,000 and further damages : 

Held, that the effect of 8. 74 of the Contract 
Act, 1872, was to disentitle the plaintiffs to recover 
simpliciter the sum of Rs 10,000, whether penalty 
or liquidated damages, and that the plaintiffs must 
prove the damages they had suffered 

Their Lordships of the Privy Council held that 
the only evidence of loss was that of the loss on re- 
sale of Rs 1,000, and the plaintiffs having already 
received Rs. 500 by way of earnest money, their 
actual damage was Ras, 500, for which sum they 
were entitled to @ decree. . 

On the 19th February, 1924, the parties entered into 
a contract for sale f certain immoveable property. 
No time was fixed for completion but. on the 
same day the pure rs paid the earnest money 
and were given a receipt which provided that the 
balance of the purchase-money should be received 
before the Qub-Registrar and the sale-deed registered 
within a month. The purchasers postponed com- 
pletion from time to time for their convenience, and 
eventually the vendors on the 10th May sent a 
telegram» tothe purchasers giving them four days 
to complete and that in default the vendors would 
sue for"ppecific performance or damages. The pur- 
chasers having ignored the telegram, the vendors on 
the 9th Jue re-sold the property to another party 
at a loss, and sued the purchasers for damages: 

Held, on these facts, that the plaintifis were 
entitled to sucaged, the purghasers being responsible 
for the breach of contract. P G Panna SINGH v. 
ARJAN SINGH BHAJAN Sinan, A. I. R. 1929 P; O. 179, 
33 O. W.N. 949; (1929) A L. J.791; 31Bom. L. H., 
909; 30 L. W. 281; 6 O, W. N. 617; (1929) M. W.N. 
558; 57 M. L J. 333 . 485 


—— s, 91—Sale of goods—Goods sentat owner's 
risk—Delivery to carr er, ylether amounts to 
e . 
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delivery to buyer—Loss during transit—Seller's 

liabilaty. 

Section 91 of the Contract Act, is not intended to 
impose a legal restriction on the freedom of buyer 
and seller to make their own arrangements as to the 
terms on which the goods are to be delivered to a 
carrier for transit from seller to buyer. The section 
is only meant and could only be meant to apply to 
cases where there is no specific arrangement or course 
of dealing between the parties 

Where there is an agreement express or implied 
between the parties to acontract for sale of goods 
that the goods are to be sent to the buyer at owner's 
risk, notwithstanding the provision in s 91, 
Contract Act, delivery to the carrier will amount to 
delivery to the buyer, and if the goods are lost 
duriug transit the loss will fall on the buyer. M 
ALAGAPPA OnBTTY v Roopomanp OHABILDOSS, A.J. R. 
1929 Mad. 685; 57 M. L, J. 110; 30 L W. 415; (1629) 
M. W. N. 613 136 

ss. 251, 263. See PARTNERSHIP 108 


Co-sharers—Permission granted by managing co- 
sharer to plant. groves—Right of other co-sharers to 
question permission—Equitable arrangement, 

Where a co-sharer who is managing the joint property 

grants permission to a person to t groves on the 

land, the permission granted is invalid but the 
grantee may be allowed to remain in possession 
of the land subject to his paying their share of 
the rent for such land to the other co-sharers. O Kaniz 
BA1YADA Begum v. MOHAMMAD ZAFAR 410 
Counsel, duties of See DEFAMATION 355 


Court-fees—Deficieney of Court-fee in trial Court 
—Discovery of deficiency in appeal—Appellate 
Court's power to realise deficency— Power to 
refuse to hear party in contempt.. 

Where it is found in appeal that the Court-fee 
paid by the plaintiff-respondent in the Court of first 
instance was deficient and the respondent, when 
called upon to make up the deficiency, fails to do 
80, the Oourt of Appeal can realise the deficiency of 
Oourt-fee by such lawful means as might be open 
to it and one of the ways by which such payment 
can be enforced is not to hear tie Counsel for the 
respondent who is in contempt, till the deficiency is 
paid. A BAIJNATH v. DHANI Rau, AS I. R, 1929 All. 
577; (1929) A. L J. 1024 107 


Court Fees Act (VII of 1870), 8.7, cl. (4)—Suit 
by minor son to recover share in family property 
ignoring prior mortgage by father —Courtsfee pay- 
able, 

“Where a Hindu son sues to recover his share of 

the family property ignoring & mortgage executed 

by the father, it is sufficient if he pays Oourt-fee 
as for possession on the value of his share without 
paying separate fee in respect of the mortgage which 

he does not seek to set aside M VENNAL Nano 2. 

OFRIOLAL RRORIVER, A. I. R, 1929 Mad, 307 e 800 

——— 8. 7, 8ub-s. (4)—Suit for partnership 
accounts—Court-fee on memorandum of appeal— 
Civil Procedure Code (Ag V of 1908), s. 149— 
Court's discretion to allow payment of deficient 
Court-fee—Effect of such payment—Memorandum 
of appeal not nullity because insufficiently stamped 
— Defect cured upon payment of deficient duty. 

In & suit for partnership accounts, valued at 

Rs 3,000 for the purposes of Oongt-fees, the plaint- 

iffs asked for a rendering of accounts and a decree 


for Rs. 3,000 with the sgatement that “if more'(han 
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Rs. 3,000 be found due to the plaintiffs tfey will 
pay an additional Court-fee". The trial Court by 
*its final decree declared that Ra. 19,991, were, due 
to the defendants, by the plaintiffs, No sum ewag 
found due to the plaintiffs under the claim for 
Rs 8,000 The plaintiffs appealed against the decree, 
prayingfora reversal of the decree against them 
and for granting a decree in their favour for such 
amount as may be found due They valued the 
appeal, for purposes of Oourt-fees, at Ra. 19,991, and 
paid a Oourt-fee of Ra. 975 due thereon: 

Held, that the memorandum of appeal complied 
with the requirements ofthe Court Fees Act, 1870, 
8. T, gub-s (4), in stating the amountat which the 
relief sought was valued. 

Held, further, that the payment of Rs. 975 as Court 
fee sufficiently covered the appeal as a whole, in- 
cluding Rs. 19,991 (the amount of the decree passed 
against the appellants) on the one hand, and a much 
smaller figure of Ra 3,000 (being the amount of the 
appellants’ own claim) on the other. The plaintifis’ 
appeal was accordingly correctly stamped so as to 
cover all the reliefs sought, including their prayer 
that a decree for Rs 3,000 or lesa or more should be 
granted in their favour. 

Held, further, that assuming that the Court-fee 
paid on the memorandum of appeal was inadequate, 
this was pre-eminently a case br the exercise of the 
E discretion under s. 149, Civil Procedure Code, 

Where the Oourt-fee paid on & memorandum of 
appeal isinsufficient in amount, the Court may in 
the exercise of its discretion under s 149, Civil 
Procedure Code, 1908, give an opportunity to the 
appellant to add to the amount already lodged the 
extra sum required to make up the deficiency. The 
discretion conferred on a Court by this section 
extends. to the whole or any part of any fee pre- 
scribed and can be exercised at any stage in the 
case, and, upon the extra payment being made, the 
document 1s to have same effect as if it had been 
paid in the first instance. 

A memorandum of appeal duly presented within 
time and accepted by the Court is not a nullity 
merely because an inadequate Court-fee has in the 
first instance been paid thereon. Upon payment of 
the deficient fee, the memorandum of appeal stands 
good from its date, and the appeal is not time- 
barred. P O FarzutLLAH Kuan v. Maviapap Kuan, A. 
I R.1929 P. O 147; 33 O. W N. 781; 31 Bom L. R. 
841% 30 L. W. 104; 57 M. L. J 281; (1929) M. W. N. 
818; £0 O. L. J 39; 10 Lah. 737 493 


s. 7, cl. (5), sub-cis. (a) and (e) Land 
assessed to revenue as agricultural land, but used 
as garden—Valuation for purposes of Court-fees, 
Where a land falls within the meaning of the 

expression "garden" though it may at the same 

time be “land” paying assessment to Government, 
it must be valued for purposes of Court-fee ag 
provided in sub-el (e)of cl (a)of s 7 of the Court 

Fees Act. S HAKIM Bret v. Mig Aman, A. LR. 

1930 Sind 15 781 


—— ——— 8. 7, cls (V), (IX) Sus by mortgagee for 
possession of mortgaged property —Court-fee, 

In asuit by a mortgagee to recover possession of 
the mortgaged property under the terms qf the deed 
of mortgagé, the Cpurt-fee is to be calculated 
according to the princiyal money secured by the 
mortgage and not according to five times the land 
revenus assessed on the property. O Hnfnars v, 


E < 
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Court Fees Act—concld. f ó 
e 
WiILAYAW AHMAD, 60. W. N. 491; A, I, R, 1029 Oudh 
321 a 766 


s. 7 (vi)—Appeal in pre-emption suit—e 
te as to amount payabje—Court-fee. 
ere the questionin an appeal relates solely to 
the amount to be paid by preemptor, the Oourt-fee 
should be calculated ad valorem on the difference 
between the amounts alleged us the sale price on the 
one side and the other. MATHURA PRASAD v. KARAM 
Sixag, 6 O W, N. 276: A I.R 1829 Oudh 240 480 





8.15. See OIWIL PRoospvR& Cops, 1908, se. 
151, 152 585 
—-— — 8. 17—4A ppeals— Consolidation of appeals— 


Calculation of Court-fees— Consolidation. of memo- 

randa of appeal, legality of. 

Though appeals in which the same matter arises 
for consideration may be consolidated under the 
inherent powers of the Court for the purpose of 
hearing, the memoranda of appeal in such cases 
cannot be consolidated into one memorandum and 
treated as if it was one memorandum embracing 
two or more distinct subjects Oourt-fees must be 
paid seperately on each memorandum of appeal ac- 
cording to the provisions of the Oouit Fees Act. C 
Moosa SOLEMAN Saugus v. BEoRBTARY or Stats, A. I. 


R 1929 Oal. 135; 32 0. W. N. 776 692 
—— Soh. |, Art. 1. See Baraat TENANCY ACT, 
1885, s. 105 ( 701 


8) 
———— Art. 1—Cross-objection aa to costa — 

Court-fee—' Subject-matter in dispute.’ 

A cross-objection relating to costs should bear ad- 
valorem Court-fee upon the amount claimed. Pat 
KAMAKHYA Narain SINGH v. Rampas Sings, 10 P. L. 
T. 294; A. I.R 1929 Pat 2.6; 8 Pat. 543 166 


—— —— Soh. Il, Art 6—Security bond for stay of 
execution— Personal bond—Stamp required. 

A security bond executed in pursuance of an 
order of & Oourt for stay of execution under the 
Qode of Oivil Procedure, if it is only a personal 
bond and does not hypothecate any property whether 
moveable or immoveable, need bear a  Court-fee 
stamp of annas 8 only under Art 6, Sch II ofthe 
Oourt Fees Act and does not require any stamp 
under the Stamp Act. L MUHAMMAD Ewaz v NANREH 
Mian, 11 Lah. L. J 40; A. I. R. 1929 Lah. 205; 30 P. 
L. H. 131 226. 
- Art. 11 (b)—Appeal from order 

rejecting application for leave to appeal under 

Letters Patent — Court-fee — Letters Patent 
- (Calcutta), cl 15. 

Two Judges who heard a second appeal disagree 
and the appeal was decided according to the opinibn 
ofthe Senior Judge. Subsequently an application was 
made tothe Senior Judge for a certificate that the 
case was fitfor further appeal, and this application 
was also dismissed. The aggrieved party preferred 
an appeal from the order rejecting this application and 
the question of the correct fee was referred to the 
Oourt by the Taxing Officer: 

Held, that the memorandum of appeal was 
chargeable with Oourt-fees under Art. 11 (b)of the 
Second Schedule to the Oourt Fees Act. G Rast OHARAN 
GOLDAR v. HAMIDALI, 33 O. W. N. 32; 56 O. 482, A. I R. 
1929 Cal. 575 595 


Criminal Procedure Code (Act V of 1898), 8. 
4 (1). See EXTRADITION Act, 1903, s 2 (a) 321 
———— $8. 4, 154—‘Osficer-in-charge of Police 
Station’, meaning of—Report made to Assistant Sub- 
I or nvestigating case in mofussil, whether 
First Information Report, 
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A report of an occurrence made to an Assistant 
Sub-1nspector of Police when he is investigating a case 
in themofussil and is not in charge of the Police 
Station cannot be treated as First Information 
Report within the meaning of 8. 154, Criminal Pro- 
cedure Code C Momin TALUKDAR v. Eupsror, A. I. 
R. 1928 Oal 771; 30 Or L. J. 803 601 
ss. 4, 195, 200 -Penal Code (Act XLV 

of 1860), s. 211—Complaint, whether must be 

presented personally--False information to Police 

—False complaint on same facts to Magistrate— 

Complaint not proceeded with—Sanction of Magis- 

trate, whether necessary for prosecution of 

complainant. 
* For the purposes of vesting a Magistrate with 
jurisdiction to take cognizance of a case on a com- 
plaint made to him it is not essential that such com- 
plaint should be presented to him by the complain- 
ant personally; and when it is not so presented 
to him, the Magistrate may call upon the com- 
plainant to appear before him on a date to 

e fixed by him and may examine him under s. 200, 
Criminal Procedure Code. 

The words “in relation toany proceedings ....... 
eos ess in B. J95(a)(b) of the Oriminal Procedure 
Code are very general and wide enough to cover a 
complaint made to a Court on which no proceeding 
may have been commenced by the Magistrate. 

When a false information is given to the Police 
and at thesame time a complaint is made to a 
Magistrate on the same facts and the same charge, a 
complaint ım writing by such Magistrate unders 195, 
Criminal Procedure Code, is essential, for the pro- 
secution of the complainant even though the Magis- 
trate may have taken no further proceedings on the 
complaint presented to him subsequent tothe infor- 
mation to the Police. Under such circumstances a 
trial without such sanction is bad, S CHUBERMAL v. 
EwPzBon, 30 Or. L. J. 732; A I. R. 1929 Sind 132 

147 
— 88, 87, 88—Sale of husband's property 
under 38. 87, 88—Wife's right to impeach sale— 

Right to maintenance, nature of 

A husband's obligation to maintain his wife is 
only a personal obligation and the wife has, there- 
fore, no right to object to an attachment and sale 
of her husband’sproperty under the provisions of 
ss. 87 and 88, Ortminal Procedure Code. L Durar v. 
SkoRETARY OF STATE For INDIA, 10 Lah, 263; 30 P. L. R. 
324; A. I. R. 1929 Leh 528 668 
———— $8. 109, 110, 120, 123—Person sentenced 

under 3. 109, 1f canbe proceeded against under s. 

110 —Sentencs, if can be concurrent—Duration and 

commencement of second sentence 

The passing of a sentence of imprisonment against 
a person for failure to give security in proceed- 
ings initiated against him under s. 109, Oriminal 
Prosedure Code, is no bar to action being taken 
agafnst him under s 110 while such sentence is 
running &nd to his being sentenced to imprison- 
ment a second time for failure to give security 
under the latter proceedings, but the period for 
giving secyrity in respect ofthe second proceedings 
can commence only when the sentence under the 
first proceedings expires, though the period of sent- 
ence jtself commences from the date ofthe order. 8 
FATEH v. ExPEROR, ¿0 Cr, L 3.848; A J, R. 1429 
Bind 166 ` 777 

x 8. 110—Qrderfor security against person 

placed under security by another Magwirate, legality 


of.* : 
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Section 110, Criminal Procedure Code, is intended 
to guard against the freedom of a dangerous man 
without security and not his freedom entirely. 

Proceedings under the said section cannot, therefore, 
be taken against a person who is already placed 
under security by another Magistrate. A BENI 
SINGH v, Emperor, 30 Cr. L. J. 756; A. I. R. 1929 All, 
608 346 


————— 88, 110, 112, 117 118— Security for good 
behaviour—Order caliing upon accused to show 
cause,  contenis of—'Substance of information 
received’, necessity of setting forth—Enquiry and 
proof required, nature of—Willingness of accused to 
give security, effect of 
An order under s 112, Criminal Procedure Code, 

requiring the accused to show cause why he should 

not execute & bond for his good behaviour must 
set forth the substance of the information received 
about him; otherwise it will not bea legal order. 

It is the duty of the Magistrate to proceed to 
enquire into the truth of the information on which 
he takes action, and it isonly if upon such enquiry 
it is proved that itis necessary to take a bond from 
the person in respect of whom the enquiry has been 
made that he can be ordered to execute a bond. 

The evidence of a Polite Officer to the effect that 
the accused had a very bad ieputation, that he 
associated with bad characters and was suspected of 

articipation in several cases of house-breaking, 
burglaty and cattle theft does not satisfy the 
requirements of law and is not sufficient to place 
the accused upon security for good behaviour even 
though the accused himself had no objection to 
giving security. L Usacar SINGH v. EMPEROR, 10 Lah. 

155; A. I.R. 1 29 Lah 504; 30 Or. L. J. 839; 30 P. L. 

R 694 807 

—— 8. 114, proviso, 8, 496—Security pro- 
ceedings —Execution of bond—Re-arrest of accused, 
legality of—Bail un . 
The proviso to s. 114, Criminal Procedure Gode, is a 

proviso to the section which relates to the circumstances 

set out ins ll and isnot a substantive provision 

standing by itself. It does not give the power to a 

Magistrate to re-arrest a person who has already been 

discharged after executing surety*bonds. 

A person who is so re-arrested is entitled to be 
released on bail under s 496, Orifhinal Procedure 
Code, ifhe is not accused of a non-bailable offence. 
Pat NATHAN Gorg v. Eupreor, 3Q Or L.J. 809, A I. 
R. 1929 Pat 054; 10P. L T. 801 628 

88. 117, 118. See CRIMINAL PROCEDURE CODE, 


1898, a. 110 " e 807 
88. 120, 123. See CRIMINAL PROCEDURE 
Oops, 189", 8 109 777 


—————- 88.138 (1) (a), 537— Public nuisagce— 
Constitution of Jury—Duty of  Magistrate— 
Accepting complainant's nominees without exerciging 
independent discretion—Legality of trial. 

In nominating the foreman and one-halfeof the 
remaining members of the Jury as required by 
s. 138 of the Oriminal Procedure Code, the Magis- 
trate must exercise his own jindependeng discretion 
and not appoint the nominees of the party who first 
made the complaint Acceptance of the nominees 
of the complainant without exercising indepeadent 
disfretion 18 an illegality which vitiates the trial, 
and not a mere irregularity B InreV.R KOTHARI, 
31 Bom. L R. 79; A. I R 1929 Bom 79; 30 Cr. LəJ. 
785 ] 333 
8, 145—Disputg as to 3mmoveabie property 

e 
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9 
— Possession , once declared —Duty of Magistrate to 
uphold that order and not to make further enquiry 


* —Order, whether binding on third partves—Renedy 


of aggrieved partyeto go to Civil Court—Owler 

under s 145, not judgment in rem, 

Once proceedings with regard to land have been 
taken under s. 145 of the (ode of Criminal Pro- 
cedure, and possession declared, then it is the duty 
of Criminal Oourts to uphold that order and not to 
enter upon any further inquiry under. that section. 

The intention of the Legislature in s 145 (3) of 
the Oode of Criminal Procedure is that the order 
made by the Magistrate should have reference 
rather tothe subject-matter of the dispute than to 
the persons who are engaged therein, and that once 
a declaration has been made as regards possession - 
ofthe land,it should be binding upon all persons 
interested therein Consequently, once an order of 
the Magistrate has been made as regards & plot of 
land, then it is for the person, whether he be a 
party tothe proceedings or not, who disputes that 
possession to take proceedings in a Civil Court. It 
i5 the duty of the Magistrate to uphold an order 
which has been made under s. 145 and for that 
purpose if necessary to bind over persons who inter- 
fere with the possession which has been declared 
under s 107 or any other provision of the Code of 
Criminal Procedure whichis relevant for that pur- 
pos Pat JAINATH Parr v. RAMLAKHAN Perasan, 30 Or. 

.J 840; 10 P. L. T. 689, A. I. R. 1929 Pat. 505 

643 
88.145, 436, 438— Dismissal of. complaint 
under 8. 150—Rewisvon— District Magistrate, powers: 
of—Further enquiry, legality of—Dismissal of 
complaint or discharge of accused, meaning of. 

Dismissal of a complaint under s. 145, Oriminal 
Procedure Oode, 18 neither the dismissal of a com- 
plaint nor the discharge of an accused within the 
meaning of 8. 436, Oriminal Procedure Code. There- 
fore, itis not competent toa District Magistrate to 
order afurther enquiry under s. 145, Criminal Pro- 
cedure Code, especially without notice to the 
opposite party. 

n revision from the dismissal of an application 
under s. 145, Criminal Procedure Code, all that a 
District Magistrate can do is to make a reference to 
the High Oourt under s, 438, Oriminal Procedure 
Code R Marna San E v. Mauna Myr Du, A.LR 
1928 Rang. 292; 30 Or. L, J. 709 59 


—+— 8. 14 6— Attachment of property, when legal. 

Section 146, Oriminal Procedure Code, presupposes 
an enquiry by the Magistrate on the evidence record- 
ed and its object is to give the Magistrate jurisdic- 
tion to attach property if upon the evidence so re- 
corded, he is unable tocome to a finding as towho 
was in possession on the date on which the order 
under 8.145 was drawn up and where there is no 
evidence of any kind an order effecting attachment 
of property under s. 146, Oriminal Procedure Code, is 
without jurisdiction. C DAULAT ALI MOLLA v. 
HeDAIL Moura, A I R. 1928 Cal. 703; 32 O W.N. 
843; 30 Cr. L J 802 600 


- 88. 156, 202, 203, 204—Complaint 
referred by Magistrate to Polg—Duty of Police 
to make report—Sending charge-sheet without report, 
legality of. . 

When & Magistrato has referred a complaint for 
investigafion under/s. 209, Oriminal Procedure 
Code, the Police are not entitled after invest- 
igation to arrest the accused and send "him up’ 
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for tri under a charge sheet as if they had taken 
cognizance of the case under their ordinary powers 
of snvestigation. The only action they could take* 
is te make a report tothe Magistrate, after a con- 
gideration of which it is opento the Magistrate to 

roceed either under s. 203, Oriminal cedure 

ode by dismissing the complaint, or byes. 204, 
Oriminal Procedure Code by issuing process B 
EMPEROR v. NURMAHOMED RAJMAHOMBD, 31 Bom. L R. 
84; A. I. R. 1929 Bom. 72; 53 B. 339, 30 Cr. L, J. EE 


8,162—Statements of witnesses in Police 
diary—Accused, right of, to get copies, whether 
' absolute. . 

An accused has, under s. 162 of the Oriminal 
Procedure Code, anabsolute right to get a copy of 
the statements of witnesses for the prosecution re- 
corded in the Police diary and the Magistrate cannot 
refuse to grant ıt on the ground that there is no 
apparent contradiction between it and the statement 
made by the witness in the trial ofthe case. N 
FAsIUDDIN v EMPEROR, A. I. R. 1929 Nag 172; 30 Cr. 
L J, 728 213 

ss. 162,164, 526—Statements of witnesses 
recorded under s. 164—Accused's right to obtain 

copies—Statements of witnesses under s. 162— 

Accused's right to obtain copy—Proper time for 

application. 

A Magistrate should not refuse to grant to the 
accused copies of the statements recorded under 
s, 164, Criminal Procedure Code, of persons who are to 
appear as witnesses in the case 

An accused person isnot entitled to a copy of a 
statement made by a prosecution witness under 
g. 162, Criminal Procedure Oode, until the w:tness 
is sought to be cross-examined, But, asa matter of 
practice, there is no harm if a copy of the statement 
1s given at an earlier stage. At any rate in order 
to accommodate the accused the Magistrate might 
arrange to have copies ready when they are applied 
for. A Magistrate 1s also within his rights if he 
refers to the statements before granting the copies. 
But, asa matter of practice, it would be convenient 
if the Magistrate were to refer before hand to the 
Police and enquire if there 1s any objection to the 
copies being granted and if the prosecution does 
not object the Magistrate need not refer to the 
statements at all If the objectionis made then he 
need refer only to the portion objected to. L GHULAM 
NABI v, EuPEROR, A. I. R. 1929 Lah 429; 30 Or, Led. 
760 377 


s 8. 179—Preparation of false return of 

service—Offence, when complete -Jurisdiction of 

ourt. 

Whore a false return ofservice was made and 
attested by witnesses within the jurisdiction of the 
Qourt of Gaya for the purpose of obtaining an ex 
parte decree in the Oourt of Manbhum : 
Held, that the offence under s. 193, Penal Code, 
was complete within the jurisdiction of the Court 
of Gaya and must be tried by the Court of Gaya and 
not by the Court of Manbhum. Pat ABDUL KARIM 
v. EMPEROR, 10 P. L. T. 161, 30 Cr. L. J. 765; A I 
R. 1929 Pat 640 . S09 
ss. 190 (1) (a), 195 (1) (D) as amended 
by Act of1923. See Penat Cope, 1860, a. 182 37 
8,195, See ORIMINAL PRooRDURE Cof, PEEL 

s. 4 i 47 
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appeals ordinarily lie, meaning of—Change of 

ordinary forum by notification of Government 

under statutory power, effect of—Bengal, Agra 

and Assam Civil Courts Act (XII of 1887), s. 21. 

The Bengal, Agra and Assam Civil Courts Act, 1887, 
provided that appeals from a decree or order of a 

unsif shall lie to the District Judge, but the said 
Act confained a provision that the High Court may 
direct by notification that appeals lying to the 
District Judge from Munsifs shall be preferred to 
any Subordinate Judge and the Government in pur- 
suance of this. provision published a notification that 
appeals lying to the District Judge of Manbhum from 
the District of Sambalpur should be preferred to the 
Subordinate Judge of Sambalpur: 

Held, that the Court of the Subordinate Judge of 
Sambalpur was the Court to which ‘appeals ordinarily 
lay' from the District Munsifs in the District of 
Sambalpur, within the meaning of s 195 (8 , Oriminal 
Procedure Code, and was, therefore, the superior 
Court which was empowered under s 476-B of the 
Code to make a complaint which the Munsifs might 
have made Pat RAMOHANDRA PADHI v. EMPEROR, 8 
Pat. 428; A. I R. 1929 Pat, 367; 30 Or. L. J. 834 878 


———— 8 200. See ORIMINAL Proogpure Cops, 
1898, 5 4 147 
——————88.202, 203, 204. See ORIMINAL Pro 
CEDURE Oops, 1898, s. 156 329 


————— 88. 233, 537—J ownder of various offences 
in single charge, legaltty of. 

The joinder of two distinct offences in a single 
charge amounts only to an irregularity curable under 
8. 537, Oriminal Procedure Oode. © AJGAR SHAIKH v. 
ExPnRoB, A. I. R. 1928 Cal 700; 32 O. W. N.839; 48 
C. L. J. 138; 30 Cr. L. J, 799 596 


8. 236—4Alternatwe charges under two 
sections under one head of charge, legality of— 
Alternatwe conviction when legal—Duty of Judge 
to find facts 
Alternative charges under two sections cannot be 

combined together in one head of charge 
Section 236 of the Criminal Procedure Code does 

not apply where ngae is any douht asto the facts, 

but applies where there is a doubt as tothe law ap- 

pleable to a cerjain set of facts which have been 
roved. 

? When the facts are in doubt there is no objection 

tothe Magistrate framing alternative charges, but at 

the corclusion of the case he is not entitled to com- 

romise hia doubts as to the true facts of the case 

y convketing én the alternative. He is bound to 
come toa distinct finding as tothe facta, and then 
only if the law applicable tothe facts which he con- 
siderg to have been proved is doubtful, he may con- 
vict in the altarnative R Po Tum Gyr v. EMPEROR, 

7 R, 96; 30 Or. L J.750; A I. R. 1929 Rang. 209 

* 244 


—-——\ 88, 250, 253, 526— Accused. mether dis- 
charged nor acquitted— Awardang compensation, 
legality of—Transfer of case— Prosecution witness 
stating adgission by cagnplainant regarding falsity 
of case—Discharge, propriety of— Procedure 
An order unde: s 250, Criminal Procedure Code, 

awarding compensation to the accused cannot be 

passed without discharging or acquitting him. Where 

a Magistrate does so, it, will be a good ground for 

tranefer of the caseefrom his Court. 

It ig not a proper exercise ofthe discretion vcsted in 


the Mdgistrate under s, 253, Ogimina] Procedure Code, 
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to discharge the accused on the statement of a 
prosecution witness that the complainant had on a 
revious occasion admitted that the complaint was a 
se one. In such cases the proper course to follow 
for a Magistrate isto hear the whole evidence and 
then to come to a conclusion and to take action if 
proper under s. 250, Oriminal Proceduro Code. L 
| UBHAYA v. JAGAN Nara, 30 P. L. R. 361; A.L 

E. 1929 Lah. 623; 30 Or. L. J. 854° 883 
——— 8. 257—Lahore High Court Rules and 

Orders, Vol. II, Chap VI, para. 67—Warrant 

case—Accused's witnesses— Duty of Magistrate to 

issue process at Government expense—Vezatrous 
applications—Discretion of Magistrate. 

As arule of practice in warrant cases the costs of 
causing the attendance of accused's necessary wit- 
nesses is usually borne by Government, and though 
a Magistrate has power to depart from this usual 
practice, . he should do Bo only when there are strong 
and cogent reasons for making the de ure, 

A Magistrate has power under sub-s. (1) of s. 257, 
Orimi Procedure Code, to decline to compel 
attendance of all the accused's witnesses if he 
considers that the application to summon them was 
made for the purpose of vexation or delay or for 
defeating the ends of justice He should, however, 
issue processes at Government expense to such of 
them as are necessary witnesses L Sayan HABIB v. 
EMPEROR, A. I. R. 1929 Lah. 23; 30 Or. L. J. 814 

667 
— ——— 88. 287, 306, 307— Trial by Jury—Dis- 
agreement between Judge and Jury—Reference— 

Discretion of Judge-—Interference in appeal— 

Charge to Jury—Statement of experience of 

Judge, whether misdirection—Misdirection not 

causing injustice, effect of. 

Under s. 307, Oriminal Procedure Code, a reference 

should be made only when the verdict of the Jury 
is manifestly wrong and notin every case of doubt 
nor in every casein which a different view from 
that ofthe Jury. can be entertained. There is no 
difference in this regard between the case where the 
Jury acquits and the case where the Jury convicts 
and the Judge disagrees with the verdict. 
. Bection 300, Oriminal Procedure Code, does not 
impose an obligation on the Judgeto refer 8 case to 
the High Oourt except when the egnditions set out 
in s. 307 are satisfied. 

The decision as to whether a case tried by a Jury 
shouldor should not be referred to tie High Court under 
8 307 of the Code of Oriminal Procedure is a matter 
entirely within the discretion of the Judge and it 
is only when he is clearly of opinion thatit fs neces- 
sary forthe ends of justice to submit the case to the 
High Oourt that he should submit it 

Where the Judge is not clearly of opinion that he 
should submit a case under e. 307 of the Uode and does 
not submit it, the High Court in appeal will not inger- 
fere with his decision : 

The verdict ofa Jury cannot be set asidgon the 
ground ofa mere misdirection ona point of fact, if 
such misdirection has not in fact occasioned a failure 
of justice 

Where a Judge indicated fb the Jury fh cautious 
lang that from his experiences certain explana- 
tion offered by a party was not an impossible, ane 
and ought tobe considered by the Jury: 

Held, that this did not amount to a misdirection. 

Where a Judge accepts the ferdict of the Jury, he is 
bound to award punishment as if he agrees with the 
, Verdict without giving any weight to the doubts which 

e @ 
T 


GENERAL INDEX,  . A 


|| 
941 
Criminal Prgcedure' Code—contd. 


he may personally entertain as to the propfiety of 
the verdict, Pat Rampas Rar v. EMPEROR, 8 Pat. 
«44; 10 P. L, T. 409; 30 Or.L.J. 721; A. L R.1929 
Pat. 313 373 


s. 297—Charge to Jury, essentials of— 
Presumption of innocence of accused and veracity 
of weinesses—Hvidence—Testumony of witness— 
Presumption of truth. 

It is essential that in the general observations 
which a Judge makes in the course gf his charge 
to the Jury he should be accurate wit the limits 
of what has always been allowed from time to time 
in criminal trials Though a Judge's charge to the 
Jury may be open to criticism, the verdict of the 
Jury ought not tobe interfered with except where 
the charge taken as a whole cannot be supported. 

A passage in a charge by the Judge to the Jury 
ran as follows:—-As there is a presumption of in- 
nocence in favour of the accused, so there is a 
presumption of truthfulness in favour of the wit- 
nesses. The presumption is rebutted if it 18 shown 
that the witness has told an untruth. But that 
would not justify you in rejecting his evidence 1n 
toto. You will have to carefully scrutinize his 
evidence and should accept it only to the extent to 
which it is supported by the evidence of other trust- 
worthy witnesses and circumstances and probabilities 
of the case: 

Held, that the Judge should not have put together 
the presumption of innocence in favour of an accused 
and the presumption in favour of the veracity of testi- 
mony ad?uced ina Court ofJustice 

Testimony given ina Court of Justice is presumed 
to be true until the contrary appears. C AMBAR ALI 
v. EuPEROR, A. I. R. 1928 Oal 769; 48 O. L. J. 473; 
33 O. W. N. 55; 30 Or. L. J. 825 684 

8. 297— Treating wrong document as First 
Information Report —E ffect on trial. 

Treating as First Information Report a document 
which in fact is not such a report and not treating 
as such a document which is really a First Informa- 
tion Report is a serious error vitiating trial C Mourx 
TALUKDAR v. EMPEROR, A. I. R. 1928 Cal. 771; 30 Or. 
L. J. 803 601 
———— 8. 298—Judge's duty to Jury. 

It is not the duty of the Judge to put to the Jury 
hypothetical cases unsupported by any evidence. C 
AJGAR SHAIKH v. EMPEROR, A. T. R.1928 Oal. 700; 32 
O W.N.839; 480 L J 138; 30Cr.L.J 799 596 

88. 306, 307. See ORIMINAL PROOEDURE 
Cops, 1898, s. 287 173 


—'———8. 307—Jury trial—Verdiet of acquittal 
—AReference —Interference by High Court—Guidmg 
principle, 

Where the Jury has returned a verdict of not 
guilty the High Court will not, in a reference under 
8 307, Criminal Procedure Code, interfere with the 
verdict and substitute a conviction unless the verdict 
is plainly unreasonable C IzazupDiN v. EMPEROR, 32 
O. W. N. 894; 30 Gr. L. J 804 602 
— ——— 8, 307— Penal Code (Act XLV of 1860), 

88. 825, 459—Jury trial—Judge agreeing with 

verdict on charge framed—Disagreement as to 

verdict om minor offence—Reference, legality of. 

The accused was charged with an offence punish- 
able under s. 459, Penal Code The trial Judge 
when chargjng the Jury directed them, ifthey found 
that the, accused was not guilty of the offence . 
charged, to find whether he was guilty of the 
minor offence undér s. 325, The Jury found that 


| 
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the used was not guilty of any offence. `The 


Judge greed with the verdict of the Jury on the 
charge framed but disagreed with their verdict 
asto the minor offence, and referred the case under 
8. 397, Oriminal Procedure Cod : 

Held, that the reference was not incompetent even 
though the Judge bad agreed with the verdict on the 
charge framed. N EMPEROR v. HARILAL TaumdLr, A. L 
R. 1929 Nag. 114; 30 Or. L. J. 793 284 


-———— 8. 307 —HReference to High Court by Sessions 
Judge on disagreement with verdict of Jury— 
Interference. 

Quere.— Whether the Full Bench ruling in Veerappa 
Goundan v. Emperor, 114 Ind. Oas. 353, that on & re- 
ference to the High Oourt under s. 307, Criminal Pro- 
cedure Oode, bya Sessions Judge differing from the 
verdict of a Jury,the High Courtis precluded from 
going intoany matter of misdirection or interfer- 
ing in any way with the result ofthe trial unless 
it is satisfied that the Jury's verdict on the evi- 
dence is unreasonable or such that a reasonable man 
could not have arrived at on the evidence before 
him, is correct? M, In re Morrava Pria A. L R. 
1939 Mad. 135; (1929) M. W. N. 194; 29 L. W. 396: 
80 Cr. L J. 843; 56 M. L.J 103 787 
—— —-8. 307-—Verdwt of Jury—Reference— 

Interference with verdict — Principles. 

In a reference under s. 307, Oriminal Procedure 
Code, the verdict of the majority of the Jury should 
not be interfered with unless it is apparent that 
the case isa very clear one. 

Where on & reference under the said section one 
of the Judges agrees with the verdict of the Jury 
the fact of such agreement is, in itself, sufficient to 
show that the case is not one for interference with 
the verdict of the Jury. C ExPEROR v Yunos Aur 
32 O. W. N. 783; 30 Or. L. J. 820 680 
8. 35 S—Absent witnesses, evidence of, when 

may be recorded—Transferring evidence 0f absent 

witnesses from record of case to which accused 
was not party, legality of. 

Under s. 353, Oriminal Procedure Code, evidence of 
witnesses against an accused must be recorded in 
his presence; therefore, the evidence of absent 
witnesses on the record of another judicial proceed- 
ing to which the accused was not a party cannot be 
brought on the record against him. R ABDUL GAFFOOR 
v. Govinp Prasan, A. I. R. 1928 Rang, 3-4; 30 Or L. 
J.730 








8. 369—'Judgment, meaning of —Dismisaal 
in. default, review of. . 
The term 'judgment' ins. 369, Oriminal Procedure 
Qode, contemplates only a judgement on the merits. 
Therefore, a dismissal for default of appearance is 
not a judgment and as such is open to review by 
the Court. R IBRAHIM v. Emperor, A. CR 1928 
Rang. 388; 30 Or. L. J. 749 243 
8.403 (1). See OgIMINAL TRIAL 625 


8. 403 (1) (4)—Acquittal by Court ha 
mo jurisdvctvon — Fresh trial, whether barred, ving 
It is only when a person has been tried by 
a Oourt of competent jurisdiction for an offence and 
acquitted of such offence that he cannot be re-tiied 
for the same offence solong as the acquittal remains 
in force. Thereis no such bar if the Court acquit- 
ting the accused had no jurisdiction to try him for 
the offenge. JI JAIRAM v. KELERHAN, A. L R. 
1928 Nag. 161: 30 Or. L. J. 763 2 267 
i S. 423—Jury trial —Appsal—Interference 
, wh verdict of Jury. 











. rv 


241. 


e. 
CASES. r1939 
Criminal Procedure Code—contd. 

The High Oourt will interfere with the verdict 
of a Jury only when the verdict is obviously per- 


verse or manifestly wrong or :woreasonable. Ram- 
DAYAL v, EMPEROR, A. L 1929 Nag. 113; 30 Or. L. 





J. 789 277 
— 8. 427 (1)—Appeal—A ppellant not heard— 
Decision, whether legal—Appellate judgment, 


necessary ingredients of. 

The provisions of s. 427 (1) of the Criminal Proce- 
dure Code are mandatory and the dismissal ofa 
criminal appeal 15 not legal if the appellant or his 
Pleader is not given a reasonable opportunity of being 
heard in support of his appeal. 

The judgment of a Oriminal Appellate Court must 
show on the face of it, that the Court had applied its 
mind tothe consideration of the evidence on the 
record and the grounds raised by the accused in the 
Court below in his memorandum of appeal. N 
OHANDRASHEKHAR v, RAJARAM, A I. R, 1929 Nag, 150; 
30 Cr. L. J. 791 279 


————- $. 435— Finding of fact—Revision—Inter- 
ference. 

Where there is evidence of whatsoever character 
on which a particular finding of fact may be based, the 
High Court is precluded under the terms of s. 435 of 
the Oriminal Procedure Oode from interfering with 
that finding. A SHANKER SINGH v. EMPEROR, 30 Or. 
L. J. 756; (1939) A. L. J. 775; A. I. R. 1929 All. p 
——-—— 8. 436. See ORIMINAL PROCEDURE CODE, 
1888, a. 145 59 
———— 8. 437—Revision—Order for further 

enquiry, when to be made. . 

A further inquiry may be ordered only in cases 


. where a Magistrate has not taken sufficient trouble 


or has come toa perverse decision. 

A Court of Revision cannot order such enquiry 
merely for the reason of disagreement with the con- 
clusion arrived at by the Magistrate. A KUNDAL LAL 
v. Manowar Lar, 30 Or. L. J. 755; A. I. R. 1929 All. 





588 345 
—— — 8, 438, See ORIMINAL PROOEDURE Cops, 
1898, s. 145 5 
- 8 439. See ExrRADITION Act, 1908, .s, 

2 (a) ° 321 


8. 439—Revision—Revision merely 
examine evidence, competency of. 

The revisional powers of the High Court under 
s 439, Criminal Procedure Oode, are not intended 
to be used for Mere re-exammation of the evi- 
dence O Momauaap ALIY BHaGWAN Din, A I. R. 
1929 Ogdh 249, 30 Or. L. J. 799 452 


$8. 439, 498—Applwation by District 
Magistrate asking for cancellation of barl granted 
by Sessions Judge, if competent—Revision. 
hen an application of an urgent nature, e.g, for 
cagcellation of bail granted by the Sessions Judge 
is ‘made by the District Magistrate, the rule that 
the h Oourt will not interfere with the order of 
the Sessions Judge except on an application by 

Government, wil not hold good It 18, however, 
desirable ght the Pubhe Prosecutor should appl 
for the ofders of Gd*ernment in cases in whi 
there is sufficient time to do so. 

-Por Barlee, A.J. O.—The Oourt must be careful 
not to weaken the rule that when a District Magis- 
trate 18 dissatisfied with an order made by a Sessions 
Jydge his proper course 18 to communicate with the 
Local Government so that the High Court may be 

moved in the regular way. & EMPEROR "V WAHIDINQ, . 
. 
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30 Or. L. J. 845; A. I. R 1929 Sind 137 773 
——-— 88.439 (5),476—Order making complaint 

—Revisron, 

Where a complaint is made by the Court under s. 
476, Criminal Procedure Code, the accused has a 
right of appealto a superior Court, and it is not 
competent to the High Court to quash the proceedings 
in revision. -Pat ABDUL KARIM v IwPznoB, 10 P.L. 
T. 161; 30 Or. L J. 765; A. I. R. 1929 Pat 640 309 


— ——— s, 439 (6)—Revision—Revision against 
conviction dismissed—Revision for enhancement of 
sentence—Right of accused to show cause against 
conviction—High Court's power to go into facts in 
revision 
No right is given to an accused person to show 

cause against his conviction in proceedings for en- 

hancement of his sentence under s. 439 (6), Criminal 

Procedure Oode, when he has already preferred a 

Tevision petition against his conviction to the High 

Court and that revision has been dismissed whether 

in limine or after notice. 

It is not correct to say that the law does not 
authorise the High Court to go into findings of fact 
in &criminalrevision The High Court has this 
power and does always go into evidence and facts in 
a proper case, L EMPEROR v. Dyanna Lat, 10 Lah. 
241; 30 P. L. R. 409; 300r. L. J. 815; A.I. R.1929 
Lah. 797 669 
— 8. 476—Complaint by successor-in-office 

of Judge, legality of 

Unders. 476, Oriminal Procedure Code, the successor- 
in-office ofa Judge is competent to make a com- 
plaint in respect of an offence committed before his 
predecessor, L GANDA SINGH v. ExPEROR, 30 Or L.J. 
862 : 906 


S. 476—Statements in examination-in-chief 
corrected wm cross-examination—Prosecution for 
perjury, whether proper. 

It 18 not desirable or reasonable to prosecute a 
witness either for perjury or for an attempt to com- 
mit the offence, if he corrects in his cross-examination 
B statement made by him in his examunation-in- 
chief, on his being confronted with an earlier state- 
ment made by him some time preyiously as the very 
gist of an offence of perjury 18 the fact that it 
amounts to an attempt to mislead and deceive the 
Court and the offence cannot be said to be complete 
if the deponent corrects himself before leaving the 
Court. e 

It 18 not advisable to order prosecution for an 
offence of perjury ifit is of a most technical nature 
and there 18 no large degree of certmude 8f con- 
vietion. N TABACHAND MARWADI v. Experor, 30 Cr. 
L J.721; A I R.1929 Nag. 279 210 
—— — — 8.476-B, See OkrMINAL PRocEDURE Ogpz, 

1898, s. 195 (3) í 78 
-—————— 3.488. See Civin PRoogpuRS Oone, 1908, 

8, 135 288 
8. 488— Wife refusing to live with hysband 

—Separate marntenance, 

A wife who declines to go to her husband and live 
with him in his house without any sufficient reason 
18 not entitled to maintenance9L Tora v, Dcrar, 30 
P. laa R. 367; 30 Or. L. J. 861 902 
— — — $. 488 (4) —Cancellation of maintengnee 

or» ground of adultery—Retrospectrve effect 

Under s. 488 (4), Criminal Procedure Code, though 
adultery disentitles a wife to receive maintenance 
from her husband, an order of maintenance once 
passodis not automatically. cancelled by adultery.e An 

e. 





GENERAL INDEX. a 


1 * 
$43 
Criminal Procedure Code—contd. 


order cancelling an order for maintenance on®account 
of adultery cs&hnot, therefore, have retrospective 
effect and deprive her of her right to maintenance 
which had accrued due prior to the order of cance®la- 
tion. L Braa SULTAN 3. MUHAMMAD AKBAR Kuan? 30 
Or L. J.719 67 
———, 8. 491. See EXTRADITION Aor, 1903, s. 2 (a) 
321 

——— 8. 496. See ORIMINAL PROOEDURE Conn, 
1898, s. 114 628 


. 
— ———— 88. 496, 498—Bail— Grounds for refusing 
bail—Jurisdiction to grant bail, 

Grounds which would merely necessitate a severe 
punishment in case of conviction are not grounds for 
a refusal to t bail 

The proviso to s 498, Criminal Procedure Code, 
that bail can be granted only to a person other 
than & person accused of a non-bailable offence is 
not applicable to the Court of Session acting under 
8. 498 of the Code, 

A Judge has jurisdiction to grant bail where the ap- 
plicant is in the lock-up under arrest. It is not neces- 
sary in order to invest the Judge with jurisdiction, 
that the accused person must be put up before the 
Oourt. A AoHHArBAR Misie v. FMPEROR, 30 Cr. L. J. 





118; (1929) A. L. J. 927; A I. R. 1929 All. 614 99 
8. 498. See ORimMINaL PRoORDURB Cope, 

1898, a. 439 773 
————— 8. 526. See OnruiNíAL PRocEDURE Cops, 
1898, s 162 377 
———— 8. 526. See ORIMINAL PRocEDORE CODE, 
1898, 8. 250 883 
-————— 8. 537. See ORIMINAL PRooEDURB — OopB, 
1898,s 138 (1) (a) 333 
—— —— 8. 537. See FacroRrBs Aor, 1911, s 42 a 

67 
8. 561—Transfer of criminal case, when 


granted. 

When there does exista reasonable apprehension 
in the mind of the accused, a transfer of the case 
should be ordered, even when the circumstances are 
not such as would make the Oourt doubtthe pos- 
sibility of a fair and impartial trial. 

The Oourt must, however, be satisfied that such a 
reasonable apprehension exists and ıt can only be so 
satisfied from the circumstances of the case and from 
tbe conduct and behaviour of the accused as well as 
theaccused'scharacterand mental status. 

Where any doubt can be shown as regards the 
personal impartiality of the Presiding Judge of the 
Couft, a transfer should immediately be granted ; but 
whtre no such personal grounds can be shown a 
transfer shouldonly be granted when the Magistrate 
has shown by his acts or orders that there isa 
possibility that he may be prejudiced against the 
accused or, at any rate, that the accused might have 
a reasonable apprehension that he is so prejudiced. 

The fact that he makes a decision against the 
accused is not sufficient to warrant any apprehen- 
sion ofimpartiality, if the order is passed in good 
faith and the reasons for the order are duly stated. 
N NFasIUDDIN v. EMPEROR, A. I, R. 1929 Nag. 172; 30 


Or. L J. 728 213 
————— 8. 561-A. See Exreaprrion Aor, 1903, 

8. 2 (a) P 321 
———— 8. Bb62— 0 ffence punishable with trans- 


portation ge alternative punishment—Adtempt ta 

commit emurder—Benefit of section, 

Where one of the alternative punishments 
prescribed foran o"^nce is transportation for Yjfe thg 


C 
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proyis$ns of s. 562, Oriminal Procedure Oode, will 
not apply. Therefore, an offence under s. 307, Penal 
Code, 18 beyond the scope of that section L EMPERO 

v.epauAWALI, A. I. R. 1928 Lah, 900; 30 Or. L, J. 78: 

e * 239 
Criminal trial—Circumstantial evidence—Necessity 

of conclusive evidence—Danger of conviction on 

suspicion—Finding based on circumstantial evidence 

—Revision—Interference. 

As a rule the High Court will not in criminal 
revision go ‘nto the facts of the case or go behind 
the findings of fact arrived at by the lower Courts; 
but, in a case which depends wholly on circumstan- 
tial evidence, the question whether the circumstances 
taken as a whole amount to conclusive, proof of the 
guilt of the accused or not has often to be considered 
even by a Court of Revision. 

In dealing with cases which depend largely on 
circumstantial evidence there is always a great 
danger that conjecture and suspicion may take the 
place of legal proof and Oourts should, therefore, 
take great care to see that the accused is not con- 
victed on mere suspicion not amounting to conclu- 
sive proof. Pat BasupEB MANDAR v. EMPEROR, A. I, 
R. 1929 Pat. 112; 30 Or L.J. 835 879 


Duty of experts and Judges. 

Per Lort-Williama, J —Medical experts and others 
such as Judges who have to form opinione and exercise 
their judgment should have regard primarily to the 
facts and not draw upon their imaginations Other- 
wise the administration of justice would depend 
upon individual idiosyncrasies and become unstable 
and unworkable. C EMPEROR v. Yunus Ara, 32 O. W. 
N. 783; 30 Or L. J. 820 680 


———- Evidence—Conviction on circumstantial 
evidence, when proper. 

Ina case of circumstantial evidence, in order to 
justify the inference of guilt, the inculpating facts 
must be incompatible with the innocence of the 
accused and incapable of explanation on any other 
reasonable hypothesis than that ofhis guilt. The 
hypothesis, however, must be a reasonable one, not 
a wild and vague guess, and a hypothesis based on 
the evidence in thecase and the statement of the 
accused. A EMPEROR v. ABDUL Aziz,10 A. I. Or. R. 
392; 30 Or. L.J 757; L. R.9 A. 132 Or. 348 


— —— Mistaken rdentification of some accused— 

Evidence of identifying witness, value of. 

The evidenee of a witness who identifies the accus- 
ed cannot be held tobe unreliable merely beenuse 
the witness has mistakenly identified also other per- 

ons. Each case must depend on its own merits 
and where the erroneous identification is of such a 
character as definitely tothrow doubt upon the cre- 
dibility of the witness, then the Jury should 
be warned sgainet the danger of accepting his 
identification of the other accused, particularly where 
the sole evidence against the accused is that of 
identification by the witness. Pat Saxo Narain 
SINGH v. HMPEROR, 10 P. L T. 228; A. I. R. 1929 Pat. 
912; 8 Pat. 202; 30 Or. L., J. 716 43 


— Proceeding with case after 4 p. m. 

Ordinarily it is unreasonable on the part of a 
Magistrate tryinge a case from day to day to order 
a Counsel to begin a lengthy cross-examination 
when thg Oourt is about to rise forthe day. L 
GHULAM Nasr v, EMPEROR, A. I R. 1929 Lgh. 429; 30 
Or. L. J. 760 377 
—Punishment twice for «ame offence, legality 
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of—Tests of similarity qf  offence—Criminal 
rocedure Code (Act V of 1898), ss. 408 (1) (iv), 

286, 287, scope of—‘Competent to try”, signific- 

ance of—Penal Code (Act XLV of 1860), se. 

288, 355. 

Where a person beat another with ashoe in the 
presence of a Deputy Magistrate sitting ina judicial 
proceeding and was fined for contempt of Court by 
the said Magistrate under s. 228, Penal Code, and 
was subsequently charged on the same facts for an 
offence under s. 355 of the Penal .Code and con- 
victed by a Sub-Divisional Officer : - 

Held, that the second conviction was not illegal 
inasmuch as the Magistrate had no cognisance of 
the offence under s. 355 when the accused was tried 
for contempt and was consequently not competent to 
try this offence within the meaning of s. 403, Oriminal 

ure Oode. 

It is ad fundamental common law rule that no 
one may be punished twice for the same offence and 
this has long been held to mean that he may. not 
be punished twice for the same acts or omissions 
irrespective of the exact terms of the charge, and that 
the test of similarity is whether or not the evidence 
to obtain a legal conviction on the first charge was 
in substance the same ab that necessary to sustain 
the second charge. This is a common law rule 
which, subject to certain specific limitations, operates 
in India as well as in England. 1 

The words ‘competent to try’ in s. 403, Oriminal 
Procedure Code, refer narrowly to ihe legal goi 
tion of the Court atthe time of the former trial in 
relation tothe particular offence committed by the 
accused and not broadly to the jurisdiction of the 
Court in regard to the class of offence in general. 
Pat Basu Lar Manton v. Ram Saran SINGE, 380 Or. L. 
J 806; A. I. R. 1930 Pat, 26 625 


Custom—Adoption—Rights of adopted son in 
Hissar District—Punjab Tenancy Act (XVI of 
1887), 8. 59—‘Son, meaning of—Adopted son, rights 


oj. 

Tn the Hissar District an adoption under Customary 
Law is not the appointment of an heir as understood 
in the Punjab but is a full adoption having the same 
effect as in HindugLaw. . 

An adopted son under the Oustomary Law is a 
son within thg meaning of s.59, Punjab Tenancy 
Act, where the adoption has the same effect as 
one under Hindu Law and isnot merely an equiva- 


lent to a customa®y appointment of an heir, ANGA 
Rax v. Kutt, A. I. R. 1929 Lah. 491 902 
———.- Allgnation—Ancestral or self- acquired 


property, presumption as to— Gift—Gift to married 

daughter for services——Hindu Jats of Aangowal, 

Tahsil Nawashahr, District Jullundur 

A sonless Hindu Jat proprietor of village Mangowal 
in the Nawashahr Tahsil of the Jullundur District 
is*not competent to make a gift of the whole of 
his ancestral estate to his married daughter in lieu 
of padt and future services 

In the absence of evidence to the contrary a pro- 

erty should be presumed to be self-acquired 

HANNA MNGH v. Naw, A. I. R 1929 Lah. 155; 10 
Lah. 676, 30 P. L. R. 704 806 

—. —-— Locus standi of appointed herr to 
* dontest alvenation : 

An heirappointed under the Customary Law can- 
not contest an alienation by his appointer. L Pir 
Man». TRJA Sinem, 11 Lah L. J, 110; A. I. R. 1928 
Lab. 426; 10 Lah. 868 380 





, 
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— — — Allenatlon—Necessity—Second marriage— offences which expose him to imprisonmegt or other 
Major portion of consideration for necessity. heavy penay, the words are perse de tory and 


Second marriage ofan agriculturist in the Punjab 
even if he hasa son alive by his first wife is a valid 
necessity justifying alienation of ancestral property. 

Where necessity hasbeen established for major 
portion of the sale consideration, the vendee cannot 

e deprived of the property. L GAUHAR v, SHAFI 
MusauMAD, A. I R. 1929 Lah. 554 : 82 
———— Sale of minor's ancestral property 
by guardian to pay off debts of minor's father— 
Sale set aside at minor's instance—Sale price, refund 





of. 

A saleof the ancestral immoveable property of a 
minor by his guardian for the purpose of paying off 
his father's debts cannot be saidto be for necessity 
where the said debts are not charged on the said 
property and there is no self-acquired proper- 
ty of the father in the hands of the sdn which could 
be proceeded against forthe said debts The minor, 
therefore, is entitled to have such a sale set aside 
without refunding the sale price to the vendor as 
the minor cannot be said to have derived any bene- 
fit fiom the sale. L Kuamr Din v. Suan MUHAMMAD, 
A.I R 1929 Lah 331 371 


Dalhousie Municipality Bye-Laws, By-Law 
XXIII, cls. (1) and (3) (h). See PUNJAB MCNIOIPAL 
Aor, 1911, 8.198 801 

Deed—Construction—Conditional mortgage or sale 
with agreement to reconvey—Specific performance of 
agreement to reconvey. 

The plaintiffs conveyed certain properties to the 
defendants under a deed of sale which contained a 
clause expressly renouncing any right of redemption. 
The defendants at the same time executed an agree- 
ment that if the plaintifis annually paid a certain 
amount of paddy as rent they may re-purchase the 
land at any time within five years by paying the 
original price. It was also provided that the agres- 
ment for re-purchase would become void if plaint- 
iffs made default in paying rent. Jn a suit by 
plaintiffs for redemption or in the alternative for 
specific performance of the contract to re-sell : 

Held, (1) that the transaction was one of outright 
sale with a separate agreemem for reconveyance and 
the plaintifs were not entitled to ask for redemp- 
tion ; e 
(2) that to succeed in their claim for specific per- 
formance the plaintiffs were bound to show that they 
had carried out the conditions'laid down in the con- 
tract. R U. Tga Maona v. U. Auna Myat Graw, A. I. 
R. 1929 Rang. 39 à 566 
-————- Post acriptum undated —Plesumption regard- 


tng ita date. 

Where the main body of a document gives the 
date of its, execution but the post scripttm does 
not bear any date, in the absence of an entry or 
other evidence showing that it was written én some 
other date, it should be presumed that the two 
portions of the document were written $n one and 


the same date. L Ox Panrasu MITTER v. HAJI 
ABDUL RARIM, A. I. R. 1929 Lah, 511 377 
Defamation. See Toer ® . 884 
— ———— Accusation of criminal offence, whether 

r se actionable— Fair comment", pleqof, must 
e be based on allegations substantially true—Onus of 


proof. 

The Indian Law draws’ no, distinction between 
“glander" and “libel” and When a defendant has 
used words accusing the plaintiff of certaimoriminal 

. 


60 


the only possible defence to such an action is that 
the defamatory matter is true in substance «and in 
fact. F 

If a plea of "fair comment " is raised, it must be 
proved that it is based on allegations which are sub- 
stantially true in fact and the burden of proofis on 
the defendant, S MURLIDHAR J. PUNJABI v. NARAIN- 
pas Motaram, A. I R.1929 Bind 172 155 


Defamatory article—Person aimed at, 
determination of—Malice, proof of—Aassessment of 
damages—Conduct of defendant—Plea of justi- 
fication persisted up to last moment—Damages. 

In order to come to a conclusion whether 
certain words and phrases used in a defamatory 
article, refer to a particular individual 
or uot, it ıs the view of the ordinary reasonable 
reader ofthe article that should be given effect to 
and not the opinion arrived at after a care 
analysis and consideration of the article in its entire- 





oe implies malice if the words used are defama- 
tory and untrue and the plaintiff is entitled to 
damages without proof of express malice. . 
Jt isa rule of law that in assessing damages in 
défamation cases, the whole conduct of the defend- 
ant both before and afterthe action, from the time 
when thelibel was published down to the very 
mioment of pronouncing the judgment may be taken 
into consideration. Therefore, where in a suit for 
damages for defamation a plea of justification is 
setup and is persisted in up to the last moment but is 
not substantiated, the plaintiff is entitled to substan- 
tial damages. L OarrLviB v, PUNJAB AKEBARAT & Presa 
Co., A. I. R. 1929 Lah. $61 90 


Publication of rumour by editor of news- 
paper—Offence—Dutres of editors—Duttes of 
Counsel ^n defamation cases—Plea of justification 
—Conduct of accused as ground for enhancing 
punishment—Penal Code (Act XLV of 1860), ss. 

500. ; 

‘ne publication of a defamatory rumour is as 
actionable as if the statement were published with- 

cation. 

ia Aga against the editor of a newspaper 
for defamation in respect of a defamatory statement 
published in the paper, the fact that the Statement 
was communicated to the editor by some third person 
as a rumour to be published in the paper cannot be 

defence. . 

"s ot a newspaper should be most watchful 
not to publish defamatory attacks upon individuals 
unless he first takes reasonable pains to ascertain 
that there are strong and cogent grounds for believ- 
ing the information which is sent to him: to ba 
true—that proof is readily available and that ın the 
particular circumstances his duty tothe public re. 
quires him to make the facts known, e» 

Malicious publication in the sense of active ills 
will against the person defamed is not a necessary 
constituent of the offence of defamation. 

In both civil and crimimal cases of defamation, 
the whole conduct of the defendant or accused from 
the time of publishing the bibel to the verdict or 
sentence has to be taken T one in assessing 

er imposing punishment. 

Pa un ole of" justification is very dangerous and 
should not be put forward unless uh is a rasnon 
certainty of success. A MUHAMMAD NAZIR M SNEBHON 
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26 A. L. J. $9; A. T. R.1928 AIL 321; L. R. 9 A. 104 
Or;i0 A. L Or. R.145; 30 Or. L. J. 766. * 355 


Dekkhan Agriculturists’ Rellef Act (XVII of 
1879, 88. 3, 11—Contract of sumetyship, «f falls 
under cl. (w) or (x) of 8. S—Jurisdiction—Surt 


against principal debtors and sureties — All defend- 

ants agriculturisis—Plainiiffs option to instwute 

suit against them where any of them restdes— 

Cause of action within Court's jurisdiction —Court's 

permission to maintain sut against defendants 

residing outside jurisdiction, sf required—Civil 

Procedure Code (Act V of 1908), 8. 20 (b). 

Tf a suit falls under s. 3, cl. (w)of the Dekkhan 
Agriculturists’ Relief Act and all defendants are 
admitted or proved to be agriculturists but all 
of them do not reside within the jurisdiction of one 
Court, the plaintiff bas an option to institute the 
suit in any Court in which any ofsuch agriculturists 
resides. 

Olause (w) and not cl. (x) of 8.3 of the Dekkhan 
Agriculturists’ Relief Act applies to a case of a 
contract of suretyship ; and, therefore, a suit against 
the principal debtors and sureties can be instituted 
in any Court within whose jurisdiction any one of 
them resides, A 

Where thecause of action against all the defend- 
ants has arisen within the jurisdiction of a Court 
in which the suit is instituted against them, 16 is not 

for the Court to grant permission under s, 
20 (b) of the Oivil Procedure Code fora suit being 
entertained by it, merely because some of the defend- 
ants who are agriculturists, reside outside its juris- 
diction. 8 TAHILEAM v. MaaHANAMAL,- A. L R.1929 
Bind 170 150 


Divorce Act (IV of 1869), ss. 10, 19—8yphilis, 
whether good ground for annulling marriage— 
Curable and incurable syphilis, distinction between 
—F'raud, what constitutes. 

Incurable syphilis is equivalent to impotence, and 
a decree of nullity can: bo granted to a petitioner 
who proves that the husband or wife, as the case 
may be, was suffering from such a disease at the 
dime of marriage, even though the disease is not an 
absolute bar to copulation. But curable syphilis does 
not amount to impotence andis not a ground for 
declaring & marriage void. 

The mere fact that one of the parties to a marriage 
wrongly believed that the other was free from 
disease does not amount to fraud and is nota ground 
for passing adecree of nullity of the marriage, O 
Wri v. Wri, 6 O. W. N. 244; A I &,1929 Oudh ° 
238 o 450 


2—  — - 88. 11, bO— Petition for divorce on ground 
of wife's adultery—Procedure—Notice to co 
respondeni— Discretivon to dispense with notice 
—Duty of Court. 

Where a husband seeks divorce on the ground of 
his wife's adultery with another, the proceedings 
must be conducted with sufficient formality and 
suffitient steps must be taken to ensure that the 
proceedings are brought to the notice of the co- 
respondent. 

Service of notice on a co-respondent can be dis- 
pensed with only whefe there 1s sufficient 1eason for 
taking such a course, and the Court should also 
record & proper order dispensing with such notice. C 
Ganao Banama v, RANGII MEOHIK, A. I. R. 1929 Oal. 
216. 56 O. 29 
v $419. See Diyoran Aor, 1869, s. 10 


* 
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450 


INDİAN CASES, 


(1929 


POTNIBIS in aitan ai. 
Change of domicile does not necessarily amount 

a change of nationality. B In re BÀI Aisma, 31 Bom. 
L. R. 62; A I. R. 1929 Bom. 81; 53 B. 149; 30 Cr. L. 
J?773 321 


Easements Act (V of 1882), 88. 5, 13 (b), scope 
of—Apparent and continuous easemeni—Right to 
use 8tasrcase, whether continuous easement. 

In order to bring a case within s. 13 (b), Easements 
Act, it must be established, inter alia, that the ease- 
ment claimedis apparent and continuous. Theright 
to use a staircase is not a continuous easement. L 
GHANI MUHAMMAD v, LAOHEHMI, A. I. R. 1929 Lah. 848 


381 

88. 28 (C), 33, 35—Disturbance of easement 

—Substantial damage not proved—Right to 
injunction. 


An injunction can be granted to prevent the dis- 
turbance ofan easement only where substantial 
damage is proved. A Suras Narain v. Katyan Das, 
A.I R. 1929 AIL 430 618 
— —— — 88, 56, 60. See ABADI 365 


8. 60—License—Hxecution of permanent 
work by licensee—Revocation of license before work 
is complete, validity of. 

A licensor is not entitled to revoke his license 
when the licensee has, on the faith of the license, 
begun to erect a work of a permanent character 
and incurred considerable expense on the work, 
even though part only of the work is completed at 
the time the licensor desires to revoke the license. N 
Guman SINGH v. PYARELAL, A. I.R. 1929 Nag. 141 


224 

Editor, duties of. See DRFAMATION 356 
Estoppel, See ARBITRATION 344 
See AWARD 574 
See Om Proogpura Cops, 1908, s. 47 285 
See CoNTRAOT 778 
See EvipBNOR Act, 1872, s. 116 60 
See HINDU Law 822 
See LiurraTI0N Aor, 1908, Sog. I, ART. 144 438 


Party acting on award and accepting benefit 
thereunder, whether can challenge 4t. 

A party who has acted onan award and accepted 
benefits thereunder is estopped from challenging it 
or any part of it. 8 UBOHAND BHIKGHAND U. JITHA- 
NAND BANTDAS, A. I. R- 1929 Bind 168 153 


Evldence—Cross-ezamination, importance of. 

The evidence of a witness cannot be admitted 
until the opposite part? had an opportunity of cross- 
examining . A QUR DAYAL v. BUKHNANDAN LAL 
A. I. R. 1929 All 286 824 


Evidence Act (I of 1872), 8 13—Mortgage reciting 
rent payable to superior landlord—Debt paid off 
—Plasntiff purchasing superior  ^nterest— Rent 
payable to holder of supertor interest in daspute— 
Admissibility of mortgage-deed. 

The defendant effected in favour of the plaintiff a 
mortgage ef rent-land and the mortgage-deed recited 
that the rent yable to the superior landlord in 
respect ofthat holding was Rs 18 Subsequently 
the debt was paid off and ghe plaintiff purchased the 
superior interest and claimed Ra. 24 as rent: 

Held, that the question asto what the amount of 
TentaP was, was’ one of the essential terms of the 
mortgage and the document was admissible in evi” 
dence as it was a transactign by which the right of 
the defendant to theeland was asserted. C ABDUL 
MuwssR MUNSHI v. YAKUB TALUKDAR, A, I. R. 1928 
Lah. 703 e 599 


Vol. 117] 
Evidence Act—contd, 


— ——— 8.18 —Admission by one defendant, effect 
of, on others, * 
Anadmission by one of the defendants cannot be 
used against the other defendant. L Dina Naty v. 
Sayzp HABIB, A. I R.1929 Lah. 129; 10 Lah. 816 884 


8. 24. —Confession to ziladar, admissibility 
of—' Ziladar, whether ‘person in  authorwy'—— 
Extra-yudicral confession, value of. 


Evidence of admission of guilt to villagers may 
be sulticient to justify the conviction of a person 
accused of murder, but the evidence that such a 
confession has been made must be as closely 
scrutinised as all other evidence which is used to 
prove a case of murder. 

A ziladar serving under a big estate 18 a person 
of great importance in the villages which belong to 
that estate and isa ‘person in authority’ within the 
meaning of 8. 24 of the Evidence Act, so far as the 
villagers are concerned, and a contession made to 
him under inducement is imadmussible in evidence. 

An extra-judicial -confeasion is of great import- 
ance, but ıt must bea true extra-judicial confession 
and not one fabricated in order to provide additional 
evidence for what rightly or wrongly the investi- 
gating officer considers to be a weak case. O TAULE 
v. EMPEROR, GO. W. N. 309; A, 1. R. 1929 Oudh 272, 
30 Or. L. J. 529 737 


——————— 88. 24, 30—Retracted confession, value of. 

A retracted contession must be regarded with the 
utmost suspicion, Itmust be regarded with stronger 
Buspicion than that which attaches to the confession 
of an approver who gives evidence in QOourt. But 
nevertheless, such evidence is admissible and criti- 
cisms upon ib can only be directed to its cogency, 

A retracted statement 18 admissible but should 
have no weight attached to it unless either corrobo- 
rated in a material particular or unless the tribunal 
comes io the conclusion that the statement as a whole 
18 a truthful statement, In eitner of these cases the 
retracted statementmay be given full weight and 
may beusedeven agamst the coaccused. Pat 
Sugo NARAIN SINGH v. EwPEROR, 10 P. L. T. 228; A. 
I. R. 1929 Pat. 212; 8 Pat, 202; 30 Or. L. J. 716 43 


———— 8. 25—Bombay Abkagi, Act (II of 1928), 
88.2, $7—Opwum Act (I of 1878), s. 15—Hacwwe 
peon, powers of—Confession eto excise peon, 
admissibility of. 

The prohibition of 8. 25 o the Evidence Act 
extends to incriminating statements made by persons 
accused of an offence under the Abkar or Opium 
Act to excise peons who are engaged a:ethe time 
in the investigation ot the offence under the orders 





of an Abkari Inspector, B Kupsror v. DINBHAW 
OURSETII, 31 Bom. L, H. 49; A. I, 8. 1929 Bom. 70; 
3) Ur.L J. 783 * 331 


—— ——— 8. 30. See EvipgNoB Aor, 1872, s. 21, 43 


——— 8. 33—Evidence smadmissible—Consent or 
request by Counsel to admit, effect Of. . 
Evidence which 1s legally inadmissible cannot be 

rendered admissible either by the request or consent 

of the accused's Uounsel, e 
Before evidence of absent witnesses can be ad- 

mitted under 8. J», Evidence Act, from another judicial 

proceeding between the same parties ıt mus be 
established that the presence of the witnesses could 
not have been obtained. R gispuL GaFFOOR v. GOVIND 

Prasan, A. L R., 1928 Rang. 284p 30 Or. L. J. al 
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e 
———— 8, 85— Certificate of guardianskip—Public 

documentg- Evidence of age. i . 

In the Province of Oudh a certificate of guardian- 
ship issued by a District Judge to a gugrdian 
appointed by himeis a record made by a “public 
servant m the discharge of his official duties and 
an entry in such record is admissible in evidence 
under 8.35 of the Evidence Act. O AMIR HUSAIN v. 
MOHAMAD ÀnjAz Husain, A. I. R. 1929 Oudh 134; 6 
O.W.^.51 456 


—————— 88. 35, 83—Punjab Land Reservation Act 
(II of 1900)—Katardhar papers, whether public 
documents— ode of proof. 
Katardhar papers drawn up under the Punjab 

Land Reservation Act are public documents and map 

be proved by certified copies thereof. L SHamas-uD- 

DIN v. GANESH Gir, A. I. R. 1929 Lah, 328; 11 Lah 

L. J. 138 80 

——— s. 90—Copy of lost original grant, $0 years 
old and produced from proper custody—Pre-+ 
sumption as to genuineness of signature. 

An original grant was lost, but a copy of it, with 
the endorsement, by a person since deceased, that it 
was a true copy, was tendered in evidence: 

Held, that the document was admissible as second- 
ary evidence of the terms of the lost original grant 
and, as the document (t. e., the copy) was over thirty 
yeais old and was produced from proper custody, 
the Court could, under s. 90 of the Evidence Act, 
presume the signature authenticating the copy to be 
genuine, and the statement to which the signature 
was appended, vz., that the document was a copy 
of the original, was admissible in evidence, both as 
being statement made by a deceased person in a 
document relating to arelevant fact and also as 
an admission made by a party and a predecessor-in- 
title of the parties PO  SBETHAYYA v. SUBRAMANYA 
SoxayajULU, A. I.R. 1929 P. O. 115; 330. W. N. 
578; 29 L. W. 804; 52 M. 453; 31 Bom. L. R. 750; 49 
O. L.J. 566; 56 M. L. J. 730; (1929) M. W nos 


—— ——— 8, 91. See MUHAMMADAN Law 638 
——— — 8. 92—Registration Act (XVI of 1908), s. 

49 —Deed of partition — registered— Subsequent 
document evidencing reunton between some parties, 
whether requires to be in writing registered— Oral 
evidence of reunion, admissibility of. 


In order to vary the terms of a contract reduced 
to writing under s. 92 of the Evidence Act, there 
nfust be another instrument in writing and if that 
fostrument aftects immoveable property it has to be 


registered. s 
in the absence, however, of facte attracting the 


provisions of the Registration Act, parties can prove 
by oral evidence of conduct, both a joint status and 
reunion. ] 

Where subsequent to the execution of a deed of 
partition betweenfour members of a family, which 
gave each sharer an absolute and individual right 
in one share, a document was created between two 
of the parties thereto by which a reunion was pur 
ported to have been effected : . . 

Held, that the document of reunion was inadmissible 
in evidence without registration, 

Per Reilly, J.—A division in ‘status ean be proved 
by an unregistered document without violating 
s. 49 of th Registration Act; but an *unregisterea 
documént cannot be used to prove either a reunion of 
the property or a reunion of status which neceg- 
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sarily invdlves the reunion of the property, where 
by the terms of a prior registered partition deed 
the family property has been divided into specific 
plots died distributed among the members. M PADI- 
MARRI"UMAHALAKSHMAMMA v. OHATURVEDULA BURYA- 
NARAYANA, A. I. R. 1928 Mad. 1113; 55 M. L, J, 733; 
61 M. 977; 28 L. W. 919 3 113 


——— 8.92, proviso (6)—Oral evidence to show 
nature of document, admissibility of. 

Although s. 9%, Evidence Act, excludes oral evi- 
dence to vary the terms of a document, such evidence 
is admissible under ET (6) to that section to 
show the nature of the document in question, e. g, 
whether the document is a Willoragift. L Barr 
RAM v. Devi OgAND, A. I. R, 1929 Lah. 875 907 


8. 106—Sedatious matter printed at Press— 
Knowledge—Presumption —Onus. 

There is no presumption that because a man is 
the Assistant Manager of a Press he has knowledge 
of every bit of job printing. ‘Therefore, no onus is 
cast upon such a person toprove that he had no 
knowledge of the seditious matter having been 
printed at the Press R OHELLAM PILLAI v. EMPAEOR, 
A. 1 R. 1928 Rang. 276, 30 Or. L. d. 407 49 
———— 8, 116 —&stoppel—Landlord and tenant— 

Denial of landlord's title by tenant. 

A tenant who has been let into possession cannot 
deny his landlord's title, however defective it may 
be, so long as he has not openly restored possession 
by surrender to his landlord. R DAYALAL & Sons v. 
Ko Lon, 6 R. 657; A. I R.1929 Rang. 15 60 


—— ——- 8. 157—Evidence of age—Application for 
guardianship, admissibility of. 

‘The statement as to the age of a person made in 
an application for appointment ofa guardian is ad- 
missible in evidence under 8.157 of the Evidence 
Act and it is open to the applicant when he is 
examined as a witness in a subsequent case to 
refresh his memory from that document. A Haz 
OnaN» v. Dawan BINGE, A. I. R. 1929 All. 550; eee 

83 


A.L. J. 615 


Kxeoution of deoree—Judgment-debtor's absence 
not accounted for—Death not legally  presumable 
—Wife appointed legal representative— Proceedings, 
whether within jurisdiction. 

No person can be appointed to look after the affairs 
uf another individual who hag disappeared until his 
return or till his death can properly be presumed, 
Bo 88 to entitle him to represent the individual m 
proceedings in Courts. . 

Where the wife of the judgment-debtor in certain 
proceedings in execution appeared and asked to be 
appointed his guardian on the ground that the judg- 
ment-debtor became insane but the Court found that 
the judgment-debtor was not ineane and that he was 
not dead, having been seen some nine months pre: 
viously: 

Held, thatan order appointing the wife as repre- 
sentative and proceeding with the trial as if the 
Judgment-debtor was properly represented in Court, 
was one clearly without jurisdiction M MaRIMUTHU 
Pinar v. Keisuna Pinal, A.J, R.1929 Mad, 104 

144 

Extradition Act (KV of 1903), ss. 2 (a), 7— 
Criminal Procedure Code (Act V of 1898), ss. 4 (1), 
439, 491, 081-A—Enuropean British subjec—Marrrage 
with subject of Native State—Jurisdiction of Native 
State to issue extradition warrant—Illegal warrant 
Magistrate's power to refuse to take actton— 


INDİAN CASES. 


(1929 


Extradition Aot—conold, 


Order of Magistrate, whether judicial order— 

Revision by High Court. 

«€ An order under s. 7 of the Extradition Act, 1903, 
passed by a District Magistrate or a Ohief Pre- 
sidency Magistrate is a judicial order and can be 
revised by the High Court under s. 439 ors. 561-A 
of the Criminal Procedure Oode, The High Oourt 
may also in a proper case interfere with such an 
order under s. 401 of the Code. 

If an extradition warrant is without jurisdiction 
or there is some other illegality to be found on the 
face of the warrant, the Magistrate in the exercise 
of hig judicial powers would not be justified in 
issuing an order for its execution. 

Though by residing ina Native State, a European 
British subject may owe a certain allegiance to the 
Ruler of the Native State, that allegiance cannot, in 
the absence of statutory provisions in British India 
to the contrary, oust the allegiance which he owes 
to the Sovereign whose subject he 18 by birth. 

A European British subject by marrying a sub- 
ject of a Native Kuler does not lose her right to be 
dealt with as a European British subject under the 
Oriminal Procedure Code. B In re Bar AISHA, 3l 
Bom. L. R. 62; A.L R. 1929 Bom 81; 43 B. 159; 30 
Or. L. J. 772 321 


Factorles Act (XII of 1911), 85. 7, 23 (a), 41 (a) 
—Garl aged 14 years, whether 'chid'—Certsficate of 
fitness for employment, necessity of. TA 
A girl aged 14 years comes under the definition 

of ‘ahild' n the Factories Act, and cannot, therefore, 

be employed in a factory, unlers she is im posses- 
sion of a certificate asrequired by s. 23 of the said 

Act. B GokuLDAs HARIDAS v. EMPEROR, 31 Kom. L. R. 

544; A. I. R. 1929 Bom. 272; 30 Or. L. J. 793 447 


s. 42, scheme of—Proceedinge, splitting up 
of—Manager or occupier both accused and com- 
plainant~Manager or occupier, examination of, a8 
witness- Disposal of both matters —together— 
Irregularsty—Crvminal Procedure Code (Act V of 
1898), s. 587. 


The structure of s.42 (1), Factories Act, indicates 
that one proceeding is split up into two proceedings 
and that while the manager or occupier is accused 
of having committed an oftence urder the Act, he is 
also a complainant on his complaint against the other 
person or persons he has brought in. In the proceed- 
ing in which the ager or ocoupier 18 the com- 
plainant, he is liable to be cross-examined by the 
other person or persons who has or have been 
brought before gthe Oourt on his complaint. Con- 
sequently, the manager or occupier qua complainant 
must give evidence himself. in the circumstances 
contemplated in the latter part of the section he 
goes iflto the witness-box not as accused in the case 
origigally started against him but in his own right 
as 8 complainant on his complaint against the other 
person or persons whom he has brought ın. It is 
not irrefular to dispose of these two matters 
by one judgment or to iecord evidence In the two 
matters together. But even if it were so, it 18 covered 
by the provif&ons of s. 53% Oruminal Procedure Code. 
G suppt & Rem. L. A., BENGAL v. MURRAY, A. I. R. 


1929 Cal 551,42 O. W.N. 922; 56 O. 400; 30 Cr. L. 
J. 818° 673 
Family arrangemengt—áfinor members not 


rapresented—Absegce of existing dispute—V alidity 
of arrangement—Family arrangement and transfer, 
distinction between—Award based on unauthorised 
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reference operation of, as family settlement— 

Muhammadan Law—Mother's power to refer to 

arbitration . 

An agreement executed by the mother of a 
Muhammadan minor to refer to arbitration any 
dispute on behalf of the minor will not be bindin 
since such agreement would necessarily, if acte 
upon,involve dealings with the immoveable property 
of the minor but an award made upon such an 
agreement may, if it is a proper and equitable 
arrangement, be recognised as a family settlement 

A family arrangement cannot be rejected simply 
on the ground that minors were not properly re- 
presented by properly constituted guardians, if it is 
a fair and equitable one and there were persons at 
the tıme of the settlement who could look after the 
interests of the minors This rule applies to Muham- 
medan families as well as to Hindu families. 

Where several members of a family arrive at a 
settlement each one relinquishing his claim in 
respect of the property not falling to his share and 
recognizing the rights of the others as they had 
previously asserted it to the portions allotted to 
them respectively, the transaction should be looked 
upon as afamily arrangement and not as a trans- 
fer from one member to the other member. 

In order to validate a family settlement it is not 
necessary that there should be any existing dispute. 
It is sufficient thet there should be a possibility of 
a future dispute which might result in litigation, O 
AMIR HUSAIN v. MOHAMMAD Atsaz Husain, A. L R. 
1929 Oudh 134;6 O. W. N.51 456 


Fishery—Fishing in open sea—Common right— 
Exclusive fishing in part of sea for over 20 years— 
No prescriptive right. 


Iixclusive and continuous user ofa portion of the 
sea for ishing for over 2C years cannot furnish 
the basis ofa legal right to exclude others and to 
confine the use of that portion. 

The right of the public to fish in the sea is com- 
mon and isnot the subject of property, and mem- 
bers of the public exercising the common right to 
fish in the sea are bound to exercise that right in 
a fair and reasonable manner and not so as to im- 
pede others from doing the e B RAOJI VASUDEO 
GIRAP v. TUKARAM VISHNU KORIA, gi Bom. L. R. 329; 
A I. R. 1929 Bom. 226 335 


Fixtures —Bu:dings erected on land of another— 
English Law wnapplicable— Option of owner of soil 
to require removal of materials or to pay com- 
pensation for building, è Py 
The English Law as comprised in the maxim, 

“ quidquid plantatur solo, solo cedit", has noapplica- 

tion in India. 

There is no absolute rule of lawin India that 
whatever is affixed or built on the soil becqmes a 
part of it, and is subjected to the same rifhts of 
property as the soil itself. è 

Buildings erected on the land of another do not, 
by the mere accident to their attachment to the soil, 
become the property ofthe owner of the soil. If he 
who builds on another's Mind is not a® mere trespas- 
ser, but is in possession under any bona fide title or 
claim or colour of title, he is entitled either to 
semove the materials, or to obtain compensation for 
the value of the building, at the option of the owner 
of the land. P G VannLAnHÜAs  NaRANJU v. DEYELOP- 
MENT OsFICER BANDRA, A I R.°1929 P O.163;33 C. 
W. N. 785; 31 Bom. L, R. 834; (1929) A. L, Jo 707; 30 

. 


GENERAL INDEX,  . . 


|| 
949 


Fixtu res—concld 


L. W. 69; 53 B. 589; 57 M. L.J, 19; 
822; 500. LeJ. 45 


Forest Act (VII of 1878), 88. 18, 21. See Oongeaor 
Act, 1872, 8, 23 o 2298 
Fraud. See LIMITATION Aor, 1908, 8 18 46 
-— — — Mere omission to supply particulars, whether 

fraud—Limitation Act (IX of 1908), s. 18. 

The mere omission ofa party to supply certain 
particulars to the opposite party as required by the 
terms ofan agreement between  thgm, is only & 
breach cf contract and cannot perse amount to fraud 
within the meaning ofs.18 of the Limitation Act. 

A party cannot by merely alleging fraud base a 
cause of action on fraud when the real cause of action 
is one ex contractu. B RaNEEGUNGB Coat Ass. LTD., 
v. Tata IRON & STREL Oo. LTD., 81 Bom. L, R, 21; A. 
I.R 1929 Bom. 119; 53B. 271 417 


1929). W. N. 
Qon er 13 


General Provident Fund Rules, r. 10. See 
Provipent Fuxps Act, 1925, ss, 2, 3 622 
Gift. See Oustom 806 


See HINDU Law 826 
Goods- Tariff (N. W. RJ, r. 6. See RATLWAYS Aor, 
1890, 8. 77 769 


Grant—Grant subject to burden of service and in 
lieu of service, distinction between—Grantor's right 
to resume—Evidence of nature of grant. 
lf land is held subject to the burden of service 

and not in lieu of wages, then as long as the holders 

of the grant are able and willing to perform the 
service, the grantor has no right to put an end to 
the tenure, whether the services are required or not. 

The defendant and his predecessors were holding 
the plaintiffs land for upwards of 40 years. They were 
plying a ferry across an adjacent river levying toll 
from every person who had occasion to use their 
boats except the plaintiffs men. The plaintiff claimed 
to resume the land on the ground that the land was 
held iu lieu of services and that he did not require the 
defendant's services any more: 

Held, that the evidence did not lead to the infer- 
ence thatthe land was held in lieu of wages and 
that the plaintiff had, therefore, no right to resume. 
C OrricIAL RECEIVER, CALOUTTA v. KAMDAR ALI, 32 O. 
W.N.727 848 


what passes under—Rules of English Real 
Property Law inapplicable—Underground rights 
or minerals do not prima facie pasa to grantee, in 
absence of express evidence that they formed part of 
ant. 
Ki The rules of English Law asto real property in 
‘England afford no guidance as to what passes under 
an Indian grant. There is, accordingly, no presamp- 
tion in India that in the absence of any evidence as 
to the terms of the grant the grantor ted with 
all his rights (including underground rights or mine- 
rals) in favour of the grantee. On the contrary, in 
the absence of any evidence that the underground 
rights were included in the grant they could not be 
treated as having thereby passed. 

When a grant is made by a zemindar of a tenure 
at a fixed rent, although the tenure may be perma- 
nent, heritable and transferable, minerals will not 
be held to have formed part ofthe grant in the 
absence of express evidence, to that effect. PC 
RAJA OF PITTAPUR v. SECRETARY OF STATE FOR INDIA, A. 
I. R.1929 P.O 1523; 33 O. W N. 725: 31 Bom. L R. 
866; GO. "W. N. 503; (1929) A L. J. 702; 30 L. W. 
9; 57 M. L. J. 04; 52 M 538; (1929) M. W. N. 442; 50 
0. L. J. 80 481 
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Grove—Land ceasing to retain charactereof grove— 
LandlorBÉ' s right to revenue—Question whether land 
has ceas#d to be grove—Questrion of law or fact— 
Tests. 

Theszight of a tenant to retain possession of grove 
land Masts only so long as he maintains it as 8 
grove, and if the land has ceased to retain the 
character of a grove, the landlord can resume the 
plot even if the tenant has not abandoned it. * 

The nature and quantum of evidence required to 
prove that what was once grove land has ceased to 
retain that character is a question of law 

So long as any considerable portion of a plot 
granted for a grove is allowed to contain a Buffici- 
ent number of trees to prevent that portion from 
being cultivated, assuming the trees to have reached 
their full size, the whole plot granted will retain the 
character cf grove, but not otherwise. 

Where there were only 4 treesin the boundaries 
of a holding consisting of 3 bighas: 

Held, that the land had ceased to be a grove and 
could be resumed by the landlord. A DAROPADI v. 
Maxxu Lat, A I. R. 1929 All. 557; 13 R. D. 644 616 


Guardlan and ward—Death of guardian—Power 
of Court to pass summary order against legal repre- 
"aud to submit accounts—Fresh suit, necessity 
of. 

Where a guardian appointed by the Court dies, the 
Court has no jurisdiction to make an order against 
his legal representative to submit accounts and pay 
the money found due, to the newly appointed guar- 
dian. The proper course to be adopted is to order 
the new guardian to institute a suit for accounts 
against the legal representative. A CHANDRIKA Rat 
Por LENT Rar, (1929) A. L, J. 798; A. I. R. 1929 All. 
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—— ——— Guardian's power to make gifts. 

Though & legal guardian may make customary 
gifts of & moderate amount or value on the occasion 
of the ward's marriage, he cannot make unusual gifts 
which would appreciably reduce the value of the 
ward's estate A COLLECTOR oF MEERUT v. Sagar Mar, 
A I. R. 1929 All. 454; (1929) A. L.J 605 99 


Guardlans and Wards Act (VIII of 1890), s. 8 
—Guardian of property—Offictal Receiver, appoint- 
ment of, without application, whether legal. 

The appointment of the Official Receiver as 
guardian of the property of a minor without any 
application by the said official is ultra vires and 
liable to be set aside. L Rarro v. Y. Lal 901 


e 
— ——— $8. 27, 29, 30—Agreement to sell without 
sanction of Court—Sanction subsequently obtained 

—Validity of agreement- -Specific performance, 

A contract enteredinto by acertificated guardian 
without the sanction of the District Judge is cap- 
able of being specifically enforced if sanction is 
afterwards obtained by the guardian. 

A sale by acertificated guardian in contravention 
of 65 28 and 29 ofthe Guardians and Wards Act is 
voidable and not void. 

The sanction under s. 31 of the Guardians and 
Wards Act is complete authority to the certificated 

dian to sell to any personhe likes who is wil- 
ing to comply with the terms upon which permission 
to sell is accordede by the District Judge. Pat 
GOBARDHAN LALU Baro Narayan Sanu, 8 Pat. 226; 
A. I. R. 1929 Pat. 202 . 161 


8. 39 (C) —Iilterate guardian—Omifsion to 
keep account—Incapacity to perform duties— 


INDIAN OASES, 


(1929 
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It is open to the District Court'to remove & guar- 
dian for continued failure to perform the duties of 
his trust, for incapacity to perform those duties and 
for contumacious disregard of any order of the 
Court f 

Failure to keep account of trust property 18 & 
failure to perform a very important duty of the trust 
and illiteracy which is a bar to the performance of 
Buch duty can be looked upon as an incapacity under 
s. 39 (c) of the Guardians and Wards Act. 

Though it may be very usual for haer) to fail 
to keep accounts, and & Distriot Judge acting 1n the 
exercise of his discretion, may pardon the fault, still 
he has a discretion in the matter and he will only 
exercise it when he finds grounds for supposing that 
there has been no breach of trust or no serious mis- 
conduct $ Farz Manomup v. MAHOMED Baonat, A. I. 
R. 1930 Bind 14 782 


Highway—Presumption of dedication from long 
user—Obstruction—Right to  sue—Specral damage 
—Consent of Advocate-General—Once a highway, 
always a highway—Government, right of, to block 
or divert highways—Bombay Land Revenue Code 
(Act V of 1879), 8. 87—Ctvtl Procedure Code (Act V 
of 1908), s. 91. 


Dedieation of & way to the publie must be pre- 
sumed where there is evidence to show that the 
way has been, from time immemorial, been used asa 
public cart road. 

A person who is specially damnified by the ob- 
struction of a public thoroughfare may bring an 
action without the consent of the Advocate-General 
under s. 91, Civil Procedure Code. 

The maxim ‘once a highway always a highway’ 
is applicable to India. 

The Government has no inherent right to block 
or divert existing public roads nor does s. 37 of the 
Bombay Land Revenue Code confer any such right 
on the Government of Bombay. B ARDESHIR JIVANJI 
v Amar Kuvansi, 31 Bom. L. 8.97; A. I. R. 1929 
Bom 94; 53B 187 513 


Hindu Law--Adoptlon—Effect of adoption— Pro- 
perty received in pgrtition fore adoption, whether 
divested by adoption 
Property acquired by a person in a partition 

with his natural brothers is not divested by his sub- 

sequent adoption into another family. N RAMCHANDRA 

RISCHANDBA, A. IeR. 1929 Nag. 177; 25 N. L R. 


268 
——— Allenajflon—Consent by father for con- 


sideration, effect of, on son's rights—Presumption 

of necessity : 

Ordinarily, the consent of the father to an 
alienation even if that consent be given for con- 
sideration raises an initial presumption ina suit by 
the gn to contest that alienation that the alienation 
in question was for legal necessity. L SUNDAR v. 
KAMUN, Æ I.R 1929 Lah. 516 84 


Debt by manager—No 





presumption of 
benefit. 

There is fb presumptifn that a debt contracted by 
the manager ofa Hindu family is contracted fcr ire 
bengfit of the amily N HARI v. GHISU, A. l R. 
1929 Nag. 117 226 


——— — GuardlanshIpe—Guardian of minor widow 
—J4De facto guardkan, meaning of—Alienation of 
entire property by person purporting to act as 
guartian to legal guardiangpalidity of—Payments 

*. 
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by purchaser | under void sale—Right to re- 


wmbursement. 


Under the Hindu Law, the husband is the legal 

ardian of his minor wife and if he happens to 

ie during her minority, the guardianship of the 
minor widow and the management of her property 
devolve upon the husband's heirs, that 1s, upon 
those who are entitled to inherit his estate atter 
her death in preference even to her own father. 
Where there are several sapindas of equal degree, 
the eldest becomes the guardian. 

A fugitive or on isolated act of a person with 
regard tothe minor's property would not make him 
a defacto guardian of the minor, nor would stay- 
ing with a minor for atime make him a de facto 
guardian. There must bea continuous course of 
conduct as guardian of a minor in regard to his 
property in order to enable one to become a de facto 
guardian. The length of the period required would 
depend upon the circumstances of each case. 


The first act of intermeddling with the estate of 
a minor would not be the act of a de facto guardian, 
if he had not become one before the act, nor would 
the subsequent management of the estate of the 
minor by such person make the first act which is 
one of alienation the act of a de facto guardian. 

When a person who is entitled to be the guardian 
of a minor takes possession of the estate 
ofthe minor, he exercises his rightas guardian 
and cannot treat any other person as guardian so 
long as he himself isin possession of the estate of 
the minor, 

It is only in the case of necessity that the 
guardian would be justifled in selling any portion 
of the minor's property and the necessity must be 
very great in order to justify the sale of practically 
the whole of the minor's property. 

A person who, knowing all the facts, gets a trans- 
fer of a minor's property froma person who is not 
the guardian, is not entitled to be re-imbursed any 
amount which he paid for the benefit of the minor. 
M OHINNA ALAGUMPERUMAL  KARBAYALAR UV. VINAYA- 
GATHAMMAL, 59 M. L J. 861; 29 L, W. 6; A. I R. 1929 
Mad 110 731 


— Inherltance— Busiffess, whether heritable 
asset. ô 


Where & Hindu dies leaving a business it descends 
like other heritable property to his heirs. If he dies 
leaving male issues it descends to them and there is 
no question of its dissolution. L Firu Jorr Prasap- 
Nanak OHAND v Firm Hira Lan Suv Nargin, 11 Lah, 
L. J. 233; A. I. R. 1929 Lah. 559 911 


—— — — Joint famlly—Division of status—Power 
of managing member to renew pro-note go as to 
bind divided members—Burden of proof of author- 
aty. : 
Where there is a division of status between the 

members ofa joint family the person, Who was the 

managing member before such division ceases to 
represent the family afterwards and pro-notes renewed 
by him would not bind &he persons who are divided 
in status. 

In cases of division of joint fgmilies where a 
promissory note is executed subsequent to epdrtition 

y a person alleging himself to be the managing 

member of the family, isis the duty ofthe person 

who deals with such person 9o satisfy him that 
he has subsisting authority to bind the other mem- 
e 
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bers. M* VENKATAKRISHNAYYA OHETTY Vv: RANGAYYA 
Ougrm, AJI R 1928 Mad. 865 e 720 


—— ——- Jolnt famlly—Gift by father, validity of— 


Gift in excess of powers, whether void or goidable 
—Suit by donee Against subsequent purchasar, main 
tainability of. 


6 

A gift of joint family property made bya Hindu ẹ 
fatiterin excess of his powers is entirely void and 
the donee cannot claim possession on the basis of 
such a gift from a subsequent purchaser even 
though it has not been avoided bye the son. 

Where a Hindu father made a giftof one-eighth 
of the family property to a Brahman who was richer 
than himself and who was a practising lawyer: 

Held, that the gift was void. A Soman Lan v. 
Lar, A. I. R. 1929 All. 865 826 


——— Manager's power to alienate for 
improving circumstances of family—Legal necessity 
—Validity of alienation—Debts—Son's liability for 
father's debts. 


The doctrine of pious obligation of a son to pay 
his father's debt only extends to an antecedent 
debt and cannot be invoked for the purpose of im- 
posing liability on the son in respect of a decree 
obtained on a security bond executed by the father 
to secure a possible future debt. 

An alienation or transfer of the joint family pro- 
perty by a manager (otherwise than for legal 
necessity and otherwise than for an antecedent 
debt), if avoided by other co-parceners is entirely 
ineffectual and will not operate to transfer his own 
share. 

The manager ofa joint Hindu family in com- 
fortable circumstances is entitled to charge the 
family property for improving these circumstances 
still further 

Where a Hindu father accepted the duties of the 
manager of an adjoining estate with the object of 
securing economical management of his own family 
property and to secure his keeping correct accounts 
executed a mortgage-deed of his own joint family 
property: . : 

Held, that the manager did not exceed his powers 
of management and the mortgage was binding on 
the family. A AsHRaFUNIs8A BEGAM v. BAHDEO PANDA, 
A. LR. 1929 All. 479 600 
— Presumption of jointness, See U, P. 
Lanp Rsvanus Aor, 1901, s. 57 818 
Suit by certain members for 
declaration that alienation by widow is not 
binding on them—Nature of such suit—Loan for 
litigation expenses—Legal necessity. . 
A suit by certain members of & joint Hindu family 
who would be entitled to succeed on the death of a 
widow, fora declaration that a transfer made by 
the widow is not binding upon them, is really a suit to 
enforce a personal right, and a loan advanced to e 
those members for conducting the suit cannot bind 
the whole joint family. A SUNDAR Kunwar v. BALDEO 
Prasan, A.I R. 1929 All. 623; (1929) A. L. J. g 


—— Trade started by father—Mortgage 
for discharge of  dehts incurred therein—Sons, 
whether bound * f 
Under the Hindu Law, a father, by starting 

a busines with the aid of family fumds, can make 


that "a family business and in such 8 case an 
alienation made by the father, for raising funds for 
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e 
carrying on@that business, is binding upon the son 
on the grofind that it is for legal neeessity, It 
would make no difference whether the moneys are 
borrewed for starting a new trade with the aid of 
joint f@mily funds or for caring on a trade 
which had been already so started. 

Per Ramesam, J —Building a ginning factory by 
a father is not of such a speculative kind that 
money borrowed later on forits needs should not be 
regarded as for necessity from the point of view of 
the sons. M VENGATASWAMI NAIOKBR v PALANISWAMI 
Onertiar, 28 L. W 762; A. L R. 1929 Mad. 153; 52 M. 
227; 50 M. L. J. 380 716 


Maintenance—Amount of maintenance— 
Decree for maintenance— Right of Hindu wife to 
have maantenance charged on family properties 
A Hindu wife who is driven out of her husband's 
house and her family, is not entitled merely to a 
minimum subsistence allowance. She is entitled to 
be kept in the same manner to which she has 
always been accustomed, provided it does not do in- 
justice to her husband and to the rest of the family. 
Under the Hindu Law, a Hindu wife who gets 
& decree for maintenance against her husband is 
entitled to have it charged on the joint family 
properties. M GopaLa PATTAR v. PARVATHI AMBAL, A. 
I. 5. 1929 Mad. 47 785 


———————— ——— Coneubine's right to maintenance 
from estate of deceased paramour when husband is 
Ave, 

Under the Hindu Law a concubine is entitled to 
mamtenance from the estate of her deceased para- 
mour even if her husband is alive. N  KAMTIBAI v. 
UMABAT, A. I. R. 1929 Nag. 127 209 


Partitlon—Omission to include certain 
properties —Maintainabiity of suit—Common and 
joint properties, distinction between 
As a general rule partition should not be 

partial but should comprise all the joint family 
property. 

But the Courts should not dismiss a suit 
on the technical ground of some items having been 
left out but should allow the inclusion of such items 
by amendment of the plaint. 

A suit for partition of common property and not 
joint properties is not liable to be dismissed on the 
ground that the suit does not include all the common 
properties available for partition O Hira Lar w. 
KALI OHARAN, A I. R. 1929 Oudh 162;6 O. W N. 143 
412 
— Reunion — Mitakshara school—Reunion” 
restricted to fathers, brothers and paternal uncles 

—Evidence of reunion. 

Reunion among co-parceners, though provided for 
by the text books, is of very rare occurrence; and 
to establish it, it is necessary to show not only that 
the parties, already divided, lived or traded together 
but that they did so with the intention of thereby 
altering their status and of forming a joint estate 
with all its usual incidents. 

Under the Mitakshara School of Hindu Law re- 
union can take place only with a father, a brother 
ora paternal uncle. 

In construing a covenant from the point of view 
of the doctrine of perpetuities or testing it on the 
ground of remoteness regard must be hgd to all 
possible confingencies and not to actual pvents 
only, Pat Pan Kuzz v, Ram Narain, 10 P. L. T, 917: 
"A. l, R 1929 Pat, 353 33 

. 
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— 8elf-acquisition—Presumptions —Duty of 
Court to decide on evidence when evidence is 
e available. . 

Where there is evidence of circumstances which 
point toan acquisition by one member of a joint 
Hindu family, either for himself personally or for 
the benefit ofthe family, the presumptions of Hindu 
Law @rising from the relations of the members are 
Buperseded and the Court has to come to a con- 
elusion one way or the other, considering all the 
circumstances obtaining in the particular case © 
"rg Naty CuagRAYARTI v BEPIN BEHART, 32 C. mE 
44 2 


Successlon—Father's sister, status of. 

Under the Mitakshara School of Hindu Law 
which prevails in the Punjab father's aister is not a 
bandhu or an heir but 18 considered to be a total 
stranger for the purposes of inheritance. L AMAR 
Nars v. Ven Kaur, A I. R. 1928 Lah. 956 664 

Widow—Agreement by reversioner not to 
claim more than one-half of estate, validity of -- 
estoppel— Family arrangement. 

A family arrangement may be executed to avoid 
the occurrence of disputes in future even if they have 
not already arisen. : 

Though parties cannot contract to make the law of 
succession different to that which ıt is, there is 
nothing to prevent & party contracting not to take 
advantage of the benefits that may subsequently arise 
to him under the law of succession 

Therefore, there is nothing to prevent an agree- 
ment entered into by the reversioner to an estate in 
the possession of a Hindu widow during the lifetime 
of such widow, binding the reversioner by estoppel 
when the succession opens on the death of the widow. 
A RANMBSHWAR Rat v SuzoPAL RAI 822 


——— Remote reversioner's right to sue— 
Alienation by widow— Consent of nearest reversioner 
—Presumption of necesstty—Reversioner taking 
substantial benefit —Effect of consent. 
Under the Hindu Law a remote reversioner is 

entitled to sue for a declaration that an alienation 

made by the widow is not binding on the estate 
if those nearer in 6 line of succession are in 
collusion with the widow or have precluded them- 
selves from interfering ` 

The consent of the nearest reversioner to an 
alienation by a widow will give rise to a presum 
tion that there was Tegal necessity to support the 
transaction even if the reversioner giving such 
consent has taken a substantial benefit under the 
transaction} provided the consent is a real one. 

Pat AuBIKA PRASAD v OHANDRAMANI Korr, 8 Pat. 

396; A I R 1929 Pat 289; 10 P L T. 607 867 

————4 —— —— Unsecured debts of widow, whether 
recoverable from husband's estate in the hands of 
revessioners 
Property in the hands of a Hindu reversioner ia 

liable to gatisfy a debt, not secured on such proper- 

ty, which a widow, while enjoying a widow s estate, 
has properly incurredin the course of management 
on the oredit of the estate, though no specific char 

is ereated. Koxesui v' KANDAJI, A. I.R. 1959 

Nag 191 266 

Hindu Wills Act (XXI of 1870). See Wa 874 

e 

Husband and wife—Divorce—‘Cruelty’, what 
amounts to—Presumpti8n of marriage from long 
colabitation. ` ° 


Where, a husband beat his wife and left her and 
° 
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lived in cohabitation “with another woman and had 
achild by the latter: 

Held, that there was & good ground for granting a 
divorce. 

Long cohabitation raises a presumption of marri- 
age. R Mauna Naws San v. Ma Gyr A. I R 1929 
Rang. 61 64. 


. . 

Income Tax Act (XI of 1922),8. 4 (1)—'Arising', 
meaning of—Goods purchased tn British India but 
sold outside—Income, whether taxable—Place of 
accrual of income. 

A person residing in British India is not liable to be 
assessed to income-tax on any part of the profits deriv- 
ed from the sale ina foreign country of the goods 
pee by him in British India when the profits 

ve neither been received in, nor brought into British 
India The Indian Law bases the liability of a person 
to taxation on the place where the income accrues 
or arises or is received but noton the place of his 
residence. If the place of accrual or arising or 
receipt 18 British India, the income is taxable 
otherwise it is not, unless the income though accru- 
ing or arising or received outside British India, is, 
by a fiction of law deemed to have accrued or arisen 
or to have been received in British India. 

Profits actually accrue or arise at the place where 
the goods are sold and not at the place where they 
"are merely purchased for export. 

The expression "arising" as used in s 4 (1) of the 
Income Tax Act is to all intents and purposes 
synonymous with the term “accruing”. L JIWAN Das 
v. Income Tax OOMMISSIONER, Lanors, 30 P.L. R. 
489; A. I. R. 1829 Lah. 609; 10 Lah 657 657 
—————- 88. 4 (1), 10, 24—Bad debts—Option of 

creditor to write off, whether absolute— Credit entry 

of interest in kasar khafa, whether ‘income'— 

‘Received, ‘accruing or arising,’ meanings of. 

In the absence of a legislative provision restricting 
the &ssessee's option and prescribing the time for 
writing off bad debts or the quantum of proof 
required as a condition precedent for doing so or 
imposing the condition that the Income Tax Authori- 
ties should be consulted before writing them off, the 
assesseo's right to debit the loss sustained on account 
of bad debts written off by hing against the profits 
or gains of any year must be held to be unqualified 
and absolute as regards the amownt to be debited 
and the cheice of time at which to writeit off His 
decision to wiite bad debts off the account cannot 
be regarded as conditional upon his proving them 
to be bad debts to the satisfaction of the Income 
Tax Authorities, as is the case under English Statute. 

A mere credit of the amount of interest in the 
kasar khata in the year when the contract is concluded 
pending the actual receipt thereof after it falla due, 
is not sufficient to charge the amount so credited 
as income within the meaning of the Income Tax 
Act. ° 

The test to be applied ın ascertaining whether any 
profits in the shape of interest had becorfe due to 
the creditor 18 to find out if the amount was available 
to him in the account year as to be capable of being 
received by him at his ghoice and epleasure, N 
OComMiIssiongR or INCOME Tax, Nagpur v 8 M. 
Onrrnavis, A. I. R 1929 Nag 50; 25 N.D R 35 258 


-s——— 88. 4 (3) (VII), 10,12—Amount pard to 
managing agent of Company as compensation 
for sudden dismissal fron? office, whether liable to 
income-taz— Receipt arising from business —Emglish 
and Indian Low. " . 
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Where a Company passed a resolution tof volun- 
tary winding tip, and in doing so voted a sum of 
«noney to another Company who were theirm ing 
agents, as compensatiqn for their sudden loss of efice 
as managing agents and the latter Company claifhed 
exemption from income-tax ın respect of the said 
amount under s.4, sub-s (3), cl (vw) of the Income 
Tax Act: 

Held, that the said amount was a receipt arising 
from the business ofthe assessee Company and was 
consequently, not exempt from income- unders 4 
(3) (vi) of the Income Tax Act. 

The statutory test to be applied in India to income 
of this nature isnot whether it is a perquisite of an 
office held by the assessee but whether it is a receipt 
arising from the business of the assessee. O In the 
matter of TURNER Morrison & Co Lm, 330 W. 
N.112; A I R. 1929 Cal. 212; 56 O 211 689 
— 8.10. See Incoma Tax Act, 1922, s. 4 (1) 

258 
— 88. 10,12. See Incomn Tax Act, 1922,8 4 
(3) (vis) 689 


se. 22 (2) (4), 23 (4)—Assessment under 

s 23(4) after assessee has made return of income, 

legality of. j 

Even after an assessee has made a return of his 
income under s 22 (2) of the Income Tax Act, a 
notice can be issued to the assessee under s. 22 (4) of 
the Act and an assessment can be made unders. 28 
(4) for non-compliance with such notice R Cox- 
MISSIONER OF Incomy Tax v. R. M. CHETTYAR, A. I R. 
1929 Rang, 38; 7 R. 26 564 


— ——— 88. 23 (4), 30 (1) proviso—Assessment 
under s 28(4)—Appeal right of —Assessment ultra 
vires—Right of aggrieved party. 

A person who been assessed by an Income 
Tax Officer unders. 23(4), Income Tax Act, is not 
entitled to prefer anappeal to the Assistant Com- 
missioner, on the ground that he was not liable to 
be assessed under the Actas the provino to 8. 30 (1) 
of the Act bars an appeal in such a case. 

The proviso shuts out an appeal in every case in 
which the assessment has been made under s. 23 (4), 
Income Tax Act, and makes no distinction between an 
assessment, which is ultra vires, and one which, though 
intra vires, i8 wrong onthe merits. 

Per Shadi Lal, C. J.—There i8 no inherent right 
of appeal but it must be given by a Statute or by 
some authority equivalent to a Statute. L DUNI 
OWAND v. COMMISSIONER OF INCoMH Tax, PUNJAB, A. I. 
R. 1929 Lah 593: 10 Lah 596; 30 P. L. R. 613 69 
-——-— 8. 24. See INoOMB Tax Act, 1922, s. 4 (1) 





258 
———— 88. 24 (1), 66— Losses clavmed by assessee— 

Burden of proof—Opentng balance not shown— 

Losses, whether allowable. 

When once income has been admitted from any 
transactions such as those of purchase and sale, the 
burden of proof of losses is upon the assessee who 
alleges them, and the losses cannot be said to be 
satisfactorily proved unless all the particulars with 
regard to them are clearly shown; and a very im- 
portant particular with regard to such losses must 
always be the opening balance at the beginning of the 
financial year in which the losses are said to have oc- 
curred N OOMMISSIONER oF INOOMEB Tax, NAGPUR v. 
RADHAKISAN Ramnata, A I R. 1929 Nag..153 217 
25 (3), 26—Jotnt family jfirm— 
Disruption of family, effect of, on firm. 

A joint family business can be continued even 
. 


——~ 88, 
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e 
after the disruption of the family, and the ques- 
tion whether it has been so continued or not after 
the breaking up ofthe family is to be determined 
ongihe facts of each case. L Kanu Mar-SEoRI MAL v. 
Oo@missronge or Income Tax, PUNJAB, A. I. R. 1929 
Lah. 461 228 
————— 8.30 (1). See Income Tax Act, 1922, s. 23 (4) 

° 69 


— $8. 35, 66 (2)—Rectification of mistake 
without gitgng notice—Refusal to cancel assessment 
based on such rectification—Question of law— 
Reference. 

An assessee appealed to the Assistant Commis- 
sioner from an order of assessment and the Assistant 
Commissioner returned the matter to the Income 
Tax Officer for re-consideration on two points. The 
Income Tax Officer enquired into these points and 
decided them in favour of the Oompany with the 
result that the income previously assessed was 
considerably reduced. But in the course of the 
enquiry he discovered a mistake and rectified it 
without giving notice to the assessee. As a result, 
the total income was enhanced. On appeal the 
Assistant Commissioner held that theenhancement was 
ultra vires, and reduced the assessment to the original 
figures The assessee applied for a reference but 
his application was rejected by the Commissioner 
on the ground that no question of law arose : 

Held, that as the rectification of the mistake was 
ultra vires, the question of law arose whether the 
Assistant Commissioner’s order refusing to cancel 
ths assessment based on that rectification was in 
accordance with law, and the Commissioner was 
bound to refer this question tothe High Court. L 
DHLAI OLorH v COMMISSIONER oT INOOME Tax, DELEI, 
A.I R 1929 Lah 326 383 
——— 8, 66. See Incon Tax Acor, 1922,8 24 (1) 

217 

— 8. 66 (2). See INcous Tax Aor, 1922, s. 35 

383 

Interest—Compound interest—Agreement to pay— 
inference from course of dealings between parties 
Oompound interest, or interest with annual rests, 

may be allowed where the course of dealings between 

the parties extending over a large number of years 
shows an agreement by the debtor to pay the com- 
pound interest which was in fact charged by the 
creditor in the accounts periodically submitted to and 

acquiesced in by the debtor. P C Hrea Lan Sanu v. 

LaoRar Prasan Narain SINGH, A IR. 1929 P. O 

176; 330 W N 992L(19293 A L J 787.31 Bome L. 

R 995:57M L.J 319; 500 L J. 183, 30 L. W. 665; 

(1929) M. W.N 770 496 


Interpretation of Statutes—Court Fees Act. 

It is not permissible to a Court while construing 
the plain words of a Statute or a statutory rule to 
speculate whether the intention of the Legislature 
was to impose a higher Oourt-fee than that pro- 
vided for by the Court Fees Act in suits where 
similar reliefs are asked for in the Oivil Courts. Cal 
GopaL OHANDRA Biswas v Guru BHAR ANKIRTANIA, 
A. LR 1929 Oal, 141; 32 O W. N. 1136 701 


Principle geverning interpretation of fiscal 
legislation—Extengion of scope or putting equitable 
construction, legality of. 

Courts cgnnot oxte: ius scope of g fiscal en- 
actment by analogy or place upon it what js called 
8 beneficient or equitable construction in order to 
prevent a real or supposed anomaly. The principle 

e e 
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of all fiscal legislation is that, ifthe person sought 
to be taxed comes within the letter of the law he 
must be taxed, however great the hardship may 
appear tothe judicial mind to be On the other 
hand ifthe Orown seeking to recover the tax cannot 
bring the subject within the letter of the law, the 
subject is free, however apparently within the spirit 
o&the law the case might otherwise appear tobe. L 
JIWAN Das v INOOME Tax (OOMMISSIONER, LAHORE, 30 
P.L.R 489; A.I. R 1929 Lah, 609; 10 Lah. 657 i3 
6 


——— —— Question of hardship—Duty of Court 

The duty of Courts is to enforce the law as they 
find it and they cannot allow their interpretation 
of the law to be influenced by any extraneous cir- 
cumstance, such as the question of hardship L Duxr 
OnaND v COMMISSIONER OF INcomB Tar, PUNJAB, A. I. 
R 1929 Lah. 593; 10 Lah 596; 30 P. L R. 613 69 
- Statute in contravention of rules of inter- 

national law, validity of. 

Where the language of an Act is unambiguous 
effect must be given to it even though it violates the 
rule of international law which limits jurisdiction 
to territorial limits B Tuxosreco Horxar v. SOWKABAL 
PANDHARINATH, 31 Bom. L. R. 7; A I.R. 1929 Bom. 
100; 53 B. 251 424 


Jolnt acquisitlon—Presumption of joint interest— 
Joint promissory notes—Suit for partition—Mode 
of effecting division—Appointment of Receiver. 

A Burmese Buddhist died leaving a widow D, a 
son L, and a nephew of the widow, H, who had 
been brought up by the widow with great affection, 
The business of the deceased was carried on after 
his death by L and H. Properties were acquired 
in their joint names and some promissory notes were 
also obtained in their joint names. Disputes arose 
between the widows of L and H as to the ownership 
of such properties: 

Held, (i) that under the circumstances L and H 
must be held to have a joint interest in the proper- 
ties standing in their joint names, though H had 
originally no interest in the properties or business 
of the deceased and there was no formal gift by L 
to H; 

(vi, that the right, method of working out the 

rights of the parties on the promissory notes was by 

the appointmen$ of a Receiver to realise the monies 
due on the notes and to pay overtothe parties their 

respective shares of the recoveries P C Ma Myra v. 

Ma ME Kym, 7 R 388:500 L J. 192; A. I R.1929 

P. O. 246; (1929) M. W. N. 682; 340. W. N.117 29 


Judgm&nt—Appellate judgment not mentioning 
particular ground of appeal—Presumption of 
abandonment. 

Where the judgment ofan Appellate Court makes 
no mention of a particular ground of appeal the 
presumption is that it was abandoned and not 
pressed at the time of argument. L Mamuupv. 
GguLAM FATIMA 905 
Jurisdiction— Printing of seditious matter. 

The Magistrate of the place where the seditious 
matter is printed has jurisdiction to try the offence 
under 8.121-A, Penal Code, even though such matter 
may not have been published there. R OHRLLAM 
Piana] v. EMPEROR, A I. R. 1928 Rang. 276; 30 Or. L. 


J, 70 49 
—— Suit entertainable in more Courts than one— 
Plaintiff's discreti@n or f 
Where asuit may be instituted in more Courtg 
* 
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than one the plaintiff-has a right to select his venue. 
8 TAHILRAM V. MAGBANMAL, A. I. R. 1929 Sind 170 

150 

Jurisdiction of Civil Court. See Aara TENANOY 

Aor, 1926, s. 99 337 


Jurisdiction of Court. See PREPARATION OF FALSE 
RETURN OF BERVICH 309 
Justification, plea of. See DEFAMATION 355 
Lahore High Court Rules and Orders, Vol. Il, 
Chap. Vl, para. 67. See ORIMINAL PROCEDURE 
Cops, 1888, s. 257 667 


Land Acquisition Act (I of 1894). See LANDLORD 
AND TENANT 842 
— — — 88. 17, 23—Landlord and occupancy tenant 
—Apportionment of  compensatumn—Principles— 

Failure of tenant to object to award, effect of. 

The view that where land occupied by an occup- 
ancy tenant is acquired by the Government, the 
owner is not entitled to anything more than the 
capitalised value of the rent income from the land, is 
erroneous. 

In assessing the proportionate value of occupancy 
rights the following facts should be considered: 

(1) that an occupancy tenant's rent is liable to 
enhancement, although within statutory limita; 

(2) that the tenant is unable to transfer his 
rights; 

(3) that his right even to sublet 
limited; 

(4) that in the case of rent falling into arrears 
from whatever reason, he is liable to be ejected; 

(5) that in the case of the tenant dying without 
one of the statutory heirs, the tenancy would lapse to 
the landlord. 

And the proportion between the value of the rights 
of the owner and the occupancy tenant may roughly be 
fixed as ten annas and six annas respectively in the 


is very much 


rupee. 

Where land is acquired the market value of the 
land itself should be first determined irrespective of 
any consideration astohow itis held. 

Where land in the possession of an occupancy 
tenant is acquired, the fact that the tenant did not 
contest the award of the Collgctor will not debar 
him from claiming his proportionate share as against 
the landlord, if on the landlord's apjection the com- 
pensation amount for the entire land is raised. L 
Rowan Lat v. ConrsoroR oe Eran, 13 R. D.496; A.I. 
R.1929 All. 525; (1929) A L. J. 922 612 


— ———- 88, 18, 20, 25—Acquisition of land for 
Municipality—Reference to Cowt— Municipality, 
whether necessary party—Omisston to serve notice 
on Municipality, effect of—'Person terested’, 
meaning of P 
The expression persons interested'in s.20 (b) of 

the Land Acquisition Act does not include persons 

in whose interest propertyis acquired. À. 

A Municipality for which property is acqnired by 
the Government is not a necessary party toa reference 
made under s 18 of the Act and is not entitled to 
separate notice under s 20, though it has the right 
under s 50 of the said Act to appear antl adduce evi- 
denco R MANDALAY MUNIOIPAL COMMITTEE v MAUNG 


Ir, A. I R 1929 Rang.115;7 R 20 e 247 
-e—— 8. 22. See LAND Acquisition Aor, 1894 s. 17 
612 


—— 8. 23—Governmen? ring into possession 
before issue of Notification—Award of compensation 
for such occupation. A e 
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Where Government entered into possessien before 
the land wasectually notified for acquisiti$n under 

the Land Acquisition Act, 1894: 

Held, that the justice of the case was amply amet 
by awarding to the ¢wner of the land (as com pensa- 
tion for such occupation) interest on the value of the 
land computed from the date when the Government 
go took possession. P CG VALLABHDAS NABANJI v. 
DEVELOPMENT OFFIOER, BANDRA, A. I. R. 1929 P O 163; 
33 0. W. N. 785; 31 Bom. L. R. 834; (1929) A. L.J. 
707; 30 L. W. 69; 53 B.589; 57 M. L. Je139; (1929) M. 
W. N. 822; 50 O L. J. 45 13 

— 8.25. See LAND ACQUISITION Aor, dde oco 

7 

Landlord and tenant—Adverse  possession—Dis- 
claimer by tenant to landlord's knowledge—Tenancy, 
whether terminates— Possession of tenant, whether 
becomes adverse to landlord—Land Acquisition Act 

(I of 1894)—Apportronment between landlord and 

tenant—Tulle of landlord—Proof of adverse posses- 

ston—Onus of proof of permanent tenancy. 

The mere act of the tenant disclaiming the title 
of the landlord to his knowledge will not deter- 
mine the tenancy and convert the tenant into a 
trespasser so as to cause the Statute of limitation 
torun against the landlord and to extinguish by 
lapse of the time the title of the landlord. 

‘he onus of proving thata tenancy is permanent 

is on the tenant. 

W here the land leased was originally only a tank and 
was not leased for residential purposes. the mere fact 
that the rent was not charged for ,a considerable 
time would not give rise to any inference of per- 
manent tenancy. 

The fact that the tenant had been m long pos- 
session may give rise toan inference that he was a 
tenant from year to year C Besor Onanp MAHATAB v. 
GURUPADA HALDAR, 32 O. W. N. 720 842 


*Dgimi', whether connotes fixity of rent— 
Permanent lease of raiyati at fired rent—Pre- 
sumption of transferability of raiyat. 

The word 'daim imports the notion of fixity of rent. 

The fact that a permanent lease at a fixed 
rental was being ted in respect of a raiyati 
carries with it the implication that the ratyati was 
a raiyati ata fixed rent, which alone is transferable 
under the law without the consent of the landlord. C 
PAYARI MOHAN MAHAJAN v. SIDDIQUE AHMED, A, I. R. 
1928 Oal. 531 675 


> Encroachment by occupancy tenant on 
e adjoining waste of landlord—Landlord keeping 

sent for 12 years—Acqutsition of occupancy right 

—Right to receive rent. » 

Itis settled law that an encroachment made by a 
tenant from the adjoining waste of his landlord is 
prima facie made by bim in his character as tenant 
and if the landlord wishes to Hr due the relation 
he must do so within 12 years Ifhe takes no steps to 
evict the tenant within 12 years of his dispossession, 
his right to recover actual possession becomes barred 
although his title to receive fair rent is not barred. 
L AMAR Nata v Tuakeo, A I. R.1929 Leh. 469 6 

8 
Partition of taluk among landlords— 

Landlords’ right to eject, tenant not liable to 

ejectment before partition. : 

The act, of partition among landlords without coa- 
currenge of the tenants has effect of 
dividing the holding so as to give the plaintiffs a 
right to recover their shares of the rent which had 
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è 
been fixe on the portion allotted to their shares of 
the taluk. But that cannot be said Mere a new 
righi upon the plaintiffs to bring ejectment suits 
against the defendants who were not liable to be 
ejected previous to partition. C ADAM ALIY OHANDU 
Morra, A I. R. 1928 Oal. 876; 32 O. W N. 1077; 48 
O.L J.347 e 696 
—— —— Sale of superior right by landlord—Sale in 
execution of rent decree—Rights transferred. 

Where a lamdlord has sold his superior interest 
of an occupancy holding, a subsequent sale of the 
same holding in execution ofa rent decree conveys 
only the right, title and interest of the tenant and 
not the tenancy. OC RaurwuDDIv. Onapau, A I. R 
1998 SE 33 0. W N 1080 686 
————— Suit for produce rent—Burden o 00 

of amount of rent [quer 

In a suit for produce rent the entire onus is on the 
defendants to satisfy the Court what the produee 
was during the years in guit. Pat ZEYAUDDIN v. 
JagpEo Singa, 8Pat. 418; 0 P. L T. 692; A. I R. 
1929 Pat 334 ' "653 

Trees— Right to cut and appropriate timber 

—Onus upon tenant to plead custom or incidence 

of tenancy—Record of Rights—Entry that tenant 

is ‘entitled to entire righ. in the trees'—Burden 
of proof. 

The general law is that the zemindar is entitled 
to the timber although the tenant may have the 
right to cut it and that being Bo, ıt would be in- 
cumbent upon the tenant whoclaims aright to cut 
and eppropriate trees to show that either by 
custom in the village or by agreement he is entitled 
to appropriate the timber 

When once it is established that the tenant has 
‘the entire right in the trees’, the onus of prov- 
ing that the tenant is not entitled to appro- 
priate the trees shifts on to the shoulders of the 
landlord and it is for him to rebut it, Pat 
SHAKRULLAH v BUDHRAJ Missin, A I, R, 1929 Pat 657 


192 
Legal necessity. See HINDU Law 103, 609 
Legal practitloner—Counsel intending to appear 


as witness— Propriety of conducting case 
It isimproper fora legal practitioner who intends 
to appear ns a witness for a party to conduct the 
case on behalf of such party L Sita Rau v. Ram Lar 
66 
Refusal to accept brief —Misconduct. 
Refusal by a legal practitioner to accept an en- 
gugement ofa character that he 18 accustomed jo 
take, where a proper fee 1s tendered and the client 18 
wiling to give complete instructions, amounts to 
misvonduet if there is ae allowable, reasonable and 
onest excuse AM DULARB LAL v. T 
(1929) A L. J. 1047 E 404 


Letters Patent (Bombay), cls, 12, 14— Civi! Pro- 
cedure Code (Act V of 1908), O. II, rr. $8, 1— 
Trespass and wrongful conversion in Bombay— 
False imprisonment in foreign territory—Defendant 
foreigner—J oinder of causes of  action—High 
Court's power to grant leave—'Suit for land,’ 
meaning of—Suit for trespass, whether suit for 
land—Cl 14, meangng of —J urisdiction 
In order to determine whether a case falls within 

the four corners of cl 'I ef the Letters Patent of 

the Bombay High Court, the Court has*to assume 
that the allegations stated in the plaint are true and 
the mere fact that the defendant does not admit that 
any cguse of action aroge within the original juris- 


INDIAN OASES. 


(1929 


Letters Patent (Bom.)—concld. 


diction of the High Court will mot render the said 
clause inapplicable. 

The clause ‘such causes of action not being for 
land or other immoveable property’ in cl 14 of the 
Letters Patent is intended cere to qualify the 
words ‘several causes of action, asif the clause had 
run “where the plaintiff has several causes of action 
other than causes of action for land or other immove- 
able property against defendant " 

A suit for damages of trespass is not a ‘suit for land' 
where no question of title is involved 

Clause 14 of the Letters Patent is not limited to 
causes of action arising within the limits of Bombay 
Presidency proper or within the jurisdiction of some 
Court outside the Presidency but subject to its 
superintendence 

Under cl 14 of the Letters Patent of the Bombay 
High Court, the High Oourt may grant leave 
to join & cause of action for imprisonment committed 
by a foreigner in foreign territory with aclaim for 
damages for trespass and wrongful conversion com- 
mitted by the same defendant within the ordinary 
original jurisdiction of the High Court 

o mere fact that thedefendant may succeed at 
the trial in a plea that the cause of action sought 
to bejoined under cl. 14 is beyond the jurisdiction 
of the Court, does not deprive the High Court of its 
power to pass an order under the said clause. B 
TUKOJIRAO HOLKAR v SOWKABAI PANDHARINATH RAJA- 
PURKAR, 31 Bom. L. R. 7;A.1 R. 1929 Bom. 100, 53 
B. 251 424 


Letters Patent (Calcutta HIgh Court), cl. 12— 
‘Suit for land’, meaning of—Suit for directing 
executor to admit plaintiff as secured creditor— 
Property situate outside Caleutta—Jurisdiction of 
Original Side of High Court. 
The Caloutta High Court has no power, in the 

exercise of its ordinary original civi jurisdiction, 

to entertain a suit asking for a direction a inst an 
executor to admit the plaintiff as a secure creditor 
of the estate of a deceased person, where the pro- 
perty ın question is situated outside the local limits 
of the ordinary original jurisdiction of the said High 

Oout. 

A suit for declarig any interest in land isa suit 
for land within the meaning of cl 12 of the Letters 
Patent of the Oa®cutta High Court. C GALSTAUN V. 
Diana SARKIES, A. I.R. 1929 Gal 227, 33 0. W. N. 
44, 56 O. 224 E 854 
LL cl 15. See Cocer Fres Act, 1870, Son II, 

Arr 11 (b) 595 


Letters"Patefit (Lahore High Court), cl. 10— 
Judgment —Dismassal of application for setting aside 
abatement —Appeal—Civil Procedure Code (Act V 
of 4908), O. XXII, rr. 8, 4, 9—Applrcation to 
set aside abatement—A pplication to bring on record 
representatives treated as one for setting aside 
abatement—Abatement when set amde, 

The dismissal of an application under O. XXII, 
rr. 4, 9, Civil Procedure Code in limane on the 
ground that there was no prayer for setting aside 
abatement ig a judgment within the meaning ofcl 10 
of the Letters Patent, Lahore High Court, and is open 
toa Letters Patent appeal. 

Where an ‘application purports to be made under 
O XXII, rr. 4 and 9, Civil Procedure Code, containing 
a recital that the deceaged party died moie than £ 
days before the maging of the application and certain 
circumstances are relied on as amounting to suffici- 
ent ofuse for not presenting the application in time 

. 
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and aprayer is made for excusing the delay, the 


application is in substance as also in form, one to ` 


set aside abatement and the mere circumstance that 
in the last clause the Court is not specifically asked 
to set aside abatement makes no difference, 

It is the invanable practice of the Lahore High 
Oourt to treat applications purporting to be made 
under O. XXII, rr. 3 and 4, Oivil Procedure Oode to 
bring on record the representatives of a deceased 
party made after the roni of period prescribed for 
such applications as applications for setting aside 
abatement provided all the necessary facts are men- 
tioned therein. : 

An abatement will not be set aside where the 
appellant has not exercised due diligence in the 
conduct of the appeal L DINA NATH v. SAYED HABIB, 
A. I. R. 1929 Lah. 129, 10 Lah. 816 884 


Letters Patent (Madras High Court), cl. 15— 
Order by Single Judge, staying further proceedings 
pending appeal against preliminary mortgage-decree, 
whether judgment—Appeal. 

An order by a Single Judge of a High Court 
staying on terms further proceedings in a mortgage 
suit pending an appeal to the High Court against 
the preliminary decree is not a judgment within the 
meaning of cl. 15 of the Letters Patent and 3s not 
appealable. M NRBGESWARA lyER v. RAMANATHAM 
OHBTTIAR, A. I. R. 1029 Mad. 197; 29 L. W. 510; 56 
M L.J 197 123 


LimlItatlon—Piaint returned for want of jurisdic- 
tion—Re-presentation of plaint to Court of com- 
petent juridiction — 1 nstvtutvon. of suit, date of— 
Limitation — Change of law, effect of. 

Where a plaint 18 returned by a Court for want 
of jurisdiction and is represented to another Oourt, 
tho suit is considered to be instituted on the date 
on whieh the plaint 18 presented tothe latter Court 
and is governed for purposes of limitation by the 
Law of Limitation prevailing on such date. L SURAT 
BINGH v, Nisa Kaur, A. I R. 1929 Lah. 877 900 


Limitation Act (IX of 1908), s. 5. See LL 
———— 8. 5—Appeal filed beyond time—Bufficwent 
cause— Time spent inreview, exclusion of. 

In computing the period for fing gn appeal the time 
Bpent in prosecuting with due diligence an infructuous 
application for review may be deducted. L Dorro 
Mar-HAM Lar, v. GANGA RAM-LAIMI Rau, A 1. R 1929 
Lah 824, 1) Lah L.J 491 96 
88, 5, 12—4Appeal—- Time requiste for 

obtaining copies—F'aiure to" apply Jor &opies tall 

decree 18 signed—fHacluston of time—Mastake of 

Pleader, when sufficient cause for condoning delay. 

The date of a decree for the purposes of the] ımı- 
tation Actis the dateof the judgment, and time 
can only beallowed as time requisite for obteaning 
copies if the applicant or appellant has actually 
made an application for a copy ð 

Where a Pleader accepted the statement of the 
clerk of the Oourt that application for copies will not 
be accepted before the decree is actually signed, and 
applied for copies only aftdt the decree” was signed: 

Held, that the party was not entitled to the ex- 
clusion of the period between the date of the judg- 
neni andthe date of the signing of the decree, in 
computing the period of linytation for preferring an 
a i 

P a fide mistake on the part‘ot a Pleader may be 
gufficient cause for admitting an appeal after time, but 
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no mistake is bona fide unless made in spit of due 
care and attention R Mauna Po Kyaw v. Ma Lay, A. 
* I. R. 1929 Rang. 116, 7 R. 18 251 
—— —— 8. 6—Decree in favour of minor plains — 
Execution after attainment of majority —Deductvon 
of manority period 
A mjnormay apply for execution of a decree 
passed during his minority through his guardian 
during minority or wait till he attains majority and 
then file an application for execution of the decree. 
In the latter case the period during” which he was 
a minor must be deducted in computing the period 
of limitation, L PADHA MapHo PARSHAD v. GHANAYA 
Lar, 30 P.L. R. 398; A. I R.1929 Lah. 661 909 


S. 9—Continuous running of time. 

When time has once commenced to run, it will not 
cease to do eo by reason of the happen'ng of any 
subsequent event. PC James RICHARD RENNEL 
SKINNER v NauNIHAL BINGE, A. I. R. 1929 P. O. 158; 
33 O. W N.761; 31 Bom. L R. 854; (1929) A L J. 
566: 30 L W. 76; 50 O. L J. 74; 51 A. 367; (1929) M. 
W.N 676 (a) 22 
—— — — 8. 12. See LIMITATION Act, 1908,8,5 251 
S.14—Bona& fide litigation —Ezclusion of 








time. 
A suit for recovery of rent was filed without a 
certificate of standard rent as required by 


8.12 of the Rangoon Rent Act No issue, however, 
was framed on the point, and the claim was decreed, 
On the decree being set aside in appeal for want 
of certificate the plaintiff filed a fresh suit and 
claimed benefit of Imitation in respect of the first 
suit : 

Held, that under the circumstances, the plaintiff 
was, under 8.14 of the Limitation Act, entitled to 
deduct the entire period of the former suit, ie, from 
its institution to the decision of the appeal. R 
BHANDARI v, T. NIHALOHAND, 6 R. 691; A.I. R, 1999 
Rang. 99 52 
— 8.18. See FRAUD 417 


—— — 8.18—Cwil Procedure Code (Act V of 1908), 
0. XXI, r. 90— Fraudulent suppression of sale 
p10cesses— Praud—dLimitatvon for setting aside sale 
—Onus of proof of knowledge of real facis. 

Where fraudulent suppression of the sale processes 
from the knowledge of the judgment-debtor is proved, 
it is for the decree-holder to establish at what pre- 
cise point of time the judgment-debtor had clear and 
definite knowledge of those facts which would entitle 
hen to apply for setting aside the sale. : 
e When a man has committed fraud and has got 
property thereby, it is for him to say that the person 
injured by tbe fraud and suing to recover "the 
property has had clear and definite knowledge of 
those facts which constituted the fraud at a time 
which is too remote to allow him to bring the suit. 

Contrivance on the part of & decree-holder to 

revent the judgment-debtor from acquiring know- 

edge of the facts which would entitle the latter to 

apply for setting aside a sale under O XXI, r. 90 

Oivil Procedure Code, would amount to fraud 
within the meaning of s 18 of the Limitation Act. 
Pat Basu Lan v Pareu Kumar, 10 P. L. T. 231; A. I. 

R. 1929 Pat 238 46 

—— 8. 18—Fraud— Cause* of action based on 
fraud—No allegation that ıt was concealed from 

laintiffe by fraud—Applicability of à 18. 

Beckie 18 ofthe Limitation Act does not become 
applicable merely because the cause of action is 
based on fraud. To invoke the applicatiga ot the 
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said segtion it is necessary that the right claimed or 


the titl@ on which the application or, suit is found, 


should have been kept from the knowledge of the 
applicant or the plaintiff by means of fraud. © 

ere in an application te set aside a sale for 
fraud it was found that the fraud was committed 
really ona third person and there was no allegation 
that any steps either active or passive were taken to 
conceal this fraud from the applicant : 

Held, that the applicant was not entitled to invoke 
the provisiong of 8 18 ofthe imitation Act. R 
BOWRAMMAH v. A. N A. N. Onerrian, A.I. R. 1929 
Rang. 62; 7 R. 104 63 
—————— 3. 19—Acknowledgment—Insolvent signing 

entry in schedule of creditors—Acknowledgment 

vague—Specification of debt. . 

An entry inthe schedule signed by an insolvent 
operates as an acknowledgment within the meaning 
of s. 19, Limitation Act 

It is always open to a creditor relying on an 
acknowledgment to show that the particular ac- 
knowledgment if vague refers to the debt on which 
he files the suit and it is equally open to him to 
show that there had been a mistake in the ac- 
knowledgment and that, as a matter of fact, the entry 
in the acknowledgment refers to his own debt. R 
Tona Hook Hin v. Ene Hoa Suna, A. I R. 1928 Rang. 
337 571 
—— 3.19—Mention of debt in schedule filed by 

insolvent, whether acknowledgment of debt. 

The mention of a debt by an insolvent in the 
schedule of debts signed and filed by him in Court 
is a sufficient acknowledgment of the debt within 
the meaning of s.19 ofthe Limitation Act RA. K. 
R.M M. O. T. OggrrrAR Frem v. 8. E, MuNNES, 6 R. 
533; A. I. R. 1928 Rang. 326 570 
—— —— 88. 19, 20—Date of actual payment or 

endorsement, which prevails—Later agreement to 

treat prior payment as for interest, effect of. 

Tho the actual payment is made on a pre- 
vious date,if the parties on a later date agree to 
treat it as a payment of interest, a fresh period of 
limitation begin to run under s. 20 of the 
Limitation Act from the latter date. 

It is unnecessary under s. 20 of the Limitation 
Act that money should actually pass, for a settle- 
ment of account may be as effectual asareal pay- 
ment. Therefore, a transaction whereby the parties 
agree that an amount previously due by the creditor 
to the debtor shall be treated as amount paid by 
the latter to the former is in substance tdentigal 
with a transaction where the debtor receives actugl 
payment and pays the amount back to the creditor. 
M MARINA AMMAYI v. OHANGANTI SuNDAYYA, A.I. R. 
1929 Mad. 432 124 
s. 20—Payment towards decree amount 

and costs— Limitation, whether saved. 

To constitute payment of interest as such to save 
limitation under s. 20, Limitation Act, the debtor 
must have paid the amount with the intention that 
it should be paid towards interest and there must 
be something to indicate that intention; mere ap- 
propriation by the creditor is not such an indication 
nor is a general payment towards decree and costs 
sufficient to gave the har of limitation. M Omrwwa- 
BWAMY KAVIRAYER v. PERIATHAMBI BUTLER, A.I. R. 


1929 Mad. 811 . . 790 
8, “29, as amended in 1982, application 


of — Proceedings under Income Tax | Áct—Time 
spent in obtaining copy, exclusion of. 
e 
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The provisions of s. 20, Limitation Act, are applicable 
to proceedings under the Incomé Tax Act. L MUHAM- 
MAD Hayat v. COMMISSIONER, INcoma Tax, A. I. R. 
1929 Lah. 170 881 


— Sch. |, Arts. 11-A, 142 -Civil Procedure 
Code (Act V of 1908) 0. XXI, rr. 100, 108— 
Application under O. XXI, r. 100—Dismissal of 
application—Applicant not dispossessed during 
delwery of possession, but subsequently—Surt fer 
recovery of possession—Limitatron—A pplicabrlity 
of Art. 11-A. 

‘he mere fact that the plaintiff made an appli- 
cation under O. XXI, r. 100, Oryil Procedure Code, 
and that application was dismissed does not bring 
& suit by him to establish his right, within the 
purview of Art. ll-A of Sch. I of the Limitation 
Aet. The said Article would only apply if it is estab- 
lished that the plaintiff had been actually dis- 
possessed in the course of the delivery of possession. 

Where the plaintiff made an application under 
O. XXI, r. 100, Oivil Procedure Oode, and that 
applecation was dismissed, but the plaintiff was 
actually dispossessed by the defendants long after 
the date of the order dismissing the application and 
the plamtiff instituted a suit tor establishing his 
title and for recovery of possession : 

Held, that the guit was governed by Art. 14? and not 
by Art. 11-A of the Limitation Act. Pat Satya- 
NARAIN MuLLIOK v. JINsI Sam, A. I, R 1929 Pat. 553; 
10 P. L. T. 872 634 


——— Arts. 60, 97, 115—Vendor and 
purchaser—Agreement for sale—No time fixed. for 
completvon— Mortgage by vendor to third party— 
Sale by mortgagee—GSuwt by purchaser to recover 
deposit —Lunitation—Naiure of sutt—Cause of 
action—Imposstbility of performance—Duty io sue 
within reasonable time. 

A agreed to sell his house to B in 1919. It was a 
term of the contract that A should obtain an order 
for sale from the Court and take legal advice to 
nullify a renewal clause in a certain lease deed 
before the sale. No time was fixed for the com- 
pletion of the contract. A mortgaged the properties 
to another in 1921 and the property was sold in 
satisfaction of the mortgage in 1927. B, thereupon 
sued forthe recovery ot the deposit money. A con- 
tended that the syit was time-barred ; 

Held, (1) that the suit was governed by Art. 97 
and not by Art. 60 or Art. 115 of Sch. I of the 
Limitation Act ; 2 

(2) that B was not bound to sue A within a 
reasonable time but had three yems from the time 
at wluch* the fontiact came to an end either by 
reason of impossibility of performance or by reason 
of refusal to perform, or because the contract was 
abandoned, or rescinded by one party for the 
default of the other-; 

(What the contract did not become impossible of 
performance because A mortgaged the property, but 
became se when the property was sold in pursuance 
of the mortgage. 

Per Rankin, C.J.—The object of the Limitation 
Act i8 ta mgke peoplegbring their suit promptly 
when their cause of action has arisen. It is not to 
make people bring that cause of action into exist- 
ence before thby want to doso CO J. C. GALSTAUN v, 
Baummzapr Mamoopr Braum, 33 O. W, N. 115; A.L R. 
1929 Oal. 216; 56 O. 455 » 700 
—— Art. 97. See VHNDOR AND RUN DA 





Vol. 117} 


Limitation Act—1908—contd. 


——— Sch, I, Arts: 113, 120—Suit to enforce 
award—Limitation. 

A suit to enforce an awardis governed by Art. 
120, and not Art. 113 of Sch.I of the Limitation 
Act. 8 KHUBOHAND BHIKCHAND V. JETHANAND SaNTDAS, 
A. I. R.1929 Sind 168 153 
————— — —— Art. 115. See LIMITATION Aor, 1908, 

Sou. I, ArT, 60 700 


Art. 116. See Vanpor AND PUROHASBR 





; 654 

———— Art. 120. See LIMITATION Aor, 1908, 

Sou. I, ArT. 113 153 
—— Arts. 120, 141—Claim for 


declaration of right to “malikana’—Accrual of 

right of action on grantof Collector's certificate— 

Hindu Law—Widow—Rule in Bhivagunga case 

—Effect of decree or mere adverse possession 

against widow on reversionary herrs, 

On the death of a Hindu owner, his widow, who 
was entitled toa life-mterest in the estate, purported 
to release certain immoveable property of the 
deceased to the Government in return for a per- 

etual maltkana. The plaintiff, as reversionary 

eir, brought a suit, after the widow's death, fora 

declaration of her (the plaintiff's) right to the 
malikana, having previously obtained the neces- 
sary certificate from the Collector under the Pensions 
Act, 1871: 

Held, assuming that malikana was immoveable 
property, that having regard to the form of the 
relief sought (namely, "for declaration of right as 
regards the maitkana amount”), the suit was not 
one “for possession” nor within the operation of 
Art. 141, Limitation Act, and that the appropriate 
Article, so far as the malikana was concerned, was 
Art. 120, and as the plaintiff had no right of action 
at all inrespectof the malikana unless and until 
a certificate under the Pensions Act, 1871, had been 
obtained, her right to sue accrued (wi the meaning 
and for the purpose of the third column of Art. 120) 
on the grant of the certificate, and as less than six 
years had run between the grant of the certificate 
and the institution of the suit the plaintiffs claim 
in respect of the maliana was not statute-barred 
under Art. 120, though the suit yas brought more 
than six years of the death of the deceased owner's 
widow. 

The principle of representation of the inheritance 
by a du widow, established in the JShwagunga 
case, 9 M 1 A.519, 18 not affected by anything con- 
tained in Art 142 of the Limitation Act, 187] (now 
corresponding to Art. 141 of the Acts of 1877 and 
1903) Accordingly, where a  defree founded 
upon the Law of Limitation and adverse 
pees is obtained against a Hindu widow in 

er lifetime, the reversionary heir is equally barred 
by the decree, under the rule laid down in the 
Shivagunga case, 9M I A 539, and ho does not eget 
the benefit of Art, 141. 

But where no such decree has been qbtained 
against the widow, nor has there been any other 
act in the law in the lifetime of the widow operat- 
ing to destroy the reversiopary heir's ipterest and 
depriving him of the right to possession on the 
widow's death, the heir is entitled, after the 
widow's death, to rely upon Art. 141 snd he has, 
by *the express terms of that Article, a period of 12 


.years from the widow's degth to bring the suit, 
e 


notwithstanding that at the death of the widow a 

stranger had been in adverse possession, and 

adyerse possession had already run against the 
e 6 
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widow for morethan 12 years in her etime. 
P. C. Jaaao Bafv, UTs4vA Lar, A. I. R. 1929 P. O. 166; 


30 O.W N 808; 10 P. L. T. 537; (1929) A. L. J. 716; 30 
L. W. 60; 31 Bom. L. R. 881; 57 M. L. J. 160; 50 Os. 
J.52; 6 O. W. N. 589, 5f A. 439; (1929) M. W. N. 769; 
56 I.A 207 498 
—— — — Sch. |, Art. 123, application of—Suit by 

Muhammadan heir for his share of  estate— 

Plawntiff basing claim on title. 

Article 123, Limitation Act, applies only when the 
suit is brought fora share of an estat® which it is 
thelegal obligation ofthe defendant to distribute. 

A suit by & Muhammadan heir or his transferee 
for a declaration that he is the owner of a par- 
ticular share of the estate of the deceased is beyond 
the purview of this article inasmuch as where a 
Muhammadan dies intestate, his estate vests in his 
heirs and no one is charged by law with its distribu- 
tion. L Jaxov NansiNaH Das, A. I.R 1929 Lah. 549 

: 803 

———— Arts. 134, 140, 148—Transferee 

from mortgagee, when entitled to protection of Art. 

184—Lafe-tenant purporting to act as absolute 

owner and dealing with property as such—Re- 
mainderman,accrual of rights of. 

The transfer.of property mortgaged contemplated 
by Art. 134 of the First Schedule of 
the Limitation Act, 1908, is admittedly 
something other than an express transfer of the 
original mortgage. The article contemplates a trang- 
fer by a mortgagee purporting to transfer a larger 
interest than that given by the mortgage or at any 
rate an interest unencumbered by a mortgage. The 
article is not, however, limited inits application to 
cases where the mortgagee transfers the property 
mortgaged while still ostensibly a mortgagee, nor to 
cases where the mortgagee transfers possession which 
he had obtained qua mortgagee. For the application of 
Art. 134 it is immaterial that the mortgagee should have 
thought he was absolute owner if in fact he was 
mortgagee, and immaterial whether he got possession 
before; under or after the mortgage if in fact he 
purported to transfer the property to the transferee. 

Article 134 of the First Schedule of the Limitation 
Act does not protect the transferee of a 
mortgage by express transfer nor does it protect a 
person who has taken a transfer only of a mort- 
gage, but has taken it without his knowledge mis- 
takingly supposing that ke was getting something 
better. 

Im September, 1863, Thomas Skinner, the plaintiff's 
father, created a simple mortgage of the five villages 
in suit in favour of Seth Lakshmi Chand and Seth 
Gobind Das (hereafter referred to as the Sethé), 
with a covenant to put the mortgagees in posses- 
sion on default of payment of principal and interest 
on the due date. The. principal was not so paid, 
but the mortgagees did not enter into possession 
during the mortgagor's lifetime In October, 1864, 
Thomas Skinner made a Will by which he left 
successive life-interests to three of his sons with 
ultimate remainder to his daughter, the plaintiff in 
the present suit. Hach interest was contingent on 
the holder of the prior estate dying without lawful 
male issue In the next month (November, 1864), 
Thomas Skinner died and his eldest son Thomas 
Browne Skinner became tenant for life, but assum- 
ing in point of fact an absolute interest in the 
property and acting on the footing that he was the 
absolute owner of his father’s, (Thomae Skinner's) 
estate in the villages, he, Thomas Browne inner, 

. 
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in Novémber, 1867, mortgaged the villages aforesaid 
with possession, to the Seths for Rs? 50,000, which 
was expressed to include Rs, 43,294 due on the, 
original mortgage of 1853, In 1872, in execution of 
simple money-decrees against Thomas Browne 
Skinner, his equity of em pelon in the villages 
was sold to the Seths, who, therefore, entered into 
possession of them on the footing of being Absolute 
owners. In December, 1898, the Seths, purporting 
to be absolute owners, mortgaged with possession 
the five villa&£es to the Nawab of Rampur ‘with all 
the proprietary and zemindari rights", and in 
September, 1903, they sold the whole of the mort- 
gaged property (including the five villages in suit) 
to the mortgages, the Nawab of Rampur, in satis- 
faction ofall claıms under the mortgage. In April, 
1904, the Nawab of Rampur, describing himself as 
the absolute owner of the suit villages, sold them 
to the defendant, Kunwar Naunihal Singh. 
The three sons of Thomas Skinner who were 
successively life-tenants under his Will having died 
without legitimate male issue, in 1900, 1913 and 
1919 respectively, the plaintiff (his daughter) 
succeeded to an absolute interest in the property 
of her father, Thomas Skinner, and she brought 
the present suit, 10 1920, against the defendant, 
Kunwar Naunihal Singh, for redemption of the five 
villages ' 

Hed, treating the suit as one to redeem the 
mortgage of 1863, created by Thomas Skinner (the 
defendant's predecessors-in-title not having acquired 
an absolute title through Thomas Browne Skinner, 
who took only a lfe-interest though purporting to 
act as absolute owner in mortgagmg the property 
to the Seths in 1867), that the suit was not barred 
by Art. 134 of the Limitation Act, and was well 
within the period of limitation prescribed by Art. 148, 
the statutory period of 60 years, computed from the 
original mortgage of 1863 not having expired when 
the plaintiff filed the present suit in 1920, and that 
in any case, by Art. 140 the plaintiffs right to sue 
as a remainderman under her father’s Will did not 
arise until 1919, when on the death of her last 
surviving brother without issue, she, by virtue of 
the remainder to her, became entitled to possession. 
P C James RioHíARD RHNNAL SKINNER v. KUNWAR 
NAUNIHAL SINGH, A. I. R 1929 P. O. 158: 33 0. W. N. 
761; 31 Bom. L R. 854; (1929) A. L. J. 586; 30 L. W. 
16, 500. L. J. 74, 51 A. 367; (1929) M. W. N. 676 (a) 

22 


—— Sch. |, Arts, 138, 144 — Co-sharegs— 
Assignment by co-sharer —Possession of other go- 
sharers, whether adverse to assignee—Surt by 
as for joint possession—Limitation, 
The rule that the possession of a co-sharer enures 
for the benefit of all the co-sharers applies not merely 
in favour of those who were co-tenants when the 
original entry wes made but extends to all who 
afterwards acquire undivided interests in the property. 
Whereas judgment-debtor's share in certain pro- 
perty was sold and the auction-purchaser instituted a 
suit for joint possession against the judgment- 
debtor's co-sharers after the expiry of 12 years from 
the date of the sale but within 12 years from the 
date on which he was obstructed by the defendants: 
Held, that the su% was not barred by limitation C 
BISWANATH OHAKRAvARTI v. RABIJA KHATUN, A. I. R. 
1929 Cal. 250; 33 O. W. N. 46; 56 O. 616 . 593 
Art. 141. See LIMITATION shor, 1908, 
Song. I, ArT, 120 607 
Arts. 141, 143—Hindu widow~ 
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Re-marriage—Suit by 
death—Limitation—Adverse 
re marriage. 

Adverse possession against a widow will not in 
the absence of special circumstances, bar the reverg 
sioner. 

To succeed in a plea that a suit is barred by 
limitation under Art 143 of the Limitation Act, the 
defendant must establish that there was a valid re- 
marriage C TiLorraAMA Dasi v. Mannu BUDAN GIBI, 
A L R.1928 Cal 714 

Sch. |, Art. 142. See LIMITATION Aor, 1908, 

Son I. ART. 11-A 634 
—— —— Art. 142—C. P. Tenancy Act (I of 

1920), s. 100—Dispossession of rightful owner— 

Wrongful re-entry under erroneous order of Court 

—Fresh dispossession—Surt for  possession— 

Limitation. 

It is settled law that if the rightful owner ob- 
tains possession by a wrongful entry and is again 


possession after 





dispossessed, the limitation for a suit brought by, 


him runs from the later dispossession and for the 
purpose of this rule possession obtamed by the 
rightful owner under an erroneous order of a 


Revenue Officer stands on the same footing as a 
wrongful entry N Narsani v Omuor A I R 1929 
Nag. 129 281 





—- Arts. 142, 144—Adverse possession 
—Hwidence of possession — unsatisfactory— Pre- 
sumption of possession—'Possession follows title, 
meaning of—Trespasser's possession, limits of— 
Defendant's duty to prove possession. 

Where evidence of possession on either side is not 
satisfactory or not quite satisfactory the party who 
has succeeded in proving his title is entitled to rely 
upon the presumption that he was in possession. 
But this presumption does not apply in a case 
where actual and not mere constructive possession 
has been pleaded on behalf of the plaintiff 

The maxim that possession follows title does not 
mean that because a person has title to some pro- 
perty, therefore, he is in possession of it. What it 
actually means is that if at one timea man with 
title’ was in possession of property the law atlows 
the presumption that possession continued. 

The proposition"that possession of a trespasser 
should be taken as being possession of a particular 
plot ofland in"respect of which he has succeeded 
in proving that possession can admit of no doubt. 
But before a defendant can be called upon to 
show that he was in possession, in a case under 
Art 142, Limitation Act the plaintiff will have to 
prove has possession within 12 years before the suit. 
C HARDUT Ray CHAMARIA & Co. v. Using Suara, A. L 
R. 1928 Oal 765; 48 O. L J 364 606 
—Àá—— ——— Arts. 142, 144—Landlord and 

tenant—Suit for possession on basisof tenancy— 

dus importance of —Limaitation—Adverse posses- 

5 





In &suit for possession on the basis of tenancy 
the question of title is of paramount importance. 
lf the title vests in the plaintiff he would stil be 
entitled tg succeed even though he has failed to 
establish. Bre alleged t®nancy or license, unless the 
defendant is able to establish his adverse posses- 
sign under Art. 144, Limitation Act, L HrgA Lat v. 
Lauf 384 
—— ———Arts.142,144— Suit for recovery 

ef land—Plaingy Aleging that dune was in 

permissive possession—Article applicable~Burden 
of proof of dispossession. = 


revenstoner after widow's. 


703. 
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, ,, Ordinarliy, in a*euit under Art. 142 of the Limita- 
tion Act the burden of proof would lie onthe plaintiff 
and in a suit under Art. 144 it would lie on the? 
defendant : 

The plaintiff sued for recovery for Possession of 

‘land from the defendant alleging thatthe defend- 
ant was in possession of the land with the plaint- 

' iffs' permission but began to set up adverse title 
subsequently. The plaintiff proved his title, the 
defendant proved possession for about 15 to 90 
years before suit The plaintiff failed to prove that 
the defendant's possession was permissive in its 
origin: | 

Held, thet the suit was governed by Art 113 of 
Sch. Į of the Limitation Act and the plaintiff not 

‘having proved his possession within 12 years of suit 
"the suit was time-barred. R U Mauna Gyr v. MAUNG 
‘On Bwin, 7 R 85; A: I R.1923 Bang. 153 591 


— z Soh. |, Arts 142, 144—8uit for recovery 
of possession. of property entrusted to defendants for 
management—Assertion of adverse title by defend- 
ants—Limitation of surt— Cause of action—Onus of 
proof. A ; du. 

A sult for recovery of immoveable property on 
thé allegation that the plaintiff had entrusted the 
management of the property to the defendants but 

' the latter had subsequently assérted a hostile title, 
is governed by Art 144 and not by Art. 142 of Sch 1 
‘of the Limitation Act, and if the title of the plaintiff 
and the permissive orizin of the defendant's posses- 
sion are proved, limitation will begin ‘to run only 

from the date when the defendants began to assert, a 

hostile title. C Monmotio Nata v. BEPIN BEHARY, ' A. 

I.R 1928 Oal 582 à ,532 


M a Arts, 142, 144—Suit for recovery 
of submerged land—Burden of proof of possession 
within 12 years of suit.. 

. In asuit for recovery of land belonging to the 

plaintiff where the land is shown to have been 
under water and likely to have continued under 
water, till within 12 years of the suit, the burden is 
on the defence to prove possession for twelve years 
‘before the suit Pat PassHu PANDE v. RAMESEWAR 
Das, 10 P, L T. 122... " . 202 


——— Art. 14.4.— Adverse possession, ‘onus 
of—Co-owners — Adverse PossessioiP by co-owners. 

, Possession of one co-owner is in law the posses- 
Bion of all the co-owners ang nothing short of 
ouster or something equivalent to ouster will put 
an-end to.that possession. $ 

In. all cases where the plaintiff agtensilsy comes 
under Art. 144, Limitation Act, basing his claim on 
his title, it is incumbent on tho defendant to prove 
that he has acquired a clear proprietary title by tyvelve 
years’ adverse possession. L JANO v. ABSINGH Das, Ai 
I. R 1929 Lah 549 803 

x . 


= lease by 
successor—E Noppel — 
interest by adverse posses- 





P 





n= Att. 144— Permanent 
vataudar—Acceptance by 

Acquistion of limited 

810. : 

A kulkarni vatandar Eragted a permanent lease 
in 1886. The lessee paid rent to lin till 1895 when 
the vatandar died and was succeeded by the plaintiff, 
his son The plaintiff who was aware “of thee lfhse 
toak no steps to avoid it but continued to receive 
zent till 1919. The plaintiffegued in 1923 to eject 
de contending that the permanent lease wag 

nvalid : 


"Held; (Y) that the pjaintid, having ratifed and 


e 
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, . "D .* 
continued the ‘lease, was.not entitled to® eject the 
defendant ; ^ "Y a : 

(2) that the suit was barred by limitation the 
defendant had'acgtured.a right of permaneX^ten- 
ancy as against the plaintiff by adverse possession B 
NARHAR NARAYAN DESHPANDE V. GANPATI HARI SHINDE, 
3l Bam L. R. 218; A. I R 1929 Bom. 174. . 438 


8ch t Art. 181—Application for ascertain- 

ment of mesne profita—Lamttation—Nature of such 

application: - hare 

An application for ascertainment of mesne profits 
is an application in the suit itself and is not, there- 
fore, governed by any provision of the Limitation 
Act. Pat KauAKHYvA NARAYAN SINGH v. AKLOO SINGH, 
8 Pat. 482; A. I. R 1929 Pat. 368; 10 P. L. T. 762 » 

US . '' 64 

—— Art. 181—Ezecution of decree— 
"Amount reduced in appeal--À ppellate decree con- 
“firmed in second appeal — Application for restitu- 

tron—Starting point of  lvmitation—A pplication 

more than three years after first appellate decree 
` but within three years of decree in second appeal, 

whether barred 

During the pendency ofan appeal by the defend- 
ant Against a decreé for rent, the plaintiff executed 
the decree, The Appellate Court allowed the appeal 
in part and reduced the amount of the ‘decree. The 
plaintiff appealed to the High Court but his appeal 
was dismissed.. The defendant applied more t 
three years after the:date of the decree of the first 
Appellate Court but within three years of the decree 
of the High Oourt, for restitution of the excess 
amount which the plaintiff had realised in execution: 

Held, (by Rankin, C.J., Ghose and. Buckland, 





. JJ , agreeing with Suhrawardy, J.) that limitation for 


making the application for restitution began to run 
under Art 181 of Sch. I of the Limitation Act from 
tde date of the decree of the first Appellate Court, 
that the defendant was not entitled to a deduction 
of the period occupied by the appeal to the High 
Oourt and that the application was, therefore, barred 
by limitation. O HARI Momas DALAL v. PARMESHWAR 
Brau, 33 O. W. N. 971; A I.R. 1928 Cal. 646; I. L, 
T. 40 Cal. 178, 56 O. 61 543 


——— - Art. 182— Application for execution 
—Copy of decree not AMed—Applicatión not signed 
by decree-holder but by his’ Vakil—A pplication, 
whether “inaccordance with law—Civil Procedure 

. Code (Aet. V of 1908), Ò. XXI,v.11 (2). 

The fact that a copy of the decree and an in- 





;vbntory of the property have not been annexed to'an 


application for execution ofa decree does not remdet 
it not 1n accordance with law : 

In order that an application for execution may be 
law "within 
Art. 132 of the Limitation Act, itis not necessary 
that it should be signed by the deoree-holder him- 
self. It may' be signed by the decree-holder's 
Pleader, or another person who is acquainted with 
the facts of the case. B Hasan Hassan HAHEB v. RAM- 
CHANDRA APPAYA BHANBHOG, 31 Bom. L. R. 355; A. I. R, 
1929 Bom. 196 ' : 526 
—————— —— Art. 182 (5)— Application to take 

step-tn-atd of execution—Apglication in writing 

not necessary. 

The application for execution or to take a Blep-in« 
aid of execution contemplated by Art, 182 (5) 'of 
Sch lofthe Limitation Act need noi necessarily be 
in writing. R SOMASUNDARAM OHETIYAR v, MA Swe 
Tui, 7 R. 182; A. I, R. 1020 Rang:152-: ° '*s578 


: 
, 903 : 
Litigating under same title. See Civi, Pg: 
cEDUEE Cops, 1908, s. 11 . 8 
Lower Burma Land^and Revenue Act (Il of 
1876), 88. 46, 47, 48. See Orrve or RANGOON 
MUNIOIPAL Aor, 1922, s. 80 575 


Madras Canal and Publlo Ferrles Act (II Of 
1890), ss. 4, 5, 8, 9—Notrfication under 3. 8, 
whether can include both sides of rwer—Power 
to regulate navigation up and down river without 
notification under s, 4— Voyage up river, whether 


one across river. ; 
The powere given by s 8 of the Madras 


Canal and Public Ferries Act to define the 
limits of a ferry cannot be interpreted 
so as to enable the Government to include 


in the place concerned both sides of a river for a dis- 


‘tance of several miles 


+» Without a notification under s 4 of the Act, the Act 


_gives the Government no power to regulate naviga- 


tion up and down the river and the prevention of 
“navigation, up and down the river, 18 wholly outside 
‘the scope of tlie Act, D: 

What s.9 of the Act makes unlawful is convey- 
ing goods, animals, or passengers, across & chanuel 
"within the defined limits of a ferry declared under 
s. 8 

A voyage up the river is not one across it and 
cannot be prohibited under the Act M ABDUL 
WAHAB SARIB v. Eupgnon, 28 L. W. 699. A. I R.1929 
Mad. 50; 30 Or. L. J. 827; 55 M. L. J. 277 728 


Madras Estates Land Act (I of 1908), s. 40— 
| Suit for commutation of rent—Princtples for 
ascertainment— Temporary leases, effect of. 

Ina suitfor commutation for rent under s. 40, 
Madras Estates Land Act, the Oolleotor is bound to 
have dueregard to the average value of rent actually 
‘accrued due tothe landholder during the preceding 
ten years. A very good criterion of the ient actually 
nocrued due is the money value agreed upon by the 


ties. 

To attract the provisions ot s 40, Madras 
Estates Land Act, it is necessary that at 
the time of suit the  ryot is liable to.pay 
in kind, but it is not necessary to assume that 
for the previous ten years he has paid in kind, and to 
make the calculation upon that fictional basis. The 
fact that in that period he has paid in cash can 
be taken into consideration, But it is only one 
fact to, he duly, considered in relation to other cir- 
cumstances. There is, however, no warrant for treat- 
ing it as the one basic fact. 


tion 40, cl 3 (b) Madras Estates Land 
Act, merely means that if for neighbouring 
oceppancy ryote & regular money rent has 


peen fixed, which, subject to the provisions of the 
Act will be permavent—that rent shall be taken into 
eonsideration It has no reference 10 temporary 
leases. M PakkraMUTHU Napar v. R. Kanaca SABA- 





PATHY CHETTIAR, A.I R 1929 Mad 523 134 
8. 189—Suit to eject  ryot—Ezclusue 
jurisdiction of Revenue ourt—lnam grant— 


Presumption whether it 18 grant of melvaram 

alone or also of kudivaram—Movje village. 

Held, on a proper construction of the snam grant 
in suit, that 16 was a grant of the “land revenue 
alone”, 7 e, it granted melvaram only and not 
also the kudivaram, &nd accordingly, the Civil Courts 
had no jurisdiction to entertain the suit to eject a ryot, 
and that, unter the provisions of the Madras Estates 
Land Act, 1908, s 189, the Revenue Courts enly had 
the power to des] with the matter.”  , . 
LU construing such a grant, there is no prosumpe 


INDIAN 


“or that both the melvaram an 


CÀSES. [1958 
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tion either.that the grant did not give the kudivaram, ^ 
C ] kudwaram were 
included. There is, in fact, no presumption either 
way, and each case must be decided on its own 
circumstances. 

Generally speaking, 8 shrotriem grant gives no 
rights over the lands, but only over therevenue. It ia 
a grant in the nature of an endowment of revenue 
rather than of land for the purposes of cultivation. A 
shrotriem grant may, however, in fact give the 
kudivaram 88 well as the melvaram ; 

A mouje village does not merely mean "defined 
place", but indicates a village in which there were 
peasant proprietors owning cultivable lands even at 
the time of the grant P C V SzrrHAYYA v. P. Supna- 
MANYA BoMAYAJULU, A. I. R 1929 P. O. 115; 33 0. W, 
N. 578; 29 L. W. 804; 52 M. 453, 31 Bom L. R. 756; 
49 O. L. J. 566; 56M L J. 730; (1929) M. W. N. 553 
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Madras High Court Original Side Rules, O° 
VI, r. 20— Fees Rules— Application under 8. 48? 
Spectfic Relief Act—Advocate appearing without 
Attorney— Taxation of costs 
Rule 20 of O. VI of the Fees Rules, Original Side, 

High Court of Madras only refers to petitions or 

proceedings under the Oompanies Aot, Probate 

and Administration matters, petitions under the 

Guardians and Wards Act, Income-tax cases, Habeas 

Corpus applications, claims to attached properties, 

applications under the Trustee Act, Administrator- 

General's Act, Arbitrations, and similar matters, 

There is no provieion under the rules by which an 

epplication under s. 45 of the Specific Relief Act 

will entitle an Advocate not appearing by Attorney 
to bring in an itemised bill charging for attendance 
and various other matters asifthe Advocate himeelf 

was both Attorney and Advocate. . 

The billof costs in such & case must be taxed on 
the footing of a notice of motion conducted by an 
Advocate without any Attorney including whatever 
fees the Taxing Officer will allow on such taxation, 
M In the matter of UNITED INDIA LIFH INSURANCE CO., 
LTD., A. I. R. 1929 Mad. 146; 29 L. W. 632; 56 M. L. J: 
79, . ‘ 301 


Madras Permanent Settlement Regulation 
(XXV of 1802), 8. 4—Madras Proprietary Estates’ 
Village Service Act (II of 1894), 8. 1?—Inam— 
Jnam granted for public service, exclusion of, from 
assets at Permanegt Settlement—Enjranchtsement, 
right of, whether vests in Government. 

Village service inams were included in the lakht» 
raj landg mentjoned in 8 4 of the Madras Permanent 
Settlement Regulation of 1802, and were excluded 
from the assets of the zemandari at the time of the 
Permanent Settlement. 

Were an inam was granted before the settlement 
and was excluded from the assets of the zemindart 
in the calculation of peishkuah and remained free from 
all claim from the Government to assessment until 
it was @nfranchised under the Madras Proprietary 
Estates’ Village Service Act 11 of 1804: : 

Held, that it muet be held to have been “continued 
by the Government" witBin the meaning of & 17 of the 
Act. 

Where after the Permanent Settlement the regis 
tered*proprietor bas added tothe emoluments of a 
public service holder bya giant out of his estate, 
the right of resumptiomof land so granted rests 
with him; but if @he grant is one continued by 
Goveipment at the time of tho Permanent Settlement 
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no matter by whom the grant was originally made 
the right of enfranchisement rests with the Goveg[n- 
ment. 

Per Reilly, J.—'The proviso tos. 17 of Act IT of 1894 
relates only to lands or emoluments granted for the 
remuneration of village service after the settlement 
and has nothing to do with the inams granted for 
publio service before the settlement and excluded 

om the assets in calculating the petshkush. M 
LAKSHMI VENKAYAMMA RAO v. SEORBTARY oF STATE FOR 
INDIA, A I, R, 1929 Mad. 399 292 


Madras Proprietary Estates’ Village Service 
Act (Il of 1894), 8. 17. See MADRAS PERMANENT 
SETTLEMENT REGULATION, 1802, s. 4 292 


Madras Village Courts Act (I of 1889), s. 13 (5) 
—Bar on ground of minority 
Section 13 (5) of the Madras Village Courts Act is 
not a bar to &suit in a Village Court when neither 
the plaintiff nor the defendant is a minor. M Murc- 
VELU OHBTTIAR v. T. Govinpaswami Onertiar, A LR. 
1939 Mad, 781 304 


Mallolous prosecutlon—Plarntif’'s duty to prov 
malice—EHvidence of malice—Retaining Pleader in 
Magistrate's Court after knowing accused is not 
guilty, effect of. 

In an action for damages for malicious prosecu- 
tlon the plaintiff should prove that the defendant 
acted maliciously and without reasonable and prob- 
able cause. 

Merely retaining an Advocate in the Magistrate's 
Oourt after the complainant has been told that the 
accused is not guilty is not, by itself, evidence of 
malice. R Ys Nau Low v. Mauna Pe Wos, A. LR. 
1929 Rang 63 62 
— Plaintiff not bound to prove his innocence. 

In a suit for damages for malicious prosecution, 
the plaintiff is not bound to prove that he was 
innocent of the charge upon which he wastried A 
RAMADHAR PANDE v, AMRAJI 368 


Prosecution for offence under s. 212, Madras 
Estates Land Act—No moral turpitude wvolved— 
Suit for damages, whether lies 
No action lies for damagd& for maliciously pro- 
secuting a person for an offence under s 212 of the 
Madras Estates Land Act, where%t does not involve 
moral turpitude and no special damages are alleged, 
M BouMADEVARA NAGANNA v. VENEATARAYULU, A. l. R, 
1929 Mad. 288 797 


Want of reasonable and probgble cause— 

Burden of proof —Question of fact. 

In a suit for damages for malicious prosecution 
the plaintiff must prove that the prosecution was 
instituted against him without any reasonable or 
probable cause. 

The question whether there was reasonadle and 
probable cause is a question of fact. A SITA Raw v, 
THAKUR Perasan, A. I. R. 1979 All, 429 . 619 


Master and apprentice—Father of minorappren- 
tice, right of, to sue for minor's wages 
The father of an appréntice who a minor can 
in certain circumstances maintain suits for the 
apprentice’s wages against the master of the ap- 
@rentice, si 
While infant children live with and are maintain- 
ed by their father, he is dhtitled to the earnipgs of 
their labour. M Murcvetu Onnan V, GOYINDABWAMI 
QumTLB, A.J R. 1989 Mad, 781 . 804 
it 
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Master and sefvant—Dismissal of servant—Notict 

—ÜClefk on monthly  salary— Reasonable notice — 

Servant who cannot perform his dW&ies, whether 
entitlet to notice. 

There is no rule of law that a clerk employed on 

a monthly salary, not being a household $tÜrvant or 

menial is, on his services being terminated, entitled 

to three months’ notice or three months’ pay in lieu 


of notice; all that the law requires is that he should ® 


be given a reasonable notice and what is a reason- 
able notice must be decided on the particular facts 
of each case. » 

Where a servant cannot perform his duties on 
account of age or otherwise, his services may be 
terminated without any notice. There is no material 
difference between a servant who will not, and a 
servant who cannot, perform the duty for which he 
was hired 8 DrragAM v T'onnze, A. I R. 1930 Sind 17 

778 
Mesne profits—Dificulty of ascertaining profits— 

Power to award interest. 

Where a Court finds great difficulty in tracing and 
apportioning profits, it may aw a fixed rate of 
interest instead of profits. O Asır Hussain v. MouaM- 
MAD Araz Husain, A.I.R 1920 Oudh 134; 6 O. W.N, 
51 456 


MInorlty— Contract by minor—Alinority not pleaded 

—Iinforcement of contract. 

A Court will not refuse to enforce a contract on 
the ground that one ofthe contracting parties 1s a 
minor if the plea of minority is not raised and no 
definite finding is arrived at. L MUHAMMAD YAHYA 
v. RAREM ALI, A. I. R. 1929 Lah 165 813 
Misconduct. See LEGAL PRACTITIONERS 104 


Mortgage—Application for final decree—Omissio'* 
to include certain item—Final decree for sale 
that stem, legality of 
An unintentional omission to include an item of 

property covered by the preliminary decree, in an 

application for a Anal decree for sale does not debar 
the Court from passing a final decree for sale of 
all the properties covered by the preliminary 
decree. : 

In an application for passing a final deeree the 
plaintiff is not at all bound to describe, in his 


application, what were the properti with respect, 


to which he was going to ask for a final decree 
for sale, unless, of course, it was his intention that 
any particular property should be definitely omit- 
td Fom the order A Basant LaL v. Basanti, A.I. 
R 1929 All. 551; (1929) a L. J. 1097 102 
«—— —— — Improvements by mortgagee—Compensation to 

mortgagee, award of—Mortgage with possession— 

Interest and rent, balancing of > 

To entitle a mortgagee to compensation for improves 
ments effected by him, it is necessary for him to show 
that the improvements were necessary and that they 
had increased the value of the property. 

It is a usual principle that where there is a mort» 
gage with possession, inthe absence of a contract 
to the contrary, interest and rent should balance each 





other. L SUNDAR v. KAMUN, A.I. R. 1929 Lah. d 
8 
Mortgage-money re-payable within fixed 


period—Mortgagor's right to redeem before that 


riod. 

Where a mortgage-deed pfovidea that the mort. 
&age-money is payable within a certain number of 
years, tlre mortgagor is not entitled, n the absence 
of arf express or implied term to the contrary, to 
sue for redemption within the said period. A Tira 
Ras v, RAM BuaROSA . >. 319 


noe 
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(J 
— and puisnè morigages— Condition in 


|. prior morgage entitling mortgagee to pogsession on 


certain contingency, enforceability. of, 

puisng mortgagee. 

A congition m a mortgage that én the happening 
of a certain contingency the mortgagee could take 
possanbion of the mortgaged property can be en- 
orced against a subsequent mortgagee who takes 
his mortgage with full notice of that condition L 
Nanp LAL v. NARAIN SINGH, A. I, R.1929 Lah. 207 

e 666 

~-= Property subject to usufructuary mortgage 

—Deed of further charge—Sale of mortgagee's 

rights—Rights under further charge, whether pass to 

purchaser o TEO murtahini', meaning of. 

Where two deeds of further charge were executed 
by an owner of a property in favourof a person A 


against 


„holding an earlier usufructuary mortgage and the 


mortgagee rights (hag murtahini) of A were put up for 
sale and p ased by B: ` 

Held, that the purchaser acquired not only the 
rights of A under the usufructuary mortgage but 
also his rights under the deeds of further charge. O 
RAHMAT ALI v LacumgiaN Prasan, 5 O. W. N. 1041; A. 
I. R. 1929 Oudh 40 403 


— Redemption by one of several co-morigagor® 
—Suit for redemption by other co-mortgagors— 
Limitation—Startung point of limitation—Claim 
for interest, when maintainable, 

A suit by a co mortgagor to redeem the property 
from the hands of another co-mortgagor who has 

redeemed the entire  prcperty merigigecd 38 





„within time if it 1s brought within 12 years from 


the date when the redeeming co-mortgagor sete up 
hijs adverse possession. 

Where a redeeming co-mortgagor has been in 
possession of the property and has been in enjoyment 
of the profits thereofin lieu of interest on the 
entire amount paid by him for redemption, he can- 
not maintainu further claim for interest unless he 
has given notice to the other có-mortgagors of his 
intention to charge the same. O NaxKoo Dass v. RAB 
Baran Sınan, 6 O. W. N. 305; A. I. R. 1929 Oudh 290 

409 
unregistered — 





Redemption  suit—Deed 
' Maintainabilty of eurt, 

The basis of a suit for redemption is the mort- 
gage alleged and if the mortgage cannot be proved 
for want of a registered instrument, the suit must 
fail. R Ma THAINnG v. Maune Cutt Os, 7 R 107; A. I. 
R. 1929 Rang. 179 
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which is distinct from and independent of the claim 
of the mortgagee to recover the principal sum. R 
Mauna Pan Gaina v Mauna Mo, A.1, R. 1920 ui 
Muhammadan Law—Dower—Nature of dower 
not fixed at marriage—Part prompt and part 
deferred—Proportion, fixing of—Plea of special 
agreement—Right to fall on general law. 

Amongst the Sunnis where itis not settled at the 
time of the marrage whether the wife's dower 18 
to be prompt or deferred, part will be prompt end 
part deferred, the proportion referable to each 
category being regulated by custom, or, in the 
absence of custom, by the status of the parties and 
the amount of the dower settled ; 

It is open to a Muhammadan wife who comes tv 
Court with & definite case of an agreement as to 

rompt dower to rely upon the Mubammadan Law, 
if she is not able to prove the agreement set up by 
her. PatMansoonaN BiBI v, MUHAMMAD ÁMMBRUDDIN, 
A, I. R. 1939 Pat. 207; 8 Pat. 645 207 


—————-————— Nominal dower—Satisfaction of 
deferred dower, whether good consideration for 
sale. 

Nominal dowers are frequently agreed to in 
India as a mere form by persons who have no 
means of paying it and who do not intend to pay it 

The satisfaction of a deferred dower-debt can be 
a valid consideration for a transfer between a 
husband and the wife N KoursauBI v. BILANKHAN, A. 
I. R,.19?79 Nag, 131 220 
— ——— Dower-debt— Charge upon progeriy— Decice 

in dower suit creating charge. 

A Muhammadan widow claiming dower simpliciter 
from her deceased husband's estat» is in no better 
position than any ordinary unsecured creditor, and, 
therefore, in the absence of a specifie charge upon 
the property of the deceased, a bona 
fide purchaser for value from the heir of the 
deceased husband gets an unassailable title to the 
property: 

eld, on the proper construction of the decres 
passed in the suit instituted by the widow for 
recovery of her dower, that the effect of the decree 
was tocreate a charge gn favour of the plaintiff in 
respect of her dower-debt upon the properties of 
her husband, and » accordingly, the respondents, 
having bought with notice of such decree, their 
urchase was subject to the charge. P O Qasim 

U88AIN v. HABIBUR RawMan, A.I.R. 1929 P.O 174; 


577 * 33C W. N 926; 31 Bom. L R 879: (1929)A L. J. 


a~ —— Release by mo igagee of part of mortgag* #771, 30 I, W, 198; 50 O L. J. 187, GO. W. N 613; 57 


eecurgty—Morigagee, right of, to proceed against 
remaining property m hands of bona fide purchaser 
from mortgagor, ; 
When a mortgagee voluntarily releases part of the 
mortgage security, he can recover the whole of the debt 
«rom the remainder and the fact that such remainder 
ofthe property isin the possession of a subsequent 
purchaser from the mortgagor without notice can affect 
neither the mortgagee's 11ght to relinquish part of 
his security nor the legaleffect of such relmnquish- 
ment, whatever remedies he may possess and be able 
to enforce against bis vendor M In :e VELU PANIKEAN 
: 143 
Suit for interest alone, when maintainable. 
. Non-payment of interest due under a mgrigage- 
bond will not give a separate cause of action fpr a 
Buit for the recovery of interest alone, where the 


bond does not contain a covenant to pay intercst 
e d B 





eS! e. 


M. L. J. 361; 11929) &. W. N. 673; 8 Pat. 028; 10 P. L, 
T. 851 10 


———— Legitimacy—Sons of Sherwani Pathan bY 

Hindu married woman. 

The question for determination being whether the 
appellants were the Jegitimatescns ofone Enayat 
Ullah Khan a Sherwani l'athan,it was found onthe 
evidence thet Enayat Ullah Khen kept a Hincu 
mariied woman (Musammat Durga, the wife of one 
Chata, dhobi) as his imistiees and the appellants 
werethe childi$n of Enafat Ullah Khan by that 
woman, whose husband {Cheta dhobi) was still 
alive ajihe timesof their birth: 

Held, Wythe Privy Couneil, (concuiring in the 
judgment of the learned Judges of the High Court 
passed on Letters Patent apfpeal) that in the teeth 
of the Sbove finding $o rules of presumption of 
legitimacy or mariage could avail the. appellant; 

B ee 
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whose claim to.be regarded as the legitimate 


ahildrén of Eneyat Ullah Khan eóuld not be sustained, . 


notwithstanding that they were brought up and 
treated by Enayat Ullah Khan as his legitimate 
sons. PC Nos ULLAH Kran v. MUHAMMAD SHAFIQ 
Urtau Kaas, 33 O. W. N. 500; A. I. R. 1929 P. C. 215; 
(1928) M. W. N. 450; 57 M. L. J, 522; 30 L, W, 596 6 


Marriage between Shiah and Burmese 
Buddhist woman, validity of—'Muta' marriage, 
proof of. 

A Burmese Buddhist woman cannot contract a 
valid marriage with a Shiah Mussalman unless ghe 
has been converted to the faith of Islam prior to the 
marriage. 

Muta is & very vague and unsatisfactory form of 
marriage for personal relations and even for such 
a marriage there must be a definite time during 
which the relationship is tolast and a definite sum or 
thing specified as dower. R OFFICIAL AssIGNRE v. Ma 
Hua Hrwg, ALL R.1929 Rang 35 561 
Continuous cohabitation—Acknow- 

ledgment- Presumption of marriage and legitimacy 

—HRebuttal --Onus probandi 

Where a child has been born to a father, of a 
mother where there hasnot heen a mere casual con- 





a maranana 





cubinage, but a more permanent connection, and where 


there’ is no imsurmountsble obstacle to such a 
marriage, then, according to the Muhammadan Law, 
the presumption is in favour of such marriage 
having taken place. ; 

The law presumes in favour of marriage and 
against concubinage, when a man and.a woman have 
cohabited continuously for a number of years. 

The legal presumption in favour of marriage is 
not rohkani by evidence to the effect that there 
was & clan proclivity towards concubinage rather 
than marriage, nor by evidence that the woman was 
nota purdah ‘nashin lady. It ia no part of the law 
of India that to have lived and to remain behind 
the purdah is a necessary part of a lady’s legal marri- 
age or a conclusive evidential fact. 

In all cases in which marriage may be presumed 
by cohabitation, combined with other circumstances 
forthe purposd of conferring upon the woman the 


status’ of a ‘wife, it may ‘also pe "presumed for the ' 


purposes of establishing paternity, lf a man lias 
acknowledged another as his legitimate child, such 
acknowledgment raises a presumption both in favour 
ofthe marriage and of the legitimacy. The pre- 
sumption is, of course, rabuttfble, by proof either 
that the mother of the acknowledges could not 
ossibly have been the lawful wife ofthe acknow- 
ledger at any time when the ackhowledgee could 
have been begotten, or thet there was no such 
marriage infact. Once the claimant son establishes 
a good acknowledgment of legitimacy in hisfavour, 
the marriage will be held proved and the onus 
resta on those who deny a marriage to negafive it 
in fact. P O Mowaspat ALI Kean v. MUHAMMAD 
IBRAHIM Kuay, A, I R. 1929 P, O. 135; 3300. W. N, 
843; 31 Bom. L R 846, 6 O. W. N. 517, (1929) AL J. 
465; 30 L. W 97; 50 J. L. J. 89; 57 M. L. J. 366; (1929) 
M W.N. 676; 10 Lah. 725 , e 17 


—- Legitimacy and acknowledgment— 

Marriage with wife of another parson, yuedity 
pee dM of offspring of such unign, 

effect of. 

Under Muhammadan Law the marriage Qf a 
person with the wife of another “person is void" and 
an ackoowledgment by the father cannot legitimate 
e 
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the offspring of guch a union. L MURABAR ALI v 
Bann Jan, A, I. R. 1029 Lah 372 . 5 
—— — Mother's power to refer to arbitration. See 
FAMILY ARRANGEMENT 'e 456 
- ~ Preemption—Mokarraridar holding under- 
co sharer, whether entitled topre-empt. ° ' 
A mokarrarıdar holding under a co-sharer is not 
entitled to claim pre-emption under the Muhammadan 
aw. | 
A permanent mokarraridar is a gease-holder and: 
Pat Brat SALEHA v, AMIRUDDIN, 8 
Pat. 251; A. 1, R. 1929 Pat. 214 865 
—————— Wakf—Oral wakt—Proof of declaration of 
dedication—Admission of execution of invalid deed 
insuffücwnt—Delivery of possession not essential— 
Oral enidence of wakf tmwriting—Hvidence Act 
(I of 1872), s. 91. 


376". 


A wakf may be created orally but there must be a ': 


reasonably elear declaration of dedication. : 


Delivery of possession is not’ essential for the crese- 


tion of a wakf. 

An oral admission of the execution of sn  unregis- 
tered deed of wakf cannot operate to create a wakf. 

Althougha wakf may be created orally, yet, if 
the termaofthe disposition have been reduced to, 
the form of a document, undor s. 91 of the Evidence 
Actno evidence canbe given in proof of the terms 
itself or 
secondary evidence of the same. Pat MUHAMMAD 
IBRAHIM o Marras, 8 Pat. 484; A, I. R. 1929 Pat. E 

63 
————————— Wakf over Government ‘promissory 
notes, validity of. 

Government promissory notes can be 
assigned under the Imamia Law as the property of 
&wagf. O MUHAMMAD SADIQ ALI KHAN v. FAKHR 
Javan Bgeam, 3 Luck. 521; A. T. R. 1929 Oudh 97 


legally 


385° 


1 


Mussalman wakf Act (XLil of 1923),8. 4. See, 


OnanrrABLE RELIGI0US Trusts Act, 1920, s. 3 739 


Negotlab!e Instruments Aot (XXVI of 1881)— 
Person appearing as party on face of instrument, 
whether can plead that he is agent for undisclosed 
principal. 

In an action on a promissory note or a Bill of Er- 
change against a person whose name properly appears 
esa party to the instrument, it is not open.by way of 
claim or defence to show that the signatory was in 
reality acting for an undisclosed principal, and this 
rule applies to an acceptor as well as a drawer. $ 


HOENIX TRADING Co. LT», v. DIWANCHAND BIBAL, A. ' 


Y. R. 1929 Sind 235 | 160 
—- ——— 88, 26,120— Pro-note by minor, valtdity 
of—Estoppel from setting up minority. 

A negotiable instrument executed bya minor is 
void and the minor is not precluded by 6,120 ofthe 
Negotiable Instruments Act from denying the validity 
of the note on the ground of want of capacity to 
contract. 

The specific provision contained in 8.120 of the 
Negotiable Instruments Act ag to estoppel is clearly 
subject to the general rule enacted in the earher s, 25 
ag to capacity to contract, M CHENGALROYA (HETTY y, 
NAINIAPPA INAICKER | 183 


Occupancy holding—Mortfage of — holding— 
Ejectment of mortgagor—Hatingutshment of mort- 


gage. * : : 
Where an occupancy tenant mortgages his holding 


and the occupancy tenure is extinguished by virtue | 


of relinquishment or ejectment, the interest of the 


068, x. 


Ocoupancy noldIng—oconold, " 


mortgagee if respect of that holding also gases from 
that dato O SARFARAZ BINGH v Manager, Court or 
Warns Estate, 13 k, D. 108; A I.R 1929 Oudh 481; 
4. Luokat? . 475 


Occupancy tenancy—Death of holder without heirs 
—Extinguishment of tenancy -Reversion of holding 
to landlord—Alienation by last female hetr— 
Landlord's right to question alienation, 

On the death of an occupancy tenant without 
heirs, the tenancy® is extinguished and the holding 
reverta to the landlord, 

Where an pra panay tenant dies leaving only & 
female heir and the female heir alienates tha holding, 
the landlord is entitled to mise the question whe- 
ther the alienation is for justifiable necessity and 
to resume the holding from the transferee on the 
death of the female heir if the alienation is not sup- 
ported by necessity. 

Occupancy holdings are prima facie not tranafer- 
able unless a custom to the contrary is established. 


Pat Prasan NATH JOGI v, AMRIOA PRASAD Brxag, 10 P. 
L. T. 823 


g 630 
Onus of proof. See LIMITATION Aor, 1908, Son I, 


ARTE. 142, 144 
— — Plea that 
being read over. 

It would require vary strong evidence t5 convince 
the Oourt that an agreement between men of con- 
siderable experience was eigned by one of them 
without being read over. R U. Taa Mauna v. U. 
Aune Myat Gvaw, A. I. R. 1929 Rang 39 566 
Onus Probandl. See MUHAMMADAN Law 17 


Opium Act (lof 1878), s, 9—Iilegal possession of 
opium—' Possession", what constitutes Knowledge 
of possession, necessity of. 

A person cannot be convicted under s. 9 (c) of the 
Opium Actfor illegal possession of opium in the 
absence of circumstances from which i$ could be ins 
ferred that he had knowledge of the presence of the 


: 532 
agreement was signed without 


1999 Rang. 121; 7 R 11; 30 Or. L. J. 763 248 
8. 9 (@)— ‘Possession’ what constitutes— 
Mere temporary custody whether possession, 


& tola of opium each and 


convicted undere 9 (e 
N RAHLAL v. EMPEROR, 30 Or L b 
8 15. See EvrpgNOE Act, 1872,8 95 au 
Oudh Estates Act (| of 1869), s. 22—Grant 
subject to equitres— Succession—A pplicabrlity of 
8. 22—Succession — 10 non-taluqdari property— 
Presumption 
Where the Crown has granted, either in Oudh or 
elsewhere, property to an individual under an equity 
to administer it on behalf of another, whether under 
a constructive trust or otherwise, the fact of the 
grant cannot defeat the equity 
provisions of 8 22 of the Oudh Estates Act 
1889, would apply to an estate to which they are other- 
wise applicatle, even if such equities exit 





INDIAN CASEB 


[1999 
Oudh Estates Act—coneld. É 
forming part of the taluqdari estate devolves under ' 
amily custom of descent to a single heir, In 
ste 


a case the Court commences with the pre- 
sumption that the non-taluqdari property will 
descend to a single heir, but if the other side 
disproves the existence of such a custom it is 
not necessary for it to prove affirmatively either 
that succession in the past has been regulated by 
strict adherence to the personel law, or that a 
custom inconsistent exists © MOHAMMAD Sapiq ALI 
Kuan v, FAKER JAHAN Braam, 3 Luck. 521; A.I R. 
1929 Oudh 97 385 
8. 32-A—Power to provide for succession 
contrary to personal law -Appurtenances to taluga, 
succession to. ` 

It is not open to the holder of an estate as 
defined in the Oudh Estates Act, 1869, to subject pro- 
perty acquired by him subsequent to the passing of 
the Act tothe rule of descent contained in the Act 
otherwise than by compliance with the provisions of 
a 32-A ofthe Act. . 

A house which has been consistently treated ag 
a taluga house may be treated as an appurtenance 
to the taluga even though it does not actually form 
part of the taluga property. O MOHAMMAD SADIQ ALI 
Kuan v. Faxnr Janan Beoam, 3 Luck, 521; A, I, R. 
1929 Ondh 97 385 


Oudh Laws Act (XVIII of 1876), 5.9. See Prr- 
BMPTION 454 
$8. 10, 13—Joit Hindu Jamily— Pre- 
emption—Offer to son, whether preciudea father, 
from enforcing right to pre-emption. 2 
Even ifa son is actually managing the affairs ofa 
joint Hindu, family, he cannot be regarded as the 
agent ofthe father for the purpose of refusing an 
offer of a sale of property to which the father may 
wish to lay claim in his personal right by bringing 
& suit for pre-emption founded on tha Statutory pro- 
visions of the Ondh Laws Act, and a refusal by the 
son of an offer made to him would not, therefore,. 
preclude the father from enforeb:g his right to pre- 
emption, O RAM NARAIN v Sugo DARSHAN, A. J. R. 
1829 Oudh 158, 6 O. W. N. 121; 4 Lueck. 524 477 


Oudh Rent Act (XXM of 1886), 55. 3 (17), 7-A 
—EFEz-proprietary tenant of air land —Rate of rent 
— Concession of 28 per cent., when allowable. 
lf the defendant holds sirlands of which he is an 

ex-proprietary tenantewithin the meaning of s, T-A. 
of the Oudh Rent Act, he is liable to account for 
the rent of the same only at the rate fixed by law 
and that is "four annas in the iupee less than the 
fair and equitable rate payable by statutory tenants 
for land of the same class or classes of soil." 

The concession of 25 per cent. reduction in rates of 
rent is'only allowed by law to @x- proprietary tenante 
and a, person who ig not an ex-proprietary tenant ia not 
entitlei to claim such concession O CHANDRIKA 
SINGH v Inner Koxwam, 13 R. D 38 & 68, A. 1. R, 
1929 Oudft 384 ‘ 449 
——— 8. 127—Suit for arrears of rent and 

ejectment— Appeal against decree for ejectment— 

Civil Courf jurisdictionso. 

A decree for ejectment passed in a suit for arrears 
of rent and ejectment under s. 127, Oudh Rent Act, 
is apytalable to the Civil Courts along with t 
appeal against the decree for arrears of rent. No 
separate appeal would lie to a Court of Revenue 
against the decree ft eyectment. O  SanrARAZ SINGH 
v MANAGER Oourror Warns Estars, 13 R D. JOB: A 
I. R, 1929 Oudh 481; 4 Luck. 518 re 475 
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8. 184 —Auction-purchaser in execution of 
- his own decree on mortgage—Rent of under- 
proprietary land accruing | eubsequently— Liability , 
of auction-purchaser—Cwil Procedure Code (Act 
of 1908), 8. 146—Auction-purchaser, whether 
- representative of judgment-debtor. 
- An auction-purchaser iu execution of his own 
decree for sale obtained on foot of a mortgage in 
his favour is not a "representative" of the judgment- 
debtor in respect of a liability for under-proprietary 
rent which hadarisan subsequent to theexecution of the 
mortgage in his favour, though he isa representative 
of the judgment-debtor qua the rights and liabilities 
‘which stood on the date of the mortgage. 
: A mortgagee from an under-proprietor is liable for 
the rent sabsequently accruing in consequence of the 
omission of the under-proprietor to pay such rent, 
‘under s. 154 of the Oudh Rent Act, and where a 
decree has been obtained for such rent against the 
mortgagor, proceedings for execution can be taken 
out against such mortgagee under s. 146, Civil Pro- 
‘cedure Code, inasmuch as he is a person claiming 
under the tranaferor in respect of the liability. A 
second suit for recovery of such rent is not necessary 
‘and will be’ barred under s. 11, Civil Procedure Code. 
O BisHEsHAR Davar v. Rar BAJRANG BAHADUR Sinan, 6 
O. W. N. 469; 13 R. D. 311; A.I R.1929 Oudh 353 
452 
-Part performance—Tests—Unregistered | deed — 

Right to specific performance barred—Doctrine, 

applicability of. 

A person in possession of a property by virtue of 
&n agreement for sale, having performed his own 
obligation under it, can defeat a suit for -ejectment 
by the vendor by pleading the agreement, even 
though the sale-deed ofthe property is compulsorily 
registrable and has not been registered and his 
right to have the contract specifically enforced is 
barred by time on the date of the suit for ejectment. 
N INDRARAT BINGH v. OHArTRAM, A. I. R, 1929 Nag. 
184; 25 N. L. R. 131 271 
Partition —Agreement that property of co-parcener 

dyi without male issue shall revert to other 

divided co-parceners, validity of—Rule against 
perpetuities 

A and B two brothers, and C*their uncle agreed to 
divide their properties and in the deed of partition 
it was provided that if any of thdbe three should die 
without male issue his properties shall devolve on 
such of the three persons whoseeheira were then living 
and it was further stipulated that the agreement 
would be binding on the heirs of A; B and C: 

Held, (i) that the agreement, though binding on A, 
B and O, was not binding on their heirs; 

(ii, that if it be construed as binding on the heirs, 
the agreement would be entirely void as being in 
contravention of the rule against perpetuities and 
would not bind even the parties thereto. Pat 
Pan Kuerv Raw NARAIN, 10 P. L. T. 217; ALR. 
1929 Pat. 358 a 33 
Partnership—Power of partner to bind co partner in 

dealings with another partner—OConiract Act (IX 

of 1872), ss. 249,251, 268 

One of several partnefs cannot Sind another 

artner where he is not dealing witha third party 
Bat with one of the partners themselves. . 

e Where two ofthe members of a firm consiSting of 
five partners executed a promissory note in favour 
of one ofthe remaining pf&rtneys agreeing to pay 
him a certain sum of money as being the amount 
dueto the payee on taking partnership accovats: 

. 
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Held, that the promissory note was not binding on 

the two partmers who were not parties to it. A HosHIAR 

SINGH v, UDAIRAM BINGE, A, I. R. 1929 All. 542; aem) 
. V 


e 
Patna High Court General Rules “and 

Circulars, r. 83— Criminal trial—No error of 

lau— Report by Sessions Judge to High Court 

ide T. 85, whether proper—Penal Code (Act 

XLV of 1860), ss. $28, $79. 

A Magistrate found that the accuggd were caught 
in the act of taking away thatching grass which 
another mam had two days earlier cut from his land 
and that on hia remonstrance the accused struck 
him with iathis; the Sessions Judge recommended 
that the order of conviction under s. 379, Penal 
Code, should be set aside because no offence of theft 
was established; and that the conviction under 
8. 323, Penal Code, should be set aside as the 
injuries caused were trifling: 

Held, that the Magistrate had not committed an error 
of law in either of his convictions such as would 
justify a report under r, 83 of Part I of the General 
Rulesand Circular Orders of the Patna High Court. 
Pat KisBuN Kumar Sincu v. Experor, 30 Or. L. J. 
842 646 


Penal Code (Act XLV of 1860),s. 63—Fine— 
Poor accused —Imposition of fine n addition to 
imprisonment, not desirable, 

Where the accused are men of a very humble 
walk of life, it is not desirable to impose a sentence 
of fine in addition to substantial sentences of im- 

risonment. L Jano v. Emperor, 30 P. L R. 125: 11 

ah. L. J. 280; 50 Or. L J. 858 802 
————— $.100— Private defence— Accused denying 

inflicting blow, effect of. 

Inorder to establish the exercise of the right of 
private defence it is absolutely necessary to detail the 
exact circumstances which led the accused to 
strike the blow in question. Such a defence can 
seldom if ever successfully be made out when the 
accused's case is that they did not strike the blow at 
all. C AJGAR SHAIKH v. Emperor, A I. R.1928 Cal, 
100; 32 O. W. N, 839, 48 O. L. J. 138; 30 Cr. L, PE 

96 

——— 8 100— Private defence, right of —Eztent of 

ight. 

Am who is exercising hisright of private 
defence against several armed assailants cannot be 
expected to count the number of blows that he is 
to ‘inflict and weigh the force with which heis to 
inflict them and the mere fact that he himself 
received no serious injuriea is not an indication 
that he exceeded his right of pairan defence. L 
SARDARA v. EMPEROR, A. I. R. 1929 . 404; 30 Cr L. 
J. 863 3 907 
——— 88, 120-B, 302—Conspiracy to murder— 

Evidence—Inference from mere presence 

Per Cuming, J.—Though conspiracy cannot often 
be proved by direct evidence, conspiracy to murder 
cannot be inferred from the mere fact that the 
accused were seen at the house of th» Weceased on 
the night when the deceased is alleged to have been 
murdered. C Emperor v. Yonts ALI, 32 CO, W.N. 
743; 30 Or.L J 820 680 
—  —— 8. 124-A—Sedition— Article attacking Police, 

whether within s. 184-A—Tests—Intention— 

Presumption that accused intended ngtural result, 

A owiticism of the acts of the Police which re- 
resents one of the chief agencies of the Government 
wil fell within the purview of s. 124-4 of the 

. 
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* Penal Code—contd. | “ethos 
e 
Penal Qoógé; if-thes natural effect of the-words :used 
isto iuf&se hatred or contempt ‘of the, {tovernment. 
Whether the words are such as to create hatred or 
conem pt against the Government is a ‘ question ° 
s . 


. 
mic [ed 


In judging the ‘question of the intent, of the 
accused, he must be deemed to intend that which is 
the natural result of the words used having regard 
among other things to the chatacter and description 
ofthe part of the public who are expected to,read 
the: words. C@Arya RANJAN Baxsni'v, EMPEROR, A I. 
R. 1929 Oal. 277; 30 Or. L. J. 850 > 834 


— -81.124-A—Sedition by writing, ingredients 
of-—Publication of , seditious matter— Printing of 
seditious matter—Liability of Manager .of Press. 
‘The publication of the seditious matter 1s not a 
necessary ingredient of the offence of sedition by 
The Assistant Manager of a Press who causes 
to be printed «certain seditious:: matter in the 
Press is liable..to be dealt with under s 
124-A, Penal Code.,.But the mere fact of the 
accused being Assistant’ Manager of the Press where 
such matteris printed doea not ipsa facto make him’ 
liable for the offence. To bring theoffence home to 
him it must be established by, evidence that he, 
had knowledge’ of such printing. R OggLLAM PILLAI 
v. Emperor,’ A. I. R. 1928 Rang. 278; 30 Cr. L. J.707 
- s ' 49 

——— 8.171-D—Acciised asking for ballot paper— 
Accused's ^ father's name different from | that 
recorded in Yegister—Accused, whether guilty of 





_personation.,' A ; : 
‘In the electoral roll of'& certain Municipality one 
M D son of F'M was recorded as 8 person 
entitled to vote. The accused M D whose father's 
name was admittedly A asked for a ballot paper 
in the name of M D son of F M and ‘when 
questioned he ‘asserted more than once that his 
father's name was’ F M. There was no evidence 
on the record “that the officer who prepared’ the 
electoral roll intended to put the accused’on the re- 
ister and that, M D son of M had no existence at 


all: 

Held, that the accused was guilty of the offence of 
personation. L MUHAMMAD Din v. Eupsror, A. L'R. 
1929 Lah. 59; 30 Or. L. J. 853 . 883 


h : i € 
ss. 182, 211—Complaint by ‘public servant 
—Procedure to be observed— Opportunity to show 
cause, whether necessary—Criminal Procedure - 
Code (Act V of 1808) as amended by Act XVIII of 
, 1928), s8 190 (1) (a), 195 (1) (b)—Police, whether 
subordinate to District : Magistrate——Complaint by 
Police O ficer—Order of ‘withdrawal by District- 
Magistrate—Validity of  withdrawal—Statutory 
bar to taking cognizance under’ 3:182, Penal Code, 
whether bar to taking: cognizance under s 211, 
Penal Code—Cognizance once taken—Jurisdiction, 
whether affected:by subsequent. eventa. . 
When a complaint is made by a public servant 
for an -offence punishable under s. 189, Penal 
Opde, the Magistrate is governed’ only by the rules 
in Chap. xvi of the Code of Oriminal Procedure. 
As in a complaint made by a private' person he should 
normally issue summaps but in exceptional cases, ‘for 
reason to be recorded ‘in writing;,.he may under 
s, 202, Oriminal Procedure -Oode, postpong issue of 
process and make an: enquiry or direct a magjeterial 
Police inquiry ar investagation,, "The position would , 
be.,the’ same .if s Police Officer: complained, .for: 
. 
. 
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Penal Code—contd, 


instances, under s. 211 of the:*Penal Code, and 
apart possibly from a, complaint made by a Court 
under s 476 (1) of the Code of Criminal Procedure, 
no complaint is in any sense invalid merely because 
the person accused has not had an opportunity of 
showing cause against the complaint being made. 

The expression “authority to which public servant 
is subordinate" in s. 195 (5), Oriminal Procedure Code 
is very wide and connotes apparently a more distant. 
and general entity than a departmental superior and 
covers the Districb Magistrate -ın relation to the 
Police of his District. 

Where: the District Magistrate orders. the with- - 
drawal of acomplaint made by a Police Officer, the 
District Magistrate exercises jurisdiction administra- 
tively and hisorder 18 not open to interference. by 
a judicial tribunal. - eli 

There is no reason why even if a Magistrate is: 
disentitled by a statutory bar to take cognizance of: 
any offence under s 182, Penal Code, cogniz- 
ance: by him. of an. offence under s, 211, Penal: 
Code, should also be barred without any statutory 
provision,to that effect. .A Magistrate may take 
cognizance of an, offence under s 211 on the come 
plaint: of the investigating Police Officer though he ig 
not also an officer referred to under s. 190 (1) (d); 
but if the. charge under s 21], Penal. Code, 
fails, therecannot by reason ofs 190 (1) (a), Criminal 
Boe Code, be a convictionunder s; 162, Penal 
Oode. ] TA ` A 

Wherea Magistrate has once taken cognizance of a 
complaint, nothing that can subsequently happen 
will suffice and nothing in s. 195 (1) (b) of the: Code 
of Ciimmal Procedure can-operate to deprive him of 
jurisdiction to proceed thereon in accordance with 


.* p1920 





Jaw. Pat IKANTIR Misstz v IMPEROR, 30 Cr LJ. 
710 : : 37 

8,211. See CRIMINAL PROOEDURE Cops, 1898, : 

8.4 4 < : 147° 
8.211. See PENAL Cope, 1860, s 182 37 


— —— 8. 211—False information to f Police— , 
Prosecution of informant - Court, whether bound to 
give opportunity to informant to show cause why ‘he 
should not be prosecuted. : 
When the Policeghave reported an information 

given byan informant to be falas in a cognisable case 

and have laid acgmplaint against ‘that informant 
under s. 211, Penal Code, the Court is not bound before 
issuing summons under s. 211, Penal Code, to call, 
upon thé ‘informant*to show cause why he should ` 
not be prosecuted, though as a matter of caution it 
would ordinarily be wise to give the mfarmant an 
opportunity to sow such cauge. Pat MAGUNI PADHAN 

v. EMPEROR, 7 Pat. 408, A. I. R, 1929 Pat. 70, 30 Cr. 

L. J. 842: 10 P. L. T. 827 647 

————5— 8. 228. See ORIMINAL TRIAL 625 


——,— 88.300, Excep. 5, 302—Murder—Consent 
of victim approaching age of erghteen—Benesit of 
Hauception—Sentence. 

The cofisent given by the victim who though not 
yet eighteen 18 approaching that age mitigates the 
gravity of the offence of murder ın the sense of 
making it un®ecessary toepass the extreme sentence 
of death. L Masum ALI v. EMPEROR, A. I. R.1929 
Lah. 50; 30 Or, L. J. 855 ' . 890 
——*#. 8.302, See PENAL Cone, 1800,8.120-B. 68 
8; 302, See PENuL Cops, 1860, s. 300 89 
—— —- 8 .302—Murdere—Several persons convicted 
Heath sentence, *mposition of. + .. ec 
In degiding as. to whether some or..all -of a number - 

ea 
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of. persons are to be sentencad’to- death after-a-con- the first mentioned Bank was affiliated. .Hp:did nat . 
viction for murder, it has long been settled that pay the amounts to the gud Bank but Became a : 


prima face all the persons convicted should besen- , 


tenced tothe extreme penalty and it is only where 
ial. circumstances areshownin favourof any in- 
dividual thatthe Court sentences such individual to 
theialtérnative punishment of transportation for life. 
1e 18 not the practice of the Court, however,.sare 
in extreme cases,’ tocall upon the accused to show 
cause! why the sentence should not be enhanced. 
Pat Suari KHAN v, EarPxRon, 8 Pat. 181; A. I. R, 1929 
pat. 161; 30 Or. L.J 737 . 176 


—--2- 88. 302, 304—Murder— Wife throwing 
dirty water ın husband's face —Grave and sudden 
provocation —Culpable homicide not amounting to 
murder, - 

A-husband and wife were not on good termsand on 
one occasion when the husband asked for pan, the 
wife’ threw dirty :rice-water in his face The 
husband being enraged took up a stone and struck 
heron her head and the wife died : 

Held, that the act of the wife was a grave and 
sudden provocation andthe hasband was guilty only 
ofculpable homicide not amounting to murder. Pat 
KRISHNA Onanpra v, EMPEROR, A. I. R. 1929 Pat 201; 
30 Or L J. 720 164 

8. 323 See Parsa Hron Court GENERAL 





RULES AND OrnOULARS, r. 83 646 
8. 325. See OnntrsaL ' PROOKDURE Oopa, 
1898, 8. 307 284 
8.355. See CRIMINAL TRIAL 625 





————— 8. 366—Charge for kidnapping— Conviction 
for abduction—Legaltty of conviction—Prejudice 
to accused. ” 

Notice of a charge 

Code, is not a fair, proper or 

charge of abduotion 
Where the charge against the accused was one of 

kidnapping under s 366, Penal Code, but -the 

Judge told the | Jury that it wag open to them to 

convict the accused 

se¢tion and the Jury convicted the accused of abduc- 
tign ; 


sufficient notice of a 


Held, that it was impossible, to Say under the: 


circumstances that’ the accused had not been pre- 
judiced, and the accused were, therefore, entitled to 
ask for a re-trial C FEDU SHEIK v. EMPEROR, 32 
O. W..N. 1945; 30 Cr. LJ "837, 862 
~—-— 8 379, See PATNA, Hiran Court GENERAL 

RULES AND CIRCULARS, r. 83` 646 


mi 8.405—Oriminal breach of + trust—Moral 
turpitude, necessary ingredient -Taust anal deposit, 
distinction between 
When money.is given toa personin business, the 

transaction may amount either toa oan, or tq a de- 

posit or à trust 

The return of a deposit toa relation of the daposi- 
tor xnder circumstances indicating bona jide$ and 
absence of moral turpitude does not amoun&to crimi- 
nal breach of trust though 1& may create n civil liabil- 
ity S HOSSATNALLI MAHOMEDALI 9, ExPrRosR, 30 Cr 

LJ 73$: A I R 1929 Bind 119 157 

8.408—Clerk err uated with® money to be 
disposed of in certain way—Dvrsobedience of 
vasiructions—N o evidence of misappr oprratipn— 
Conviction under s. 403, legality of. 

The accused was a clerk ofa Co-operative Bank. 

Three of the members'of the Bank re-paid certain 

8ums to the accused with the “Snstriction tha! he 





should -pay the said sums teanether Bank te which’ 
a 


+ 88, 499, 500., 


of kidnapping under 8,380, Penal. 


of abduction under the same. 


member ‘of the society and obtained from the society 
a loan to cover the amounts: The accusedewas 
charged and conviotefl under s 408, Penal Code; ® 
Held, that the accused was not guilty of an 
offence under 8.408, Penal Code, merely because he 
had d®obeyed the instructions of the customers, in 


the absence of evidence'to show that he had mis- , 
-appropriated the amounts to hisown use. Pat Suxz-. 


DRO NARAIN v, EMPEROR, 30 Cr. L. J. 818; A. I. R. 1929 , 
Pat. 506 632 
8. 486—Indiscriminate use by various crated 
water manufacturing firms of another's bottles— 

Offence. 

The complainant 
facturers of smrated waters. At the place where the . 
parties carried on their business it was a cammon 
prattice for various kinds of bottles to be ‘used. by 
different mineral water manufacturing firms indis- 
criminately, i e, bottles of. one firm were sent by 
customers: to another firm for being filled with , 
mineral water. Theaccused firm thus came to use 
the bottles of the complainant firm : 

Held, that since there was no, intention” to do 
anything “harmful, no conviction could ‘be’ main- 
tained under s 486, Penal Code, GQ E. B. OLPADYOLLA 
v JAMES WRIGHT, ALR 1928 Cal. 873; 0 Cr.L J. 
832; 32 O. W. N. 1115 ' 691" 


See DEFAMATION .358 


8, 424—Removal of. attached ' property—- 
Legality of attachment, necessity of. 


and the accused were manu-- . 


pi 
To base a conviction under s 424, Penal êsak; for 


removal of property attached it must be proved 
that the attachment was legal and. that the -provi- 


siong of law regarding attachment ‘were 4 com- 
lied with. R Mya Gyox:v. Buesgog, A. I.. 1.1928 
ang. 285; 30 Or. L.J, 748 iu 243 


8.459. See ORTMINAL PROCEDURE. Cong, 1898 

s 307 a. 4284. 
Pleader and cllent— Admission by: Pleader. On: 

question of law, effect of. : ' 

A Pleader's admission on a pure qüsstion ‘of. law. 
is not binding on his client and amounts to mo .more . 
than his view that the question 18 uünargu&ble. B 
Puxranar BHinasa v BnaavaNDAS KISANDAS, 31 Bom: Le 
“R. 88; A I. R 1929 Bom. 89, 53 B, 309 . .. 518 
Pleadings—Adverse possession to be specially pleaded. 

A declaration of title’ by adversé possession cannot; 
be given on a title not distinctly stated in .the wees ; 
inÉsor issues. Pat AETMODDIN 7: BALINM,. 10 P-L, 7. 
967 : 2-0 31 8. 


t 


Possesslon—Heritable interegt — —Good , title ágáirtst H à 


all but true owner. 

Possession is a heritable, “interest and is a good 
title against all the world except the true owner. L 
Mansa Devi v BANBARU | ` » 904 

Retention of existing possession, whether 
tantamount to delivery ' of. possession. - 

Retention of possession which already existe is 
tantamount to delivery of possession N INDRaRas 
SINGH v Omarr Rau, A I.R. 1929 Nag 194; E N. L. 
R 131 


271, . 
Practice, See Orvin yee Conn, 1908, 8. 11 - 


‘100. 
————. Appeal filed in aame of ireas person, 
competengy of —Fower-of-attorney signed by legal. 
representatives effect of. 
An appeal filed in the name’ ofa deceased arson. 
is incompetent and the fact. that the peers obati. 


e 
$70 "n INDIAN CASES. Tete 
Practloe—contd. i i Practice—contd. oo Be, 3 
torney in f&vour of the appellant's Pleader was signed limitation had run out an application was made to 


in fact by the legal representatives of tke deceased, 
will not savethe appeal, intheabsenceof any in- 
dicat that the power was signed by the legal re- 

resentatives, as such. N BUBAJMAL v. RAGHUNATH, A. 
UR 1929 Nag 261 257 
Appeal—New case. A 

A plea raising a mixed question of law and’ fact 
cannot be raised for the first time in appeal: A PARES 
Rax SINGH v. Ras Kunwar Bixen, 13 R. D. 374; A. IL. 
R. 1929 All, 4989 (1929) A. L. J. 549; 13 R. D. 620 


620 
: Appeal—New plea. et 
A fundamental flaw in the case ofthe other side 
can be pointed out by a party for the first time 
even in appeal, provided the other side does not 
suffer by the raising of the plea at that stage O 
MOHAMMAD SADIG- Ani Kuan v FAKER ‘Janan Braum, 3 
Luck 521; A. I. R. 1929 Oudh 97 385 
- Appeal—New plea, — , 
“A question of law which involves questions of 
fact cannot be raised for the first time in &poeal L 
Bert Rau v Devi OHAND, A. I. R. 1929 Lah. 875 907 


-———— Appeal— Printing of records— Appellant 
duty to vnl all necessary documents —Allahabad 
High Court Rules, Chap. IX, r. £5. 

Where a decree has gone against a party and 
where that party wants to satisfy an Appe late Oourt 
that the decree should not have gone in the way it 
has gone, 1t is the duty of that party, namely, the 
appellant, to lay before the Court all the evidence on 
which the decree has been based. And the 
appellant is bound to print all those documents 











which have to be laid before the Oourt for his suo-: 


cass. A RAMESHWAR SINGH v. KANYAKUBJA Bank oF 
INDIA Lro., OAWNPORR f l . 
- Appellate Court—Point raised in grounds of 





‘appeal not considered in judgment—Presumption- 


' of abandonment. i v. 
The question whether where a point raised in 
the grounds of appeal is not considered in 
the judgment of the Appellate Oourt, it must be 
presumed to have been abandoned, depends upon 
the circumstances of the case L GAgFARAZ ALI KRAN 
v. ABDUL Gharur Kaan, 29P.L R 607; A. IR. Qua 
„8L 
Lah Committal proceedings—Cross-examination of 
prosecution witnesses, scope of. 
Per Percival, J.C.—Committal proceedings 
should not be treated almost asa regular trial and 
the cross-examination of witnesses should be limitéd 
to the purpose of finding whether there is a primd 
facm case or nob 8 ExPzROR v. WAHIDINO, 30 Or. L. 
J.845. A. I. R. 1929 Sind 137 
-L———— Oonversion of appeal into revision. See 
Orvin Procepora Oops, 1008, O VIL r. 10 849 


Deadman, suit against—Suit for pre-emp- 
tion against several vendees—One vendee dead 
before suit —Surviving vendees legal representatives 
of deceased—Suit whether fails — Procedure 
Téa suit is instituted against a dead person and 

another or other defendants, the proper course is to 

strike off the name of the deceased from the record 
and see whether the suit can proceed. If 16 can, the 

suit will not fail as oe against a dead man. | i 
A suit for pre-emption was brought against six 

vendees shorély before the expiry of limitation It 

was subsequently discovered that one of the wendees 
had died before the suit was lodged and his legal 








representatives were the other five vendees. After. 
e 


109. 


773^ 


bring his representatives on.the record, The trial 


, Court, and on appeal the District Judge, held that 


the suit failed being a suit against a dead person. 
The matter was brought before the High Court on 
second appeal : 

Held, that the suit did not fail and all that was 
necessary in the case was to strike offthe name of 
the deceased L Sarr Sinan v. MoHAMMADI, 30 P. L. 
R. 259; A. I. R. 1929 Lah. 410 899 


Judge deciding case as arbitrator, propriety 
of—Omission to decide some  questions—Power to 
review—Manual of U. P. Government Orders, 
Chap. XLII, Part VII, para. 1992. 

The practice of -judicial officers accepting the 
position of an arbitrator in suits pending before 
them without the previous sanction of'the superior 
officers is to be thoroughly deprecated. | 

The Civil Procedure Code does nowhere con- 
template that a Court may give up ite own duties 
and take up those of an arbitrator, ina suit before 
it If an officer should accept such a position, he 
should act after the case has gone to some other 
Oourt. In that case, his own’ proceedings wil be 
subject to all the rules in Sch. II of the Civil 
Procedure Code and the arbitration will be regular 
and legal. ae 

Where a judicial officer accepts the position of an 
arbitrator he has a two-fold capacity, namely, that of 
an arbitrator and that of the Court, and the fact 
that the two capacities are constituted in the same 

erson should not deprive a party of his. right of 
having matters set right by way of review. A Barn- 

NATH v DHANI Ram, (1929) A. L. J. 808; A. IR. 1929 

All, 747 . 610 


—————— Magistrates right to refer to copies— 
- Transfer of case, principle governing. 

In dealing with an application for transfer what 
the Court has to consider isnot merely the question 
whether there has been any real bins in the mind 
of the Presiding Judge against the applicant, but 
also the further question whether incidents may not 
have happened which, though they may be susceptible 
of explanation and may have happened without there 
being any real bias in the mind of the Judge, are 
nevertheless such as are calculated to create in the 
mind of the applicant a justifiable apprehension that 
he would nothave an impartial trial. GHULAM NABI 
v. EMPEROR, A. I. R, 1929 Lah 429; 30 Or.L. J. 120 

3 - 
— New plea of limitation raised for first time 
in appeal~Material facts neither proved nor 
admitted. ' 

A defendant cannot be allowed to urge a new plea 
of limjtation for the first time in an Appellate Court 
on a point not taken before the trial Judge, where 
no ewidence has been given in the Court below to 
support the plea, and the facts which the defendant 
must establish to substantiate the new point thus 
raised areneither proved nor admitted 

It is highly irregular for any Court either to 
assume without the admission of all parties that 
material facts are not if dispute or to proceed to 
draw inferences from those facts where no evidence 
of them has been placed bcfors the Court PCG 
JAMES RICHARD RENNEL SKINNER v. NAUNIHAL SINGH, A. 
1. R. 1928 P O 158,330 W.N. 761; 31 Bom L R. 
851; (1929) A L 2:355. 58 L. W. 76, 50 O. L.J. 74: 
51 A 367: (1929) M. W.N 676 22 . 
Omission to question witness in examination- 

` 9 e 
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in-chief to contradiét case set up by opposite party 

—Finding of fact by trial Court, which heard 

witnesses —Heversal by Court of Appeal 

When a party desires to contradict the case set 
up by his opponent and calls a witness who is in 
a position to depose to the essential facts, it is the 
duty of the party calling such witness to obtain the 
contradiction from him in examination-in-chief If 
he fails todo so, and the opposite party does not 
raise the question by cross-examination, no infer- 
ence adverse to the latter can thereby be legitimate- 
ly drawn. 

Ona pure question of fact, the finding of the 
trial Judge, who saw and heard the witnesses give 
their evidence, ought not to be lightly disturbed by 
the Court of Appeal PG PANNA BINGH 7. ARJAN 
BINGH-BHAGAN SINGH, A. IT R 1929 P O. 179; 33 O. W. 
N. 919; (1929) A. L. J. 791; 31 Bom. L R. 908: 30 L. 
W. 241; 6 O, 
J. 323 485 
— Parties agreeing to be bound by decision of 
Court on local inspection— Appeal. 

Where the parties to a suit agree to accept the 
decision of the Judge'on local inspection and do- 
cumentary evidence, they, in eject, constitute the 
Judge an arbitrator and the decision of the Judge 
cannot be appealed against A BANI Nato v DHANI 
Rau, A I.R 1929 All 577: (1929) A.L.J 102t 107 

Precedents—Head-note in conflict with body 
of reported judgment—Duty of Court to follow 
judgment 

& head-note to a reported case is in any way 
inconsistent or not wholly reconcileable with the 
body of the judgment, 1t is the latter that must 
undoubtedly be looked upon as authoritative. N 
TARA CHAND MARWADI v. Iaaipgror, 30 Or. L.J. 724: 
A. I R, 1929 Nag 279 210 
—— —— Question of mere valuation—Non-interference 

by Privy Council 

Where the question astothe proper amount to 
be awarded as compensation for land acquired under 
the Land Acquisition Act isoneof mere valuation 
and no question of principle is involved, the Privy 
Oouncil willin accordance with their usual practice, 
decline to interfere with the deossion of the Court of 
Appealin India PO VarnaBSDAS NARANJI KHOT v. 
DszvRLoPMENT Orr:ckR Banpri, Aol R. 1929 P. O 
163. 330 W. N.785. 31 Bom, L. R. 834 (1929) A. L. 
J 707; 30 L. W. 69, 5*3 Bom 589; 57 M. L.J. 139: 
(1929) M. WON, 828; 50 O, L. J. 48 13 


Precedents—Judgments, value of,as legal prece- 

dents. . . 

Every judgment must be read as applicable to 
tha pirticular tacts proved or assumed to be proved, 
siue» the ganerality of the expressions which, may 
ba found there are not intended to be expositions of 
the whole law, but governed and qualified by thespar- 
ticular facts of the case in which such expressions 
are to be found L Jiwan Das v INcouB jar Oox- 
MISSIONER LAHORE, 30 P. L. R. 439; A. 1. R. 1929 Lah 
609; 10 Lah. 657 657 


Pre-omption - Acguisitiongof title by evendee after 
sale but before suit —Postion of purchdser qua pre- 
emptor—Purchase by one of several pqraons entitled 
to buy property —Right to exercise pre-emptr8n— 
"Lots COudh Laws Act (XVIII of 1876), s. 9 

_it is well-settled that & purchaser may use a 

title acquired by him subsequestly to the origm of 

the cause of action as a detenco to a re-gmption- 
suit instituted after hjp acquisition of the said title. 
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. N. 617; (1929) M. W. N. 558; 57 M. L. ` 
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Where two or more persons are equally ent&tled to 
buy the property and one or more of them has or have 
stquired it, the person entitled to exercise the right 
of preemption under e 9 of the Oudh Laws '$ct. 
must be determined by lot. O MUHAMMAD SHER KHAN 
v Banapnug,Kuas, 6 O. W. N. 437 & 465; A. I. R. 1929 
Oudh 314 454 


Custom— Sub-division of town, necessity of 
proving custom in—Mohalla Kohiian of Wazirabad 
town—Custom of pre-emption $ 
In the case ofa town which is divided into sub- 

divisions, it is necessary for & person claiming the 
right of pre-emption to prove the existence of the 
custom of pre-emption inthe particular sub-division 
in which the property in dispute is situate. 

The custom of pre-emption does not prevail in Mohalla 
Kohlian in the town of Wazirabad L AMAR ‘NATH 
v. HAKIM Rat, A. I R. 1929 Lah 458 811 
———- Pre-emptor consenting to sale --Rival pre- 

emptor's right to pre-empt-—Consent, effect of. 

A person who consents to & saleand thereby dis- 
qualifies himself from claiming the right of pre-emp- 
tion loses his right of pre-emption altogether, and. 
cannot assert it against a rival pre-emptor. A Rax 
DAWAN SHUKUL v. RAM Scrat SHUKUL, A. IR, 1929 
All. 589; (1929) A. L. J 935 345: 


Presidency Towns Insolvency Act (Ill of 1909), 
ss. 2 (g), 66 (D, 73 (1)—Leasehold property— 
Mortgage—Dasclaymer of lease by Official Assignee— 
Mortgagee's right to prove as unsecured creditor— 
Surrender of mortgage, effect of —Absence of notice 
under s. 78 (1)—Omtssion to state latest date for 
filing proofs—Validity of  proceedings— Disputed 
claim—Offictal Assignee’s duty to retain assets— 
Omission to retain—HBe-distribution—'Secured cre- 
ditor', meaning of. . 
Eand K took a property on lease for 999 years 

agreeing to construct buildings thereon. Being in 

want of funds they mortgaged their leasehold rights 
to M E became an insolvent and the Official 

Assignee disclaimed the lease The mortgagee 

thereupon surrendered the premises to K's heirs. 

When the Official Assignee invited claims to E's 

estate AL lodged his proof. The Official Assignee 

then declared a dividend rejecting M's proof onthe 
ground that the deed of surrender operated to ex- 
tinguish the whole debt against the insolvent : 

Held, (1) that M was not a secured creditor on the 
date.of the proof as the (fficial Assignee had dis- 
claimed the lease and M had not obtained a vesting 
ofder under s. 66 (1) of the Presidency Towns 
Insolvency Act: : 

(2) that the Official Assignee acted illegally in. not- 
retaining sufficient assets in his hands, when dis- 
tributing the dividend, to meet the claims of M, if 
his proof were ultimately allowed; 

(3) that though M was not entitled to a special 
notice he was & person whose claim had been notifled 
to the creditor under s 73 (1) of the Act as there 
had been correspondence and negotiations between 
M and the Official Assignee with regard to M's 
claim 

(4) that the fact that af had entered into possession 
of the mortgaged premices had ng bearing onhistighta’ 
asthere was nothing to show that he had waived 
his right to prove his debt. 

(3) that the dividend should, therefore fbe re-opened 
and Al’sclaim should be taken into account. ‘ 

There is nothing in the Presidency Towns In-. 
solvency Act or the rules which prewenjs any 
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creditor, coming in or proving before the latest 
date Tba in the ‘notice published ag required by 
T, £22 of the rules framed under the Act 

“notice under r. 122 of the rules framed under the 
Ac&® must necessarily statig the latest date within 
which creditors could ‘prove. 

The expression ‘secured creditor’ is used in the 
Présidency Towns Insolvency Act in the same sense 
in which it is used- in the English Bankruptcy Act 
and the Provincial Insolvency Act B Krisona 
OHINNOO v MaTuBEAI KasaNnnar, 31 Bom. L. R. 35; A. 
T R. 1829 Bom. 107; 53 B. 290 , 440 
——— 8.52 (2) (c)—Reputed ownership, doctrine 

of—Motor lorry hired by trader, whether vests in 

Official Assignee. 

In order to attract the applicability of the doctrine 
of reputed ownership underlying s. 52, cl. (2), sub- 
el, (c), of the Presidency Towns Insolvency Act. it 
must ‘be proved (a) thatthe owner parted with pos- 
session of the goods under circumstances from which 
he must have known, if he had considered the matter 
that’ the goods will be used in the trade or business 
of the bankrupt, Qu that they were so used and (oc) 
that they were in his possession, order or disposition 
at a date of the presentation of the insolvency petition. 

Where the owner of & motor lorry let out the 
lorry on hire toa trader for the purpose of being 
used ın his trade and a petition to adjudicate the 
trader as an insolvent was presented when he was so 
using the lorry: ` N à 

Held, that the case fell within the purview of s. 52, 
vl. (2) sub-el (c) of the Presidency Towns Insolvency 
. Act. 8 FIRM op GogDHANDAS v. OFFICIAL ASSIGNEE, À. 
I. R. 1929 Sind 167 158 
———— 88.66 (1), 73 (1) See PRESIDENGY Towns 

IssoLvENOY Act, 1909, s. 2 (g) 440 


Principal and agent —Accounting —Agent's liability 
to pay interest —ÉDemand, necessity of. 

Where there is no agreement or usage to pay 
interest and the case does not fall within the pur- 
view of the Interest Act, & party liable to account 
cannot be held liable to pay interest unti it 18 
shown that he was called upon to render accounts 
and failed £o do so. O RAGHUNANDAN v. RAM Dar, 13 
R. D. 61, A. I R, 1929 Oudh 420 766 
————— Suit for accounts against legal representative 

of deceased agent, competency of—Procedure— 

ecree, form of—Burden of  proof—Ordinary 
suits for accounts, procedure tn. 

A suit can be maintained against the legal repre- 
sentatives of a deceased agent in which they can 
be made liable for the moneys which were due by 
the agent to the plaintiff to the extent of the assets 
recSived by them on his death, 

In a suit by the principal against the legal repre- 
sentatives of the agent, the plaint should be investigat- 
ed in the presence ofthe deceased agent's legal repre- 
sentatives and the onus should be placed upon the 

laintiff who must prove each item in the sum which 

e claims, that is tosay, he must prove that each item 
was &^tually realised by the agent and was not paid to 
the plaintiff by'him. It would be open to the legal 
representatives to adduce evidence to show either 
that thd money was never realised by theagent 
or that it was paid to the plaintiff after realisa- 
tion. The Court shofid pass a decree for the amount 
if any found due to the plamtiff by the deceased 
agent and the decree should be against tiw assets of 
the deceased agentinthe hands of his legal” repre- 
sentatives, : D 

a e. * 


ÍNDIAN OASES. 
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In an ordinary suit for accounts, the plaintiff has 
to prove in the first instance that the defendant is 
an accounting party. If the finding of the Court on 
this peint is in favour ofthe plaintiff then a prelimi- 
nary decree is immediately passed in his favour and 
‘tthe burden of proof is placed on theagent to show" 
what amounts he has received and what disburse- | 
ments he has made for and on behalf of the principal, 
and the final decree declares the amount if any which ` 
is found due to the plaintiff from the agent, L Prey 
pas v. CHABAN Das, 11 Lah. L. J. 66; A. I. R.1929 
Lah. 362; 30 P. L. R, 298 233 


Provident Funds Act (XIX of 1925), ss, 2, 3— 
Civil Procedure Code (Act V of 1908), s. 60 (k)— 
General Provident Fund Rules, r. 10—Deposit in 
ioe nt Fund—Liability to attachment for ' 

ta, 4 P 7 

Money Miser by an officer of the Gavernment in . 
the General Provident Fund is not liable to attach- - 
ment, even after his retirement, in 'execution of 
decrees obtained against him. 

Rule 10 of the Rules regulating the General Pro- 
vident Fund 18 merely a rule of procedure directing 
the Accounts Officer how to proceed on receipt of a 
notice of attachment. It dóes not legalise attachment, 
A GzoRETARY or State FOR INDIA v. CHARAN Das, 
A. I. R. 1929 All. 117; (1929) A. L, J. 670 622. 


Provinclal Insolvency Act (V of 1920), 8. 10 (2) 
—Insolvent's assets realised—Creditors ‘not taking 
rateable distribution—Insolvent not applying for 
discharge—Annulment of adjudication—Fresh 
petition for insolvency, leave to present. i 
One B was adjudicated an insolvent and was 

ordered to apply for an order of his discharge six 

months after the date of his adjudication His assets 
were taken charge of by the Official Roceiver but 

none of the creditors took any steps to receive a 

rateable distribution out of the sale proceeds of such 

assets. The insolvent did not in time apply for his 
discharge and the District Judge on the suggestion 
of the Official Receiver without notice to the insol- 
vent annulled his adjudication. D R presented an 

application under s 10 (2), Provincial Insolvency Aet, . 

for leave to present & fresh insolvency petition: 
Held, that it wag a fit case for granting leave ' 

to present a fresli insolvency petition: L Brrr Raa v. 

MANGAL Das, A. Iẹ R. 1928 Lah. 452 737 


8. 27— Extension of time for discharge 
after expiration oforigwial period. 

A Court 18 competent to extend the time for applying 
for discharge even when the time originally fixed by ` 
the Oourb for thes purpose has expired. L Fira SOHAN 
RAM-IAHAR Das v. Tana OgaND, A I R 1920 Lah 399° 

4 87 
———.— 8. 28— Leave to sue insolvent—Notice to 
ansotvent, whether necessary. 

There is no rule of law requiring notice to be 
giver? to an insolvent before leave to file a suit 
against hjm is granted and whether it is necessary 
to issue a notice to the insolvent or not must be 
decided on the factsofeach particular case. R A.K. 
R. AL M O T CuxrrYAR v S E MUNNER, 6 R. 5:3; A. 
I. R 1928 Ra&g. 326 e 570 


88 28, 3i—Judgment-deblor adjudicated 
treolgent—I Inmunity from arrest—Protection ordgr 
— Execution proceedings taken before adyudtcation, 
whether barred. . 

Under the existing law a judgment-debtor is not. 
normaliy immune from arrest or detentjop in execu- 
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tion of a decree untibhe has obtained a protection 
* order from the Insolvency Court. 

The bar against taking legal proceedings against 
an insolvency contemplated by s 28, Provincial Insolv- 
ency Act,does not apply to execution proceedings 
commenced and warrant of arrest ordered before the 
order of adjudication L HAvELI Raw v. ZAMINDARA 
Bang, Harizanap, A. J, R. 1929 Lah. 453 373 


- 88. 41, 42—Discharge—Order refusing 
.. discharge until insolvent pays certain proportion 
' of his debts, legality of—Proper order. 

Where an insolvent was found to have been guilty 
of excessive expenditure and his assets amounted only 
to a very small fraction of the unsecured debts and 

„the Oourt passed an order refusing a discharge 
until such time as the insolvent could make up four- 
annas in the rupee for his creditors : 

Held, that under the circumstances the Court ought 
to have passed an order under cl (b) or (c) of 8.41 
ofthe Provincial Insolvency Act either suspending 
the operation of the order of discharge for a 
specified period or granting an order of discharge 
subject to any conditions as to earnings, etc. L Devi 
Daxar v. SABMUKE SINGA, A. 1. R. 1929 Lah 281 662 
————- 88. 41, 47—Burma Courts Manual, para. 
* 807-A (I)—Insolveney Court—Dividend paid by 

' oversight—Power to order refund—Duscharge of 
insolvent, effect of —Commission, 

An Insolvency Court has undoubted power to 
order an unsecured creditorto whom the sale pro- 
ceeds of & property belonging to the insolvent have 
been paid by oversight in ignorance of the rights 
of a secured creditor therein, to refund the amounts 

‘payable to the secured creditor. The Oourt has 
power to make such an order even after the dis- 
charge of the insolvent. 

The discharge of the insolvent does not put an 
end to the proceedings in insolvency. RK.P.8 P. 
P. L. Frew v, O, A. P. O. Frau, 7. R. 126; A. I. R. 1929 
Rang. 168 582 


^ 8, 54— Transfer. to creditor under threat of 
insolvency proceedings, whether fraudulent pre- 
ference. 

A transfer made by a debtor in ‘difficulties in 
favour of one of his creditors, unter pressure of a 
threat by the latter that he will AES EN insolvency 
proceedings against the debtor unles$ the transfer is 
made, is notafraudulent preference. R MaNsooKH- 
LAL DoLATOHAND v. NAGARDASS MoomoHAND, 6 R. 536, A. 
L R. 1928 Rang. 302 559 
— ——— 8. 61 —Civil Procedure Code (Act V of 1908), 

O XXXVIII—Attachment  beforee judgment— 
. Adjudication of defendant as wnsolvent—Attaching 

creditor, whether has preference over Oficial 

Receiver—Joint and separate property and jeint 

and separate debts—Distribution of  estate— 

Insolvency of one partner, effect of—Creditors oor 

rm, rights of 

here there has been an attachment before , judg- 
ment but before the decree 18 passed, the defendant 
is adjudicated an insolvent, and his property vests 
in the Official Receiver, the plaintiff obtaing no rights 
through his attachment and tfe claim of Zhe Official 
Receiver would prevail, : 

In England as well as in India, where #wo pergons 
haveejoint and separate property and jomt and 
separate debts, the joint property is applicable in the 
first instance in payment of jofnt debts, and if there 
is a surplus, itis dealt with as part of the separate 
property in proportion to the right andinterest of 

e 0 
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each partnerin the joint estate ; similarly separate 
property is applicable in the first instance in pay- 
ment of their separate debts and after such debts 
are discharged the surplus, if any, 18 dealt witheas 
part of the joint estate. 

Further, where a receiving order is made against 
a partner, “any creditor to whom that partner is m- 
debted Jointly with the other partners, or any of 
them, may prove his debt forthe purpose of voting 
at any meeting of the creditors and may vote but he 
cannot receive a dividend out ofthe s@parate estate 
until all the separate creditors have received the full 
amount of their respective debts. S DaxopHAz Das 
v. OFFIOIAL RECBIVER i 145 


Provincial Small Cause Courts Act (IX of 1887) 
—Small Cause sutt—Question of title wncidentally 
arisiung—Jurisdiction of Court to decide such ques- 
tion. : | 
ltdoes not necessarily follow that because a 

Small Oause Court has no jurisdiction to decide 

questions involving -a right to  immoveable pro- 

perty,itis bound to refuse to consider any question 
of title which is raised befare it. ; er 

In a suit for rent, in a Small Oause Court the 
defenaant pleaded thatthe lease deed upon which 
the suit was based was obtained by fraud inas- 
muchassome of the items included therein were 
his own property. The Judge declined to go into 
the question of titleand decreed the suit: 

Held, that the Judge was wrong in declining to 
go into the question of title upon which the defence 
of fraud depended B " AwawpsINa SURATBING v. 
LAKHESING PRATAPSING, 31 Bom. L. R. 430; A.L.R. 
1929 Bom 228 ; 447 
8. 53—Suh-Judge having Small Cause powers 

succeeded by Sub-Judge without such powers—Trial 

of Small Cause sut as regular suit—Decision— 

Appeal : E 

Where a Sub-Judge having, the powers of & Court 
of Small Causes is succeeded in office by & Sub-Judge 
who has no such powers, the latter , is bound to try 
a Small Cause suit pending in the | Court aa 
a regular suit and the decision in such suit would be 
open to appeal even though the latter Judge might 
have been invested with Small Cause powers after 
the case was ripe for judgment. L BAKHTAWAR Mat 
v. Qasrx Arr, A. T. R. 1930 Lah. 44 ' 370 

Sch. Il, Art. 13— Suit for recovery of cess, 
whether of small cause nature—Payment voluntary. 

A suit to recover cess due from the defendant is 
a suit of a small cause nature, where the cess is 
meray a voluntary payment, and isnot payable to 

a 





the plaintiff as representing his interest in any im- 
moveable property. M RAJAH ‘or VENKATAGIRI v. BUDAM 
VENKATASUBBAYYA, A.T. R 1929 Mad 694 295 


Punjab Allenatlon of Land Act (XIII of 1900), 
8. 16— Agriculturist judgment-debtor— Mortgage of 
mortgagee rights with sanction of Collector, legality 
of. ; A 

In execution’ of a decree against an agriculturist 

judgment-debtor his mortgagee rights may, be mort- 

gaged, if necessary, to an agriculturist and if no 
agriculturist is coming, to a non-agriculturist, with 
the sanction of the Collector. L NATHU Mar v. Nagar 

Diy, 30 P LR. 141; A. I. R. 1929¢Lah, 439 662 

— — — 8.16—Insolvent agriculturist—Power of 
Court to alienate his lands. | he «er 
Thougherdinarily the Courts, should not perma» 

nently alienate the land of an' insolvent agriculturist, | 

the Court has power to do so ifa fit case is made out 
. + 
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for such action. L LACHHMAN SINGH *. Ram Das, 29 
P.L 3 606, A. I. R 1929 Lah 66 669 
Punjab Courts Act (VI 011918), $. 41. Sea O1vin 

Procepcre Cong, 190s, 8.100 (c) 2239 
~fe—— 8.41—No evidenca on record regarding 

custom—Decision on judicial authorities—Certrficate 

of custom, necessity of. . 

Where there is no evidence on the record one 
way or the other on the question of any custom 
and the decision of the case depends on the proper 
application gi the judicial authorities, the question 
is one of law and not of custom requiring a 
certificate under s. 41, Punjab Courts Act. L Pir 
Mar v. Tesa Sinan, 11 Lah. L. J, I10; A. L R.1229 
Lah 426; 10 Lah. 868 380 
Punjab €xclse Act (I of 1914), s. 50—Raid 

Report, accused's right to see. 

An accused is not entitled to see the document 
called the “Raid Report" submitted under s 50 of 
the Punjab Excise Act. | GHULAM NABI v. EMPEROR, 
A. I. R. 1929 Lah 429; 30 Or. L. J. 760 377 
Punjab Land Reservation Act (Il of 1900). See 

Evipenog Act, 1872, s 35 80 


Punjab Muniolpal Act (III of 1911), 8 198, objec 
of -Excavation made on one's own land, whether 
can be prohibited—Prosecution, duty of, to prove 
nature and dimensions of excavation—Dalhousie 
Munictpality Bye-laws, Bye-law X XIII, cls. (1) and 
(8) (b)—Scope of cl. (1) —Charcoal furnace, whether 
covered by cl. (8) (b)—Petty excavatton—Excavation, 
whether necessary for charcoal furnace. 

Ths object of the Legislature in enacting s 198 of 
the Punjab Municipal Act was to empower the 
Oommittees mentioned in the section to regulate, or 
prohibit the making of excavations, etc., in order to 

reserve the soil or to prevent landslips, etc, and it 

is doubtful whether it was ever intended that a 

person should be prohibited from making an excava- 

tion or a hole or a cavity on his own estate for domestic 

Purposes which could not cause any landslips or 

danger to the public. 

No excavation made ona private estate for making 
charcoal can be assumed to be such that its pre- 
vention should be considered to be necessary for 
any of the purposes mentioned in s 198. To render 
ite prevention necessary, the prosecution should 
prove its nature and dimensions. 

Clause (3) (b) of Bye-law XXIII of the Dalhousie 
Municipality Bye-laws does not penalise a petty ex- 
cavation and furnace made for the purpose of burning 
charcoal falls within the clause, oar 

Diotum —No sensible Municipal Committee shopld 


“ take any notice of an excavation of a petty nature 


~ Semble — An excavation is not necessary for the 

rpose of making charcoal, because a charcoal 
Tino ismade above-ground in order to secure a 
constant draught of air and to prevent the fire being 
extinguished by rain water. L Jawar v Exprgor, 30 
Qr L. J. 838; A. I. R 1929 Lah. 845 801 


Punjab Tenancy Act (XVI of 1887), 8. 59. Ses 
OrsToàx 902 
8 77 (3)-^ Land of occupancy tenant washed 
away—Entry by tenant on re-appearance — Mutation 
in favour of tenant—Forcible dispossess. n by 
landlord—Suit by tenant for possession—Juris- 
diction of RevenBe Court—Mutation, effect of 
The plaintiffs instituted a suit in a Revenue Court 
for recovery of land alleging that they wêre originally 
oocupancy tenants of the land in suit, that "the land 
had pen washed away some years ago, that they had 
4 
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taken possession of the same after its re-appearance 
and that their landlords had forcibly dispossessed 
them . The suit was dismissed on the ground that 
as the Revenue Court had mutated the land in 
favour of the plaintiffs, there was no question for the 
Revenue Court to decide. On a reference by the 
Commissioner: 

Held, that the suit was cognisable by the Revenue 
Court, though the status of the plaintiffs as occupancy 
tenants had already been recognised by that Court. 
L AnURA v WapHawa, A. I R.1929 Lah. 10 237 
Rallway Company—F'reight— Liability of con- 

signor and  consignee—Presumptrion—Agency— 

Express contract—Nature of contract 

The question whether the consignor or the con- 
signee is liable for payment of freight in respect 
of goods consigned to a Railway Oompany for 
carriage depends upon who were the actual con- 
tracting parties and as to what was the nature of 
the contract between them 

The person who is primarily liable for the pay- 
ment of freight ıs the consignor and the burden 
is upon him to prove that he is not. 

The case, however, will be different if the facts 
of the case show that the consignor acted to the 
knowledge of the carrier as agent only, in which 
case the person on whose behalf he acted is in 
reality the principal and liable for freight accord- 


ingly. 
The consignee will also be liable where he has 
made himself liable by express contract or is treat- 


ed asthe undisclosed principal of the consignor Pat 
SECRETARY oF Stats FOR. INDIA v. GANJI Dosa, 10 P, L. 
T. 287; A.I R 1929 Pat 265: 8 Pat. 669 305 
Rallways Aot (IX of 1890), s. 72— Carriage of 
goods—L4ability of Railway Company—Deltvery, 
what constitutes—Rules of Railway Company, whe- 
ther binding on public—Unreasonable rules ultra 
vires—Acceptance of consignment notes, effect of. 

The question as to when certain , goods will be 
deemed to have been delivered in a particular case 
to the Railway Company is really a question of fact 
and will have to be decided with reference to the 
special circumstances of that case and the important 
uestion to be considered in each case is whether 
the acts which heve been performed by the con- 
signor are such as will have the effect of putting 
the goods in the possession of the Railway Compan 
or some person authorized to hold them on its behal 

A Railway Company cannot avoid or unduly re- 
strict its liability! hy framing ita own rules and if 
any such rules are framed ang itis found that the 
are unreasonable and inconsistent with the Act, suc 
rules will be declared ultra vires and not binding on 
those who have to deal with the Railway Company. 

Rules of a Railway Company laying down that 
unless the Railway Company is shown to have 
actually issued a receipt for the goods it cannot be 
hei liable for any loss or deterioration or destruc- 
tion of the goods are ultra vires and inconsistent 
with tke Act and unreasonable and not binding on 
the public. 

As a general rule, unless there is something to 
Show thatéhe consigngr has done all that is pos- 
sible for him to put the goods in the possession of 
the Railway Company and that there is nothing left 
fot him to De done in that connection and therg is - 
clear evidence, direct or circumstantial, that the 
Railway Company has,accepted the custody of the 
ponds, the liability of the ilway Company as a4 

nilee will not begin to operate, 


r 


, 
Vol, 117) 
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Acceptance of the consignment notes will in 
certain cases be considered to be some evidence of 
the acceptance of goods, but it cannot be held tnat 
it must necessarily in all cases be treated as equiva- * 
lent to the acceptance of the goods. Pat HARDAYAL 
Ram v B.N W. Ry, 10 P. L T. 23»; A. I. R, 1929 Pat. 
996; 8 Pat. 808 311 


——— 88 77, 144—Goods Tarif (N W R), r 6 
—Coaching Tariff (N. W. R), rr. 88, 150—Notice 
to Agent—Delegation of Agent's powers—Notice to 
subordinate when notice to Agent—Consignment of 
euttle—Consignor's duty to inquire about proper 
route and time of consignment. 

Rule 6 of the Goods Tariff, N. W. Railway, which 
directs that any application in connection with 
claims for compensation and refund of overcharges 
should be made to Divisional Commercial Officers 
mentioned therein as the case may be, does not 
dispense with the statutory requirement of s 77 of 
the Railways Act of giving a notice to the Agent of 
the Railway within six months of the loss or 
damage, and, if inany case the notice to the 


Divisional Commercial Officer is relied upon, it ‘ 


must be proved as a fact thatit was communicated 
by him to the Agent within the statutory period. 

Rule 6 of the Goods Tariff applies to goods 
carried by goods trains and hes no application 
to the case of live stock carried by passenger 
trains. 

Notice of suit against a Railway Company can be 
served only in one of the three ways described in 
s 140 of the Railways Act. 

It is the business of consignors to acquaint 
themselves with the rules and regulations of the 
railway to find out the time and route that will suit 
their purposes. 

Under r. 150, Coaching Tariff, the attendant who 
is allowed to travel free is solely responsible for 
the watering and feeding of the animals en route. 

A person bringing cattle to a Railway Station 
is bound to inquire as to the times of running of 
cattle trains and cannot by omitting to inquire put 
"upon the Company the obligation to forward cattle 
out of the ordinary course of their arrangement. 
8 Franors PAUL Dx Souza v. SEQRETARY oF STATE FOR 
INDIA, A. I. R 1929 Sind 238 769 


Reoelver— Payment to Receiver, whether payment to 
Court—Misappropriation by Receiver of money paid 
by judgment-debtor—Liabuity of judgment-debtor— 

wil Procedure Code (Act V of 1008), O. XXI, r. 1, 

0. XL, r. 8. 

Where the judgment-debtor is provéde to have 
paid money due from him undera decree passed by 
the Court, to the Receiver appointed by the Court 
for realizing sums of money and making payment 
to the decree-holder,and the Receiver ia found sub- 
sequently to have misappropriated the money, the 
jadgment-debtor should be absolved from his4iabil- 
ity and the loss should not fall upon him. The 
loss in such a case must fall on the fudgment- 
creditor to whom it would be open to sue the 

eceiveror to take such other remedy as he may be 
advised to take but he cammot be allowed to recover 
the said money again from the judgment-debtor 

Where a Receiver has misappropriated property of 
tbe judgment-debtor which is proved to hav come 
into his hands for being sold by him for the purpose 
of satisfying the claims ef the judgment-debtor's 
creditors, the loss must be borne rfitegbly by the detree- 
holders in proportion to the amount of thoirdeerees, 


Cd 
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The loss must fall on all the jndgment-crgditors and 
not upon ong of them, 

A Keceiver ought to be considered as an officer of 
the Oourt and any payment made to such officer 
should be treated a& effectual as a payment'emade 
directly into Court O JarInpar Banapur SINGH 4, 
Bris Ixpar Kvar, 60. W. N. 1234; A. 1. R. 1929 Oudh 


231 e 748 

-————— Property in possession of one co-sharer— 
Profits withheld from others—Appointment of 
Receiver. 


LJ 
In all cases where a property is in the hands of 
one co-sharer and the share of the profits 
is withheld from the other there is sufficient reason 
for appointing a Receiver. L Basant Ram v, DAsoNbEI 
Mar, A.J, R. 1929 Lah 497 376 
Record of Rights—Presumption. See U. P. Laxp 
. Revenvg Act, 1901, s. 57 818 
—— —-—— Presumption of correctness. See BENGAL 

Texancy Act, 1885, s 103-B 539 
Registration—Inclusion of property in mortgage- 

deed to defeat Registration Law, when vitiates docu- 

ment 

For invalidating a mortgage document on the 
ground that an item of property was fictitiously in- 
troduced to defeat the Registration Law, it is not 
sufficient to show that the mortgagor contemplated 
a fraud; it must be further shown that the mort- 
gages was a party to that fraud, and that neither 
the mortgagor nor the mortgages intended that the 
item there in dispute should form part of thé 
security "lhe fact thatthe mortgagor is unable to 
establish his title tothe property is not enough. M 
MARINA AMMA4YI v. OHANGANTI ScNDAYYA, A I. HR. 1929 
Mad 432 124 
Registration Act (XVI of 1908), ss. 17 (1) (b), 

49— Equitable charge upon tmmoveable property— 

Compulsory registration —E ffect of non-registration, 

A document creating an equitable charge upon 
immoveable property comes within the purview of 
a. 17 (1) (b of the Registration Act, 1908, as creating 
a right, title or interest over immoveable property, 
and is, therefore, compulscrily registrable, and if 
not registered, no charge can in law be created by it. 
P C Knznoo Bars Ban v. Tan Grat Tras, A. IR 1929 
P. O. 141; 33 O. W. N. 652; 7 R. 234; 31 Bom L. R. 
876; 30 L W. 18; 50 ©. L, J. 08; 57 M L.J. 529; 
(1929) M. W. N. 619 (P. O.) 489 
— $8. 17 (1) (d)—Compromise varying rent of 

lease— Registration. 

& compromise effected in Court which embodies 
° contract for variation of the rent payable in 
feapact of a lease isin essence a lease and is com- 
pulsorily registrable and ifit is not registered in 
accordance with law, it is not only not admissible 
in evidence but also does not constitute a valid and 
operating contract between the parties. L ATTAR 
Caanp Kapur & Soxg v OHANDU Lat, 11 Lah L.J. 
50, A 7, R.1929 Lah 281; 30 P. L. R. 112; 10 Lah. 
685 240 
— 8 17 (2) (V)—Letter relating to agreement 

to lease—Letter contemplating execution of formal 

agreement — Registration — Unregistered leiter, 
admissibility of, in evidence. ; 

Letters which are not intended in themselves tg 
operate as a lease or an egteement to lease but 
contemplate the execution of aformal agreement to 
lease at a jater stage are exempted roy, registration 
under the provisions of s.174,2)(v) ofthe Registra. 
tion Act. E. M. Josera v. SauscwNDER,7 R. 70, A, 
I.R, 1039 Rang, 104 298, 

9. 
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Registration Act—concld. "* — .— Ae 
= P3.'17;.49—Mortgage-money - paid by instal- 
ments— Registration. M a 


“A party cannot get out of the Registration Act by, 


“taking money in.instalments „If the toal amount of 
‘the thortgage 1s over Rs 100 the mortgage must be 
by a registered deed. R Miuxa Min Lwin v. Ma 


Tua Baw, A I R.1928 Rang. 24? Am 59 
"—.— —- $8. 21, 22. See TRANSFER OF PROPERTY 
Acr,.1882, s. 41 580 


—— — 8, 28% Sale-deed —Incluswn of : false item 
to evade proper place : of registry —V alidity of 
regustration—Refund of amounts pard by vendee— 
Secured and unsecured debts. : AN Onn 
Where an item.of ‘property which does not belong 

'to the vendor and is notintended to be transferred 

“ig ‘included in a sale-deed' with a' view to get the 

‘document registered at the paoe -where that proper- 

'ty is situated,- there is a fraud on the Law of Regis- 

tration and the sale-debd is wholly invalid 
Where property in the possession of’ a mortgages 

"was sold under a registered deed andthe vendee in 


accordance with the terms of the sale-deed paid the. 


‘mortgagee’ and. recovered possession of the property 
‘and paid.nlso certain other unsecured creditors, and 
the ‘registration of the deed was found to have been 
invalid: «^ ^" € ' ae 
Held; that the vendes was entitled to retain pos- 
-pession of the property until the .amount paid: by 
him tothe mortgagee in possession was repaid to 
him but not in' respect of the amount paid by him 
to the unsécured creditors A MuxaT NATH v. SHYAM 
‘Sunpar Lar; (1929) A. L. J. 801; A. IR. 1929 All. 659 


341 

—— - — 8, 49. ; 
' See EvipeNoE Act, 1872, 8 92 > 2004 1343 
See REGISTRATION Act, 1908, 8.17 :: 1.59 


See REGISTRATION Act, 1908, s.17(1))( 489 
——— — 8, 49—Unregistered partition ‘list, ^ ad- 
| missibility of, to prove division in status. 


" Where no immoveable property is involved and : 


the question of division of status is, alone to, be 
decided, s document purporting to be a list of the 
properties which fell to the share of each of the 
members ofafamily and signed by all thé parties 
‘and also by “attesting witnesses, can be admitted ‘in 
evidence even though it is.unregistered .. In such a 
case the mere fact that such a division "might 
ultimately have some effect upon immoveable pio- 
erty would. not attract the provisions of s. 49 ofthe 
aga Mb Act. M SAMUDRULA VUNKATAKRISHNAYÊA 
Querry v VENKADARI RANGAYYA CHETTY, A. I. 'R 1928 
Mad 865. ` | ANE ia uu d „720 
-Religlous Endowment—Dedication of properties i? 
^ Kattalai m temple—Provision enabling .alrenaticn 
for purchase’ of equally good properties— Sale by 
trustee to third person for no necessity--Conveyance 
of trustee's own properties to himself as trustee— 
alidity of sale and purchase— Alienation set aside 
seuAhenee whether entriled’ to.refund of con- 
` sideration pand, «c f E o ier 
: A person. dedicated certain properties to a Kattalai 
in a temple making a provision to the following 
effect: t OL NE 
“ «Neither myself ner the managing members of 
the charity who shall be conducting the charity shall 
have any right to’ alienate the same in any manner. 
Should any such alienation be made, it shall aot be 
walid. But myself and those that succeed me as 


i hall have the right to sell the 
jganaging Jnombers shall hav rig 


e j 
^ GENDIAN-OASES, 


ki - ,(idob 


AN Hi 


Rellglous Endowment—conald.. ` 


same only if other- properties: of value equivalént to 
these charity. properties are available and, if:the 


-income out of.such ‘other properties ig- likely to 


exceed that of these properties and to buy witlbthe 
sale proceeds, such other properties for’ the above 


charity ". A trustee’ aHenated some of the‘ trust” 


properties without any necessity to'a thitd pbrson 
who was aware of the circumstances relating to the 
dedication and some time after executed a .convey- 
ance of ‘certain of his own private properties to 
hunself as trustee. ‘In a suit’ by a succeeding trustee 
to set dede the alienation" ALME 
Held, (1) that a mere representation or a bona 
fide belief in the existence of necessity would not 
validate the sale; ' | ^" M 
(2) that ib was not contemplated that the trustee 
‘could séllthe property Without any negotiations for 
the purpose of other properties and keep the money 
with him, ‘nor Was" it ¢ontemplated that he could 
invest, the moneys realided by the sale of the trust 
properties for some time and then utilise the same 
or the purchase of new properties; 
(3) that the aliendfion of the trust property with 
a view to purchase his own property was invalid 
and not binding on the trust; i DNA. 
(4) that on the" alienation ' being set aside, ‘the 
alienee was entitled to be reimbursed with, the 
‘amount’ paid as for’ consideration’ for the | sale. 
` A ‘trustee’ cannot buy thè properties of the trust 
himself and he cannot, sell any of his properties to 
thé trust either, the mischief in both the casés bein 
the likelihood of a coniét between his interest and 
his duties as a trustee ‘he law does not go into the 
quéstion of whether the transaction is beneficial or 
not.’ M SwAMINATHA AIYAR v. RHAMASWAMI ÜHETTIAR 
i n DE a pesetas ' 139 
Res Judicata. See, O1vIL PROOEDURB Cope, 1908, s. 11 
; ‘ Bw : ^ 83,100 
See, Crvit Procepure Cong, 1908,8 11, Expl iv 
2 Es E *.»^ 4 229, 805 
x - Point of law—Counsel, erroneots admission 
E co i : z ` : ! 
A party. isnot bound by an erroneous admission of 
„law on the.partof its Counsel, and a:decision based 
on such admission dees not operate as res judwata.^R 
BHANDARI v. NIHAL ORAND, € R 69l; A. LR. 1929 
Rang. 95 , P 28099 
-——~ Surt , by proprietor against: thikadar— 
Subsequent suit by ghikadar against proprietor who 
was also cultivating: rayat. SA Q6 3 
S instituted a suit as a thikadar, against W, a cul- 
tivating watyat,éor rent. .W contended: that S'/was 
not the thikadar but A in whose name «the thika 
stood. The. suit wag decreed inthe trial Court and 
in the, first Appellate Court and .-W preferred a 
Second appeal. During the pendency of the second 
appeal W, who was also a. part proprietor, matituted 
a suit for,rent against S und A -In this guit, which 
was decided finally before the hearing of the second 
appeal, ib was held that 4 was the real thikadar. and 
not S, and the 
.W pleaded in second. appeal that the cecision jn 
her suit thaf was the th kadar operated es res. pidt- 





ta. Le Us n 
Hed, (1) that W was entitled to raise .the -plea of 
ves judhata in second appeal; ; '. 
(2) that W's suit was & prior suit for purposes 
of res, judicata; er tes 4 
(3f that the decidonin W's suitdid not operate 
as res judicata inasmuch gs W was not litigating 
a . € @ 


suit. was dismissed. against, S., 


a 


" 


' 
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under thesame time in the two suits, and W's suit 
was further dismissed against S, though the finding 
wad against S Pat Bisi Wasilan v. Min Syzp HUSSAIN, 
8 Pat. 107; A.I R 1929 Pat.173 167 
Restoratlon—Case dismissed in default—Absence of 

Counsel to be explained, 

To entitle a party to have a case dismissed for 
default of appearance restored, it is not enough for 
him to give a reasonable excuse for his own absence. 
His Counsel's absence. must also be satisfactorily 
explained. L MUHAMMAD ALI v. Mea DIN 382 


Revision. See OrviL Procgpurs Cops, 1908, s 115 
i : 95,111, 789, 864. 
See OrviL PRoogDuRR Cong, 1908, 8. 115, O. X XT, rr. 


58 to 63 ,578 
See ORIMINAL PRocEDpRE Cops, 1898, s. 435 — 346 
See ÖRDIINAL PROOEDURB Cops, 1398, s 439 773 


See OBTMINAL Paoorpurs Cone, 1898, a. 439 (6) 669 
See ORIMINAL TRIAL * 879 
High Court's duty in revision—Conviction 

partly on inadmissible evidence, effect. of —Crvmanal 

Procedure Code (Act V of 1898), à. 488. 

Though it is not imperative for the High Court to 
set aside every void order which comes to its notice 
when the- person aggrieved does not move the Court 
to do so, when an accused person has been prejudiced 
by an illegal act or order done or passed during the 
course of his trial it is the duty of the High Court 
to interfere and remedy the illegality as far as 

sible 

Where the conviction of an accused proceeds par- 
tially on inadmissible evidence it is not possible to 
say that the acoused has not been prejudiced and 
the conviction will be set aside. R ABDUL Garroor 
y. Govinn Prasan, A I. R. 1928 Rang 284; 30 Or L. 
J. 736 241 
———— Question of fact—Interference. | 

The question as to whet was the contract be- 
tween the parties as to the payment of freight is 
a question of fact and a Court of Revision cannot 
substitute its own view on the question for the view 
taken by the Oourt of trial. Pat SsoRETARY or STATE 
vor INDIA v. GANJI Dosa, 10 P. L T. 287; A. I. R.1929 
Pet. 265; 8 Pat, 689 à 305 
Second appeal, See AWARD 574 

See O1vin PROOBDURE Oops, 1908, s. 190 100, 891 

See Crvit PROOEDURE Cope, 1908, s 100 (c) 229 

See MINOLTY 813 
Sikh Gurdwaras Aot (VIH of 19995), ss. 31, 32 

—Stay of proceedings—Nature of proceedings. 

Under ss. 31 and 32, Sikh Gurdwaras Act, only such 

roceadings can be stayed aa involve aar claim relat- 
Be to & Gurdwara. L OoxMrTTEB OF MANAGEMENT OF 
Suse’ DARBAR fAHIB, AMRITSAE v. ÜENTRAL BANK OF 
INDIA LTD, A. I R. 1929 Lah. 107 845 


Sonthal Perganas Settlement Regulation (Ij 
of 1872), 88. 5, 9—Suit in respect of parity 
settled Pargana—Commencement of settlement 
operatione as toremaining portions of Pargana after 
instatution of sust—Applwation for amendment of 
plaint to exclude portions under setilement—Juris- 
diction of Court to allow amemdment—Jufisdiction 
of Court to decide whether it has jurisdiciion— 8. ô, 
Scope OF. . . 
A tt was instituted for a declaration that fhe 

eniry in, the Record of Rights was incorrect in 

respect ‘of the portion of an sndivisible Pargana 
regardi whi the Record of R¥ghts had besn* 
completed and had been Gazetted as compleéed. 


Phere was '& turthgr prayer ‘for a declaration that 
62 i 
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Sonthal 
concld, 


q HS 
pe defendant held the entire Pargana a3 a tenure 
older under the plaintiff. Notifications were isdéed 
after the institution of the suit bringing the re- 
maining portions of the Pargana under settlement 
operations? The plaintiff, thereupon, applied for 
amendmfnt of the plaint so as to exclude from the 
suit those portions of the Pargana which were the 
subject-matter of the current settlement. The 
amendment was allowed and it was contended before 
the High Oourt that the order of amendment was 


-beyond jurisdiction and void in view of the pro- 


visions of s.5 of the Sonthal Parganas Settlement 
Regulation of 1872 : 

Held, that the Court had jurisdiction to allow 
the application for amendment, notwithstanding the 
fact that the estate was described saan indivisible 
one in the Record of Rights. 
| Per Rowiand,J.— Where & Court has had juris- 
diction over a case its jurisdiction cannot be so 
completely divested as to make it incompetent to 
decide whether it can proceed or not. 

Section 5 of the Sonthal Parganas Settlement 
Reguiation, 1872 bars only the ‘hearing of the suit’, 
It does not take away the jurisdiction of the Court 
to make interlocutory orders ofa preliminary nature. 
Pat Sonanatr KUMARI v. KigTYANAND Sinead BAHADUH, 


10 P.L. T. 535; A I R.1929 Pat 555 197 
$pscific performance. See GUARDIANS AND 
Warns Act, 1890, a8. 27 161 


Specifio Rellef Act (I of 1877), 88. 12, 21— 
"Ezrzplanation " to s. 2— Compensation im money, 
when adequate relief for breach of contract to 
transfer tmmoveable property —Presumptron— 
Refusal to pass decree for specific performance. 

In asuit for specific performance ofa contract to 
transfer immoveable property, where the Court finds 
that compensation in money isan adequate relief to 
the plaintiff for the non-performance of the contract 
by the defendant, a decree for specific performance 
cannot be passed in the plaintiffs favour. 

The presumption created by the “ Explanation " 
to 8.12 of the Specific Relief Act, 1877, that “ unless 
and until the contrary is proved, the Oourt sball 
presume that the breach of a contract to, transfer 
immoveable property cannot be adequately relieved 
by compensation in money is a rebuttable one, and 
is rebutted on proof that the breach of the contract 
could be adequately relieved by compensation in 
money.” P C Rau;1PaTEL v KISHORE SINGH, A I. R. 
1829, P. O. 190; 33 O. W. N. 883; (1929) A. L. J. 780; 
31 Bom. L, R. 883; 57 M L. J. 205; 50 O. L. J. 197; 
(1928) M, W. N, 452; 30 L. W. 443; 25 N. L. R. oe 


. O,) 
E 8, 22—Agreement to sell—Specific pera 
ormance-—Delay, effect of. 
elay which does not amount to waiver, abandon- 
ment or acquiescence and in no way alters the posi« 
tion of the defendants, does not operate as a bar 
tog suit for specific performance. L ALLAHDITTA V. 
JAMNA Das, 30 P. L. R. 285, (1929) Lah. 657; A. I. R, 
1929 Lah. 679 : 228 
8.42—Suit for declaration by reversioner 
avoiding alienation decreed partly—Appeal by revera 
stoner—Alienor dying during appeal—Reversioner'd 
remedy to sue for possession—Dremissal of appeal. 
Where ina suit for declaration by a tewersioner 
challenging ah alienation the plainiiffis granted a 
decree with regard to the half of the property 
alienated and with regard to the other hglt he 
fles an appeal and the qlicnor dies during fhe 








978 è 
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pendency of the appeal, the appeal cafinot be dis- 
missed on the ground that the remedy of the 
revergfoner now is a suit fo» possession as the 
reversioner cannot sue for possession of the whole 
‘property in the presence of the decree, L,DHANNA 
SINGH v Naui, A. L R.1929 Lan 155,10 Lah. 678: 30 
P. L. R. 704 806 
Succegsion Act (X of 1865), 8.50, See WILL 
. 874 
Succession Act (XXXIX of 1925), s, 370— 
Employee of Karachi Port Trust killed in execution 
of his duty—Gratuity payable to his relations when 
‘mot necessarily his hetrs—Whether such gratuity 
forms part of deceased's estate—Court if can grant 
succession certificate. i 
Court is not competent to granta succession cer- 
tificate in respect of a gratuity payable by the 
Karachi Port Trust under ıt uleg to the relations of 
emplovees of the Trust whoare killed in execution 
of their duty, as it does not form part of the estate of 
the deceased employee but is, under the rules, pay- 
able to particular persons who may or may not be 
heirs of the deceased. S : HANIFABAI v, KARAOHI Port 
TrUST, A. I R. 1929 Sind 177 151 


Tort—Defamation——Libel in newspaper— Pro- 
puse liability — Assessment of damages— Costa 

| it is settled law that the proprietor of a news- 

paper is civilly liable for any libel which appears 
ita columns, even though the publication may 


have been made in his absence, without his know-. 


ledge and even contrary to his orders, for the 
editor is his servant, and it is within the scope of 
his employment to send to the printers of the paper 
whatever matter he thinks ought to be published, 
, In, ma ud damages the character of the de 
famatory words and the circumstances attending its 
. publication must be taken into account. 
ln a suit for damages for libel when the plaintiff 
makes a claim for an amount much higher than that 
which the Court in the circumstances of the case 
thinks fit to grant, the costs are in the discretion of 
the presiding Judge. L Dina Nara v. BAYED HABIB, 
A.I R.1929 Lah. 199; 10 Lah. 816 84 


Transfer of Property Act (IV of 1882), 8, 2. See 
VENDOR AND PURCHASER 170 


—— —- 88. 2, 53—Transfer by way of wagt—. 


Intention to defraud creditors —Validity of transfer. 
A transfer of property by way of waqf is ho 
exempt from the operation of a. 53 of the Transfer, 
. of Property Act, and can be declared void under 
the gaid section if itis effected with the intention 
of defrauding or delaying the creditors of the settlor. 
A AHMAD HusAIN v KALLU Mun Sasar, A, I. R 1929 
All. 277; (1929) A. L, J. 460 97 
—— — — 8. 8—Omisson to search registration records 
whether amounts to notice. à 
In Burma it is particularly necessary and easy for 
& purchaser of immoveable property to search the 
registration records and failure on his part to make 
a search in the registration records may warrant the 
imputation'of notice of prior encumbrances, R R, 
Vaz v, MUNI SINGH, A. I. k 1929 Rang. 34 565 
- 8. 14— Covengnt for pre-emption binding om 
heirs and representatives, whether contravenes rule 
against perpetuities — Enforceability of cavenant as 
between ractin~ parties, . 
A covenant by whijh two parties respectively .for 
themselves and their heirs for all times agree to a 
right of pre-emption fbr each other and their heirs 





INDIAN OABEB, 


| (1829 
Transfer of Property Act—contd, l 
js bad as offending against the rule against pere 


epetuities and on the ground of remoteness and is 
not capable of being enforced even as between the. 


contracting parties. C Kata OHAND MUKHERJER V." . 


JATINDRA MOHAN BANERJER, A. I. R. 1929 Oal. 263; 33 
C. W. N. 150; 56 O. 487, 855 


— — — 88. 28, 123—Gift by sankalap—No registered 
snstrument— Validity of. gift—Gift with defeasance 
clause, validity of—Doctrine of part performance, 
when applicable—English Law distinguished from 
Indian Law. 

No gift of immoveable property can be made even 
among Hindus n by registered instiument 
signed by oron behalf ofa donor and attested by at 
least two witnesses. Therefore, a gift by way of 
sankalap merely cannot operate as a valid gift of 
immoveable property and cannot confer any title to 
the property upon the donee, 

There 1s nothing in law to prevent a donor from 
bestowing an absolute estate upon the donee and 
adding a defeasance clause that on the happening 
ofa specified uncertain event the estate is to cease 
or terminate, i 

The doctrine of part performance, which has in 
certain English cases. been applied to pre-nuptial 
settlements in consideration of marriage, cannot be 
applied to, gifts made by way of sankalap at the 
time of a Hindu marriage, which is a sacrament and 
not the outcome of a contract. 

A positive enactment such as s. 193, Transfer of 
Property, Act, cannot be overridden by rules of 
equity. AHina MANI SINGE v ANMOL BINGU, 96 A. 
L. J. 944; A. I. R. 1928 All. 699 354 


—— 88. 39, 40, 100—Charge on mmoveable 
property, whether binds bona fide transferee for 
' value, 

Where aright is charged on a specific immoveable 
property either by decree or by contract, n subsequ- 
ent transferee though for valuable consideration and 
without notice takes it subject to that charge O RAZIA 
BEGAM v:.IsugaAT ALI, 6 O.W. N. 493; A.I. R. 1929 
Oudh 316 -405 


——— 8, 41—Regisivation Act (XVI of 1908), ss. 
81, 28—Mortgage—Gross negligence in drawing 
up mortgage-deai—HMortgage not discoverable by 
reasonable diligent search in — Regisiry Office— 
Bona fide purchaser for value—Estoppel of mort- 

agee— Purchaser's fights. - 

tt is the duty of a mortgagee to see that a mort- 
gage-deed,is'drayn up in such à way that a third 

erson making a search in the Registration Office 
or any transactions with, regard to the property 
could not be misled. 

Whete by reason of the grossly careless way in 
which a mortgage-deed’ was drawn up. and the pro- 
perty Xlescribed, the mortgage could not be traced in 
the Registration Indexes at the proper places and a 
stranger purchased the property for value after inspec 
tion believing that it was fiee from incumbrances: 

Held, that 1n the circumstances, the manner of drawa 
ing up the registered coos amounted to gross neglig« 
ence on the part of the mortgagee which enabled the 
mortgagor 'to hold himself-out as an ostensible owner 
and the purchaser who acted bona fide and with 
reasonable: care took free from the, mortgage. R 
GALLIARA v, U. Tuer, A. I. R. 1929 Rang. 117; 7 R. 118 

° BON n i i 580 

———*s. 51—Building on "qngther'e land—Right ta 

remove materiq. ee 


€ 


te 
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The principle of s 51, Transfer of Property Act, 
is an exception to the maxim quiequid plantatir 


solo solo cedit, and unless the equitable grounds. 


mentioned in this seotion &re made out,the moment 
the improvements are made they belong to the owner 
of the land by operation of law. R Marsa Acne Ba 
v. Ma Nyox, A I R 1928 Rang M1 56 
——  - 8. B2. See Crry or RaxaooN MUNIOIPAL 

Aor, 1922, s 80 575 
——r 8. 82 m. See VENDOR AND PURCHASER 654 
——-—- 3,63, See TRANSFER OP Property Act, 1882, 

a. 2 97 
—— 8. B3-—Transfer to 

creditor, validity of. 

A preferential transfer of property to one creditor 
cannot be declared fraudulent as to other creditors, 
although the debtor in making it intended to defeat 
their clams and the creditor had knowledge of such 
intention, if the only purpose of the creditor is to 
secure his debt and the property is not worth 
materially more than the amount of the debt N 
LaxxaN SINGH v. Brerag, A. I. R. 1929 Nag. 110 283 
——— —— S. 68, See UIvIL PROCEDURE Cope, 1998, O. 
XXXIV, r. 6 530 
— 8. 100. See TRANSFER or PROPERTY Act, 1882, 
es. 39, 40 i 405 


——— 8. 108 (0) (n) -Landlord and tenant— 
Eviction by paramount title—Covenant for quiet 
enjoyment—Hesentials of the pleas— Trespass by 
gh anger—Tenant, whether entitled to abatement of 
reni—Survey Officer. fixing boundary—Area dimi- 
nished—Tenant's rights 
lt is essentialfor the application of the principle 

of eviction by paramount title that it should be 

made out not merely that the tenant has had to 
leave apart of the land demised, not merely that 
he has done so against his Will but that he has 
done so at the instance of a person who -hasa right 
to interfere with his possession. 

ln the absence of any evidence,on behalf of the 
tenant to show that there was a defect in the land- 
lord's title, the tenant cannot claim an abatement of 
rent on the ground that there was an order by the 

Collector under the Survey Ac}, fixing the boundary 

in sucha way as to lessen the land of the landlord. 
The covenant for quiet enjoyment as enacted ın 

8.108 of the Transfer of Property Actis wider than 


prefer particular 





‘the covenant in England whigh is limited under tha 


Common Law because it is not limited to the acts 
of the lessor himself or of a pergon claiming 
through or under him It does net, however, mean 
that itis the duty of the lessor to take active steps 
fo protect the lessee's possession. 

A covenant for quiet enjoyment does nob entitle 
a tenant to get abatement of rent. The two matters 
are not directly connected. 2 

A covenant for quiet enjoyment protecta the 
lessee only against lawful entry, evictiog or inter- 
ruption of the lessee by third persons as well as of 
the lessor and persons claiming under him but not 
against trespasses or re ka acts ontho part ofa 
third party. C Iupu Baus&n v. MoAZAM ALI, A. I. R. 
1929 Oal. 272; 33 O. W. N.106;49 O. L J.252 838 
8, 123. See TrANSTER or Prorgprw Acr, 


e 1883, s. 28 381 
Trustes—Commission — qgent—QGoods — destroyed— 
Insurance money—Owner, right of. ` 
If trust wg is disposed of by q trustee 
the proceeds of t > disposition may, be followed 


end claimed By the 


cestut que trust, if they can be 
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Trustee—concld. t 


identifled’ The san» rule applies ifthe trust pros 
perty has been changed into money and th» money 
can be ear-marked. - 

The owner of goods entrusted to a commission 
agents for sale can, on the latter's insolvency, follow 
and recover the insurance money paid to the Official 
Assignee on the goods being destroyed. RU. Po 
HxyiN v. OFFICIAL ABSIGNEE, 6 R. 689, A. I. R. 1928 
Rang. 59 . 51 
U. P, Land Revenue Act (Ill of 1901), s. 57— 

Agra Tenancy Act (II of 1901), 8. 10—Zemindar's 

son recorded as tenani—Sale of son's share after 

zemindar's death— Ez- proprietary title—Burden of 
proof of joint cultivation—Presumption of correcte 
ness of Record of Rights—Hindu Law— Joint family 

—Presumpirun of jounincss. 

The zemindar of a mahal became insane and his 
two sons A and B anticipating their succession 
divided the fainily property and A was recorded as 
the tenant of the father. A soldhis half share after 
the zemindar's death and lost his proprietary title. 
In a suit for rent A claimed ex-proprietary title: 

Held, (1) that the entry in the Record of Rights 
that A was a tenant must be presumed to be true 
until the contrary was proved ; 

(2) that the mere fact that A and B and the 
remindar were members of a Hindu family waa not 
sufficient to justify the mference that they were joint; 

(3) that in the absence of evidence to prove that 
A cultivated the land asa co-owner with his father 
and that the land was A's sr, A was not entitled 
to claim ex-proprietary title, A BisuEBHam DAYAL v. 
Dasinat, L. R.9 A. 161 Rev.; 12 R. D, 270; A. I.R. 
1828 All. 415 818 


Vacclnation Act (XII of 1880), ss. 9, 17,18, 22 
—Burma Varemation Law (Amendment) Act (1 of 
3909), s. 18 (1)—Faalure to vaccinate child over siz 
months old—Convictton of | parent—Legality of 
conmction— Proper procedure. 

Section 13(1) of the Burma Vaccination Law 
(Amendment) Act of 1909 relates to the refusal of a 
person to be vaccinated himself and has nothing to 
do with the refusal of parents to allow their children 
to be vaccimated. 

There is nothing in Burma Act I of 1909, to 
authorise any officer torequire the parent of a child 
over six monthsof age to have it vaccinated and for 
such & case provision is madeonly in a, 9 of the 
‘Vaccination Act of 1880. 


Under s.l7 of the Vaccination Act before en- 


' forcing the provisions of s. 9 of thesaid Act a potice 


must be served on the parent, requirin him to 
attend at atime and place tobe specified in the 
notice to have the child vaccinated, and then under 
s. 18, if that notice is not complied with, the Super- 
intendent ot Vaccination must report the matter toa 
Magistrate duly appointed in that behalf, who shall 
summon the parent and demand his explanation, and 
if such explanation is not satisfactory, make an 
order directing the parent to comply with the notice 
before a date to be specified andit is only on the 
failure of the parentto obey the order of the Magis- 
trate that he can beconvicted. R ExrPEROR v MAUNG 
Ba Wis, 7 R. 14; A. I. R. 1920*Rang. 150; 30 Cr. L.J, 
750 246 


Vendor and purchaser—Agreemenf to sell land 
aoe EE of third party—Duty of subsequent 
purchaser to inquire into rights of person in postes. 
sion—Equities—Transfer of Property Act (lV of 
1882), s. $—'Notice —Conetructive notice — 

e 


lf. 
480 : 


eyla e 


LED 6 ies: e 
Vendor and purchaser—concld. A 


If the propengy to be sold is not in the possession 
of the vendor Sut of another persgn, it is the duty 
of the purchaser to make inquiries from that person 
end he bound by all the equitjes which the 
arty in possession may have in the property. 
Aagreed tosell to B certain property which was 
ein the possession of B as sajhadar. A subsequently 
greed tosell it to C, In asnit by B for specifi 
erformance of the agreement-to sell against A and C: 
, Held, that C must be held to have constructive 
notice not only of tlf fact that B was in possession 
as sajhadar, butaleo of the contract forsale in B's 
favour. Pat BaroHAND N v. BULARI Sinan, 8 Pat. 
316; A I. R.1929 Pat. 284 170 


——— Covenant for title—Knowledge of defect, 
effect of —Suit for refund of purchase-money or 
damages—Limitation—Cause of action—Limitation 
Act (IX of 1908), Sch. I, Arts. 97, 116—Transfer 
of Property Act ‘IV of 1882), s. 02 (a) 

Under s. 52 (a) ofthe Transfer of Property Act, 
there is a covenant for title in every conveyance 
irrespective of the question whether the buyer had or 
had not notice of any infirmity in the title of the seller. 

A suit for refund of the purchase-money paid 
under a registered deed of sale or for damages for 
breach of covenant for title falls under Art 116 and 
not under Art 97 of Sch. I of the Limitation Act. 

Where possession is taken under a sale which is 
only voidable on the objection of third parties and 
ig not ab initio void, the cause of action for sucha 
suit arises only when it is found that there is no 
good title. 

Where the suit is in substance a suit based on 
a registered document and where such a suit can 
be regarded as a suit for compensation for breach 
ofa contract then Art.116 must apply although such 
asuit may fall under some other provision of the 
Limitation Act Pat LAKEPAT Kuen v. DURGA PRASAD, 
B Pat. 432; A. I. R. 1929 Pat 388 


Earnest 
Forfeiture. 
Itis settled law that money paid by an intend- 

ing purchaser under a perfected contract of sale as 
& guarantee that the sale shall be performed remains 
with the vendor if the contract fails by reason of 
default onthe part of the purchaser O Gopar Das 
2. RATAN Lat, 6 ò. W. N. 222; A.I R.1929 Oudh 254 

473 


Wajlb-ul-arz—Agreement in wajib-ul-arz providing 
for succession to cultwation — Agreement notrepeated 
in subsequent settlement but acted upon—Agreement, 
gohether enures beyond settlement. 

A wajib-ul-arz provided that the succession to 
cultivation was to be in accordance with the custom 
ofthe tribe. The agreement was not repeated in 
subsequent settlements but there was no subsequent 
wayib-ul-arz. This condition was, however, acted 
upon in several instances: 

Held, that the agreement was to enure beyond the 
period of settlement. L Goxan v. Yaqus ALI, A.I R. 
1929 Lah. 237 894 


Wili-—Attestation, what amounts to—Signature of 
identifier on cover of Will deposited and Sub 
Registrar's signature, whether amount to attestation 
—Succession Act (X of 1865), s. 50—Hindu Wills 
Act (XXI of 4570)—Hindu Will—Neceesity of 
attestation. bs 
Section 50 of the  Buücceselon Act of 1865 

Which corresponds io s. 68 of the present Act was 


money—Default by purchaser— 


. INDIAN GASES. : 


654 | 


S BazBaNG, A, I. R. 1929 Nag. 67 


* 
[1959 . 
Wili—coneld. 4 


made applicable to the Wills of Hindus'by the Hindu 
Wills Act of 1870. The provisions of the Hindu 


"Wil Act were made applicable to all Wills and ` 
codicils made by any Hindu on or after the let ' - 


September, 1870, within the territories which were 


‘on the Ist September, 1870, subject to the Lieuten- 


ant-Governor of Bengal. Attestation by two wit- 
nesses was, therefore, necessary for Hindu Wills 
executed within the said territories. 

The mere proof that two persons had signed a 
Will as witnesses will uot validate the Will. .'The 
law requires further that each of the witnesses must 
have seen the testator sign or must have received 
an acknowledgment from the testator, and. each must 
have signed in the presence of the testator. 

It is doubtful whether a cover in which a Will is 
placed and presented to the Sub-Registrar for 
deposit under a 42 of the Registration Act can be 
treated as & part of the Will. 


Where a testator made an endorsement on the 
cover of the Will ‘I do execute thislast Will’ and 
signed the same and a person's signature was taken 
to the said endorsement as an identifier as required 
by s. 43 of the Registration Act, and the Sub- 
‘Registrar endorsed the cover and copied the endorse- 
ment in his register and signed the,register : 

Held, that the signature of the Registrar did not 
amount to attestation. i 

Held, further, per Macpherson, J (Kulwant Sahay, 
J , dubitante) that the signature of the identifier did 
not amount to attestation as he had no animus 
attestandı. Pat UMAKANTA Das v. BiswaAuBHAR Das, 8 
Pat. 419; A. I R. 1929 Pat. 401 874 


Bequest for maintenance to legatees and 
descendants—Condition restraining alienation— 
Nature of estate taken by legatees—Validity of 
condition. 

A testator bequeathed to his brother and his 
nephews a field dor their maintenance and & house 
for their residence. There was a provision in the 
Will that the descendants of the legatees were to 
enjoy these properties after them but the legatees 
were forbidden to transfer the property and it was 
further provided that if ¿fey did so, the properties 
would revert to the heirs of the testator : 

Held, that the legate% took an absolute estate and 
the condition restraining alienation was void. N Goran 
286 


. Constructton—Devise by husband in favour 
of wife—' Hukfudharulu", meaning of—Nature of 
intereat. 


If a Hindu woman takes immoveable property 
given her by her husband, she takes itas stridhan 
under the Hindu Law, and has no right of alienü- 
tion, unles& the gift is coupled with an ex- 
press power of alienation, unless, that is to say, 
there are wordsef sufficient amplitude to confer ths 
power upon her. 

Where a husband devised his properties, movda 

able and immovable, in fgvour of his setond 

wife and made her*the "hukkudharulu" of tha pro- 
rtieg: 

Held, that,in thé absence of words of sufücient 
&mplitude to confer an absolute title, the mere 
use of the term “hukkudharylu" would only give 
her such zight or title as a Hihdu widow would 

et. M IttaPAYULURI OnkLAPATI Rao v. PATOHI GOLLA 


usma Rao, A.T. R. 1939 Mad,001  "Q. — . — 28g 
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Accrulng or arising. See Jxoomz Tax Acr, 1922, 


8. 4 (1 


258 


Arising. See Ixcoug Tax Aor,1922,8.4(1) 657 
Case, See Orvin PRocEpuRB Oops, 1908,8.115 111 
Child. See Factors Act, 1911, s 7 447 
Competent to try, See ORIMINAL TRIAL 625 
Court to which appeals ordinarily lle, See 
ORIMINAL Proorpurs Cope, 1898, 8.195 (3) 878 
64 


Cruelty. See HUSBAND AND WIFB 


Daimi, See LANDLORD AND TENANT ' 676 
De facto guardian. See Hixpu Law 731 
Error of law apparent on the face of the 

record. See Orv Procspurs Ooper, 1908, O. 


XLVI, r.1 712 
Found gaming. See Boxnmav PREVENTION oF 
GAMBLING Act, 1887, ss. 3, 4, 5, 6 434 
Haq murtahinl, See Morraacs 403 
Heard and decided, See OrvıL PRookpURE Cops, 
1908, 8. 11, Expt. IV 805 
Hukkudharulu, See WiLL 289 


Instruments of gaming. See Bounay Prevention 

or GAMBLING ACT, 1887, ss. 3, 4, 5, 6 434 

Judgment, See OrIMINAL Procepure Oone, 1898, 
369 


243 


B. 
Lawfully. See CoxrRacr Act, 1872, s. 65 518 
Litigating under same title. See Civit Pro- 


capuRrs Vopr, 1908, s.-11 


167 


Mourasl. See BENgGAL Tenancy Act, 1885,s 3, 


el. (8) 


534 


Notice, See VENDOR AND PURCHASER 170 
Officer-in-charge of Police Station. See 
ORIMINAL PnRoogDURSH Cope, 1898, s6.4,154 601 


Ordinary trade or business of company. See 


WOoRKMEN'8 OOMPENSATION Act, 1923, s. 12 431 
Person interested. See Lanp ACQUISITION Act, 


1894, a 18 


247 


Possesslon. See Optus Acr, 1878, s. 9 248 
Possession. See Oprum Act, 1878, s. 9 (c) 212 
Possession follows title. See LIMITATION Act, 


1908, Son. I, Ants. 142,144 


606 


Prior suit, See Orvi, PROOHDURE Cope, 1908, s. 11 


Prostitute. See Bownav 
STITUTION Act, 1923, 8. 7 


Recelpt arising from business, See INCOME 


Tax Act, 1922, 65. 4 (3) (vii) 


eoelved. See Income Tax Act, 1922, 6,4 (1) 258 
R 
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Sale in execution of decrée, See Opin Pro- 
CEDURE COq«ps, I90d, Q. XXXIV 88 
Secured reditor, see PRESIDENOY Towns 


INSOLVENCY AcT, 1909, 8 2 (g) AO 
Son. See Ovstou ° $02 
Subject matterin dispute. See Court Fuss 

Act, #870, ch. I, ART, 1 166 


Suitforland. See LETTERS PATENT (BOMBAY), cl. 12 
: 42 


Suit for land. See LETTERS PATENT (OarcuTTA 
Higa Court), el 1? ° 854 


workmen's Compensation Act (VII of 1923), 
88. 12, 2 (2) —'Ordvnary trade or business of Com- 
pany’, meaning of—Construciion of steel towers for 
overhead electric cable, whether ordinary busi- 
ness of electric Company—state Rarlways liability 
of, 

The ordinary trade or business of a Railway 
Administration isthe carnage of passengers and goods 
and the maintenance of the line necessary for this 
purpose, and though the supply of motive power to 
the locomotives 18 a necessary pait of this work, 
the construction of o1iginal works which will be 
necessary to convey that power is not part of the 
ordinary trade or business ofa Railway Administra- 
tion. 


Therefore, the erection of steel towers for settin® 
up an overhead electric cable for the purpose or 
vransmitting electrical power to the cannes a 
opposed to their use when built is not ordinarily è 
part of the trade or business of the G. I. P. Railway 
Uompsny and the Company is not lable to pay 
compensation to the workman ofa contractor who had 
contracted with them to do such work in respect of 
x injury occasioned to the workmen in the execution 
of it. 


The word ‘ordinarily’ in s. 12 Workmen's Compensa- 
tion Act,applies just as much to a Government depart- 
ment as it does to any other principal. B KABIA 


167  MaHoMED Tanner v. G. I. P. Ry, 31 Bom. L. R. 211; A. 
Prevention or Pro- L R. 1929 Bom. 179; 53 B. 203 431 
336 
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